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Pr. GARCIA PE SABARIEGO ET AL., &¢., VS. M. A. MAVERICK ET AL. 1 


1 Title of Cause in Supreme Court of the United States. 
PILAR GARCIA DE SABARIEGO and MANUEL Sasrtiaco, Plaintiffs in 
Error, 
Us. 


Mary A. Maverick, GrorGe M. Maverick, ALBERT MAVERICK, 
Samuel Maverick, William H. Maverick, Edward H. Terrell and 
Mary Terrell, his wife; J. H. Kampman, Herman D. Kampman 
and Elizabeth Kampman, his wife; Bertha Doeer and A. H. Déeer, 
her husband; Phillip Immecke, Fritz Steiner, Jacob Waelder and 
Ada Waelder, his wife; Edward Degener and Mary Degener, his 
wife: C. M. Terrell and Sarah S. Terreil, his wife; Ed. Steves, E. 
Dillon, A. Michael and Helen Michael, his wife : J. P. Reed and 
Mary FE. Reed, his wife; Francis E. Vance and J. Milton Vance, 
as executors of the estate of William Vance, deceased, and indi- 
vidually, and Mary Vance, wife of J. Milton Vance; Daniel Op- 
penheimer and Louisa Oppenheimer, his wife; Mrs. FE. V. Steagall 
and A. H. Steagall, her husband; Mrs. E. A. Patton, Mrs. Mary 
Schumacher, Miss Annie Sweet, Mrs. C. Sweet, widow of J. R. 
Sweet; Temple Beth-El “Synagouge,” a religious corporation, 
represented by and under the control of its trustees, Sol. Half, 8. 

Mver, Simon Frank, A. B. Frank, and Daniel Oppenheimer; 
2 The City of San Antonio, a municipal corporation, repre- 
sented by its mayor, James Hl. French; Trinity Methodist 
Episcopal Church, a religious corporation, represented by and 
under the controll of its trustees, R. M. Moore, Wesly Ogden, C. 
M. Terrell, G. W. Brackenridge, George B. Silsby, and M. A. 
Daughtery; The Baptist Church, a religious corporation, repre- 
sented by and under the control/ of its trustees, 8. Cayce, E.G, 
Houston, W. D. Johnson, and James Newton, Defendants in 
Krror. 


In the Cireuit Court of the United States for the Fifth Cireuit and 
Western District for the State of Texas, at San Antonio. 


Honorable FE. B. Turner, district judge, presiding. 


Be it remembered that at a term of the circuit court of the United 
States for the fifth circuit and western district of Texas, held at San 
Antonio, for March term, A. D. 1884, Honorable E. B. Turner, dis- 
trict judge, presiding, among other the following proceedings were 
had: 


Original Petition. 

Be it remembered that on the 13th dav of September, A. D. 1881, 
the plaintiffs, Pilar Garcia de Sabariego and Manuel Sabariego, her 
husband, filed their original petition in action of trespass to try title 
against Mary A. Maverick and others, canse No. 53, said petition 
being as follows, to wit: 
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2 PILAR GARCIA DE SABARIEGO ET AL., &¢., VS. 
3 Original Petition. Filed 13th September, 1851. 


The Cireuit Court of the United States for the Western District of 
Texas, at San Antonio. 


Pioarn Garera pe Saparreco e al, Plaintiff, 
Us, 


Many A. Maveniex et al., Defendants. 


To the hon. the judges of the circuit court of the United States for 
the western district of Texas, at San Antomo: | 
The declaration and petition of Pilar Garcia de Sabariego, herein 
joined by her husband, Manuel Sabriego, who are both citizens of 
the Republic of Mexico and residing at San Luis Potosi, in’ the 
State of San Luis Potosi, therein complaining of Marv A. Mav- 
erick, Albert Maverick, George M. Maverick, Samuel Maverick, 
William II. Maverick, Edward HL. Terrell, and Marv Terrell, his 
wife; J. TL. Kampman, Herman Do Kan pman, and Elizabeth, 
his wife; Bertha Doerr and TL. A. Doerr, her husband; Phillip 
lmmecke, and -Fritz Steiner, Jacob Waelder, and Ada Waelder, 
his wife: Edward Degener and Mary, his wife: C. M. Ter- 
| relland Sarah S., his wite; Ed. Steves, Ff. Dillon, A. Michael, 
and Efelen Michael, his wife; J. P. Reed and Mary E. 
Reed, his wife: Frances E. Vance and J. Milton Vanee, as execu- 
tors of the estate of Wilhlam Vance, deceased, and individually, and 
Marv Vance, wite of Milton Vance; C. Upson, exeecator of the es- 
tate of James Vanee, deceased; Dr. J. Re Smith, Daniel Oppen- 
heimer, and Louisa Oppenheimer, his wife; Mrs. E. V. Steagall and 
A. TL. Steagall, her husband; Mrs. FE. A. Patton, Mrs. Mary Sehu- 
macher, Temple Beth-El Synagogue, a religious corporation, repre- 
sented by “nad under the control/ of its trustees, Sol. Haltt, Ss. Mayer, 
Simon Frank, A.B. Frank, and Dan. Oppenheimer; The City of San 
Antonio, Texas, a municipal corporation, represented by its mayor, 
James IL. French: Trinity Methodist Episcopal Church, a religious 
corporation, represented by and under the control/ of its trustees, R. 
M. Moore, Wesley Ogden, C. M. Terrell, G. W. Brackenridge, 
George B. Silsby, and M. A. Dougherty, so far as said trustees are 
known to plaintiffs: The Baptist Church, a religious corporation, 
represented by and under the control/ of its trustees, S. Cayce, E.G. 
Houston, W. D. Johnson, and James Newton, so far as said trustees 
are known to plaintiffs: Miss Annie Sweet and Mrs. C. Sweet, widow 
of J. Re Sweet: Mrs. Eo. A. M. Tlouston, who are each 
D citizens of the United States of America and of the State of 
Texas, residing In the city of San Antonio, in the aforesaid 
western district of Texas, and who are hereinafter stvled defendants. 
Your petitioners respectfully represents that the foregoing aver- 
ments are true, that each of your petitioners is an alien to the 
United States of America, and that each ot the said defendants is a 
citizen thereof. 
Your petitioners would respectfully represent that the said Pilar 
Garcia de Sabariego was lawfully married to her said husband, 
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Manuel Sabariego, at the town of Goliad (La Bahia), in the province 
of Coahuila and Texas, in the Republic of Mexico, and now State of 
Texas, on or about the — day of , A. D. 1833, and since that 
time and up te the present time has been, and now is, the lawfuld 
wife of said Manuel Sabariego, and that she is the sole heir-at-law 
of her deceased father, Francisco Garcia, who departed this life on or 
about A. D. 1834, and of her deceased mother Gertrudes Barrera de 
Garcia, wife of said Franeisco Garcia, who departed this life on or 
about A. D. 1842, and who died seized and possessed, having a fee- 
simple title thereto, of a certain tract or suerte of land lying, 
(5 being, and situated in thecity of San Antonio, county of Bexar, 
and State of Texas, on the east side of the San Antonio river, 
and being bounded as follows, to wit: On the north by lands ofthe widow 
of Vicente Amador, on the south by lands of Cipriano Losoya, on the 
east by the wall of the Mission de Baliro, and on the west by the 
lands of Francisco Collentes and Manuel Ximenes, and being more 
particularly described as follows: Beginning at the southwest cor- 
ner of this, the Francisco Garcia suerte, in the east line of Manuel 
Ximines three varas above the lower line of Houston street, thence 
with said line of Ximines north 12°, west 19 varas to a point in the 
upper line of Houston street thirty varas from the east line of Na- 
varro street; thence north 7$° east, 433 varas to the northeast corner 
of Manuel Ximines, and following the same course along the east 
line of Francisco Collantes 189 varas to the south line of Travis 
square; thence north 5}°, east 106 varas; thence north 56° 42 varas; 
thence north 66°, east 32) varas to the east line of Jefferson street, 
34 varas above the upper line of Pecan street: thence north 66°, east 
23 varas: thence north 674°, east 65 varas; thence north 533°, east 
“0 varas to the southwest corner of the Vicente Amador 
Ss suerte: thence with the southwest line of said Amador suerte 
south 39°, east 156) varas; thence south 55]°,east 158 varas to 
the upper lineof theold Alamoditech; thence south 10°, west 45$ varas 
to the northeast corner of the old Valiro wall; thence along the 
upper line of said wall north 752° west, 79 varas to its northeast 
corner; thence down said wall south 8°, west 10 varas: thence north 
$2°, west 8 varas; thence south 10°, west 6 varas to the fo the upper 
line of the Cipriano Losayo suerte; thence with the said line south 
79°, west 285 varas to the beginning. And for a further description 
of said suerte referance is hereby made to the accompanying map, 
which is hereto attached and made part hereof. 


(Here follows diagram marked p. 7.) . 


And your petitioners further aver that said Pilar Garcia de Saba- 
riego, as such heir as aforesaid, at the death of her said parents, and, 
as their sole heir, became seized and possessed of the aforesaid tract 
or suerte of land by inheritance, and which is of the value ‘of 
at least two hundred thousand dollars. 

And your petitioners further aver that said Pilar Garcia de Saba- 
riego being seized and possessed as aforesaid of the hereinbefore- 
described land and premises, the hereinbefore-named de- 
fendants, and each of them, on or about the first day of 
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January, A. D. 1843, did unlawfully, forcibly, and against the will 
of vour petitioners enter upon the aforesaid land and premises and 
dispossessed and ejected your petitioners therefrom, and have froin 
that date to the date of the filing of this petition kept your petition- 
ers so unlawfully ejected and dispos-sed of said land and premises, 
to the great damage of your petitioners in the sum of two hundred 
thousand dollars. :4 

Petitioners further aver that during all the time in which the 
said defendants have so had possession of the same they, the said 
defendants, have received and converted to their own use the rents, 
issues, and profits of said land and premises, which are reasonably 
worth the sum of two hundred thousand dollars. 

The premises considered, vour petitioners pray that each of said 
defendants, to wit, Mary A. Maverick, Albert Maverick, George M. 
Maverick, Samuel Maverick, Willian IL. Maverick, Edward H. Ter- 
rell, and Mary Terrell, his wife; J. HW. Kampman, Herman D. Kamp- 
man and Elizabeth, bis wife; Bertha Doeer and H. A. Doeer, ber 

husband ; Philip lemeneeke and Fritz Steiner, Jacob Waelder 
10 and Ada Waelder, his wife; Edward Degener and Mary, his 

wife; C. M. Terrell, and Sarah S., his wife; Ed. Steves, E. Dil- 
lon, A. Michael and Helen Michael, his wife; J.T. Reed and Mary 
kK. Reed. his wife; Francis FE. Vanee and J. Milton Vance,as the ex- 
ecutors of the estate of William Vance, deceased, and individually ; 
and Mary Vance, wife of Milton Vance; C. Opson, exceutor of the es- 
tate of James Vance, deceased ; Dr. J. Ro Smith, Danicl Oppenheimer 
and Louisa Oppenheimer, his wife; Mrs. kh. V. Steagall and A. H. 
Steagall, her husband; Mrs. Ek. A. Patten, Mrs. Mary Sehumacher, 
Temple Beth-El “Synagegue,” a religious corporation, represented 
by and under the control/ of its trustees, Sol. THaltl, S. Mayer, Simon 
Krank, A. B. Frank, and Dan. Oppenheimer; The City of San Anto- 
nio, Texas, a municipal corporation, represented by its mayor, James 
Hf. French, Trinity Methodist Episcopal Church, a religious corpo- 
ration represented by and under the control/ of its trustees, R. M. 
Moore, Wesley ¢ doden,C.M. Terrell, GW. Brackenridge, George B. Sils- 
by, and M. A. Daugherty, so far as said trustees are known to plain- 

tills; the Baptist Church, a religious corporation, represented by 
11 by and under the control/ of its trustees, S. Cayce, E.G. Hous- 

ton, W. D. Johnson, and James Newton. so far as said trustees 
are knawn to plaintiffs; Miss Annie Sweet and Mrs. C. Sweet, widow 
of J. R. Sweet; Mrs. Ik. A.M. Tlouston, be cited to appear at the next 
term of vour honorable court to answer this petition, by citation 
(Sor subpeena”) alone, without copy of this petition, and that upon 
a hearing of this cause, your petitioners have judgment in their 
favor against the said defendants, decreeing the said Pilar Garcia de 
Sabariego to be the owner in her sole and seperate right in fee-sim- 
ple of the said land and premises and entitled to the possession 
thereof. 

Plaintiffs further pray for judgment for their rents, issues, aind 
profits thereof in the sum of two hundred thousand dollars. 

Petitioners ask for writs of possession, restitution, and execution, 


MARY “A. MAVERICK ET AL. » 


and for all other processes, mense and and final, and for all relief to 
which in law they may be entitled. 
BERRY & ROSENHEIMER, 
HOWARD & HARRISON, 
MASON & PASCHAL, 
Attorneys for Plaintiffs. 


Endorsed: No. 53. Pilar Garcia de Sabariego ef al. vs. Marv 

12 A. Maverick ef al. Plaintiffs’ original petition. This action 

is brought as well to try the title as for damages. Filed Sep- 

tember 15th, S81. W. C. Robards, U.S. C. clerk. Berry & Rosen- 
heimer. Howard & Harrison. Mason & Paschal, att’ys for pl'ffs. 


13 Original Answer of Daniel Oppenheimer and His Wife, Louisa 
Oppe nheimer. 
Process issued to the several defendants, and on the Sth day of 


October, A. D. 18581, the following answer filed, to wit: 


[Endorsed:] No. 53. Pilar Garcia de Sabariego et al. vs. Mary A. 
Maverick etal. U.S. circuit court, «estern district of Texas. Answer 
of Daniel Oppenheimer and his wife, Louisa Oppenheimer. Filed 
October 8th, A. D. 1881. W. ©. Robards, clerk. Shook & Dittmar, 
attornies for D. & L. Oppenheimer, defendants. 


14 Original Answer of D. & L. Oppenheimer. kiled Oct. Sth, 1SS1. 
W. ¢. Robards, Clerk. 


In Cireuit Court of U.S., Western District of Texas, Sitfing atSan 
Antonio. 


PILAR GARCIA DE SABARIEGO et al. 
vs. ~No. 523. 
Many A. Maverick ef al. j 


And now comes the defendants, Daniel Oppenheimer and Louisa 
Oppenheimer, by their attorneys, and say that the petition of plain- 
tiff- and the matters therein contained in man-er and form as the- 
are stated and set forth are not sufficient in law for the said plaintiff 
to have or maintain their aforesaid action thereof against the de- 
fendants, and that these defendants are not bound by law to answer 
the same. 

Wherefore these defendants pray judgment that the said plaintiffs 
may be barred from having or maintaining their aforesaid: action 
thereof against them, «e. 

SHOOK & DITTMAR, 
Att'y- for D. & L. Oppenheimer. 


And if the demoure be overruled and these defendants be held to 
answer further, then these defendants deny all the allegations in 
plaintiffs’ petition and say that they are not guilty. 


— 


e.. 


PILAR GARCIA DE SABARTEGO ET AL. &¢., Vs. 


And of this these defendants put themselves upon the country. 
SHOOK & DITTMAN, 
Att y- for D.& L. Oppenheimer, Defendants. 


Filed Oct. 8, ISSL. 
W.C. ROBARDS, CUZ. 


Ie Original clasewer of LW IT. Michadl. 


Process issued to the several defendants, and on the Sth day of 


October, A. D. 1SS1, the following answer filed, to wit: 


[udorsed:] No. 53. Pilar Garcia de Sabariego ef al. rs. Marv A, 
Maverick af, U.S. cireuit court, western district of Texas. | An- 


ewer of A. Michael and ITTelen Michael, his wife. Filed October 


Sth, A. DP. ISSt. WLC. Robards, clerk. Shook & Dittmar, attornevs 
for A. & TL. Michael, defendants. 


16 Original Answer of A: & H. Michul. Filed Oct, 8 A881. WLC 
Robards, ( le rhe. 


In Circuit Court of U.S. Western District Texas,at San Antonio. 


Pinan GARCIA DE SABARTEGO ef al. | 
rs, : No. 33. 
Many A. Maverticen ef al. | 


And now comes the defendants, A. Michul and dlelen Michul, by 
their atUys, and say that the petition of plaintiffs and the matter 
therein contained in manner and form as the same are stated and 
set forth are not sufficient in law for the plaintiffs to have or main- 
tain their aforesaid action thereof against these defendants, and that 
these defendants are not bound by the law to answer the same. 

Wherefore these defendants pray Judgement that the said plaintiffs 
mav be barred from having or maintaining their aforesaid action 
thereof agaist these, Xe. : 

SHOOK & DITTMAN, 
Attys for A. & IL Michul, Def'ts. 


And if this demurrer be overruled and these defendants be held 
to answer further, then these defendants deny all the allegations in 
In plaintiffs’ petition and say that they are not guilty. 

And of this these defendants put themselves upon the county. 

SHOOK & DEPTMAN, 
Attys for A. & IN. Michul, Defendants. 


li Original clases of bra-ces Ince, Levecutor of the Estate of 
William Paneer, Deceased. 
Process Issued to the several defendants, and on the Sth day of 
October, A. D. 1551, the tollowing answer filed, endorsed, to wit: 
No. 93. Pilar Garcia de Sabariego ed al. vs. Mary A. Maverick 
chal, U.S. ecirenit: court, western district of Texas. Answer of 
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Francis E. Vance, executor of the estate of William Vance, deceased. 
Filed October Sth, A. D. 1881. W. C. Robards, clerk. Devine & 
Cowie, attorney- for defendant, Frances E. Vance, ex’r estate William 
Vance, deceased. 


1S Answer of Francis BE. Vance, Ex’r Estate of William Vance, De- 
ceased. Filed 8th Oct., 1881. 


In the Circuit Court of the United States, Western District of Texas, 
at San Antonio. 


Pinan GARCIA DE SABARLEGO ef al. 
rs - No. 53. 


Mary FE. Maverick et al. j 


Now comes Frances E. Vance, executrix of the estate of William 
Vance, deceased, and, without waiving any exceptions to the suffi- 
cieney of the petition filed herein, for answer to said petition says 
that as to the wrongs and trespasses, matters and things therein 
complained of against her she pleads not guilty. Wherefore she puts 
herself unon the country. 

DEVINE & COWIE, 
Attys for Defendant, Francis Eb. Vanee, ba'y of 
William Vanee, Dee'd. 


Endorsed: No. 53. U.S. eireuit court, western district of Texas, 
at San Antonio. Pilar Garcia de Sabariego et al. vs. Mary A. Mav- 
erick ef al. Answer of Francis E. Vance, executrix of the estate of 
William Vance, deceased. Filed Oct. 8S, ISS1. W. C. Robards, 
clk. 


1) Original Answer of Def'ts, Maverick ct al. Filed Sth October, 
‘ 1881. 


In the Cireuit Court of the United States for the Western District of 
Texas, Sitting at San Antonio. 


PILAR GARCIA DE SABARIEGO 
UK, No. o. 
Mary A. Maverick ef al. 


Now comes Mary E. Maverick, George M. Maverick, Samuel Mav- 
erick, Edward H. Terrell, and Mary Terrell, his wife; J. H. Kamp- 
man, Herman D. Kampmann, and Elizabeth Kampman, his wife ; 
Bertha Doeer, and IL. A. Doeer, her husband; Jacob Waelder, ana 
Ada Waelder, his wife; Edward Degener, and Mary Degener,. his 
wife: C. M. Terrell, and Sarah 8S. Terrell, his wife; Ed. Steves, Mrs. 
I. A. Patton, Francis E. Vance, as executrix and individually; J. 
Milton Vanee, as executor and individually ; and Mary Vance, wile 
of J. Milton Vance; Fritz Steiner, Mary Schumacher, Ek. Dillon, 
Miss Annie Sweet, Mrs. C. Sweet, J. P. Reed and Mary E. Reed, his 
wite; Mrs. E. V. Stegall, and A. HL. Stegall, her husband, defendants 
in the above-entitled cause, and say that the petition of plaintiffs is 
Insufficient in law for them to have or maintain this their suit. 


Som 
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Wherefore the said defendants pray to be hence dismissed with | 
their costs, Ke. : 
WAELDER & UPSON, 

Attys for Def’d'ts, Mary A. Maverick et al. ; 


20) Original Answers of Mary A. Maverick et al. 


Process issued to the several defendants, and on the Sth day of Oc- 
tober, A. D. 18S], the following answer filed : 


Mndorsed: No. 53. Pilar Garcia de Sabariego et al. vs. Mary A. Mav- 
erick, ef al. U.S. circuit court, western district of Texas. Answers of 
Mary A. Maverick et al. Miled October Sth, 1S$1. W. C. Robards, 
clerk. Waelder & Upson, att’vs for defend: ants, Mz ary A. neg) 
Gieorge M. Maverick, Samuel Maverick, Edward & Mary Terrell, 

IH. Kampman, Herman D. and E lizabeth Kampman, Bertha «& A 
HI. Dover, Fritz Steiner, Jae ob and Ada Waelder, Edward and Mary 
Devener, C. M. and Sarah S. Terre Il, Kdward Steves, E. Dillon, J. 
Po and Mary bk. Reed, Francis KE. Vanee and J. Milton Vance, ex- 
ecutors of the estate of William Vance, deceased, and individually ; 
Mary Vance, wife of J. Milton Vanee: E. V. & A. HL. Stegall, Mrs. 

I. A. Patton, Mrs. Mary Shumacher, Mrs. Annie Sweet and 
2I Mrs. C. Sweet; C. L. Wurzbach, attorney for Edward «& 

Mary Degener, Buritha & A. TH. Docer, and Mrs. Schumacher. 


2” Answer of Frances LE. Vanee. 


Process issued to the several defendants, and on the 8th day of 
October, A. D. ISS1, the following answered filed : 

Mnudorsed: No. 55. Pilar Garcia de Sabariego et al. vs. Mary A. 
Maverick ef a/. U.S. cireuit court, western district of Texas. An- 
swer of Frances FE. Vance. Filed Sth day of October, A. D. 1881. 
W. ©. Robards, clerk. Devine & Cowie, attornevs for defendant, 
Frances FE. Vance. 


2°} Answer of I'v. k. Vance. Filed Sth Oct., 1881. 


In the Cireuit Court of the United States, Western District of Texas 
at San Antonio. 


PILAR GARCIA DE SABARIEGO ef wn | 
No. 33. 


Many JA. evindieiual ( 


Now comes Francis Ek. Vance, one of the defendants in the above- 
entitled cause, and, without waiving any exceptions to the sufficiency 
of the petition filed herein, for answer to said petition says that as to 
the wrongs and trespasses, matters and things, therein alleged against 
her she pleads not guilty. 

Wherefore she puts herself upon the country. 

FRANCIS E. VANCE. 

DEVINE & COWIE, 

Attys for Defendant. 


th 
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Endorsed: No. 53. U.S. circuit court, western district of Texas, 
at San Antonio. Pilar Garcia de Sabariego ef al. vs. Mary A. Mav- 


erick et al. Answer of Francis E. Vance. Filed Oct. 8,1881. W. 
(". Robards, clerk. 


24 Answer of “ Synagogue.” 


Process issued to the several defendants, and on the 8th day of 
October, A. D. 1881, the following answer filed, endorsed, to wit: 


No. 55. Pilar Garcia de Sabariego et al. vs. Mary A. Maverick et 
al. U.S. circuit court, western district of Texas. Answer of “Syna- 
gogue,” Filed Sth d-y of October, A. D.1881. W.C. Robards, clerk. 
Shook & Dittmar, att’vs for “ Svnago-ue.” 


25 Original Answer of “ Synagogue.” Filed Sth October, 1881. 
[fn Cireuit Court of U.S., W. D. T., at San Antonio. 


PILAR GARCIA DE SABARIEGO et als. 
UR, No. 53. 
Mary A. Maverick et als. ’ 


And now comes the defendants, Sol. Halff, Simon Frank, S. Mayer, 
Dan. Oppenheimer, and A. B. Frank, in their alleged capacity of 
trustees of the alleged religious corporation, Temple Beth-El “Syna- 
gogue,” and say that the petition of plaintiffs and the matters therein 
centained in manner and form as the same are stated and set forth 
are not sufficient in law for the plaintiffs to have and maintain their 
aforesaid action thereof against these defendants as trustees, as alleged, 
and that the defendants, as trustees for said religious corporation, 
are not bound by law to answer the same. 

Wherefore these defendants, as trustees, pray judgment that said 
plaintiffs may be barred from having or maintaining their aforesaid 
action thereof against them as trustees, ete. 

SHOOK & DITTMAR, — 
Attys for “ Synagogue,” Def'd'ts. 


And if demurrer be overruled and these defendants be held to 

auswer further, then these defendants, as trustees, deny all allega- 

tions in plaintiffs’ petition, and say that they are not guilty ; 

26 and of this the defendants, as trustees as aforesaid, put them- 
selves upon the country. 

SHOOK & DITTMAR, 
Attys for “ Synagogue,” Def't. 
Endorsed: No. 53. Pilar Garcia de Sabariego et als. vs Mary A. 


Maverick e¢ al. Original answer of “Synagogue.” Filed Oct. 8, 
18S]. W.C. Robards, clerk. 
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27 Answer of J. Mo Vanee, Exeeutor, and of J. M. Vanee and Mary 
I anee. 


And afterwards, on the 11th day of October, A. D. 1881, the fol- 
lowing answer was filed, endorsed, to wit?: 

No. 55. Pilar Garcia de Sabariego ef al. vs. Mary A. Maverick ef al. 
Answer of J. M. Vanee, executor, and of J. M. Vance and Marvy 
Vanee. Filed 11th day of October, A. D.1881.) W.C. Robards, clerk. 
Cause pending in U.S. cireuit court to Mareh term, TSSI. 


2S Answer of J. M. Vance, Be’r, and of J. Me Vanee and Mary 
lunce. Filed (th October, US8S8i. 


In the Cireuit Court of the United States, Western District of Texas, 
at San Antonto. 


Proarm GARCTA DE SABARTEGO ef al, 
is No. SH 


Many A. Mavertenk ef al. ) 


Now comes J. Milton Vance for himself, and as executor of the 
estate of William Vance, deceased, and Mary Vanee, his wife, de- 
fendanjs in the above-entitled cause, and excepts to the sufficiency 
of the petition filed herein, because it does not state facts suflicient 
to constitute a cause of action against these defendants. 

Wherefore they pray to be hence dismissed with their costs, and 
for general rebhiet. 

And if said demurrer be overruled defendants, for answer to said 
petition, say that of the wrongs, Injuries, and trespasses therein al- 
leged against them they are not guilty: and of this they put them- 
selves upon the country, Xe. 

DEVINE & COWTE, 
Attys for Defendants, J. Milton Vanee and Mary Vanee. 

Mndersed: No. 55. In U.S. circuit: court, western district of 
Texas, at San Antonio. Pilar Gareia de Sabariego et al. vs. Marv A, 
Maverick etal. Answer of J. M. Vanee, ex'r, &e., & J. M. Vance and 
Marv Vance, defendants. Filed Oet. 11th, 1881. W.C. Robards, 
clerk. 


oy Answer of ¢ ity at San Antonso. 


And afterwards, on the I4th day of October, A. D. 1SS1, the fol- 
lowing answer was filed, endorsed, to wit: 


No. 05. Pilar Gareia de Sabariego ¢f al. vs. Mary A. Maverick ¢/ 
al. Answer of the City of San Antonio. Filed October 14th, 1881. 
W.C. Robards, clerk. 
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ou) Answer of City of San Antonio. Filed October 14, 1881. 
The State oF Texas County of Bexar : 
In Cireunit Ct U.S. W. D. T. 
PILAR GARCIA DE SABARIEGO ef als. 
UR. 
Mary A. Maverick et als. 


In this cause now comes the City of San Antonio, James H. 
French, mayor thereof, and, generally demurring to plaintiffs’ peti- 
tion, sav that the same and the matter therein alleged are not sufti- 
cient in law for the said plaintiffs to have and maintain there said 
cause of action against this defendant, and that this defendant is 
not bound to answer thereto. Wherefore this defendant prays 
judgment that said plaintiffs may be barred from having and 
maintaining there aforesaid action against him. 

ECKFORD axp NEWTON, 
Att'ys for City of San Antonio. 


And if the foregoing demurrer be overruled and this defendant 
be held to further answer, then this defendant denies all and singu- 
lar the allegations in plaintiffs’ petition contained. and says that he 
is not guilty of the supposed wrongs and trespasses in plaintiffs’ pe- 
tition alleged ; and of this he put himself upon the country. 

ECKFORD & NEWTON, 
Alt'ys for the City of San Antonio. 
Ol endorsed: No. 53. Vilar Garcia de Sabariego et al. vs. 


Marv A. Maverick et a/. Answer of the City of San Antonio. 
Filed October 14.1881. W. CC. Robards, clerk. 


ol First Amended Original Answer of D. and L. Oppenheimer. 


And afterwards, on the 3ilst day of January, A. D. 1882, the fol- 
lowing answer was filed, endorsed, to wit: 

No. 53. Pilar Gareia de Sabariego et al. vs. Marv A. Maverick et 
al. First amended original answer of D. and L. Oppenheimer. 
Miled January 31, 1882. W. C. Robards, elerk. 


we First Amended Orjginal Answer of D.& L. Oppenheimer. Filed 
lst January, 1882. 


In U.S. Cireuit Court, Western District of Texas, at San Antonio. 


Pinan GARCIA DE SABRIEGO et als. 
is. 
Mary A. Mavenicw et als. 
And now comes the defendant, Daniel Oppenheimer, and his 


wife, Louisa D. Oppenheimer, and, with leave of the court first duly 
had, amend their original answer filed in the above-stvled cause on 
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the sixth day of October, A. D. 1881, and in lieu thereof institute 
this their first amended original answer, and say— 

That they deny all and singular the allegations in plaintiffs’ peti- 
tion contained, and say that thev are not guilty. 

That these defendants claim title to the following lots or parcels 
of lands in the city of San Antonio, Bexar county, and State of 
Texas, to wit: All those certain parcels or lots of land lying and 
being situate in the county of Bexar and in that portion of the city 
of San Antonio known as “Alamo City,” and known and designated 
on the plat of “Alamo City” as lots No. 1 (one) and No, 2 (two), in 

block No. 16 (sixteen); said two lots adjoin each other, anc 
v4 together have a front of forty varas (40 v'r’s) on the east 

side of Travis plaza (or square), and ran back for depth be- 
tween the south line of Pecan street and a line parallel thereto fifty- 
one (varas) (one vara of the original depth next to the plaza being 
jeft for sidewalk). Said two tots are bounded north by Pecan street, 
east by an alley, south by property of Jacob Waelder, Esq., and 
west by Travis plaza, and being the same property conveyed to W. 
Hl. Maverick by Marv A. Maverick, by deed recorded in’ book W, 
No. 2, p. 465, of the records of Bexar county, to which referanee ts 
hereby made for further information, and being also the same lots 
that were conveyed to the defendants, Louisa D. Oppenheimer, wife 
of the defendant, Daniel Oppenheimer, by William H. Maverick 
and Emilie V. Maverick, his wife, by deed dated the 5th day of Oe- 
tober, A. D. 1875, and duly recorded in the registry of Bexar county, 
in vol. 2, on page- No. 485 & 484, having been filed for registration 
onthe 6th day of October, A. D. 1875, at 12) o'clock p.m. 

That defendants own and claim said premises as their homestead, 
together with ail and singular the rights, members, parts, heredita- 
ments, and appurtenances to the same belonging or in anywise In- 
cident or appurtaining. 

And these defendants further say that plaintiffs never had 
oe any claim to said property, nor to any part of it; that said 
pretended claim does not embrace said premises nor any 

part of them. 

And these defendants further say that if plaintiffs ever had any 
claim to said premises, or anv part thereof, which is not admitted, 
but denied, that then plaintiffs claim is a stale demand: that 
through their laches and gross neglect, they failing to make any 
reclamation or to ever make known their claim, if any they had, 
which is denied, for more than fifty vears, they have lost all right 
to any relief whatever. 

That for more than sixty vears neither plaintiffs nor those under 
whom they claim have exercised any dominion or right of owner- 
ship whatever over the property aforesaid; that plaintiffs paid no 
taxes, no assessments, nor any other charges upon the said) prem- 


prove the same, and to treat it as their property without any pro- 
test or reclamation ; that thus plaintiffs estopped themselv-s from 
now claiming the same or any part thereof, plaintiffs in trath and 
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in fact long before the filing of this suit having abandoned any and 
all claim to said property. 
36 That thedefendants and those under whom they claim Lave 
paid all taxes to State, county, and city ; have borne all bur- 
dens and paid all assessments and charges, amounting to more than, 
siuv, two thousand dollars ; that all those payments were compulsory 
under the law, and were made by these defendants and those under 
whom they claim as owners in good faith, and if it should be ad- 
judged that plaintiffs are the owners, then these defendants claim 
judgment against plaintiffs for all those payments thus made, and 
that they be a charge upon the land. 

And these defendants further say that they and those under whom 
they claim have been in actual, peac-ible, and adverse and continu- 
ous possession of said premises for more than sixty years next pre- 
vious to the filing of plaintiffs’ petition. 

That these defendants and those under whom they claim have 
been in peaceable, continuous, and adverse possession of said prem- 
ises under title, to wit, a regular chain of transfer from and under 
the sover-nghty of the soil for more than three years next after plain- 
tiffs’ canse of action had accrued, if ever they had any, which is 
denied. 

That these defendents and those under whom they claim 

od have been in peaceable, continuous, and adverse possession 

of said premises under color of title, to wit, a consecutive 

chain of transfer from and under the sover-ngity of the soil down 

to these defendants in possession, without being regular, as defined 

by statute, such defect not extending to or including the want of 

intrinsic fairness and honesty, for more than three years next after 
plaintiffs’ cause of action, if they ever had any, which ts denied. 

That plaintiffs have failed to institute their suit against these de- 
fendants, who are and were in continuous, peaceable, and adverse 
possession of said premises under title, and also under color of title, 
Within three years next after plaintiffs’ pretended cause of action 
had accrued. 

That defendants, under title and under color of title, as defined 
by statute, have had more than three years’ actual, continuous, 
peaceable, and adverse possession of said premises next previous to 
the institution of plaintiffs’ suit. 

And these defendants therefore plead the three years’ statute of 
limitations in bar of plaintiffs’ action. 

And these defendants further sav that they and those under whom 
they claim have had more than five years’ continuous, peaceable, 

and adverse pessession of said premises, cultivating, using, 
OS and enjoving the same and paving taxes thereon and claim- 

ing under a deed and under deeds duly registered next pre- 
vious to the institution of plaintiffs’ suit. 

That plaintiffS have failed to institute their suit within five years 
next after the acerual of their pretended causes of action, these de- 
fendants and those under whom they claim having had continuous, 
peaceable, and adverse possession of said premises, cultivating, using, 
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and enjoying the same and paving taxes thereon and claiming under 
a deed and under deeds duly registered during that time. 

And these defendants theretore plead the five vears statute of 
limitations in bar of plaintiffs’ action. 

And these defendants further sav that they and those under whom 
they claim have had more than ten years’ continuous, peaceable, 
and adverse possession of said premises, cultivating, using, and en- 
Joying the same for more than ten years next prev lows to the insti- 
tution of plaintiffs’ suit. 

That plaintiffs failed to institute their suit within ten vears next 
after the accrual of their alleged cause of action, these defendants 

wnd those under whom they claim baving had continuous, 
oe peaceable, and adverse possession of said premises, cultivat- 
Ing, using, and enjoving the same during all that time. 

And these defendants therefore plead the ten years’ statute of 
limitations in bar of plaintitls’ aetion. 

And these defendants farther sav that the plaintitls are aliens, and 
always were aliens, and not subject to the laws of the “tate of Texas 
touching the disability to sue; that therefore the statute of limita- 
tion run- against them and against each of them without imterrup- 
tion. 

And these defendants further say that they and those under whom 
they claim have had adverse possession in geod faith of the prem- 
Ises In controversy for more than one vear next before the com- 
mencement of this suit, and that those under whom they claim have 
made permanent and valuable improvements on the lands sued for 
during the time they have had such possession: that they have 
erected their homestead upon said premises and made the following 
Improvements, to wit: 


A two-story stone house, valued at 22. S15,000 00 
a 
Gas pipes and fixtures.2---2.------ wisn thn so seme ceaiaemag © 
Water-works, pipes, and fixtures —- etsuseenee 2 
Trees and shrubbery a ea pee ‘ wiiecistin ae HOO OO 
Sidewalks ~~~ ~~~ A ne saa vaeuge ea 10 OO 
10) And these defendants pray that in case the plaintitls pre- 


vail these defendants have judgment for their improvements 
against the plaintitls. 

And these defendants further sav that on the 5th dav of October, 
A.D. US75, tor and in consideration of the sum of two thousand and 
live lianas ‘od doll ars, vold (Sv, YOO.00). gold, to William HI. Maverick 
and to his wife, Emilie V. Maverick, in hand paid by the defendant, 
Louise D. Oppenheimer, wife of Daniel Oppenheimer, the said Mav- 
erick and wite, all resident citizens of San Antonio, Bexar county, 
State of Texas, sold, transferred, and assigned the above «described 
two lots of land unto the defendant, Louise D. Oppenheimer; that 
In consideration of the premises and to evidence said sale said May- 
erick and wife, on said day, made, signed, executed, and delivered 
unto this defendant, Louise D. Oppenheimer, their deed) in writing. 
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That, among other clauses and warrants, said deed contained in 
substance the following warranty, to wit: That thev, the said Wil- 
liam IL. Maverick and his wife, Emilie V. Maverick, bind tinem- 
selves, their heirs and legal representatives, forever, to warrant and 
defend all and singular the said lots unto the said Louise D. 
4] Oppenheimer, her heirs and assigns, against the claim or 
claims of any and all persons whomsoever lawfully claiming 

or to claim the same or any part thereof. 

That thereby and by reason thereof said Maverick and wife be- 
came liable and bound to defend this suit, and, in case plaintiff’s 
title prevail, to refund to this defendant, Louise D. Oppenheimer, 
the purchase-money so paid to them, to wit, $2,500.00, onth together 
with interest thereon from said 5th day of October, A. D. 1875, at 
the rate of eight per cent. per annum, and all costs of suit. 

And these defendants pray that the said William H. Maverick 
und his wife, Mrs. Emilie V. Maverick, be cited as warrantors to 
defend this cause. 

They further pray that the court adjudge that plaiptiffs take 
nothing by this suit, and, if that be not done, they pray judgment 
in their favor and against plaintiffs for $2,000.00 taxes, burdens, and 
assessments, ete., as specified in this answer, the same to be a charge 
upon the land in controversy. 

They also pray judgment for their improvements against plain- 
tiffs, the same to be a charge upon the land in controversy. 

They also pray judgment against the said William H. Maverick 

and Mrs. Emilie V. Maverick upon the warranty for the pur- 
12 chase-money as aforesaid and interest, as above stated, and 
for all costs of suit, and also for all such other, further, gen- 
eral, and special relief in the premises as may be deemed just and 
proper. 
SHOOK & DITTMAR, 
Attys for Defendants, D. & LL. Oppenheimer. 


Endorsed: No. 55. Pilar Garcia de Sabariego e¢ als vs. Mary A. 
Maverick ef als. First amended original answer of D. and L. Oppen- 
heimer. Filed January 31, 1882.) W. C. Robards, el’k. 


4S} First Amended Original Answer of A.and H. Michael. 


\ 
And afterwards, on the 31st day of January, A. PD. 1882, the fol- 
lowing answer was filed, endorsed, to wit: 


No. 03. Pilar Garcia de Sabariego ef al. vs. Mary A. Maverick 
ctal. First amended original answer of A. and EFT. Michael. Filed 


January 31,1882.) W. C. Robards, clerk. 
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‘A Kirst Amended Original Answer of A. & IT. Michael. Filed 13 
Junuary, 1882. 


In U.S. Circuit Court, Western District of Texas. at San Antonio. 


Pinar GARCIA DE SABARIEGO ef al. ) 
vs. >» No. 53. 
Mary A. Maverick et al. | ’ 


And now comes the defendants, Alexander Michael and his wife, 
Ilelen Michael, and, with leave of court first had, amend their 
original [answer] filed in the above-stvyled cause on the 6th day of 
October, A. 1). ISS1, and in lieu thereof substitute this their first 
amended original answer, and sav that they deny all and singuly- 
the allegations in) plaintiffs’ petition contained, and say that they 
are not guilty; that these defendants claim title to the following 
lots or parcels of land in the City of San Antonio, Bexar county, and 
State of Texas, to wit: Commencing at a point 22 varas north, 


southwest corner of block No. 16: thence with east line of Travis. 


square north 22 vr's; thence east 52 v'r’s to an alley; thence south 
with said alley 22 v'r’s; thence west 52 v’r’s to place of beginning, 
hounded on the north by property of Mrs. Waelder and south by 
the property of the Jewish svnagogue, being the same lot that was 

conveved to the defendant, Helen Michael, wife of defendant, 
I Alexander Michael, by Mrs. Mary A. Maverick, on her own 

part, and) by her, Mrs. Mary A. Mavervick, as executrix of 
the last will of Samuel A. Mavervick, dec’d, by deed dated the 7th 
day of May, A.D. 1875, and duly recorded in the registry of Bexar 
county, In book NX, No. 1, on pages 3519, 220, having been filed fer 
registration on the %th dav of May, A. D. 1873, at 11) o'clock a. m. 

Also all the other lot of land, being that part of block No. 16 front- 
Ing 72) KE. twenty-two var's (22 v’r’s) upon Avenue “C:” 8.17? W. 
about So vrs upon property of FE. Degner; N. 17} E. about forty-two 
(42 vrs) upon property of Geo. M. Maverick, and west upon an 
alley. 

Said property is situated about 150 varas N. E. of the Alamo Plaza, 
and was conveyed to Mary M. Terrell by Marv A. Maverick, ex. of 
the estate of S.A. Maverick, deed Nov. 17, 1875; deed recorded in 
Bexar county records, vol. 2, p. 545-544, and is the same lot con- 
veyed to said defendant, Helen Michael, by Edwin HH. Terrell and 
his wife, Mary Maverick Terrell, by deed dated the 28th December, 
IS75, and duly recorded in the registry of Bexar county in vol 2, p. 
o%6—-097, having been filed for registration Dee. 50,1875, at 94 o'clock 
a.m. | 

That defendants own and claim said premises as_ their 

AG homestead, together with all and singular the rights, meim- 

bers, parts, hereditaments, and appurtenances to the same be- 
longing or in anywise incident or appertaining. 

And these defendants further say that plaintiffs never had any 
claim to said property, or any part of it; that this pretended claim 
does not embrace said premises, or any part of them. 

And these defendants further say that if plaintiffs ever had any 
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claim to said premises, or to any part thereof, which is not admitted, 
but denied, that then plaintiffs’ claim isa stale demand ; that through 
their laches and gross neglect, they failing to make any reclamation 
or to even make known their claim, if any a have, which is de- 


nied, for more than fifty years, they have lost all right to any relief 
whatever. 

That for more than sixty vears neither plaintiffs nor those under 
whom they claim have exercised any dominion or right of owner- 
ship whatever over the property aforesaid ; that plaintiffs paid no 
taxes, no assessments, nor any other charges upon the said premises, 
but, on the contrary, allowed others to possess, to claim, to improve 
the same, and to treat it as their property without any protest or 

reclamation. 
47 That thus plaintiffs estopped themselves from now claim- 
ing the same, or any part thereof, plaintiffs in truth and in 
fact, long before the filing of this suit, having abandoned any and 
all claim to said property. 

That these defendants and those under whom they claim have 
paid all taxes to State, county, and city, have borne all burdens, and 
paid all assessments and charges, amounting to more than, ‘say, two 
thousand dollars; that all these payments were compulsory under 
the law, and were made by these defendants and those under whom 
thev claim as owners in good faith; and if it should be adjudged 
that plaintiffs are the owners, then these defendants claim judgment 
against plaintiffs for all these payments thus made, and that they 
be a charge upon the land. 

And these defendants further say that they and those under whom 
they claim have been in actual, peaceable, and adverse and continu- 
ous possession of said premises for more than sixty years next pre- 
vious to filing of plaintiffs’ petition. 

That these defendants and those under whom they claim have 
been in peaceable, continuous, —_ adverse possession of said 
premises under title, to wit,a regular chain of transfer down to these 

defendants in possession from and under the sovereignty of 
48 the soil for more than three years next after plaintiffs’ cause 

of action had accrued, if ever they had any, which is denied ; 
that that these defendants and those under whom they claim have 
been in peaceable, continuous, and adverse possession of said prem- 
ises under color of title, to wit, a consecutive chain of transfer from 
and under the sovereignty of the soil down to these defendants in 
possession, without being regular, as defined by statute, such defect 
not extending to or including the want of intrinsic fairness and 
honesty, for more than three years next after plaintiffs’ cause of 
action had accrued, if they ever had any, which is denied. 

That plaintiffs have failed to institute their suit against these de- 
fendants, who are and were in continuous, peaceable, and adverse 
possession of said premises under title, and also under color of title, 
within three years next after plaintiffs’ pretended cause of action 
had accrued. 

That defendants, under title, and under color of title, as defined 
by statute, have had more than three vears’ actual, continuous, 
v— 345 
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peaceable, and adverse possession of said premises next pre vious to 
the institution of plaintiffs’ suit. 


And these defendants, therefore, plead the three years’ statute of 


limitations in bar of plaintiffs’ action. 
AS) And these defendants further say that they and those 
under whom they claim have had more than five years’ 
continuous, peaceable, and adverse possession of said premises, culti- 
vating, useing, and enjoying the same, and paying taxes thereon, 
and claiming under deed duly registered next previous to the insti- 
tution of plaintiffs’ suit. 

That plaintiffs have failed to institute their suit within five vears 
nevi after the accrual of their pretended cause of action, these de- 
fendants and those under whom they claim having had continuous, 
peaceable, and adverse possession of said premises, cultivating, using, 
and enjoying the same, and paying taxes thereon, and claiming 
under a deed and under deeds duly registered during all that time. 

And these defendants therefore plead the five vears’ statute of 
limitations in bar of plaintiffs’ action. 

And these defendants further say that they and those under whom 
they claim: have had more than ten years’ continuous, peaceable, 
and adverse possession of said premises, cultivating, useing, and en- 
joving the same for more than ten vears next previous to the Insti- 
tution of plaintiffs’ suit. 

That plaintiffs failed to institute their suit within ten vears 
50) next alter the accrual of their alleged cause of action, these 
defendants and those under whom they claim having had 
continuous, peaceable, and adverse possession of said premises, cul- 
livating, useing, and enjoying the same during all that time. 
And those defendants therefore plead the ten years’ statute of limi- 
tations in bar of plaintiffs’ action. 

And these defendants further say that the plaintiffs are aliens and 
always were aliens and not subject to the laws of the State of Texas 
touching the disability to sue; that therefore the statute of limita- 
tions run against them and against each of them without interrup- 
toa. 

And these defendants further say that they and those under whom 
claim have had adverse possession in good faith of the premises in 
controversy for more than one year next before the commencement 
of this suit, and that they and those under whom they claim have 
made permanent and valuable improvements on the land sued for 
during the time they have such possession; that thev have erected 
their homestead upon said premises and made the following im- 
provements, to wit: 


One stone, two-story dwelling-house, valued at-.-.--~-~ 811,000 00 
Wash-house and outhouses valued at... ----.- 22-2 --- SOO 00 
Set I WOR cise unianchisitmamiisaiaesds dcdainaadabuias sacs ‘ 115 00 
m1 I I oo extorensisnseninienaiomaiiiiatienciaie iat al 7a OO 
(ias-fixtures, pipes, and work .. ....---..------- 475 00 
Water- works, pipes, fixtures, ete. ---.------.----.-__- S40 00 


Trees, shrubbery, plants, Oc. .... ...cccccccccccce cue 400° 00 
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And these defendants pray that in case the plaintiffs prevail these 
defendants have judgment for their improvements against the plain- 
tiffs. : 

And these defendants further say that, on the 2d day of May, A. 
}). 1873, for and in consideration of the sum of one thousand gold 
dollars ($1,000.00, gold) to said Mrs. Mary A. Maverick in hand paid 
by the defendant, Helen Michael, the wife of the defendant, Alex- 
ander Michael, as aforesaid, the said Mary A. Maverick, a resident 
citizen of San Antonio, Bexar county, State of Texas, on her own 
part and as executrix of the last will and testament of Samuel A. 
Maverick, dee’d, sold, transferred, and conveyed the first above-de- 
scribed lot of land unto the defendant, Helen Michael; that, in con- 
sideration of the premises and to evidence said sale, said Mrs. Mary 
kX. Maverick, on said day, made, signed, and delivered unto this de- 
fendant, Helen Michael, her deed in writing; that, among other 
clauses and covenants, said deed contains in substance the following 
warranty, to wit: that she, the said Mary A. Maverick, as a party to 

suid instrument—meaning said deed—bind herself and, so far 
ae as she as executrix as aforesaid is by law authorized to bind, 

all the heirs, devisees, legatees, distributees, and personal rep- 
resentatives of said Samuel A. Maverick’s estate to warrant and for- 
ever defend-all and singular the said premises unto the said Helen 
Michael jand] her heirs against all persons lawfully claiming or to 
claim the same orany partthereof; that thereby and by reasons thereof 
said Marv A. Maverick, individually and severally, and also jointly 
with the heirs, devisees, legatees, distributees, and personal repre- 
~entatives of said Samuel A. Maverick, dec’d, to wit, Albert Maver- 
ick, George M. Maverick, Samuel Maverick, William H. Maverick, 
and Marv Terrell, wife of Edwin H. Terrell, all of Bexar county, 
State of Texas, became liable and bound to defend this suit, and in 
case plaintiffs prevail to refund to the defendant, Helen Michael, the 
purchase-money so paid, to wit, one thousand gold dollars, together 
with interest thereon from said May 7th, A. D. 1875, at the rate of 
eight per cent. per annum, and all costs of suit. 

And these defendants pray that said last-mentioned parties be 
cited as warrantors to defend this cause. 

And the said defendant, Helen Michael, further says that, on the 
28th dav of December, A. D. 1875, for and in consideration of thesum 

of one thousand gold dollars to said Edwin H. Terrell and to 
es his wife, Marv Maverick Terrell,in hand paid by said Helen 

Michael to the said Terrell & wife, sold, transferred, and con- 
veved the said above-described lot of land fronting on Avenue “C” 
unto said Helen Michael. 

That in consideration of the premises, and to evidence said sale, 
said ‘Terrell and wife on said day made, signed, and delivered to 
suid Helen Michael their deed in writing. 

That among other claims and averments said deed contains in 
substance the following warranty, to wit: 

That they, to wit, the said Terrell and wife, bind themselves, their 
heirs and executors, to warrant and forever defend all and singular 
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the said premises unto the said Helen Michael, her heirs and assigns: 
against all persons lawfully claiming or to claim the same or any 
part thereof; that thereby and by reason thereof said Terrell and 
wife became liable and bound to defend this suit, and in case plaintiffs’ 
title prevail to refund to this defendant, Helen Michael, the pur- 
chase-money, or to pay them, to wit, one thousand gold dollars 
($1,000.00, gold), together with interest thereon at the rate of eight 
per cent. per annum, and ali costs of suit, and this defendant pray- 

that said Edwin H. Terrell and his wife, Mary Maverick Ter- 
5-4 rell, be cited as warrantors to defend this ‘cause, all said war- 

rantors hereinbefore named residing in Bexar county, State 
of Texas. 

They further pray that the court adjudge that plaintiffs take noth- 
ing by their suit. And if that be not done they pray for judgment 
in their favor and against plaintiffs for $2,000.00 taxes, burdens, and 
assessments, ete., as specified in this answer, the same to be a charge 
upon the land in controversy. 

They also pray judgment for their improveme:.ts against plaintiffs, 
. the same to be a ¢harge against the lands in controversy. 

They also pray judgment against Mary A. Maverick, Albert Mav- 
erick, George M. Maverick, Samuel Maverick, William H. Maver- 
ick, and Mary Terrell, wife of Edwin H. Terrell, as to one lot as 
above stated, and against said Edwin il. Terrell and his wife, Mary 
Maverick Terrell, as to the other lot as above stated on the respect- 
ive warranties of title. 

And also for all such other, further, general, and special relief in 
the premises as may be deemed Just and proper. 

SHOVK & DITTMAR, 
Attorneys for Defendants, Ilelen & Alerander Michael. 


DD endorsed: No. 58. Pilar Garcia de Sabariego ef al. vs. Mary 
A. Maverick et al. First amended original answer of A. & H. 
Michael. Filed January 31, 1882. W. C. Robards, cl’k. 


db (reneral and Special Demurrer and Original Answer of bE. Ve and 
A. IT. Steagall. 


And afterwards, on the 27th day of April, A. D. 1882, the follow- 
ing general and special demurrer and original answers were filed, 
endorsed, to wit: 


No. 55. Pilar Garcia de Sabariego et al. vs. Marv A. Maverick et 
a. In United States circuit court, at San Antonio. General and 
special demurrer and original answer of E. V. and A. H. Steagall. 
Filed April 27, 1882.° W. C. Robards, clerk. 
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57 General and Special Demurrer and Original Answer of E.V & 
A. H. Steagall. Filed 27 Ap'l, 1882. 


In U.S. Cireuit Court, W. District of Texas, at San Antonio. 


PiItaR G. DE SABARIEGO ef al.) 
M. A. MAVERICK et als. j 


And now comes the defendants, E. V. Steagall and A. H. Steagall, 
and by way of answer to plaintiffs’ petition say— 

That the same is insufficient in Jay, in manner, and form as 
brought to have or to maintain any relief, and of this they pray 


judgment. 
SHARK axp DITTMAR, 
Att’'ys for Def’t Steagall. 


And by way of sepeial exceptions these defendants say— 
That on the face of the petition the cause of action appears to be 
a stale demand; that it likewise appears that the same 1s barred by 
the statute of limitations. Whereupon defendants pray judgment. 
| SHARK anp DITTMAR, 
Att’s for Def’ts, E. V. and A. H. Steagall. 


58 In U.S. Circuit Court, Western District of Texas, at San 
Antonio. 


PILAR GARCIA DE SABARIEGO ef al. ( 
rs. > No. 53. 
Mary A. Maverick et als. } 


And now comes the defendants, FE. V. Steagall and her husband, 
A. H. Steagall, and answer plaintiffs’ petition, and say that they deny 
all and singular the allegations in plaintiffs’ petition contained, and 
say that they are not guilty; that these defendants claim title to the 
following lot or parcel of Jand in the city of San Antonio, Bexar 
county, and State of Texas: A lot in block sixteen (16), in the city 
of San Antonio, having a front of twenty varas on the west side of 
Avenue “C;” beginning seventy (70) varas from the southeast cor- 
ner of block 16, thence about N. 17?° E. along the line of Avenue 
“C,” a front of twenty varas, with sides perpendicular to said ave- 
nue, and extending to an alley for depth, together with all and 
singular the rights, members, hereditaments, and appurtenances to 
the same belonging or in anywise incident or appertaining. For 
more particular description reference is made to the records of the 

deeds, vol. 13, p. 62, ete. : 
oy That defendants own and claim said premises as their 

homestead, together with all and singular the rights, mem- 
bers, parts, hereditaments, and appurtenances to the same belonging 
or in anywise incident or appertaining ; and that defendants further 
say that plaintiffs never had any claim to said property nor to any 
part of it; that this pretended claim does not embrace said premises 
nor any part of them. 


_ 
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And these defendants further say that if plaintiffs ever had any 
claim to said premises or to any part thereof, which is not admitted, 
but denied, that then plaintiffs’ claim isa stale dem: und; that through 
their laches and gross neglect, they failing to make any reclamation 
or to even make known their claim, if anv they have, which is de- 


nied, for more than fifty years, they have lost all right to any relief 


whatever. 

That for more than sixty years neither plaintiffs nor those under 
whom they claim have exercised any dominion or right of owner- 
ship whatever over the property aforesaid ; that plaintiffs paid no 

tuxes, no assessments, nor any other charges upon the said 
60 premises, but, on the contrary, allowed others to possess, to 

claim, to improve the same, and to treat it as their property 
without any protest or reclamation. 

That thus plaintiffs estopped themselves from now claiming the 
same or any part thereof, plaintiffs in truth and in fact, long before 
the filing of this suit, having abandoned any and all claim to said 
property; that these defendants and those under whom they claim 
have paid all taxes to State, county, and city, have borne all 
burdens, and paid all assessments and charges, amounting to more 
than, say, two thousand dollars ; that all those payments were com- 
pulsory under the law, and were made by these defendants and those 
under whom they claim as owners in good faith; and if it should be 
adjudged that plaintiffs are owners, than these defendants claim 
judgment against plaintiffs for those payments thus meade, and that 
they be a charge upon the land. 

And these defendants further say that they and those under whom 

they claim have been in actual, peaceable, and adverse and 
1 continuous possession of said premises for more than SIXty 
vears next previous to filing or plaintiffs’ petition. 

That these defendants and those under whom thev claim have 
been in peaceable, continuous, and adverse possession of said prem- 
ises under title, to wit, a regular chain of transfer down to these de- 
fendants in possession from and under the sovereignty of the soil 
for more than three years next after plaintiffs’ cause of action had 
accrued, if ever they had any, which is denied; that these defend- 
ants and those under whom they claim have been in peaceable, 
continuous, and adverse possession of said premises under color of 
title, to wit, a consecutive chain of transfer from and under the sov- 
ereignty of the soil down to these defendants in’ possession without 
being regular as detined by statute, such defect not extending to 
or including the want of intrinsic fairness and honesty, for more 
than three vears next after plaintiffs’ cause of action had aecrued, 
if they vver had any, which is denied ; that plaintiffs have failed to 

institute their suit against these defendants, who are and were 
62 In continuous, peaceable, and adverse possession of said 

premises under title, and also under control of title, within 
tree years next after plaintiffs’ pretented cause of action had aec- 
crued, 

That defendants, under title and under color of title as defined by 
statute, have had more than three years’ actual, continuous, peace- 
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able, and adverse possession of said premises next previous to the 
institution of plaintiffs’ suit. And these defendants therefure plead 
the three vears’ statute of limitation in bar of plaintiffs’ action. 

And these defendants further say that they, or those under whom 
they claim, have had more than five years’ continuous, peaceable, 
and adverse possession of said premises, cultivating, useing, and 
enjoving the same and paving taxes thereon, and claiming under 
deed and under deeds duly registered next previous to the institu- 
tion of plaintiffs’ suit. 

That plaintiffs have failed to institute their suit within five vears 

next after the accrual of their pretended cause of action, these 
63 defendants, and those under whom they claim, having had 

continuous, peaceable, and adverse possession of said prem- 
Ixes, cultivating, useing, and enjoying the same and paying taxes 
thereon, and claiming under deeds duly registered during all tuat 
time. 

And these defendants therefore plead the five years’ statute of 
limitation in bar of plaintiffs’ action. 

And these defendants further say that they, and those under whom 
they claim, have had more than ten years continuous, peaceable, and 
adverse possession of said premises, cultivating, useing, and enjoy- 
ing the same for more than ten vears next previous to the institu- 
tion of plaintiffs’ suit. 

That plaintiffs failed to institute their suit within ten years next 
after the accrual of their alleged cause of action, these defendants, 
and those under whom they claim, having had continuous, peace- 
able, and adverse possession of said premises, cultivating, useing, 
and enjoying the same during all that time. 

And these defendants therefore plead the ten years’ statute of limi- 

tation in bar of plaintiffs’ action. 
Hi And these defendants further say that the plaintiffs are 
aliens and always were aliens and not subject to the laws of 
the State of Texas touching the disability to sue; that therefore the 
statute of limitation run- against them and against each of them 
without interruption. 

And these defendants further say that they and those under 
whom they claim have had adverse possession in good faith of the 
premises in controversy for more than one year next after the com- 
mencement of this suit. and that they and those under whom they 
claim have made permanent and valuable improvements on the 
lands sued for during the time they have had such possession ; that 
they have erected their homestead upon said premises and made the 
following improvements, to wit: 


One house of eight rooms and two halls, two verandas 
with tin roof, plastered throughout, with water pipes in 
all rooms, being a frame building two story high, 


EEE: ener ciinentieniiaiaiaiaiaaidiiiieeiiaiss 3,000 OO 
fo ff Cf nn eee 130 00 
Sidewalk, a li i ee lade 150 00 


Pilting up let, yaiued 66. ..0c.0-~ cocnuceneeeusasnneas 100 00 
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6.) Walks in yard of gravel and sand -_----------- . 30 O00 
Flowers and shrubbery ------- cihltiaaideiitaien: tines 30) OU 
Fruit trees and grape-vines-...-.----------------- tlie 30) O00 
iii ae Cee sein calatiliaalail cil dcaa ilies is 40 OO 
Grape-arbors and borse-stal! ..-...---------------- on 20 OU 
$3,535 00 
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And these defendants pray that, in case the plaintiffs prevail, 
these defendants have judgment for their improvements against the 
plaintiffs. 

And these defendants further say that heretofore, to wit, on the 
first of October, A. D. 1878, for and in consideration of the sum of 
twelve hundred dollars to Geo. M. Maverick paid, and secured to 
he paid by these defendants, the said Geo. M. Maverick, now a resi- 
dent citizen of San Antonio, Bexar county, State of Texas, sold the 
above-described lot of land unto defendant, KE. V. Steagall, said 
transaction being evidenced by an instrument in writing dated the 
date aforesaid and signed by said Geo. M. Maverick and by your 
defendants, BE. V. and A. Il. Steagall, and delivered by said 
Maverick unto your defendants, and duly recorded in the ree- 
ords of Bexar Co. registry, in vol, 15, p. 62 and 63; that after- 
wards all purchase-money and interest thereon was duly paid 

by your defendants unto said Maverick, and the receipt 
(5 thereof duly acknowledged by him in writing, signed and 

delivered by him to your defendants, said Maverick acting 
through his agent and attorney: in-fact, W. H. Maverick ; that said 
purchase was made with the separate funds of defendant, E. V. 
Steagall, the intention being that said lot be the separate property 
of defendant, FE. V. Steagall: that among other clauses and = cove- 
nants the said instrument conveying said lot contains in substance 
the following warranty, to wit: 

That the said party of the first part, to wit, the said Geo. M. Mav- 
erick, binds himself and his heirs, executors and administrators, to 
warrant and forever defend the said premises, to wit, the said lot 
of land so sold as aforesaid unto the said party of the second part, 
to wit, to vour defendant, E. V. Steagall, and his heirs and assigns, 
against every person whomsoever lawfully claiming or to claim the 
same or any part thereof; that thereby and by reason thereof said 
(ieo. M. Maverick became lable and bound to defend this suit, and, 
in case plaintiffs prevail, to refund to this defendant, E. V. Steagall, 

the purchase-money so paid to said Maverick as aforesaid, to 
07 wit, the sum of twelve hundred dollars ($1,200.00), together 
with interest thereon from said first day of October, A. D. 
IS7S, at the rate of eight per cent. per annum and all costs of suit. 

And these defendants pray that said Geo. M. Maverick be cited as 
their warrantor to defend this suit and to make good his warranty. 

And they further pray that the court adjudge ‘that plaintiffs take 
nothing by their suit, and if that be not done they pray judgment 
in their tavor and against plaintiffs for $2,000.00 taxes, burdens, 
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and assessments, etc., as specified in this answer, the same to be a 
charge upon the land in controversy. 

They also pray judgment for their improvements against plain- 
tiffs, the same to be a charge upon the land in controversy. 

They also pray judgment against said warrantor, Geo. M. Mav- 
erick, as above specified. 

And also for all such other, further, and general and special re- 
lief in the premises as may be deemed just and proper. 

SHOOK ano DITTMAN, 
Att’ys for Defendants, E. V. and A. H. Steagall. 


6S [Endorsed:] No. 53. P.G. de Sabariego et al. vs. M. A. 

Maverick et als. General and special demurrer, and original 
answer of E. V. and A. H. Steagall. Filed April 27th, 1882. W. 
C. Robards, clerk, per E. S. Niccolls, deputy. 


69 Answer of Defendants, Degener, Doeer, and Schumacher. 


And afterwards, on the 2d day of October, A. D. 1882, the follow- 
ing answers were filed, endorsed, to wit : 


No. 53. Sabariego & Wife vs. M. A. Maverick et al. Answers of 
defendants, Degener, Doeer, and Schumacher. Filéd Oct. 2, 1882. 
W. C. Robards, clerk, by W. McMaster, deputy. 


Answer of Def’ts, Degener, Doer, & Schumacher. Filed Oct. 2d, 1882. 
70 In [the] Circuit Court [of the] U.S. for Western Dist. of Texas. 
SABREGO & WIFE vs. Geo. W. MAVERICK et al. 


In this cause — defendants, E. Degener & Mary Degener, H. A. Doeer 
& Bertha Doer, & Mrs. M. Schumacher, by att’y, and defend the force 
and injury complained of, and say that they are not guilty of said 
supposed wrongs, injuries, and tresspasses abovesaid to their charge, 
or any or either of them, in manner and form as the said plaintiffs 
complain against them, and of this they put themselves upon the 
country. 

And for further plea in their behalf the said defendants say that 
the said plaintiffs ought not to have and maintain their aforesaid 
action thereon against them, because they say that they have had 
and held peaceble, continuous, uninterrupted, and exclusive adverse 
possession under title from and under the sovereignty of the soil of 
the lands and tenements claimed in said plaintiffs’ petition for more 

than three years next before the commencementof thjssuit, and 

“1 this they are ready to verify. Whereupon he prays judgment. 
And tor further plea in their behalf defendants say that they 

and those whose estate they have, claiming the same under the deeds 
duly registered, have had peaceable, continuous, uninterrupted, and 
exclusive adverse possession of the land and tenements claimed in 
said plaintiffs’ petition, cultivating, using, and enjoying and paying 
all the taxes thereon for a period of more than five years next be- 
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fore the commencement of this suit, and this they are ready to verify. 
Wherefore they pray judgment. 

And for further plea in their behalf defendants say that they, 
claiming tou have good and perfect right and title thereto, have had 
and held peaceable, continuous, exclusive, and adverse possession of 
the lands and tenements claimed in said plaintiffs’ petition, culti- 
vating, useing, and enjoying the same for a period of more than 10 
years next before the commencement of this suit, and: this they are 
ready to verify. Wherefore they pray judgment. 

And for further plea in their behalf defefidants say that they, 

claiming to be the true and lawful owners thereof, have had 

é2 and held peaceable, continuous, exclusive, and adverse pos- 

session of the lands and tenements and premises claimed in 

aid plaintiffs’ petition for more than 10 vears next before the com- 

mencement of this suit, and that the said plaintiffs, for the said term 

of 10 vears, hath not made entry thereon. Wherefore, by reason of 

said plaintiffs non-entry on said lands and premises as aforesaid, 

they are barred forever of their rights of recovery against these de- 

fendants, and this they are ready to verify. Wherefore they pray 
judgment. 

And for further plea in their behalf defendants say that should it 
be decided by the court that said plaintiffs have better title to the 
said premises, that then they suggest to the court that they have 
had adverse possession of their respective premises in good faith for 
more than one vear next before the commencement of this suit, 
and that they have made permanent and valuable improve- 
ments on said premises—the said E. Degener [and] M. Degener 
of the value of 812,500) dollars, the said def’ts, Hl. A. Doer 

& DB. Doer, of the value of 6,000.00 dollars, and the said 
7 defendant, M. Schuhmacher, of the value of 5,000.00 dollars, 

said improvements having been made by the said defendants 
during the time said defendants have had such possession of the said 
land & premises, and this they are ready to verity. Wherefore they 
pray judgment for the value of said Improvement as aforesaid. 

And for further plea in their behalf defendants say that on the 
days hereinafter specified and for the sums hereinafter specified de- 
fendants purchased of the parties hereinafter specitied the property 
hereinafter specified, and) being part of the property claimed by 
plaintiffs, to wit, E. Degener & M. Degener, for the sum of 1,090 dol- 
lars, paid to Mrs. Marv A. Maverick & Mary A. Maverick, executrix, 
on the 50th day of May, 1872, & 11th day [of] Feb’v, 1878: Lot No. 
12, corner of Avenue “C” and Travis street, in city of San Antonio, 
Bexar county, Texas; deeds recorded [in] book X No. 1, pages 
1) & 2S & 26: H. A. Doer and Bb. Doer, for the sum of 
7OO.00; paid to Mrs. Mary A. Maverick, exccutrix, by Geo. M. 

Maverick on the Ist day of August, 1871: lot No. 1, corner 
vt of Avenue “C” and Travis street, in city of San Antonio. 
Bexar Co., Texas: deed recorded in book “W” No. 1, page 
315; Mrs. M. Schuhmacher, for the sum of $2,300.00; paid to B. 
(irossenbacher on 28th day of November, 1877; lot No. —, block 
No. 24, on Avenue “D,” ctv [of] San Antonio, Bexar Co., Texas, re- 
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corded in book —, vol. 7, page 363—all of Bexar county records ; 
that the said Mary A. Maverick, for herself and as executrix, and 
Ben. Grossenbacher, in said deeds to said defendants, bind them- 
selves, their heirs, executors, and administrators, to warrant and 
forever defend the title to said premises, as above described, unto 
the said defendants against every person whomsoever lawfully 
claiming or to claim the same, or any part thereof; that by reason 
thereof the said Mrs. Mary A. Maverick and B. Grossenbach became 
lrable and bound to defend this suit, and in case plaintiffs’ prevail 
to refund to these defendants their purchase-money so paid as afore- 
said, to wit: Mrs. Mary A. Maverick to E. Degener, the sum of 
$1,090: to H. A. Doer, the sum of $750.00, and B. Grossenbacher to 
Mrs. M. Schumacher, the sum of $2.300, together with legal 
75 interest thereon from the dates of said deeds, as above speci- 
tied, respectively, and costs of suit: and these defendants 
further pray that Mrs. Mary A. Maverick and the legal represen- 
tatives of B. Grossenbacher, Mrs. Grossenbacher, executrix, be cited 
us warrantors to defend this suit and to make good their warranty. 
And for further plea in their behalf these defendants and those under 
whom they claim say that thev have paid all legal State, county, 
and municipal taxes and other legal assessments and burdens due 
and legally levied on said lots and to the following sums, to wit: 


$760 30 
SOO 00 
200 OO 


E. Degener and M. Degener, State and county taxes _-__- 
Citv taxes .....-.- aN cidhas Nii at. chalithicinrenniseceeaneclialidaperciabaeds 
(ity assessment for street and sidewalk improvements 


$1,760 30 


SR TE iicttiietinaiinndmimnnioncmmernninitl 400 00 
 eiliek cee ie ann cone tncnmineewnn $2,160 30 

Il. H. Doer and B. Doer, State and county taxes_.----- 306 20 
CP I csi erhic eee vines ienniamid iil 264 50 
Citv assessment for street and sidewalk improvements. - 80 U0 
Setevest ChePeells occ nnn ccwneewe +. oo cccsceewewensee 200 OO 
octet teks denne nnccceaneee $1,000 70 

76 Mrs. M. Schuhmacher, State and county taxes -- - 450 00 
CO 300 OO 

City assessments for street and sidewalk improvements - - 100 00 
900 U0 

Interest ....--- a ee 100 00 
(eee 1,000 00 


That all of said payments aforesaid were compulsory under the 
law and were made by these defendants and those under whom they 
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claim as owners in good faith, and if it should be adjudged that 
plaintiffs have better title, then these defendants claim and ask 
for judgment against plaintiffs for sai! sums of money so paid by 
them for taxes and assessments and other burdens levied, and that 
thev be a charge upon said lands. 

Defendants pray that plaintiffs take nothing by their suit, and if 
that be not done, they pray judgment in their favor and against 
plaintiffs for the am’ts as above specified for taxes, assessments, and 
burdens, the same to be a charge upon the land in controversy. 

They also pray judgment for improveménts against plaintiffs, 
77 and also judgment over against warrantors, as above specified, 
and such other relief, general and special, as may be Just and 
proper. | 
WURZBACH axp COPELAND, 
Attorneys for Degener, Doer, & Schumacher. 


Endorsed: No. 53. Sabriego & Wife vs. G. W. Maverick et al. 
Answer of def’ts, Degener, Doer & Schumacher. Filed Oct. 2nd, 
1882. W.C. Robards, clerk, by W. McMaster, dep. 


78 Inswer of the Trinity Methodist Episcopal Church. 


And afterwards on the 6th day of October, A. D. 1882, the follow- 
ing answer was filed, endorsed, to wit : 


No. 53. Pilar Garcia de Sabariego et al. vs. Mary A. Maverick et 
al. Original answer of Trinity Methodist Episcopal Church. Filed 
October 6th, 1882. W. C. Robards, clerk. 


ri Answer of 7. M. Ek. Church. Filed Gth Oct., 1882. 
SABARLEGO et als. vs. MAVERICK et als. 


Now comes the Trinity M. E. Church, one of the detendants herein, 
by attorneys, and defends the force and injury, and says that this 
defendant is not guilty of the supposed wrongs, injuries, and tres- 
passes In plaintiffs’ petition charged, or of any part thereof in man- 
ner and form as the said plaintiffs have complained, and of this de- 
fendant puts itself upon the country. 

And for further plea defendant says that this defendant and those 
under whom he claims have had adverse possession in good faith 
for more than one year before the commencement of this suit of the 
following-deseribed property, to wit, a lot or parcel of land situated 
in the city of Antonio, county of Bexar, and State of Texas, and on 
the corner of Avenue C and Pecan, and on the west side of said 
Avenue C, and on the south side of Pecan street, and having a front 
on Avenue C of 95 feet on said Avenue C, and that while in said 
possession of said property defendants has made permanent and 
valuable improvements on said land, consisting of one large stone 

building of t!e value of fifteen thousand dollars [and] one 
SU stable of the value of two hundred and fifty dollars. 


—<) 


Endorsed. No. 53. Pilar Garcia de Sabariego et al. vs Mary A. 


+ «Tan la 


MARY A. MAVERICK ET AL. 29 


Maverick ef al. Original answer of Trinity Methodist Episcopal 
Church. Filed Oct. 6th, 1882. W.C. Robards, clerk. 


$1 First Amended Original Answer of Mary A. Maverick et al. 


And afterwards, on the 3d day of October, A. D. 18838, the follow- 
ing answers were filed, endorsed, to wit: 


No. 53. Pilar Garcia de Sabariego et al. vs. Mary A. Maverick et 
al. First amended original answer. Filed Oct. 5d, 1885. W. ©. 
Robards, clerk. ‘ 


82 Original Answer of Mary A. Maverick et als. Filed 3d October, 
1883. 


In the Cireuit Court of the United States for the Western District 
of Texas, Sitting at San Antonio. 


PILAR GARCIA DE SABARIEGO ef als. 
ws. 
Mary A. Maverick ef als. 


Now comes the defendants, Mary A. Maverick, George M. Maver- 
ick, Sam. Maverick, Wm. H. Maverick, Albert Maverick, Edward H. 
and Mary Terrell, his wife: J. H. Kampman, Jacob Waelder and 
his wife, Ada Waelder, and, having obtained leave of the court so 
tu do, file this their amended original answer in lieu of their original 
answer filed on the 8th day of October, 1881. 

And came also the said Mary A. Maverick, as executrix and devisee 
under the last will and testament of Samuel A. Maverick, deceased; 
und the said George M. Maverick, Sam. Maverick, Wm. H. Maver- 
ick, Albert Maverick, Mary Terrell, joined by her said husband, 
Edward HH. Terrell, all devisees and heirs of the said Samuel A. 
Maverick, deceased, and jointly defend the title to that portion of 
the property in controversy, which is claimed as against Frances E. 
Vance individually and the said Frances E. Vance and J. M. Vance, 

as executors of the estate of William Vance, deceased, and 
85 Marv Vance, wife of J. M. Vance, and as against Mrs. C. Sweet 

and Miss Annie Sweet, as against Mrs. FE. A. Patton, and as 
against the city of San Antonio, to lot on Ave. “C,” in block 19, they 
defending the title of the said Vances, Sweets, and Patton, and for 
said city of San Antonio, by reason of the warranty of such title by 
the said Samuel A. Maverick, deceased ; and they also, as warrantors, 
defend the title of the following defendants herein, to wit: 

The said M. A. Maverick, as warrantor of Bertha and II. A. Doerr; 
Edward and Marv Degener. J. P. & Mary E. Reed, C. M. and Sarah 
S. Terrell, Herman D. and Elizabeth Kampman, Mary Schumacher, 
Kk. Dillon, Fritz Steiner, P. Immecke, the trustees of the Temple 
Beth-El] (Jewish synagogue), the trustees of the Baptist church, Helen 
and A. Michael; Wm. H. Maverick and wife,as warrantors of Louise 
and D. Oppenheimer; FE. H. & Mary Terrell, as warrantors of H. 
Michael: and the trustees of Trinity Methodist Episcopal church ; 
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George M. Maverick, as warrantor of E. V. and A. H. Steagall and 
J.P. and Marv Reed; and Albert Maverick of Ed. Steves. 
The seperate pieces of the land sued for as owned or claimed by 
the several defendants, whither answering by themselves or 
St by their respective warrantors, are designated by their re- 
spective names upon the map to plaintiffs’ petition, which 
map, however, is not here referred to as an acknowled-ment of any 
right of the plaintiffs to any part of the land sued for. 

And therefore the said defendants appearing for themselves in 
their own right respectively, and those being represented as afore- 
said by their warrantors, for answer in this behalf plead not guilty ; 
they say that they are not guilty of the injury or injuries complained 
of in the petition filed by the plaintiffs against them. 

Further answering the said defendants, by themselves and through 
their warrantors, say that they are the owners in fee-simple of the 
pieces or lots of land as designated upon the map aforesaid. 

Further answering the said defendants, when appearing for them- 
selves and their warrantors of such defendants as are so represented, 
say that they and those under whom they elaim have had and held 
peaceable and adverse possession of the lot or lots respectively held 
and claimed by them under titile under the sovereignty of the soil 
for more than three vears prior to the institution of this suit, and 
that they have had and held such peaceable and adverse possession 
under color of title of the said lots for more than three vears before 

the institution of this suit. 
SO Wherefore they plead the statute of limitations of three 
vears. 

Further answering the said defendants as aforesaid say that they 
and those under whom they claim have held and had peaceable 
and adverse possession of the lot or lots severally and respectively 
claimed) by them, cultivating, useing, and enjoying the same, and 
paving taxes thereon, and claiming under deeds duly registered 
for more than five years prior to the institution of this suit. 

Wherefore they plead the statute of limitations of five vears. 

Further answering the said defendants as aforesaid say that they 
and those under whom they claim have bad and held peaceable 
possession of the lots aforesaid, cultivating, useing, and enjoying 
the same for more than ten years prior to the institution of this 
suit. 

Wherefore they plead the statute of limitations of ten vears. 

Further answering the said defendants as aforesaid say that they 
and these under whom they claim have had and held peaceable and 
ndverse possession of the lots aforesaid and of the entire property 
In controversy In this suit for sixty vears prior to the institution of 
this suit. 

Wherefore they say that such possession, peaceable and adverse, 

without elaim or interruption from any source raises the 
S6 presumption of a deed or grant from the sovereignty of the 
suil or from any other lawfuld owner of the superior title, if 
such an one existed (which, however, is now and always denied). 


MARY A. MAVERICK ET AL. ol 


And they further say that the claim set up by the plaintiffs in this 
suit is a stale demand. 

Further answering as aforesaid, the said defendants say that if 
the said plaintiffs ever had any right, title, or claim to the property 
in controversy, or any part of it, thev are estopped from now setting 
up such right, title, or claim for the reason that during sixty years 
of peaceable and adverse possession held by these defendants and 
those under whom they claim they, the said plaintiffs, have failed 
to exercise or attempt to exercise any dominion or right of owner- 
ship over the same or to pay any attention thereto or to pay any of 
the taxes or other charges upon the same. 

Further answering as aforesaid, the defendants say that the plain- 
tiff, Pilar Garcia de Sabariego, and her husband, Manuel Sabariego, 
are aliens to the State of Texas; that they are not now, as stated in 
their petition, citizens or residents of the State of Texas; that they 
hever were such citizens or residents, or if they ever lived in the 

territory comprising the State of Texas they voluntarily 
S63 abandoned the same before said Territory became either the 

Republic or State of Texas; that they never did and never 
intended to return to the same, but voluntarily remained away and 
are and became aliens of their own free will and choice. Wherefore 
they cannot maintain this suit in the courts of Texas or in any of 
the courts of the United States. 

Wherefore the said defendants, appearing for themselves and the 
warrantors aforesaid of the remaining defendants, pray for judg- 
ment in their favor for all costs in this behalf expended and for 
general relief. , 

The defendants, Marv A. Maverick, George M. Maverick, Wm. H. 
Maverick, Sam. Maverick, Albert Maverick, Edward H. and Mary 
Terrell, J. H. Kampman, Herman D. & Elizabeth Kampman, C. M. 
and Sarah 8S. Terrell, and Jacob and Ada Waelder, further answer- 
ing in the foregoing behalf, say that they and those under whom 
thev claim have had adverse possession in good faith of those por- 
tions of the premises in controversy: severally and_ respectively 
claimed by them, being designated upon the map hereinbefore re- 
ferred [to] and marked with their names, respectively, for more 

than one vear next before the commencement of this suit, 
Sa and that they and those under whom they claim have made 

permanent and valuable improvements upon their respective 
lots or pieces of the land claimed by them during the time they 
have had such possession ; that they and those under whom they 
claim, in good faith and for full value, purchased the lots and pieces 
of land respectively claimed, without notice, either actual or con- 
structive, of the claim now set up by plaintiffs, or of any adverse 
claim on the part of any one. ’ 

The improvements atoresaid made by them and those under whom 
thev claim, and of the description and value as follows, to wit: 
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The said Mary A. Maverick has upon her lot, between Ave. “ D” 
and Ave. “C°— 


One 2-story dwelling of they value "SS iar Dattani: Het $15,909 00 
yo. pl ir ge Robe 2,000 OU 
“ 2 * stone house “ ie 0,000 00 

Stable, outhouses, fencing, & sidewalk —.----- Pe RET 3,000 00 

One sash factory of the value of-......--.----- govense 2,000 00 

OF the tetat sane a......~ossnuseedannaee $27,000 00 


The improvements upon the lots of George M. Maverick 
are on lot fronting on Houston street, between Avenue 
Cand Avenue D, and atthe corner of Avenue C, store 


bosbiein of the veite 66.....00. «cunmensnhonmninkeen $9,000 O00 
Between Avenue C and Jefferson street buildings of the 

ELLER A SLOT CRS PS ‘ial nial aaa 6,000 OO 
SS Of the [total] value of..--.-_- Speen rceicar come w TS $15,000 O00 


The said W. H. Maverick has upon his lot on Houston 
street, between the property of the Vances and Jeffer- 


son street, workshops of the value of...-----.-.--- $1,500 00 
Sidewalks, fencing, and outhouses of the value of _-..-- 1,000 00 
CE thaw Gebel WIS OE coccetrncmciinibiceieninieee $2,500 00 


The improvements of Albert Maverick on loton Avenue 
C area two-story dwelling house of the value of..-. $8,000 00 


‘Two-story stable, barn, & sheds, I iiiieettis canes cee 1,000 00 
7 ©- ae sre & servants’ house, value... -——- 1,500 OO 
Cistern, shrubbery, & fencing, eee 1,000 00 
Of the total value of .........-...........-.. $11,500 OO 


The improvements of FE. H. & Mary Terrell upon lot on 
Travis street are a two-story dwelling house of the 


CNG 06 oc: nccicceipscenassdintiemniiebiain: Gl ee $8,000 00 
One two-story stable and servants’ house of the value of. 2,000 00 
Cistern, fencing, & shrubbery ------..-..--.--..-..- 1,000 00 

COE Sie Cae WINS OE cp ccinn acs cemeewenmuena $11,000 00 


The improvements of J. H. Kampman upon lot at corner 
of Houston and Jetlerson streets consist of a store- 
house (formerly known as the Alamo Literary Hall) 


OE Se IE av cites we cnsiwncinsighesinninieiiis $16,000 00 
Sidewalk and fencing of the same, valued__-.-.-----. 8,000 00 
COE Glew CORRE IID GE crctineiene ces ntiaettnienvininniatiai $16,800 00 


. - 
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The improvements of Herman D. and Elizabeth Kamp- 
man upon lot corner of Avenue C and Travis streets 


are a two-story dwelling house of the value of....-- $9,800 00 
Stable and out buildings of the value of... -- 1,060 00 
89 Fencing of the value of ....-.- 2... 2-2-8 200 00 
Sidewalk and shade trees and shrubbery of the 
TEE OE ieeanemtnin nme cows consume 600 00 
Altogether of the value of ...---..--.. -------- $11,600 00 
é 
: The improvements of C. M. & Sarah S. Terrell upon lot 
on Avenue Care a two-story dwelling house of the value 
ln cconetiiehahaaiiiinintRNenne wnmmeaitiin we well $15,000 00 
Sidewalk & fencing of the value of... .........----- 300 00 
Shrubbery «& shade trees of the value of .......-..-- - 1,000 00 
Ce Fe Bae Ge ilk cnecncc ceetincencenenne $16,300 00 
The improvements of Ada and Jacob Waelder upon 
lot on Jefferson street are two-story dwelling house of 
i nn. ene tinnaiieiianiniiinies $13,000 00 
Gas and water pipes and fixtures of the value of-----. 
Two-story stable of the value of. .-..-------..--.---- 1,200 00 
And one-half story wash-house of the value of.__- ---- 1,200 00 
’ Wood-house and other outbuildings of the value of --- 2.000 00 
Sy Cistern and cistern-house of the value of....-.------. 1,000 00 
~ Wemetaw of the walhe 66... .cccccccucecccccoccus 300 00 
Fruit and shade trees and shrubbery of the value of... —- 1,500 00 
Altogether of the value of......---.----.----. $20,000 00 


And these defendants therefore pray further that, in case the lots 
claimed should be adjudged to the plaintiffs, they (these defendants) 
may have judgment for the value of their several improvements as 
above set forth, in accordance with the law in such case made and 
provided, as well as general relief under the law. 

WAELDER & OPSON anpb 
. HOUSTON BROS., 
1) Att’'ys for Mary A. Maverick, Geo. M. Maverick, William H. 
Maverick, Sam. Maverick, Albert Maverick, Wm. H. Maverick, 
Edward H. and Mary Terrell, in Their Own Right and as War- 
rantors of Other Defendants Above- Named. 
WAELDER & UPSON, 
Att’ys for J. H. Kampman, H. D. & Elizabeth Kampman, 
( M. & Sarah S. Terrell, Jacob & Ada Waelder. 


Endorsed: No. 53. Pilar Garcia de Sabariego et als. vs. Mary A. 
Maverick et als. First amended original answer. Filed Oct. 3, 1883. 
W. C. Robards, cl’k. 
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1 Original Answers of Mary C. Reed, J. P. Reed, afrs. C. Sweet, and 
A. Sweet. 


And afterwards, on the 8th day of October, A. D. 1885, the follow- 
ing answers were filed, endorsed, to wit: 

No. 53. Pilar Garcia de Sabariego et al. vs. Mary A. Maverick ef 
al. Original answers of Mary C. Reed, J. P. Reed, Mrs. C. Sweet, 
and A. Sweet. Filed Oct. Sth, 1885. W.C. Robards, clerk. 


sf Original Answer of Mary C. Reed, J. P. Ieed, Mrs. C. Sweet, and 
A. Sweet. Filed Oct. Sth, 1883. 


In Cireuit Court of the U.S. for the Western District of Texas, 
Sitting in San Antonio. 


Pinan GARCIA DE SABRIEGO ef al.) 
rs, . No. 533. 


Many A. Maverick efals. J 


Now comes Mary C. Reed and her husband, J. P. Reed, and Mrs. 
C. Sweet and Miss A. Sweet, and, in answer to plaintiffs’ petition 
herein filed, say that they are not guilty of the tresspasses in plain- 
tiffs’ petition contained ; they and those under whom they claim 
have had adverse possession in good faith of those portions of the 
premises in controversy severally and respectively claimed by them, 
being designated upon the map hereinbefore referred to and marked 
with their names respectively, for more than one year next before 
the commencement of this suit, and that they and those under 
whom they claim have made permanent and valuable improvements 
upon their respective lots or pieces of the Jand claimed by them 
during the time they have lad such possession ; that they and those 

under whom they claim, for good faith and for full value, 
93 purchased the lotsand pieces of land respectively claimed with- 

out notice, either actual or constructive, of the claim now set 
up by plaintiffs or of any adverse claim of any one. 

The improvements aforesaid made by them and those under whom 
they claim are of the deseription and value as follows, to wit: 

The improvements of Mary C. Reed and J. P. Reed are upon lot 
and east side of Avenue “CC,” as follows: 


One stone dwelling-house———-...-.- 2-2-2 2 eee. $5,500 OO 


Dtiouee OF Ge GI GE a «om oc ermine een eee eens i> OO 
Postmen 06 Ge WG cecccesiccuninnencncnmnn 125 00 
Shrubbery of the valte Of ...2.2202c0ce co nwwe concession 25 00 
Peewee Ce We Wy ono) ht ee i ee ee 50 O00 

OR i Re ini 838.775 OO 


_ . ee 
. ys ad 
gee 
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Je 


One stone dwelling-house on the west side of Avenue“C”_ $4,300 00 


AE ERNEST a emcee IRIE Mh Ns 
Cistern.__..-- iititinaacainaiiaaticte nities te es inedeuabialisiimaiia ne 
Is sitnicandirebaiaienigne cn open eieinten snes somenesevesininaiianiadeeliiia aan 
i EELS: SIA PNT ETT 
AR ey A RC ROIS OSE 


Of the total value of 


$4,725 00 


The improvement of Mrs. C. Sweet and Miss A. Sweet upon their 


lot and corner of Jefferson and Pecan St-. are as follows: 


04 Fencing of the value of 
Sidewalks and sh-ubbery of the value of__. ----- 


Of the total value of 


~~ ecae@ege ,.,-.--|<.-—'—".-\—=—-—- = — <— «<= «« 


$100 00 
300 00 


$400 00 


And these defendants, therefore, pray further that, in case the lots 
claimed by them should be adjudged to the plaintiffs, they, these 
defendants, may have judgment for the value of their improvements, 
as above set forth, in accordance with the law in such cases made 


and provided, as well as general relief under the law. 
WAELDER axp UPSON, 
HOUSTON BROs., 


Maverick et als. 


Endorsed: No. 


Attys for Mary C. and J. P. Reed and 
Mrs. C'. Sweet and Miss A. Sweet. 


ov. Pilar Garcia de Sabariego ed al. rs. M. A 


Filed Oct. Sth, 1883. W. C. Robards, el. 


Original. 


answer of Mary C. Reed, J. P. Reed, Mrs. C. Sweet, & A. Sweet. 


OV Original Answers of Defendants Steiner and Immecke. 


And afterwards, on the Ist'dayv of March, A. D. 1884, the follow- 
ing answers were filed, endorsed, to wit: 


No. 53. Sabariego & Wife vs. Mary A. Maverick ef al. Original 


answers of defendants Steiner and Immeke. 


W. C. Robards, clerk. 


11) Original Answer of Defendants Steiner and Immeicke. 


In Circuit Court of U.S. for Western District of Texas. 


M’c’h 1st, 1884. 


SABREAGO & WIFE ) 


vs. 
(;. W. Maverick et al. 


No. 33. 


Filed March 1, 1884. 


Filed 


In this cause comes defendants Fritz Steiner and Philip Immeicke, 
by attorney, and defend the force and injury complained of, and 
say that they are not guilty of the supposed wrongs and injuries 
and trespasses above laid to their charge in manner and form as the 
said plaintiffs complain of, and of this they put themselves upon 


the country. 


‘ 
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And for further plea in their behalf the said defendants say that 
the said plaintiffs ought not to have and maintain their said action 
thereon against them, because they say that they have had and 
held peace-ble, continuous, uninterrupted, and exclusive adverse 
possession under sovereignty of the soil of the jands and tenements 
claimed in said plaintiffs’ petition for more than three years next 
before the commencement of this suit, and this thev are ready to 
verify, and of this they pray judgment. 

And for further plea in their behalf they sav that they and those 
whose estate they have, claiming the same under deeds duly regis- 
tered, have had peace-ble, continuous, uninterrtpted, and adverse 

possession of the lands and tenements claimed in said plain- 
97 tiffs’ petition, cultivating, using, and enjoying and paving 

all taxes thereon fer a period of more than five years next 
before the commencement of this suit, and this they are ready to 
verify, and of this they pray judgment. 

And for further plea in their behalf they say that they, claiming 
to have good and perfect right and title thereto, have had and held 
peace-ble, continuous, exclusive, and adverse possession of the lands 
and tenements claimed in said plaintiff's petit/tion, cultivating, use- 
ing, and enjoying the same for a period of more than ten years next 
before the commencment of this suit, and this they are ready to 
verify, whereupon they pray judgement. 

And for further plea in their behalf defendants say that they, 
claiming to be the true and lawful owners thereof, have had and 
held peace-ble, continuous, exclusive, and adverse possession of the 
lands and tenements and premises claimed in said plaintiffs’ peti- 
tion for more than ten years next before the commencement of this 
suit, and that the said plaintiffs for the said term of ten years have 
not made entry thereon; wheretore, by reason of said plaintiffs’ non- 

entry on said lands and premises as aforesaid, they are barred 


98 forever of their rights of recovery against these defendants, 
and this they are ready to verify, and of this they pray for 
judgement. 


And for further plea in their behalf defendants say that should it 
be decided by the court that said plaintiffs have better right and title 
to the said premises, that then they suggest to the court that thev 
have had adverse possession of their respective premises in good 
faith for more than one year next before the commencement of this 
suit, and that they have made permanent and valuable improve- 
ments on said premises to the value of six thousand dollars (86,000.00), 
said improvements having been made by the said defendants during 
the time said defendants have bad such possession of the said lands 
und premises, and this they are ready to verify; wherefore they 
pray judgement for the value of said improvements as aforesaid. 

And for further plea in their behalf defendants say that, on the 
oth day of August, A. D. 1872, defendants purchase- and paid for lot 
No. 3, block No. 23, being part of the premises claimed in plaintiffs’ 
petition; that they purchased said lot of Mrs. Mary A. Maverick and 
M. A. Maverick, executrix, for the sum of (8600.00) six hun- 


? 


p= 
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99 dred dollars, under deed duly recorded in book H No. 1, 
page 79, records of Bexar county ; that the said Mary A. 
Maverick, for herself and as executrix in said deed to said defend- 
ants, bind themselves, their heirs, executors, and administrators, to 
warrant and forever defend the title to said premises as above de- 
scribed unto the said defendants against every person whomsoever 
lawfully claiming or to claim the same or any part thereof. 

That by reason thereof the said Mary A. Maverick, for herself 
and as executrix, became liable and bound to defend this suit, and 
in case plaintiffs prevail to refund to these defendants their pur- 
chase-money so paid as aforesaid, to the amount of six hundred 
dollars ($600.00), together with legal — thereon from the date of 
said deeds, as above specified, and costs of suit, and defendants pray 
that Mrs. M. A. Maverick, for herself and as executrix, be cited as 
warrantor to defend this suit and to make good their warranty. 

And for further plea in their behalf these defendants and those 

under wh they claim say that they have paid all legal 
100 State, county, and municipal taxes and other legal assess- 

ments and burdens due and legally levied on said premises, 
to wit, the sum of one thousand dollars ($1,000.00); that all of said 
payments aforesaid were compulsory and under the law, and were 
made by these defendants and those under whom they claim as 
owners in good faith, and if it should be adjudged that plaintiffs 
have better title then these defendants claim and ask for judgment 
against plaintiffs for said sums of anoney so paid by them for taxes, 
assessments, and other burdens so lev ied, and that the v bea charge 
upon said land. Defendants pray that plaintiffs take nothing by 
their suit, and if that be not done they pray judgment in their favor 
and against plaintiffs for the amounts as above specified for taxes, 
assessments, and other burdens, the same to be a charge upon the 
land in controversy. They also pray judgment against plaintiffs 
for the value of their j:iprovements, and they also pray Judgment 
ever against their warrintors, as above specified, and such other 
rehef, general and =). cial, as may be just and proper. 

. L. WORZBACH, 
Att'y for Def’ts Steiner and Immeicke. 


1] Endorsed: so 0 Sabreago & Wife vs. G. W. Maverick 
etal. Original « -wer of defendants Steiner an! Immeicke. 


Filed Mar. 1.1884. \\ «*. Robards, clerk. 


102 First Amencca Original Answer of the Defendants, The City of 
San Antonio. 


And afterwards, on the 4th day of March, A. D. 1554, the follow- 


ing first amended original answer was filed, endorsed, to wit: 

No. 53. Pilar Garcia de Sabariego et al. vs. Mary A. Maverick ef 
al. Filed March 4th, 1884. W.C. Robards, clerk. First amended 
original answer of the defendant, The City of San Antonio. 
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103. First Amended Original Answer of the Defendant, The City of 
San Antonio. Filed March Ath, 1854. 


In Circuit Court of the U.S. for the Western Dist. of Texas, at San 


Antonio. 
Pinan GARCIA DE SABARIEGO et al. ) 
KX, » No. ed. 
Many A. MAverticK ef als. ) 


And now comes the defendant, The City of San Antonio, and, 
with leave of court first had, amends the origijal answer of said 


city filed in the above-styled cause on the 14th day of October, A. D. 


ISS], and in lieu thereof substitute- this the first amended original 
answer of said city, and says that this defendant denys all and sin- 
gular the allegations in plaintiffs’ petition contained, and further 
say- that this defendant is not guilty of the wrongs and_ tresspasses 
complained of in plaintiffs’ petition: that this defendant claims title 
to the following lot and parcels of land in’ the corporate limits of 
the City of San Antonio, county of Bexar, and State of Texas, to wit: 
Lot No.3 in block No. 19, having a front of 22 varas on Avenue 
“CC,” marked on the map or plat filed with plaintiffs’ petition as the 
property of © Fire Co. Ne. 2;" also those portions of the following- 

named public streets and a public square included in’ the 
104 claim of plaintiffs, as shown by the said map of plaintiffs 

filed with the said petition, to wit, Houston street, Jefferson 

t., Avenue “©.” Travis St., Peean St., an alley marked on said map 
but not named, Avenue “1D,” and Travis square. 

That said map [is] herein referred to for a more particular de- 
scription of said property, but not as an acknowledgment of any 
right of the plaintiffs to any part of the land sued for. 

That the defendant further says that the said plaintiffs never had 
any claim to said property nor to any part thereof: that this pre- 
tended claim does not embrace said premises nor any part of them. 

And this defendant further says that if plaintiffs ever had any 
claim to said premises or any part thereof, which is not admitted, 
but demed, that then plaintiffs’ claim is ao stale demand: that 
through their laches and gross neglect, they failing to make any 
reclamation, or to even make known their claim, if any they have, 
which is denied, for more than fifty years, they have lost all right 

to any relief whatever; that for more than sixty vears ne ither 
105 plaintiffs nor those under whom they claim have exercised 

any dominion or right of ownership whatever over the prop- 
erty aforesaid ; that plaintiffs have paid no taxes, no assessments, 
nor any other charges upon said premises, but on the contrary al- 
lowed others to possess, to claim, to improve the same, and to treat 
it as their property without any — or reclamation that these plain- 
titls estop yped themselves from now claiming the same or part thereof, 
plaintiffs in truth and in fact long before the filing of this suit hav- 
Ing abandoned any and all claim to said property. 

And this defendant further savs that those under whom this de- 
fendant claims have been in actual, peace-ble, and adverse and con- 
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tinuous possession of said prémises for more than sixty years next 
previous to filing of plaintiffs’ petition. 

Further answering, this defendant says that the said City of San 
Antonio and those under whom said city claim- have had and held 
peaceable [and] adverse possession of the said lot and parcels of land 

under title under the sovereignty of the soil for more than 
16 three vears prior to the institution of this suit, and that they 

have had and held such peaceable and adverse possession 
under color of title for mere than three years before the institution 
of this suit; wherefore the said city pleads the statute [of] limitations 
of three years. 

Further answering, said defendant says that said city and those 
under whom said city claims have had and held peaceable and 
adverse possession of said property, marked on said mapas the prop- 
ertv of Fire Co. No. 2, cultivating, useing, and enjoying the same, 
and paying taxes thereon, and claiming under under deeds duly 
registered, for more than five years prior to the institution — suit; 
wherefore the said city pleads the statute of limitations of five years 
as to said property. 

Further answering, this defendant says that the said city and 
those under whom the said city claims have had and held peaceable 
possession of the property aforesaid, cultivating, useing, and enjoy- 
ing the same, for more than ten years prior to institution of this 
suit. 

Further answering, this defendant says that the plaintiff, 
107) ~~) Pilar Garcia de Sabariego, and her husband, Manuel Saba- 
riego, are aliens to the State of Texas; that they are not now, 
as stated in their petition, citizens or residents of the State of Texas ; 
that they never were such citizens or residents, and if they ever 
lived in the territory comprising the State of Texas they voluntarily 
abandoned the same before said territory became either the Republic 
or State of Texas; that they never did and never intended to return 
to the same, but voluntarily remained away, and are and became 
aliens of their own free will and choice; wherefore they cannot 
maintain this suit in the courts of Texas or any of the courts of the 
United States. 

Further answering, this defendant says that the public square 
marked on said map, hereinbefore referred to, and the said public 
streets were dedicated to this defendant for the use of the general 
public more than forty years next before the filing of plaintiff's said 
petition ; that during the whole of said last-named period, and for 
many vears prior thereto, the said public streets have been con- 
tinually and without wninterruption used by the general public as 

public highways; that such streets are delineated on the 
108° maps of the municipality of San Antonio, and have always 

been recognised as public streets; that at no time has this 
defendant or the general public failed to use such public streets. 

Further answering, this defendant says that the said city and those 
under whom the said city claims have had adverse possession in 
good faith of those portions of the property in controversy claimed 
by said city for more than one year next before the commencement 
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of this suit, and that said city and those under whom said city c-aims 
have made valuable and permanent improvements upon the respect- 
ive pieces of land claimed by said city during the continuance cf 
such possession; that said city and those under whom said city 
claims have in good faith and for full value purchased said prop- 
erty, except such as was acquired by dedication without value, either 
actual or conservative, of the claim now set up by plaintiffs or of 
any adverse claim on the part of any one. 
The improvements aforesaid made by the said city and those 
under whom said city claims are of the description and 


109 ralue as follows, to wit: 
One two-story engine-house of the value of_.--.---------- 7,000 
One stable. 2-_- sicienaiiestinasgenbeibartnstishinmaiieaisei nasal eioeiieiaiaiaeis 2,900 
One additional house for fire apparatus...--~ ------------ 900 
For grading and m-c-damizing Avenue “C”_._.-...------ — 3,000 
Per sraqcsme Jofeorson street... . .... . .20<- cccccecenesenuss 200 
For fence around Travis Square. ---.--.----..-------.-- 400 
for one lumber pavillion on Travis Square.....--------- 900 
lor shade trees and shrubbery, “ ay once nnendinaiiabin 200 
To the expense of hydrants & water mains. -----.---~---- 200 
IORI sists tecnica wn i-th iene dec at 


And this defendant further prays that.in case the property claimed 
by this defendant should be adjudged to the plaintiff, this defendant 
may have judgment for the value of the several improvements 
aforesaid as above set forth in accordance with the law in sueh 
cases made and provided, as well as general relief under the law. 

And this defendant further says that on the 6th day of May, A. 
I). 1878, for and in consideration of the sum of four thousand two 
hundred and fifty-seven and ;°¥, dollars to the Alamo Fire Asso- 
ciation in hand paid by this defendant, the said Alamo Fire 
Association, by and through IH. Karber, Wm. Hoefling, F. C. 

Haneisen, and Chas. Degan, trustees thereof, conveyed the first 
110) above-described property, to wit, lot Ne. 3 in block No. 19, 

unto this defendant; that !n consideration of the premises 
and to evidence said sale the said trustees, acting in the behalf of 
sald Alamo [ire Association, made, signed, and delivered unto this 
defendant their deed in writing; that among the other clauses and 
covenants sald deed contains in substances the following warranty, 
to wit: “And we, as trustees as aforesaid, do hereby bind ourselves 
and our successors in office to warrant and forever defend, all and 
singular, the above-described property unto the said City of San An- 
tonio forever against every person whomsoever lawfully claiming or 
to claim the same or any part thereof ;” that thereby and by reason 
thereof said Alamo Fire Association became liable and bound to 
defend this suit, and in case plaintiff prevail to refund to this de- 
fendant the purehase-money so paid, to wit, four thousand two hun- 
dred and fifty-seven and {%', dullars, together with interest thereon 
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from said 6th day of May, A. D. 1878, at the rate of eight per cent. 
per annum, and all costs of suit. 

111 And this defendant prays that said Alamo Fire Association 
be cited through Wm. Hoefling, Conrad Zuschlage, F. C. Han- 

nisen, and Chas. Degan, Sen., as warrantors to defend this cause. 

This defendant further prays that the court adjudge that plaintiffs 
take nothing by their suit; and if that be not done, then that de- 
fendant have judgement for the said improvement against plaintiff, 
the same to be a charge upon the land in controversy. 

Defendant also prays judgement against the Alamo Fire Associa- 
tion, and also for such other, further, general, and special relief in 
the premises as may be deemed just and proper. 

S. G. NEWTON, 
Att'y for Defendant, The City of San Antonio. 


Endorsed: No. 53. Pilar Garcia de Sabariego et al. vs. Mary A. 
Maverick et als. Filed March 4th, 1884. W.C. Robards,cl’k. First 
amended original answer of the defendant, The City of San Antonio. 


112. Original Answer of the Defendants, B. B. Higgins and Wife. 


And afterwards, on the 4th day of March, A. D. 1884, the follow- 
ing answers were filed, endorsed, to wit: 

No. 53. Pilar Garcia de Sabariego et al. vs. Mary A. Maverick et 
al. Filed March 4th, 1884. W.C. Robards, clerk. Original an- 
swers of defendants, B. B. Higgins and wife. 


113 Original Answer of the Defendants, B. B. Higgins and Wife. 
Filed March 4, 1884. 


In the Circuit Court of the United States for the Western District of 
Texas, Sitting at San Antonio. 


Us. 


PiraAR GARCIA DE SABARIEGO et al. 
No. 53 
Mary A. MAVERICK et als. 


Now come Eliza M. Pendleton Higgins, joined by her husband B. 
B. Higgins, and by leave of the court make themselves parties to 
this suit, and the said Eliza M. says that she is the owner in fee-sim- 
ple of the fullowing-described property, to wit: All that certain tract 
of land, with all the improvements thereon, situate, lying, and being 
in the city of San Antonio, county of Bexar, and State of Texas, in 
that portion of the same known as “Alamo City,” on the east side of 
the San Antonio river and being a portion of the land known as 
the “Sweet Homestead tract,” and bounded on the east by an alley 
623 varas, on the south by Pecan St., 52} varas, on the west by a 
division fence, 601 varas, and on the north 62} varas, by’Martin St., 
be the said distances more or less, being the same property conveyed 
to Eliza M. Pendleton, now Higgins, by Hester Pendleton by deed 
dated Feb’y 21st, 1878, and those defendants defend as to so much 
of the above-described property as is claimed by the plaintiffs 
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114 in this suit. And these defendants further say that none of 

the above-described premises is included in the “suerte” 
of land sued for by plaintiffs, although the map attached to plain- 
tiffs’ petition showing the boundaries and limits of the suerte sued 
for includes a portion of the above-described lots of land claimed by 
these defendants. ; 

And for further answer these defendants adopt as their own the 
Ist amended original answer of Mary A. Maverick and others filed 
in this cause on Oct. 3, 1885, as to the plea of not guilty, the statutes 
of the three, five, and ten vears’ limitations, State demand, alienage, 
possessor for 60 vears, estoppel—the portions of said answer adopted 
by these defendants being contained on pages 4 to 8 inclusive of 
said amended answer of the Mavericks and others. 

And, further answering, these defendants say that they and those 
unde: whom they claim have had adverse possession in good faith 
of the above-deseribed tract of land for more than one year next be- 
fore the commencement of this suit, and that thev and those under 

whom they claim have made permanent and valuable im- 
115° provements upon said tract’ of land during the time they 

have had such possession ; that they and those under whom 
they claim in good faith and for full value purchased the above- 
described property without notice, either actual or constructive, of 
the claim: now set up by plaintiffs or ef any adverse claim on the 
part of any one, 

The improvements made in the above-described property are as 
follows: 


One stone dwelling-house, valttes}at.------.--~---- _.. §&5,000 00 
Kitchen and outhouses _ renee oe insiilaiaacaea 1,000 00 
Ornamental & shade trees ” tmvtwwen——e/i 300 OO 
“ence oT ence iio 200 OO 
Sidewalks ~~. -..-. Sa ee nom sintaiaeiieidiiasiaiasiataaaniat B00 O0 


$4,800 00 


The defendants pray that in case the above-described tract of land 
be adjudged to the plaintiffs that then these defendants may have 


judgment for the value of the above improvements in accordance 


with the law in such cases made and provided as well as for general 
relief under the law. 
Po it. WARD, 
Atty for Def'ts, BM. P. Tlhiggins and B. B. Miggins. 


Endorsed: No. 55. Pilar Garcia de Sabariego et al. rs. Mary A. 
Maverick et als. Filed Mareh 4th, 1884. W. C. Robards, clerk. 
Original answer of defendants B. R. Higgins & wite. 


116 Original Answer of E. Dillon. 


And afterwards, on the Sth day of March, A. D. 1884. the follow- 
ing answer was filed, endorsed, to wit: 
No, 55. Pilar Gareia de Sabariego ef al. rs. M. A. Maverick ¢t al. 
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4 
‘ Original answer of defendant E. Dillon. Filed March Sth, 1884. 
W. C. Kobards, clerk. 
l 117 Original Answer of E. Dillon. Filed Sth March, 1884. 
In Circuit Court of the U. 8S. for the Western District of Texas, 
Sitting at San Antonio. 
Pin AR GARCIA DE SABARIEGO ef al. 
vs. > No. 53. 
4 Mary A. Maverick et al. 


Now comes the defendant, Edward Dillon, by attorney, and and 
defending his title to a certain tract or parcel of land situated in 

, the city of San Antonio, county of Bexar, and State of Texas, and 
being one lot in block 24 and beginning at a point on Travis:street 
15) varas FE. of Avanue “C;” thence along Travis St. about 26 varas 
tu Avanue “D:” thence along Avanue “DD” 28} varas; thence 42} 
vrs. northwest to the allev: thence along the allev 53 varas, more 
or less, to the place of beginning, makes this his original answer— 

Ist. This defendant adopts as his own the plea of not guilty, and 
the pleas of the statute of limitations of three, five, and ten years, 
and the pleas of prescription, sixtv vears’ possession, State demand, 
estoppel, and alienage herein made for this defendant by his war- 
rantor, M. A. Maverick, in her first amended original answer herein 

a filed on October 3d, 1883, to which reference is hereby made and 

) the said pleas therein contained hereby made a part of this answer. 

Wherefore defendants prays for judgment, all costs, and for general 

relief. 

11s 2d. And further, answering in this behalf, this defendant 

says that he and those under whom he claims have had ad- 
verse possession in good faith of the tract or parcel of land herein- 
before described for more than one vear next before the commence- 
| ment of this suit, and that he and those under whom he claims 

. have made permanent and valuable improvements upon the said 

tract or parcel of land during the time they have had such posses- 

sion; that he and those under whom he claims purchased the said 
tract or parcel of land for full value and in good faith without notice, 

-. either actual or constructive, of the claim now set up by plain- 
tiffs or of any adverse claim on the part of any one. 

The improvements made as aforesaid by this defendant and those 
under whom he claims upon the said tract or parcell of land, are of 
the description and value as follows : 

One (1) one-story dwelling-house of the value of $4,000.00; one 
blacksmith house of the value of $1,000.00; fencing and outhouses 
value, $250.00; one well, $200; shade trees, $200.00, altogether of 
the value of $5,650.00. And this defendant therefore prays that in 
case the lot claimed by him should be adjudged to the plaintiffs 

. this defendant may ave judgment for the value of five thou- 

' 11% sand six hundred and fifty dollars, the value of of his said 


oa 
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improvements, as above set forth, in accordance with the law in such 
cases made and provided, as well as for general relief. 
EDWARD DILLON, 
By his Attorneys, Ogden, Ogden & Johnson. 


Endorsed: No. 53. Pilar Garcia de Sabariego et al. vs. M. A- 
Maverick et al. Original answer of def’t FE. Dillon. Filed March 
», 1884. W.C. Robards, cl’k. 


120, Original Answer of the Trinity Methodist Episcopal Church. 


And afterwards, on the 5th day of Mareh, A. D. 1884. the follow- 
ing answer was filed, endorsed, to wit: 

No. 53. Pilar Garcia de Sabariego ef al. vs. M. A. Maverick e¢ al. 
Originel answer of trustees [of] T.M.E.Church. Filed Mareh 5th, 
1884. W.C. Robards, clerk. 


121 Original Answer of T. M. E. Church. Filed Sth March, 1884. 


In Cireuit Court of the U.S. for the Western Dictrict of Texas. 
Sitting at San Antonio, Texas. 


Pinan GARCIA DE SABRIEGO ef al. 
rs, » No. 20. 
Many A. Maverick ef als. 


Now comes the defendants, The Trustees of the M. FE. Chureh, by 
attorney, ahd defending their title to a certain tract or parcel of land 
situated in the city of San Antonio, county of Bexar and State of 
‘Texas, and being the lot at the N. E. corner of block 16,and bounded 
as sir tat Beginning at a point on the west side of Avanue “C” 90 

ras from the 8S. EF. cor. of said block No. 16; thence north 72} — west 
on a line perpendicular to Avneue “C” to the east side of an alley; 
thence north along said alley to Pecan street; thence east along 
Peean street about 63) varas to Avanue “C;” thence along Avanue 
“C” to the place of beginning, make this, their original answer: 

Ist. These defendants adopt as their own the plea of not guilty 
and the pleas of the statute of limitations of three, five, and ten 
vears, and the pleas of prescription. sixty years’ possession, State de- 
mand, estopped, and alienage herein m: ade for these defendants by 
their warrantors, KE. II. & Mary H. Terrell, in their first amended 

original answer herein filed on October 3d, 1883, to which 
122s referance is hereby made, and the said pleas therein contained 
— hereby made a part of this answer. 

Wherefore defendants pray for judgment, all costs, and for gen- 
eral relief. 

2d. And further answering in this behalf these defend’ts say that 
those under whom they claim have had adverse possession in good 
faith of the tract or parcel of land, hereinbefore described, for more 
than one year next before the commencement of this suit, and that 
those under whom they claim have made p or eee and valuable 
improvements upon the said tract or parcel of land during the time 


they have had such possession; that they and those under whom 
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they claim purchased the said lot or parcel of land for full value 
and in good faith without notice, either actual or constructive, of 
the claim now set up by plaintiff-, or of any adverse claim on the 
part of any one. 

The improvements made as aforesaid by these defendants and 
those under whom they claim, upon the said tract or parcel of land, 
are of the description and value as follows: One stone church 
building of the value of $12,000—twelve thousand dollars; and 

these defendants therefore pray that the lot claimed by them 

125 should be adjudged to the plaintiff-, these defendants may 

have judgment for the sum of twelve thousand dollars, the 

value of their said improvements as above set forth, in accordance 

with the law in such cases made and provided, as well as for general 
relief. | 
OGDEN & OGDEN & JOHNSON, 

Attorneys for Trustees of Trinity M. E. Church. 


Endorsed: No. 03. Pilar Garcia de Sabariego et als. vs. M. A. 
Maverick et als. Original answer of trustees of ‘T. M. E. Church. 
Filed March 5, 1884. W.C. Robards, cl’k. 


124 Plaintifis’ Supplemental Petition. 


And afterwards, on the 5th dav of March, A. D. 1884, the plain- 
tiffs filed the following supplemental petition : 


Endorsed: No. 53. Sabariego et al vs. Maverick ef al. Plaintitts’ 
first supplemental petition. Filed March Sth, 1884. W. C. Ro- 
bards, clerk, by N. H. Kernland, deputy. 


125 Pl jis’ 1st Sup 'l Petition. Filed oth March, 1854. 


In the Circuit Court of the United States for the Fifth Cireuit and 
Western District of Texas, at San Antonio. 


PILAR GARCIA DE SABARIEGO ef als. ) 
vs, “4 No. oped 
Many A. Maverick et als, j 


Trespass to trv title. 


Plaintiffs, by leave of court, files this their first supplemental pe- 
tition, in response to the last preceeding pleadings of each of the 
defendants : 

Ist. Plaintiffs except and generally demur to each of the several 
answers of defendants last filed herein and say the same are insuffi- 
cient In law. : 

2d. Plaintiffs specially excepts and demur to those portions of de- 
fendants’ answers which set up alienage of plaintiffs, and their non- 
residence in and abandonment of the Republic and State of Texas, 
and say the same is insufficient in law. 

3d. Plaintiffs further specially except and demur to those portions 
of tle answers of defendants which allege for the first time the 
alienage of plaintiffs, and their non-residence in and abandonment 
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of the Republic and State of Texas as ground of disability to the 
maintenance of this suit, and say that, by reason of the failure 
126 to set up said matter in abatement in the due order of plead- 
ing in their original answers wherein they pleaded to the 


merits of "the cause, it is now too late to make said defense in said, 


amended answers. 

4th. Plaintiffs specially except and demur to those portions of de- 
fendants’ answers which set up and claim the value of improve- 
ments in good faith, ete., upon the grounds (1) that to allow such 
claims is to deprive the plaintiffs of “their property without due pro- 
cess of law, and that the laws of Texas which authorize such claim 
wwe Ink ited by the Fourteenth Amendment of the Constitution of 
the United States; (2) that said laws are contrary to the constitution 
of Texas, in this: that to force plaintiffs to pay for improvements 
they never authorized as a condition precedent to obtaining posses- 
sion of property which rightfully belongs to them) is not according 
to the due course of the law of the land. 

oth. Platntits further specially except and demur to those por- 
tions of defendants’ answers which set up and claim the value of 


improvements in good faith upon the ground that the same presents 


an equitable defense and involves considerations which can only be 
availed of on the equity side of the eourt. 

Oth. Plaintitts farther specially except and demur to those 

127) —s portions of defendants’ answers which set up and claim the 

value of Improvements in good faith upon the ground that 


the improvements therein mentioned and the several items thereof 


are not such as by the laws of Texas if valid compensation can be 
allowed for in this action. 
7th. Plaintitfs specially excep and demur to those portions of de- 


fendants’ anwers which set up the laches, neglect, ete., on the part of 


plaintiffs in asserting their rights and the staleness of plaintiffs’ de- 
mand upon the ground that it is no legal defense to this action, and 
upon the ground that it is no legal defense to this action, and upon the 
further ground that the same, if it can be availed of at all, must be 
addressed io the equity side of the court. 

Sth. Plaintiffs specially except and demur to those portions of de- 
fendants’ answers which insist that plaintiffs are estopped and can- 
not now assert their right, because of their failure to exercise rights 
of ownership, pay taxes, etc., upon the ground that the matters 
alleged by defendants in this behalf constitute no legal defense to 
this action. 

Mh. Plaintiffs specialiv except and demur to those portions of the 

defendants’ answers which set up adverse possession as rais- 
128) ing a presumption of grant from from the sovereignty of the 

soil or other lawful/ owner upon the ground that the same is 
insuflicient in law. 

And, without waiving the benetit of the foregoing general and 
special demurrers and exceptions, but relving thereon, plaintifis 
eh ! 

Ist. That thev deny all and singular che allegations in defendants’ 
answers, and each of them eont ained. 
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2d. That in the year 1833 and from said year and up to the in- 
stitution of this suit by the plaintiffs Pilar Garcia de Sabariego has 
been a feme covert and married woman, and during the whole of 
said period labored and still labors under the disability of being a 
feme covert and married woman; that her father, Francisco Garcia, 
died intestate at Goliad, Texas, in the year 1834, and her mother, 
Gertrudes Barrera de Garcia, died intestate at Matamoras, Mexico, 
in the year 1845; that at the time of the death of her said father 
and mother and from said times and to the bringing of this suit she 
labored and still labors under the disability of being a feme covert 
and married woman. 
And plaintiffs plead the said disability as excepting and saving 
the said Pilar from the operation of all limitation laws and 
12!) from all presumptions of grant and any and all other pre- 
sumptions and sleen in defendants’ answers contained, which 
ure not good as against a feme covert and married woman. 
BERRY & ROSENHEIMER, 
MASON & PASCHAL, 
HANCOCK & SHELLEY, anxp 
A. J. PEELER, Att’ys for PUfis 


Endorsed: No. 55. Sabriego et al. vs. Maverick et al. Plaintiffs’ 
Ist sup. petition. Filed Mareh 5th, 1884. W. C. Robards, el’k, by 
N. H. Kernland, deputy. 


150 * Charge of the Court. 


And afterwards, upon the trial of said cause, to wit, March 15th, 
A. D. 1854, the following charge was given by the court: 


Endorsed: No. 53. Pilar Garcia de Sabariego ef al. vs. Mary A. 
Maverick et al. Charge of the court. Filed March 13,1884. W.C. 
Robards, clerk. 


151 Charge of the Court Filed 18 March, 1884. 


SA BARIEGO | 
TSX, a No. yy. 
Maverick. J 


GENTLEM[EN] OF THE JUkY: The plaintiff in this suit brings her 
action to recover the land described in the petition. 

The plaintiffs having now closed all their evidence upon the 
question of title in the pl'ff: and those under whom they claim, 
that evidence being documentary, and it being the opinion of this 
court that the evidence so introduced fails to show any title in these 
plaintiffs or those under whom they claim to hold, you will there- 
fore return a verdict for the defendants. 

Kk. B. TURNER, Judge. 


Endorsed: No. 53. Pilar Garcia de Sabariego et als. vs. Mary A. 
Maverick ef als. Charge of the court. Filed March 15, 1884. W.C. 
Robards, el’k. 
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132. Order of Dismissal as to Mrs E. A. M. Houston, C. Upson, as Ex- 
ecutor of the Estate of — Vance, Dec'd, and Doctor J. R. Smith. 


And afterwards, on Monday, March 10th, A. D. 1884, the follow- 
ing proceedings were had, as appears from the minutes of said court, 
to wit: 


155 Order of Dismissal as to Mrs. Ilouston, C. Upson, Ex'r, & Dr. 


J. R. Smith. x 
Pinan GARCLA DE SABARIEGO et al. ) 
Us, » NO. ov. 


Mary A. Maverick et al. J 


Monpbay, March 18, 1884. 

On the 10th day of March, 1884, came B. B. Higgins and his wife, 
— Higeins, as landlords of Mrs. RE: A. M. Houston, and make them- 
selves parties defendant in Mrs, E. A. M. Houston’s stead. 

It is further ordered that this cause be dismissed as to Columbus 
Upson, as executor of the estate of — Vance, deed, Dr. J. R. Smith, 
and Mrs. i. A.M. Houston. 

Wherefore it is adjudged by the court that the plaintiffs herein 
take nothing by this action as to Columbus Upson, executor, &e., Dr. 
JR. Smith, and Mrs. KE. A. M. Houston, and that they go hence and 
recover of said plaintiffs all their costs of suit in this behalf ex- 
pended, for which execution may issue. 


12 Judgement. 


And afterwards, on Tuesday, the 15th day of Mareh, A. D. 1884) 
the following entry appears upon the minutes of said court, to wit : 


155 Judgment. 


PILAR GARCLA DE SABARIEGO et als.) 
es, ;” No. ibe. 
Mary A. Maverick et als. 


Tuurspay, March 13, 1884. 

This cause coming on to be heard came both parties, by counsel, 
and announced themselves ready for trial, and thereupon came a 
jury of good and lawful men of the western district of Texas, to wit, 
CoS. Broadbent and eleven others, duly elected, empannelled, and 
sworn, Who, having heard the evidence, argument of counsel, and 
charge of the court, returned into open court the following verdict, 
to wit: 


We, the jury, find for the defendants, 
C. 8S. BROADBENT, Foreman. 


Wherefore it is ordered, adjudged, and decreed by the court that 
the plaintiffs herein take nothing of the defendants herein by this 
auction, and that the said defendants go hence and recover of said 
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plaintiffs all costs of suit in this behalf expended, for which execu- 
tion may issue. 

136 Plaintiffs’ 1st Bill of Exceptions. 
PILAR GARCIA DE SABARIEGO ef al. vs. Mary A. MAVERICK ef al. 


And afterwards, to wit, on the 13th day of March, A. D. 1884, the 
plaintiffs, Sabariego and wife, filed their first bill of exceptions, which 
is as follows: 


Endorsed: No. 53. Pilar Garcia de Sabariego et al. vs. Mary A. 
Maverick et al. Plaintiffs’ first bill of exceptions. Filed March 13, 
1884. W.C. Robards, clerk. 


Od PU ffs’ 1st Bill of Exceptions. Filed 13th March, 1884. 


In Circuit Court of the United States for the Western District of 
Texas, at San Antonio. March Term, A. D. 1884. 


PILAR GARCIA DE SABARIEGO et al. 
“s, f No. 53. 
Mary A. Maverick et al. J 


Be it remembered that upon the trial of the above numbered and 
entitled cause the following proceedings were had: 


The plaintiffs read in evidence the following (copy of translation 
copy of partition proceedings, marked “A 2.”) 

The plaintiffs next offered in evidence the following (copy of trans- 
lation of confiscations proceedings and deed from board of commis- 
sioners to Garcia, “ B 2,” “C 2,” and “ D 2.”) 

The last document-, relating to the confiscation, sale, and convey- 
ance of the property in controversy, were adtaitted in evidence, the 
court stating at the time that, in the opinion of the court, they did 
not show any decree or adjudication of confiscation sufficient to war- 
rant the sale, and that unless plaintiffs could show some further 

proceeding upon which to base the action of the officers in 
138 the premises the said proceedings constituted no legal con- 
fiscation and passed no title to the purchaser at said sale. 

Counsel for the plaintiffs then stated to the court that they were 
unable to offer in evidence any further or other confiscation decree 
or proceedings than those already offered and read in evidence. 

Counsel for plaintiffs then offered to read in evidence the deposi- 
tions of witnesses as follows: Interrogatories and answers of follow- 
ing witnesses for plaintiffs, to wit: Juan N. Seguin, José Flores, 
Rodrigues, Gomez, Pilar and Manuel Sabariego, Manuel Cabreso, 
Ygenio Solazar, Gudalupe Guerrero, Deonicio Flores, Juand Huron, 
Estevan Huron, Maria Jesus Valdez, Ursula Gostarri de Arsienega, 
and all other interrogatories and answers on file taken by plaintiffs, 
also the interrogatories and answers on file (of Marequita Sosoya 
taken by defendants). 

Counsel for plaintiffs also offered to prove that the facts stated in 
their original supplemental petition touching the ages, marriages, 


i“) to 


0) PILAR GARCIA DE SABARTEGO ET AL., &¢., VS. 


relationship, heirship, and disabilities of the persons therein men- 
tioned were true. 

Counsel for plaintifts further offered to prove that there were held 

under the same confiscation proceedings as those set out 
39 under which plaintiffs claim other other property and titles 

in San Antonio, Texas, and that neither the government ot 
Mexico or of the Republic or State of Texas or any person had 
sought to have the same annulled or set aside or question the valid- 
itv of such titles. ey . 

Co-nsel for plaintiffs also offered to prove that the premises in 
their petition mentioned were the premises partitioned to Manuel 
Sosoya, as sueste No, 24, and were the same premises mentioned in 
said confiscation proceedings and conveyed to Gareia, through whom 
they claim. 

Counsel for plaintiffs further offered to prove that defendants and 
each of them had actual notice of plaintiffs’ claim to the premises 
in controversy before acquireing any titte thereto. 

but the court, Upon the objection of defendants, refused to allow 
the depositions aforesaid or any part of them to be read, and. refused 
to permit plaintiffS to make any of the proofs aforesaid upon the 
ground that the said confiscation proceedings vere insufficient to 
pass tithe of any character, and that no title of any character was 
thereby passed to or vested in said Garcia, and that that this was 
fatal to plaintifls’ right of recovery, and that with all the said evi- 

dence read as well as that proposed to be offered showed no 
140) title in plaintiffs which would warrant a verdict and judg- 
ment in their favor, 

To the rulings of the court aforesaid the plaintiffs then and there in 
open court excepted and tenders this their bill of exceptions and asks 
how here i open court that the same be allowed and authenticated 
by the signature of the Judge trving said cause, which is accordingly 
done in open court this 15th day of March, A.D. 1884, and madea 


part of the record. 
ob. TURNER, Judge. 

endorsed: No. o3. Pilar Garcia de Sabariego et al. vs. Mary A. 
Maverick ¢f a/. Plaintiffs’ first bill of exceptions. Filed March 
Msth, ISsd. W.C. Robards, clerk. 
141 Translation copy of partition proceedings, marked “A 2,” 

referred to in plaintiff's tirst bill of exceptions, to wit: 

Mndorsed: “A 2." Translation of the grant in partition of the 


lands in San Antonio, Valero, to the inhabitants of the Presidio de 
los Adaes. Filed March 11th, 1884. W.C. Robards. clerk. 


Bricessxi eee 


Ca ed ne ae eee Fine, a 


( 
t 
{ 
( 
1 
] 
| 


MARY A. MAVERICK ET AL. 


142 “A 2." 


Partition of the Grant of Land in San Antonio to the Inhabitants of the 
Presidio de los Adares. Filed 11th March, 188-4. 


In Cireuit Court of the United States for the Western District of 
Texas, at San Antonio. March Term, A. D. 1884. 


PiInaR GARCIA DE SABARIEGO el al. vs. Mary A. MAvericK et als. 
Plaintiff's Ist bill of exceptions. 


je it remembered that upon the trial of the above entitled and 
numbered cause the following proceedings were had : 
The plaintiff read in evidence the following : 


Ist. | return to your lordship herewith the proceedings marked 
p. v No. 21, frs. 19, which you directed to me with your letter, No. 
304, of the 29th October last, in which some inhabitants of San-An- 
tonio de Bexar request that a partition of lands be made to them, 
because they were set-lers of the late “ presidio” of the Adares, in 
order that, agreeable to the opinion of the auditor of war, which | 
have approved by superior decree of the 17th instant, you may 
order compliance thereto. May God keep your lordship many years. 

Mexico, the 20th of November, 1792. 

Count DE REVILLA GEGEDO. 
Sexon RAMON DE CASTRO 
14s A copy. 
Coahuila, the 27 December, 172 
CASTRO (Paraph). 


‘Town or CoanutLa, the 27th of December, 1792. 
These proceedings are referred to the governor of the province of 
Texas, Don Manuel Munoz, who, on sight of the opinion given by 
the auditor of war, approved by his exeelleney the viceroy, Count 
de Revilla Gigedo, will order a punctual and due compliance 

thereto. 
CASTRO. 
Act of 2d Obediance. 


Seen by me, Don Manuel Munoz, lieutenant colonel of cavalry in 
theroval armiesof his majesty, civil and military governor of this, the 
province of the Texas, and new Philippines, acting ex officio, with as- 
sisting witnesses, in default of anv notary, there being none in the terms 
of Jaw,and [| did say that the order of the commanding general of 
the eastern provinces, Colonel Don Ramon de Castro, pursuant to 
the opinion of the auditor of war, and decrees in conformity thereto 
of his excelleney the viceroy, Count de Revilla Gigedon, of the seven- 
teenth of November, of the year last past, seventeen hundred and 
ninety-two, and the order of the same date, be complied with, ob- 
served, and executed, and to this effect let the superior resolutions 
be certified to the inhabitants of the abandoned “ presidio” of the 
Adares, instructing the attorney and other individuals to present 
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a writ of such as there are, in order to proceed to the parti- 
144 tion of lands, as is ordered by his excellency, appoint- 

ing for the purpose a competant person to survey the shares 
assigned to every one of said inhabitants, the day when I shall 
transact this business to be appointed by them, in order. that they 
may prepare and improve their lands, so as to sow them 1n_ proper 
time, for which they shall be called to assemble. By this decree I, 
the said governor, have thus determined and ordered in this, the 
town of San Fernando, and “ presidio” of San Antonio de Bexar, on 
the eleventh day of January, of the current year seventeen hundred 
and ninety-three, and I did sign hereto, with my assisting witnesses 


as aforesaid, which I certify. 
MAN’L MUNOZ. 


Assisting, VICENTE pe ra CURSTA. 
” JUAN JOSE CALDERON., 


: Notification to the Inhabitants of the Ada-es. 


In the town of San Fernando and “ presidio” .f San Antonio de 
Bexar, on the fourteenth day of the month of January, of the cur- 
rent year seventeen hundred and ninety-three, I, Don Manuel Munoz, 
lieutenant colonel of cavalry in the royal army of his majesty, civil 
and military governor of this the province of the Texas, acting as 
ex officio, with assisting witnesses, in default of any notary, pursuant 
to the decree issued on the eleventh instant, and in presence of Don 

José Servantes, attorney of the former inhabitants of the 
145 abandoned “tresidio” of the Adaes, with twenty of them, 

[ did acquaint them with the orders issued by the command- 
ing general, Colonel Don Ramon de Castro, titled count of Sierra- 
gorda, the decree of the auditor of war, the decree in conformity 
thereto of his excellency the viceroy, Count de Revella Gegedo, 
and having understood the same, that although the other inhabit- 
ant of the Adaes are absent from this capital and are expected to re- 
turn by the twenty-fifth of next month, in this case they will present 
the list of all of them; and for the partition of the lands assigne:l 
to them trom those that have belonged to the Indians of the mission 
of San Antonio Valero, they request that Don Pedro Guisar be ap- 
pointed, whose fees they will pay jointly and pro rata, to survey and 
to deliver to every one the quantity of land for sowing six “almu- 
des ” of seeds assigned to every one of said inhabitants, without-in- 
terference with the lands that are to be enjoved by the Indians and 
the persons attached to said mission; and in order that the said 
partition of lands be not delayed they will proceed to an agreement 
with said Don Pedro Huisar, whose appearance they will procure, 
and they will notify to the governor, now present, the day when 
they shall be ready and in disposition to receive. This was their 
answer. And the said attorney and those who knew how 
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146 to write signed hereto with me, the said governor, and my 
assisting witnesses, all of which I do certify. 
MUNOS. 
PABLO FLORES. 
BERNARDO ZERVANTES. 
FRANC FARGOSA. 
JOSE CALTETARIOZEPEDA. 
FELIS GUERRERO. 
MATIAS DELERIO. 
ANTO. ESTEBER. 


Assisting, VICIENTE pe ta CUESTA, 
“ JUAN JOSE CALDERON. 


Decree to Refer the Proceedings with Request and Recommendation to the 
Father President of the Missions. 


In the aforesaid town, on the fifteenth day of the month of Janu- 
ary, in the current year seventeen hundred and ninety-three, I, the 
above-named governor and commissioner, acting with the assisting 
Witnesses In carrying on these proceedings, in default of any notary, 
did say that whereas the former inhabitants of the abandoned 
“ presideo ” of the Adeas have been notified, as appears in the pro- 
ceedings carried on yesterday, the fourteenth of said January, and 
whereas it is proper that the father president, Brother José Fran- 
cisco Lopez, be acquainted with the resolutions of the superior au- 
thority concerning the request of said inhabitants to be supplied 
with lands and water, and those of the mission of San Antonio Va- 
lero being assigned to them in conformity to the report of Count of 
Sierragorda, the opinion of the auditor of war and the decree 
in conformity thereto of his excellency the viceroy, Count of 
Revella Gegedo, and in order that compliance to the same 

be not deferred to the prejudice of said inhabitants 
147 ~—sin working, clearing, and fencing their lands for sewing. I 

have resolved that the proceedings be referred to the said 
father, president of the mission, in order that, upon being acquainted 
with said orders, he be pleased to appoint for himself and in the 
name of the Indians of the mission of San Antonia de Valero a 
person to point out and designate all the arable lands susceptible of 
irrigation, although not open for it, so that by setting aside those 
that are destined for the Indians it be proceeded to the partition of 
those referred to in said orders between the aforesaid inhabitants of 
the Adaes and those who have for many years been assembled in 
said mission, and to the effect I ask and recommend, in the name of 
his majesty, and on my own part do request him to be pleased to 
state hereinafter his pleasure, in order, upon taking it into consid- 
eration, to take proper action. 

By this decree I, the above-named governor and commissioner, [ 
have thus disposed and did sign hereto, with my assisting witnesses, 
with whom I act as aforesaid. . 

MAN’L MUNOS. 


Assisting, VICIENTE DE LA CUESTA. 
“ ALEXO DE LA GARZA. 
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The foregoing decree being seen by me, Brother Josef Fran’co 
Lopez, president of the mission of this province of the Texas, 
148 I say that there is nothing to prevent the partition and ad- 
judication of the lands to be given to the above-mentioned 
inhabitants of the Adaes and persons attached to this mission of 
San Antonio Valero. For the purpose the overseer of this mission 
will designate the arable lands that are susceptible of irrigation, in 
order that your lordship may act as may be convenient. 
Mission of San Antonio de Valero, the sixteenth of January, 
seventeen hundred and ninety-three. 


RR. VE FRACCO LOPEZ. 


In the town of San Fernando and Presidio of San Antonio de 
Bexar, on the seventeenth dav of the month of January, in the 
current year seventeen hundred and ninety-three, 1, Don Manuel 
Munoz, lieutenant colonel of cavalry in the royal armies of his 
majesty, governor of this provinee of the Texas, and commissioned 
by the commanding general of the eastern provinces, Colonel Don 
Ramon de Castro, acting er ojicio, with assisting witnesses, In defauit 
of any notary, there being none in the terms of the law, having seen 
the answer returned by the reverend father president of the mission, 
Brother Jose Franco Lopez, and, in order to carry into effeet the 
provision of the decree issued on the eleventh day of the current 
month of January, did say that, although the Indians of the 
mission of San Antonio Valero have received, in) presence of 

their ministering father, notification of the superior de- 
149) cisions of the auditor of war, his excelleney the vieeroy 

and the commanding general, they should be called to appear 
in this governor’s office, and, being present with their said minister- 
Ing father, asked, by request and recommendation, to attend the 
governors Esmerejildo de la Puente, and the Indians, Juan de Dios 
Cortes, Urbano Yowxosa, Ansilmo Cuevas, ane Mater Giodines, and 
being present, they said that they were delegated by the other 
Indians of their village to inform the governor, now present, that 
thev have delegated, as they did delegate, their actul governor, 
Ksmerejildo Puente, to sign and to attend in the name of all the 
sons Of the village to the hearing and signing of the notifications 
and other proceedings conclusive of a compliance with the orders 
notified to them before their ministering father. Whereupon I, the 
sald governor, did order that the order of Count of Sierragorda, 


which appears in these proceedings, the opinion of the auditor of 


war, the decree in comtormity thereto of his exccllency, the viceroy, 
Count de Revilla Gigedo, and the commanding general, with the 
decree issued by me, be read to them in plain and intelligible words, 
and upon being well informed that the lands of the mission are 
about to be divided among the former inhabitants of the 
abandoned “ Presidio” of the Adaes, the persons attached to or 

serving In said mission, and to every one of the Indians 
1o0 = who have been in it at the rate of four “ almudes” of seeds, 

separating a convenient portion to be cultivated and sown 
with suitable seeds to pay what the missions may give them when 
the occasion shall arise to order its secularization, and wishing that 
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said Indians should enjoy the benefit and advantage of the culti- 

vated lands according to the knowledge they may have of them, 
they were offered to select in which of the two “labors” they desire 
the lands assigned to them by the superior authority to be par-tioned 
to them, and the said governor, as well as those who are present, satd 
that they asked them to be partitioned i in the “labor” called the 
“lower labor.” where the sufficient portion to be sown over to pay 
from its product such debts as the missions may have at the time of 
its secularization, should also be, after which it should be cultivated 
in common for their own benefit and that of those from the Ades. 
This was their answer, and said Ermenejildo and their ministering 
father, Brother José Francisco Lopez, did sign hereto, and I, the 
said governor, did sign with the assisting witnesses with whom I 
act as aforesaid, which I certify. 


Munos: rR. JH. FRAN. LOPEZ. 


lor myself, and as attorney of the other Indians of the Mission of | 
San Antonio Batero, I did sign. 
HERMONTJILDO PUENTE. 
Assisting, VICIENTE DE LA CUESTA. 
Assisting, ANDRES BENTO. CAURBIERE. 


151 List of the Inhabitants who Came from the Adues. 


Bernardo Zervantes. 
Seprian Losolla. 

Miguel Losoya. 

Manuel Losova. 

Matias Del Rio. 

Joseph Maria Rodrigues. 
Gaspar Ydalgo. 

Juan de la Zerdie. 
Fernando de la Zerva. 
Juan Martinez. 

Manuel Martinez. 
Lorenzo Ramos. 

Joseph Louis Hernandez 
Antonio Brito. 

Louis de la Gruz. 

Diego Herera. 

Teodoro de la Zerva. 
l'rancisco de la Serda. 
Manuel de Alcaden. 
Louis Rimerez. 

Joseph Munsola. 
l'rancisco Guerrero. : 
l“elis Guerero. 

Rafel San Miguel. 

Louis de Castro. 

(iubiel Zepeda. 

Manuel Franco. 

Joseph de Alada. 
Mariano Salenas. 
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Joseph Zepeda. 
Joseph Martin Benites. 
152 Joseph Remerez. 
Manuel de la Gruz. 
Juan Joseph Cardena. 
Joseph Antonio Hiber. 
Manuel de los Santos. 
Pablo Flores. 
Juaquin Musquiez. 
Manuel Barela. 
Joseph Flores. 
Ambrosio Zepeda. : 
‘Town of San Fernando and Royal “ Presidio” of San Antonio de 


Bexar, January 17th, 1795. 
BERNARDO ZERVANTES. 
PABLO FLORES. 
ANTONIO CHEVIR. 
FRANCISCO FRAGAS. 
JOSE COLLETARA DE ZAPEDA. 
MATIAS DEL RIO 
FELIS GUERERO. 


San Antonio DE Bexar, 17th January, 1895. 


Let this be attached to the proceedings in order to proceed there- 
upon to the partition of the lands referred to in said proceedings, 
for which purpose they are notified to meet together in order that 
every one may receive the land to which he is entitled, and in order 
that no injury or ill-feeling should arise the partition shall be pro- 
ceeded to by drawing lots, and and consequently every one must be 
satisfied with his lot, either of improved land or timbered land, yet 

susceptible of irrigation and with’ ditches, all of which is 
153 understood by the attorney, Don Bernardo Zervantes, who 

signed hereto with me, the said governor, and assisting wit- 


hesses. 


’ 


MUNOS. 
BERNARDO ZERVANTES. 


Assisting, VICIENTE pre La CUESTA. 
Assisting, ANDRES BENTO. CAUVTIERE. 


=e” 


A roll, exhibiting the sons of this mission of San Antonio de 
Valero, established by the order of the governor of this province of 
the seventeenth of January, seventeen hundred and ninety-three, by 
me, the governor of said mission, jointly with our ministering father, 
Brother Josef Fran’co Lopez. ? 

HERMENEJILDO PUENTE, Gov’or. 
URBANO HENOJOSA, 
Alcalde and Fiscal. 


Juan de Dios Cortez. 
Manuel de Henojosa. 
Anselmo Cuebas. 

Joseph Miguel Manzano. 
Domingo Orsud. 


PRE ee ames fs 


MARY A. MAVERICK ET AL. 
Josef Joaquin Cuebas. 
Fran’co Parilla, 

Juan Josef Cuebas. 
Mateo Godines. 
Bernardino del Rio. 
Fran’co Robles. 

Josef Augustin Puente. 
Fr. J’f Fran’co Lopez. 


HERMENEJILDO PUENTE. 


In the town of San Fernando and presidio of San Antonio de 
Bexar, on the eighteenth day of the month of January, this 
154 current year seventeen hundred and ninety-three, before me, 
Don Manuel Munos, lieutenant colonel of cavalry in the royal 
armies of his majesty, governor, by appointment, of this province of 
‘Texas, and commissioned by the commanding general of the east- 
ern provinces, Colonel Don Ramon de Castro, to carry on their pro- 
ceedings, which I authenticate, with assisting witnesses, in default of 
any notary, appeared the attorney and inhabitants of the abandoned 
“ presidio” of the Adeas, the governor, Don Esmejeldo Puente, and 
other Indians of the mission of San Antonio de Valero, and they 
constituted the surveyor, Don Pedro Guizar, to partition to them the 
lands assigned to them by his excellency the viceroy, Count de Re- 
vella Gegego in, consequence of the sovereign royal order of the tenth 
of September of the past year, seventeen hundred and ninety-two, 
containing the royal regulation on “ presidios,” because he is com- 
petent and satisfactory to them. By virtue whereof, and to avoid 
any collusion or evil practice, I proceeded to receive his oath in 
presence of the above-named persons, those who knew how to write 
signing hereto ; and he took it by God our Lord and the sign of the 
cross, Which he make with his right hand, upon which he promised 
to God and the king to proceed to the partition of the lands assigned 
both to the inhabitants of the Adaes and to the Indians of the vil- 
lage of San Antonio, and the persons attached thereto, 
155 faithfully and lawfully, according to his knowledge and un- 
derstanding, to which effect lots shall be drawn, as they have 
asked, whereby the purity of the proceedings shall be evidenced, 
both on the improved lands and on the timbered ones which are 
irrigable; all of which is set in writing for authenticity whenever 
it may be proper; and they signed with me, the said governor, and 
assisting witnesses, which I certify. 
MANUEL MUNOS. 
PEDRO HUIZAR. 
BERNARDO ZERVENTES. 
ERMENEJILDO PUENTE.  . 
FRA’CO FRAJ’S. 
PABLO FLORES. 
JOSE CALLDANO ZOPEDA. 
ANTONIO CHIVER. 
MATIAS DEL RIO. 
FELIS GUERRERO. 
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Assisting, VICIENTE pena CUESTA. 
Assisting, ANDRES BENTO CAUVIERE. 


With regard to the secularization of the mission of San Antonio 
Valero, Lam informed that an order on the subject will soon be Is- 
sued ; meanwhile let the ministering father, Brother Jose Francisco 
Lopez, be told to instruct the Indians to fence and prepare their lands 
for sowing on those of the lower * labor,” as they asked and is ex- 
pressed in the proceedings contained on the reverse of the thirteenth 
leaf and the faceof the fourteenth,and that when the time shall come 
the partition will be made by the survevor applied for by them, Don 
Pedro Cuisa, and the other means referred to in said order will be 

supplied ; and for the present let the partition among the 
1560 inhabitants of the Adaes be perfected, and the drawing otf 

lots for said lands be attended to, as they did ask in the pro- 
ceedings contained in the sixteenth leaf and reverse up to the 
eighteenth, and for this purpose let the person performing the duty 
of alcalde, ‘of the first vete, Don Juan José de la Santa, and the 
procurador general, Don Joaquin Flores, proceed to attend tu the 
drawing, and to write hereinafter a list of the persons to whom the 
shares (suertes) of land have been partitioned, at the rate of six 
“almudes ” of seeds for each one, for which Don Pedro Guisar acts 
as surveyor, and upon having executed the same they will make 
hereinafter a written statement, affirmed by Guizar, certifying all 
the facts aforesaid. 

bv this decree I, the above-named governor and commissioner, 
acting with assisting witnesses, have thus determined in this town 
of San Fernando de Bexar, on the twenty-third day of February, 
In the current vear seventeen hundred and ninety-three. 

MANUEL MUNOS. 

Assisting, VICIE NTE pe ca CUESTA. 

Assisting, ANDRES BENNO. CAUVIERE. 


In the town of San Fernando and presidio of San Antonio de 
Bexar, on the twenty-fourth day of the month of February, seven- 
teen hundred and ninety-three, 1, Don José de la Santa, 

1o7 = senior regidor of the avuntamiento of this said town, and 
ordinary alcalde of the tirst vote, by virtue of my office and 

in the absence of the titulary, acting ex officio, with assisting witnesses, 
in default of any notary, and on the present ordinary paper, there 
being none of any stamps, in compliance with the foregoing decree 
of the governor of this provinee, did say that I will proceed, 
Jointly with the procurador general of this town and the surveyor 
appointed in these proceedings, to attend the partition and drawing 
of said lands which are to be delivered to the inhabitants of the 
late “ presidio” of the Adaes, at the rate of six “almudes” of seeds 


for each one, by said) survevor, Don Pedro Guisar, a statement of 


which shall be made, with expression that it has been executed in 
the written proceedings to be found at the conclusion, and conse- 
quently a list shall be established of all persons concerned. 

bv this decree I have thus determined, and did sign hereto with 
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my assisting witnesses, with whom I act as aforesaid, which I do 
| certify. , 


JUAN JOSEPH peta SANTA. 


Assisting, LOUIS M’N’'L FLORES. 
Assisting, JOSE ANTONIO ROMERO. 


| In the aforesaid town and “ presidio” on the twenty-fifth day of 
' the raonth of February, seventeen hundred and ninety-three, 
» 158 — I, the above-named judge, by virtue of the foregoing act of 
obediance, proceeded to the locality or site of the upper 

“labor” of the mission of San Antonio Valero, jointly with the 
procurador general of this town, Don Joachin Flores y Zendeja, and 

€ the person acting as surveyor, Don Pedro Huisa, and being within 


the premises, the drawing and partition were proceeded to by said 
: Hueisa of said lands, giving to every one of the former inhabitants 
‘ of the demolished “ presidio” of the Adeas one share (suerte) of land to 
sow sufliciently and amply one-half fanega of maize, in my and the 
procurador’s presence; and consequently I, the above-named Judge, 
by verbal order, which | received from the governor of this province, 
Lieutenant Colonel Don Manuel Munos, did put them, one by one, in 
possession of the share (suerte) of land pertaining to them, quietly and 
peaceably, in the name of his majesty (whom God pre-rve), perform- 
Ing and observing all the ceremonial formalities and requisites that 
are necessary and required by law, causing them at the same time 
to pull weeds, to throw stones, as they did, on the four cardinal 
¢ points, in evidence of being really in possession and having acquired 
dominion, ownership, and possession as the law requires, which is 
hereby given them, in order that they may hold and enjoy the same 
freely, unto them, their heirs and successors, with all the uses, cus- 
toms, and servitudes thereof, notifving them, as they are 
15%) ~~ hereby notified, to settle and and cultivate the same within 
the terms prescribed by law, and not to sell or alienate it 
without the necessary permission and expressed authorization of the 
governor of the province, and doing the same, in the same terms, 
and with the same notifications for the persons attached to the mis- 
sions and other residents of this province; and whereas the gover- 
nor has ordered that a list of the ones and the others be included in 
these proceedings, stating their names, and stating those who are 
and those who are not from the Adeas,1 do so in the following 
ahher: 


List of the Persons From the Adeas ( Adaesefios). 


No. 1 to Manuel Martinez. 

No. 2 to José Maria Rodrigues. . 
No. 3 to Manuel de los Santos. 

No. 4 to Joachin Musquez. 

No. 5 to Mariano Salinas. 

No. 6 to Juan Martinez. 

No. 7 to Manuel Franew. 

No. S to Bernardo Zervantes. 
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No. 9 to Francisco Carmona. 
No. 10 to Louis de Castro. 

No. 11 to Nepomunceno San Miguel. 
No. 12 to Manuel de Alculd. 

No. 13 to Felis Guerrero. 

No. 14 to Fran’co Anto. Guerrero. 
No. 15 to Louis Ramires. 

No. 16 to Domingo Carmona. 

No. 17 to Juan de la Zerda. 

No. 18 to Jose Ramires. 
160 No. 19 to Mateas Del Rio. , 
No. 20 to José Anto. Acosta. 

No. 21 to Franeo Zerda. 

No. 22 to Fernando Zerda. 

No. 23 to Gaspar Ydalgo. 

No. 24 tou Miguel Losoya. 

No, 25 to Sypreano Losoya. 

No. 26 to José de Zepeda. 

No. 27 to Manuel de la Cruz. 

No. 28 to Manuel Losoya. 

No. 29 to Louis Hernandez. 

No. 30 to José Serapin Mansolo. 
No. 31 to José Aleala. 

No. 32 to Ambracio Zepeda. 

No. 33 to Diego de Herrara. 

No. 34 to Tomas Maldonadd. 

No. 35 to Teodora de la Zerda. 
No. 36 to Pablo Flores. 

No. 37 to Anto. Chiver. 

No. 38 to Lorenzo Ramos. 

No. 39 to Savier de Zepeda. 

No. 40 to Louis Cruz. 


List of persons attached to the Adaesenos who did also receive lands 
as aforesaid : 
No. 41 to Manuel Anto. Parriaga. 
No. 42 to Carlos Casillas. 
No. 45 to Gregoria de Herrera. 
No. 44 to José Anto. Ramos Midsane. 
No. 45 to José Mansola. 


Next the persons who were attached to the mission who 
161 did also receive lands on the main ditch (Acequia Madre) on 
the east side: 


No. 1 to Maria de Estrada. 
No. 2 to Miguel de Gortari. 
No. 3 to George de los Santes. 
No. 4 to José Anto. Martinez. 
No. 5 to José Yenacio Galvan. 
v ae . > . 

No. 6 to Firmin Raimeres. 
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No. 7 to Juan Gamboa. 

No. 8 to Juan de los Rios. 

No. 9 to Matiana Galindo. 


Next the inhabitants of this province attached attached to those 
above : . 

No. 1. José Flores. 

No. 2, Roberto Nunoz. 


And whereas these proceedings are now concluded, they will be 
taken by me to the superior jurisdiction of the governor, from whom 
my commission emanated, for such effect as may be advisable. 

Thus I have provided and ordered, and did sign hereto, I, Don 
Juan José de la Santa, senior rigidor of the ayuntamiento of this 
above-named town, and ordinary alcalde of the first vote, by virtue 
of my office in the absence of the titulary, acting ex officio with as- 
sisting witnessess, in default of any notary, there being none in the 
terms of law, and on the present common paper, having no stamped 

paper; the procurador general, Don Joachin Flores, and the 
162 = surveyor, Don Pedro Huisar, signing likewise, the first as 
assisting and the second as actor, in this aforesaid town on 
the above written day, month, and vear, which I certify. 
JUAN J’7PH DE LA SANTA. 
PEDRO HUISA. 
JOACHIN FLORES. 
Assisting, LOUIS FLORES. 
Assisting, JOSE ANTO. ROMERO. 


In the town of San Fernando and Presidio of San Antonio de 
Bexar, on the twentieth of the month of March, in the current year 
seventeen hundred and ninety-three, I, Don Manuel Munos, lieu- 
tenant colonel of cavalry in the royal armies of his majesty, governor 
of this province of the Texas, and commissioned for carrying on 
these proceedings, acting er officio with assisting witnesses, in default 
of any notary, there being none in the terms of law, having exatn- 
ined the proceedings carried on by Don Juan José de la Santa and 
Don Joaquin Flores, the former senior regidor of the ayuntami- 
ento of this town and ordinary alcalde in the absence of the titulary, 
and the latter, procurador general, upon the drawing of the lands 
partitioned between the former residents of the Adaes, which took 
place before my departure for the coast, | have determined to ap- 
prove it because the attorney of said residents, Don Bernardo Zer- 

vantes, states in writing that his constituents are satisfied and 
163 consider themselves in possession of their lands, and conse- 

quently these proceedings are declared to be closed, and will 
be placed in the hands of the commanding genéral, who, upon 
seeing them, will please inform this government of his superior 
pleasure. . 

By this decree, signed by me, the said governor, and the attorney, 
Don Bernardo Zervantes, and assisting witnesses, I have thus deter- 
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mined, and on this common paper, there being none of any stamp, 

to which I certify and bear testimony. 
MANUEL MUNOS. | 
BERNARDO ZERVANTES. 


Assisting, JOSE pe JONIS MANSOLO. 
Assisting, VICIENTE pe ca CURSTA. 


Kndorsement. 


Whereas the partition of lands to the Indians who belonged to the 
secularized mission of San Antonio Valero was made seperately in 
the proceedings of inventory of property received from said mission, 
these presents are returned to the comm-ding general, Brigadier 
Don Pedro de Nava, iis required mn his order of the first of June 
las! vast, together with a letter of-answer bearing this date. 

San Antonio de Bexar, this 27th of Julvw, 1795.’ 

} MUNOs. 


Agreeably to the opinion of the assessor | have ordered the pro- 
ceedings of the partition of lands made at the mission of San Anto- 
nio Valero between the former inhabitants of the late Presidio of the 

Adaes to be archived, and consequently I return to vou the 
lof original proceedings referring to that business which vou ad- 

dressed tome with letter No. 45 of the 27th of July last, to be 
deposited by vou in the archives of the government in vour charge, 
in order that the parties interested may have a more immediate ac- 
cess to the same, and that the “ testimonios” that they hay apply 
for and require may be delivered to them, to be used by them as 
title of possession; and T have ordered that a copy of said) pro- 
ceedings be archived for proper authentication, 

May God preserve you many vears. 

Chihuargua, the 2Sth of October, 173. 


PEDRO DE NAVA. 
To the governor of the province of Texas. 


ln the town of San Fernando and Presidio of San Antonio de 
Bexar, on the seventh day of the month of December, seventeen 
hundred and ninety-three, 1. Don Manuel Muios, lieutenant colonel 
of cavalry in the royal armies, civil and military governor for his 
majesty of the province of the Texas and subdelegate in the two 
departinents of the treasury and war, having received this superiot 
order of the commanding general of the eastern provinces, Brigadier 
General Don Pedro de Nava, did say that the proceedings to which 
referanee is made be filed together and deposited in the archives of 
this government, in order to give the “testimonios” that mav 

165 be applied for onthe part of the Aduesefos and other inhabi- 
tants concearned in these proceedings. Thus I have deter- 
mined and did sign hereto as aforesaid. 


MANUEL MUNOos. 


Assisting, JOSE GENACIO SILVA. 
Assisting, VICIENTE DE LA CUESTA. 
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On the twelfth of March, 1795, a testimonio of these proceedings 
was transcribed at the request of Diego de Herrera and delivered to 
him. 

On the 16th of said month and year it was transcribed for Ber- 
nardo Zervantes and delivered to him. 

On the 22d of April of said year it was transeribed for Matias Del 
Rio and delivered to him. 

On the same day, month, and year it was transcribed for José An- 
tonio del Toro, alias Chiver, and delivered to him. 

On the 24th do. it was transcribed for Lorenzo Ramos and deliv- 
ered to him. 

On the eighth of May of the same year, 1795, it was transcribed 
for Maria de Estrada and delivered to him. 

On the ninth of said month and year it was transcribed for Miguel 
Losoyva and delivered to him. 

On the 22d of said month and year it was transcribed for Juan 

Martinez and delivered to him. ‘ 
166 I refer to you, on 11 written leaves, the proceedings insti- 
tuted upon the partition of lands between the former inhabi- 
tants of the Presidio of the Adaes, the same which I directed to 
general headquarters on the 27th of July, 1795, with a letter of the 
same date, No. 45. 

This document was returned by said superior authority to this 
vovernment in order that the parties interested might have more 
ready access to them as title: and for this purpose two of them have 
appeared with the respective applications; and being broken in 
health, with important pubiic business, | have determined to vest 
vou with the necessary power, besides those with which you are 
vested by virtue of your honorable office of “promotor fiscal,” to 
cause the “testimonios ” applied for by the persons whose petitions 
| enclose herewith, and those for the parties who may hereafter 
make applications, which | will forward to you to be transcribed ; 
whereby the order of the commanding general of the 2d of October, 
1795, attached to these proceedings, shall receive due compliance. 

You will acknowledge the receipt of this, stating that you have 
acquainted vourself therewith, for due compliance with the same. 
May God preserve you many years. 

San Antonio de Bexar, the 10th of May, 1795. 

MANUEL MUNOS. 


167 Certificate and seal of the clerk of the county courty, omit- 
ted here, is 


State OF Texas, County of Travis: 

I, X. B. de Bray, Spanesh translator of the general land office of 
the State of Texas, certify the foregoing, marked A 2, is a correct 
translation of the Spanish document, marked A (1), and identified 
with my signature. 


X. B. pe BRAY. 
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Sworn to and subscribed before me this 21st day of February, 


1884. 
[SEAL.] FRANK BROWN, 


Clerk County Court, Travis County, Texas. 


Endorsed: A (2). Translation of the grant in partition of the 
lands in San Antonio, Valero, to the inhabitants of the Presidio de 
los Adaes. Filed March 11th, 1884. W. C. Robards, el’k. 

168 Translation of list of property seized in 1817, and marked 
“13 2.” and referred to in plaintiffs’ first bill of exceptions, to 
wit: 

Endorsed: “B 2.” No, 53. Translation of property seized in 
ISI7. Sabariego et a/. vs. Mary A. Maverick et al. Filed March 
3th, 'SS4. W. C. Robards, clerk. 


16%) “2s 2” 
Translation of List of Property Seized [in] 1817. Filed March 15, 1854. 
Ist head sheet. Year 1517. ° Intendancy of San Luis Potosi. 


The governor of the province of Texas returns statements of 
property confiseated from the rebels in Bexar, and of the condition 
thereof, and asks whether some of it may be sold. 


2d head sheet. Year 1817. Intendancy of San Luis Potosi. 


The governor of the State of Texas returns statements of property 
confiscated from the rebels in Bexar, and of the condition thereof, 
and asks whether some of it may be sold. 


170° Statement of property confiscated from the rebels of this city 
by the order of the commanding general, Don Joaquin de 
Arredondo, as shown by the statement and inventory made by 
Captain Don Fran’co del Prado y Arse on the 27th of October, 
IS1-4, which | copy and to which | refer myself, viz: 


Valuation. 
lran’co Arocha, one stone house, valued at... ...--. 1,838.0.0 
Viciente Travieso, do. a: - “ean eee 9,04,.0.0 
Manuel Delgado, do. do. name ae 
Juan Berramendi, do. do. —was re- 

turned by order of the general_-_ 2,746.4 
Was exchanged Antonio Baca, the house which be- ) 
by superior order. longed to Ens’gn Jose Granadas, 
: RE LE 3,000.0.0 
Jose Manuel Delgado, a stone room—has been sold..-- 300.0.0 
Jose Delgado, i. ieee Leeee eooccece 320 
Clemente Delgado, a stone house._....---..--- 2-2. 975 
F’co Rodriguez, a stone room—has been sold_- 250 
Jauan Manuel Enriguez, os iad tliiiaeidiahitaeiis 115.4 
Manuel Peres, ___ ees CEE eee 150 


Manuel Peres, four joeals (thatched cabins) adjoining said 
I icc entire centinnin enn mania eee 122 
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Megine del Rio, a stone room ---.-.-----...-.- _ aan 


Erasum Seguin, a stone house—returned by the order of 
eS iccceeniponcnnep ens cntininin dt 


Tey IE, GO, Gi ccttenwnnnnndactamininnsiéin 
The house belonging to the Arochas by inheritance---_- 
Lorenzo Ramos, CR icncnmentennumenien 
Jose Anto. Villegas, Sn”. -\esussebsbioneneiiaianantineinniatl 


Domingo Diego Acosta, do. -~...--.---.---------- 
Claudio Ramirez—what is built on a ST cnniitimmatins 
F’co Borrego, one jocal_...-.-----...-.-------- 

171 Antonio Baca, two solares (lots)... ........-.-- 
Do. 35 varas of land more....-.------ 

Do. 69 more varas of land._.-...-.--- 

Antonio Baca, 46 more varas of land. ......-.-..------ 
Do. 84 varas front and 54 varas in depth, with 
ELAR AR IS RET 

Jose Antonio Curbelo, one jocal and kitechen....-- ---- 
The Frenchman Gaulet, one frame house..-...__- ..-- 
Jose Sanchez, one old jocal....-.---.-.---.---..----- 
Jose Leal, one solar, 11 vs. front and 116 in depth....-- 
Gertrudes Mantez, one old joeal____..-.---.-.-.-L---- 
Manuel Delgado, one solar, 40 vs. front and 50 in depth _ 
Do. one stone house._........------.--- 
Antonio Castro, one jocal___..-.......-------------- 
Laer GINE, GD GR ceemscnc cocnndnmme 
lk’co Carmona, one “chamicurio” (cabin covered with 
RIED os einsd « cinten eerneeenemennwnwecwmenienee 
Joaquin del Toro, one old jocal without depth_.------- 
abetel Gat O., C00 GORE .cccns cocnccuescsusnsmnann 
F’co Mantes, one old jocal with solar_.--.-...---.---- 
Pee Treviees, WO GSINTG.. .nccocccocccacusecunseumee 
Antonio Carmona, one old jocal__-.-----.---..--.---- 
Vicente Tarin, one jocal, destroyed. --.......--.------ 
Nupomuceno San Meguel, on- solar at the Alamo-..---- 
Antonio Martinez, one jocal..--.---.-------.-------- 
Do. one “suerte” of land, with one-half 
“dula” stock with watering privi- 

BAD ..ncncwusibibedmasennnenae 

Do. one solar at the Alamo___.--.----- 
Cayetano Dominguez, one “suerta” of land, with one- 
half “ dula *-- nocaguadenme <ipumninn meainhelal 


Luciano fentee ORD SIGNS .ccccnnnmmnsiennen 
172 Pedro de Acosta, one jocal with solar -.---.---- 
F’co Arocha, one solar and one suerta of land--- 
Manuel Delgado, four suertes of land -...--.---------- 
Antonio Boca, two suertes of land and two and a half of 


Do. one female slave.....--_..-.......---- 


9—345 


240 ° 
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Jose Delgado, five hours of water, with the respective 
DE Within iii sl et teaipeauiein eepasialtichaa ited Nad abet eicauaeabibin 


Lorenzo Ramos, one-half dula of water .---..-------- 
Domingo Diego de Acosta, do. = ~------------- 
Ico Borrego, Oe. °  Saeteewanes 
ico Carmona, ne ee Ore eee ‘ 
Miguel Losoya. Ch | eemenenne 


Joaquin Delgado—say seal—two dulas of water and 4 
sucrtes of land —...-------. soliiaics eitaalalabulAlitastasin tienen ignite ~ 


Juan Martinez, one-half dula of water.---- s iesdaciaslaictieaaineinate 
The Frenchman Luboubi, four female slaves -- —- sbiioniails 
Pedro Langeville, six hours of water .-..---.---.---- 
Juan Cortes, one-half dula of water....---.- coccinea 
Antonio Martinez, er ae je lela aiaial 
Cayetano Dominguez,do. |}  «--.-.------....-. 
Jose Cuebas OEE eg ee bi cea 


Jose Flores Baldes, one-half dula of water and a parcel 
i iis eiintiesninenilinmdenstoniameallnn wth wewe 


40 
100 
100 
100 
100 
100 


ol, 


100 
O40 

ov 
100 
100 
100 
100 


295 

7 

25 

SS 
27,242 
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Marcelo Servantes, 4+ hours of water__..---.------ ---- 
Juan Diago Viles, one loom ----~ -.-.----- Taken enanlersre = 
By 118 head of small cattle ...............--.-.----- 
et Gees GOs GE GD GENES occ ne. ccc cccccesces 
By 916 fanegas of corn gathered by Captain Don Jesus 
i as call nhienienecsiis eermiabes mania 
a sams wie anenniene nae cies . 


173) Deductions made from this amount by sales ane 
as appears from statements. 


By statement No. 5 deduction is made of 502 dollars, 
value of three parts of a room sold to Don José Rosi ; 
one frame house to Don Mariano Lopez, and one jocal 
Se ND FI oe re ee conens eommnnwe 

by No. 6, 1,155 dollars, for sale of arable lands -.,---- 

By another, 205 dollars, for one female slave sold and 
i ison cn since enone iisicwrenetrsingn nttes ms iguana 

By No. 9, 975 dollars, value of a house donated. _-. ._.. 

Bv No. 10 deduction is made of 5,876 dollars, for 646 
beeves consumed by the army...------.------.---- 

By No. 11, 4,580 [dollars], value of 166 fanegas of corn 
for compensation and consumption by the troops... - 

By 5,545 dollars, value of the house of the perfidious 
Vicente ‘Travieso, acquired for a purpose of piety, 
according to the intention of the commanding general 
that it should be delivered to Don Mariano Lopez for 
the account of the vestry -...........-.-..-.-- 22. 


626.42.6.8 


donations, 


502 
11353 
205 
O75 
3.876 


4.580 


208 


bak kA, Cag , . 


Pad Ghent © * ws ay Sino SEAR ee, ———— 


Sag eee 


A A ee 


#3 
= os 
a gh AA 


MARY A. MAVERICK ET AL. 


by 166 dollars 2 reals, for Francisco Carmona’s cha- 
macuero, given to José Pinedu by decreed order : 
of the commanding general, dated the 14th 


174 of Feb’y, 6 (OOF oncasuceacunanenionen 162.2 
Balance ....---  aviaheian v0 thdieaeniigeatetiniiiaeie aaa 45,560.2 


Bixar, the 27th of October, 1814. 
PCO pe. PRADO Y ARCE. 
JUAN FRANCO pe COLLANTES. 


‘General inventory and copy of property belonging to the king and 
confiscated from the insurgents of this province, which I received 
from my predecessor, Lieutenant Don Juan Antonio Padilla, and is 
how in existance, viz: 

Suld to Manuel Itorri Castillo for $2,025: The house of Don F’co 
Arocha, with the rooms stated in the inventory. The do. of Vicente 
Travieso, with hall, parlor, two closets, store and rear room. The 
house of Manuel Delgodo, with hall, parlor, closet, room, and one 
“ chamacuero.” 

That of Antonio Boca, which belonged to Ensign Grenados, with 
hall, two parlors. closet, two rooms. 

That of Jos¢ Manuel Delgodo, with one room very deteriorated. 

That of F’co Rodriguez, with a stone room, half fallen, threaten- 
Ing ruin. 

That of Manuel Enriguez, one stone room, uninhabited. 

Manuel Peres, one old stone room, four jocals, deteriorated. 

Meguie del Rio, one room without enclosure. 
li» The house of Erasmo Seguin, with parlor and six rooms, 
ineluding the kitehen. 

That which belongs to the Arochas, stone built, with hall, parlor, 
closet, and one room. 

Tomas .Arocha’s one-half house, with parlor and one room. 

By 22) varas of land and 58 in depth, on which Lorenzo Ramas 
had built two jocales. 

By 12 varas in front and 30 ys. in depth, on which was José Vil- 
lega’s jocal. 

Francisco Borreygo’s jocal, with 132 vs. in front and depth down 
to the river. 

Don Antonio Boca, two solares, forming one parcel of land, without 
anv building, 32 vs. front and depth down to the river. 

Do., 35 vs. front and depth down to the river, on which there were 
two ruined jocales. 

Do. 54 vs. in front, adjoining the river and bridge, with depth 
down to the same river. 

Do., 55 vs. on the south, with depth down to the river. ; 

Do., 46 vs. in front, with depth down to the river, on which there 
were three ruined jocales. 

Do., 84 vs. in front and 54 in depth, on which there were 
174} ~~ two jocales—one jocal, with its kitchen, belonging to Ant’o 
Curbalo, with 43 vs. in front and in depth down to the river. 
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José Sanches, 13 vs. of land on which there was an old jocal. 

José Leal, one solar with 17 vs. in front and 46 vs. in depth. 

Gertrudez Mautes, a parcel of land on which there was a parcel of 
land (?). 

Manuel Delgados, one solar with 40 vs. in front and 50 in depth. 

do. one stone house with 8 vs. front and 50 in 

depth. 

Antonio Castro, one parcel of land on Flores street, with 12 vs. in 
front and 54 in depth. 

Gabriel de la O., one solar 80 vs. square. 

isco Martinez, one solar 46 varas in front and 60 in — 

Antonio Carmona, one solar 25 vs. front and 30 in depth. 8 

Vicente Tarin, 5} vs. of land in front and 25 in depth. 

Antonio Martinez, one solar 109 ys. in front and 118 in depth. 

The alien Rechard, one solar, fronting on the barracks, with 200 
vs. in front and in depth down to the river. 

Don Bernardo Benitas, one solar. 

Luciano Menchaca’sone jocal 35 vs. in front and 50 in depth. 
177 Pecho Acosta’s one old jocal 42 vs. in front and in depth 
to the river. 
Francisco Arocha’s one solar at the Apache crossing. 
do. one day of water with its respective land. 

Antonio Baca’s one suerte of land. 

José Delgado’s, 5 hours of water. 

Lorenzo Ramos one-half “dula” of water. 


Domingo Diego's do. 
Ico Borrego’s do. 
I’co Carmona’s do. 
Miguel Losoya’s do. 
Manuel Martinez’ do. 


Pedro Pedro Laugueville, six hours of water. 
Juan Cortes, one-half “dula” of water. 
Cayetano Dominguez, do. 

José Flores, do. 

Marcelo Cervantes, 4 hours of water. 

Juan Diago, one old loom. 


Remarks. 


All the other confiscated property appearing in the statement made 
by Don Francisco del Prado as above, in the copy of the statement of 
existing property which I] have received from my predecessor, Lieu- 
tenant Don Antonio Padilla, now wanting, shall be accounted for by 

my predecessor in office, since I have had no knowledge of it; 
178 ~—s but T will be accountable for the property which I received 
from said Padilla, as appears in this last statement. 

Bexar, 19th of September, 1817. 

JUAN FRAN’CO pr COLLANTES. 
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Statement of the king’s houses which have been rented and dispo- 
sition made of the others. Appropriation of the proceeds of rents 
from the 30th of December to the end of this month. 


Fran’co Arocho’s house has been used as quarters of the company 
of Texas militia by superior orders. 

Vicente Travieso’s house is used as quarters by the auxiliary de- 
tachments from Mondova. 

Manuel Delgado’s house has been rented from the 30th of Decem- 
ber, 1816, to the 50th of June, 1817, at the rate of five dollars per 
month, and subsequently it has been appropriated for storing seeds 
for the paymaster’s department. 30. 

Jose Manuel Delgado’s house has remained untenanted, owing to 
its bad condition, being dilapidated, and subsequently the stones of 
it were used by the Governor to rebuild the lookout. 

I’co Rodriguez’ house in the same condition as the above. 
179 Manuel Enriguez’ house uninhabited, owing to its ruinous 
condition. 

Man’l Perez’ house was rented froin the 30th of December to the 
end of this month at one dollar per month. 

Meguil del Rio’s house uninhabited. 

Erosmo Seguin’s house appropriated for a public school by the 
order of the commanding general. 

The Arocha’s house rented at 4 dollars from the 30th of Decem- 
ber to the end of this month. 36.75. 

Tomas Arocha’s house not rented—undergoing repairs. 

Veramendi’s house returned to that person. 

Ensign Granodo’s house exchanged for that of the traitor Baca; 
annexed to the government building. 

Manuel Delgado’s house not rented, in order that it may be kept 
in good condition. 

Remarks. 


‘ 


The chamacueras and jocals, now standing, being built of wood, are 
unserviceable, and consequently nobody wishes to rent them, and 
some of them have been occupied by the families of soldies without 
rent to prevent their falling in ruin. 


Appropriations of the Proceeds of Houses. 


180 = The lights for the masses from Dec. Ist to the end of 
June, at the rate of 9 dollars 5 reals and 6 grains per 

RAGE sits. timctbteadinieiitinennnancecinediagaee 67.66 
For lights for the guards on the plaza irom the end of June 
to the end of this month, at the rate of 6 dollars 7 reals per 


MOEED ancncchéencidicnemmenponenennniid ali 20.5 
88.36 
BRO NOUS PURSE OWNS... coccncenas ccnesceckngenenenen 13.36 


JUAN FRANC’O ve COLLANTES. 
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[On margin :] On the 20th inst. receipt was acknowledged, stating 
that he shall be advised of the result. 


There are in this city several houses sequestered from the insur- 
gents who took part in the revolution of this province, which took 
place in the past year, 1811, but all of them are so deteriorated that 
they are becoming wholly unservic-able, having never beer repaired, 
owing to want of funds for that purpose, a few of them having been 
inhabited by persons connected with the army, who, considering 
their well-known straightened circumstances, had means to pay rent 
only. The result is that, although at that time they were appraised 
by commissioners appointed for that purpose, according to their in- 
ventory existing in these archives, in amounts which were then ad- 

equate, they cannot now be worth one-half of what they 
18! were then, and some of them may not be worth one-third ; 
and, considering that their ruinous condition increases from 


day to day, I hope that your lordship will please tell me whether 


some of them may be sold in case that purchasers be found, and 
whether, owing to the cause above specified, some rebate may be 
made on the appraised value, considering that at this moment a 
buver comes before me of a house appraised at three lundred and 
eighty doilars, but, inasmuch as the price does not suit him, he 
usks for some rebate on it, said house been wholly unservic-able. 
In these terms, and considering that this business is under theauthor- 
ity of the intendaney, | shall act according to the instructions whieh 
your lordship may give on the subject. Grod keep you many years. 
Bexar, Septembei 14, 1817. 
ANTONIO MARTINEZ. 


‘lo the intendant of San Luis Potosi. 


One “cuartidlo.” 


“182 fourth stamp: One “ cuartello.” For the veers eighteen 


hundred and fourteen and fifteen. 
San Luis Potosi, the 20th of October, 1817. 


Let the official communication of the governor of the province of 

Texas, and inventory and statements thereto attached, upon houses 

sequestered from the rebels at Bexar, and asking whether 

[seaL.] some of them may be sold, be filed, and let the whole be 

referred to the “ asesor” for his opinion upon such instrue- 

tions as may be proper. The intendant “ corregidor ” of this prov- 

ince, Don Manuel Jacinto de Acevédo, has thus decreed and ordered 

and did sign hereto with assisting witnesses, in default of a notary, 
which I certify. 

[sEAL. 1817. ] MANUEL pr ACEVEDO. 


Assisting, JOSE MARIA BURAL. 
Assisting, MAN. JOSE DOMINGO. 


One cuartillo. 
[On margin:] Erasures are not valid. 


To the intendant. 


pee ke — 
iE aa. 
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Art. 82 of the royal ordinance of December 4, 1786, gives powers, 
in case of confiscation by sentance of any property within 
183 the territory of this province, and makes it the special duty 
of your lordship to proceed to the alienation and collection 
of the proceeds and to take cognizance of all litigation and claims 
subsequently arising; and on the same subject a superior order was 
afterwards issued referring to property confiscated from the rebels. 
In these terms and in the case to which the Governor of the province 
of ‘Texas makes reference at the beginning of his report of the 19th 
of September of this year, that the confiscation of the property 
mentioned in it was effected by the order of the commanding 
general of the eastern provinces the provisions of said article are 
applicable, and, consequently, your lordship should be pleased to 
order that the confiscated property, owing to the deterioration it has 
suffered, as stated, be reappraised by two sworn experts, thus alter- 
ing the value heretofore assessed on it in order to facilitate its more 
speedy sale and that its total loss may not result to the 
1S4 prejudice of the royal treasury, and said property being thus 
appraised let it at once be offered in wale sale for the term 
of nine days, three outeries being afterwards made, and, at the last 
outery, adjudication being awarded to the best bidders for parcels, 
who may appear with the respective bond certificates by persons 
able to give security for their bids, and these bids shall be good and 
may be accepted for adjudication thereon, provided that others be 
not made, a little more in excess of the two-third parts of the ainount 
ofappraisement, this being the practice generally observed in all the 
tribunals. And your lordship will please give notice of this de- 
cision to the commanding general; whereupon these proceedings 
should be referred for the specific objects to the governor of Bexar, 
who should in due time report the results to this intendancey. 
San Luis Potosi, October 29, 1817. 
(Lie’do) JOSEF RUIZ pr AGUIRRE. 


San Luis Porost, October 31, 1317. 
As the “asesor’ advises, let this be communicated to the command- 
ing general of the eastern provinces for his information. 
185) This his lordship has decreed and sign- hereto, which he certi- 
fies. 
; ACEVIDO. 
Assisting, JUAN JOSE DOMINGO, 5. 
Assisting, JOSE MARIA BURAL. 


On the same day an official communication was addressed to the 
general commanding the eastern provinces, with insertion of thre 
foregoing opinion, which I certify. 


» Paraph. 
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Statement showing the property sequestered from the rebels of the 
capital of Texas, according to the inventory existing in the ar- 
chives of this government, specifying that which has subsequently 
been returned, donated, and finally ruined by the swollen river in 
the overflow of the 5th of July of this year, viz: | 


Feo. Arocha, one stone house on the rear of the main guard-house, 
composed of parlor and room; has been —— by the militia 
company end subsequently by the (? one word illegible in the text). 

Vicente Trovieso, one stone house, was used as quarters by the 
company of Bexar, and now provisionally transferred to the “Ca- 

bildo” (city council) by the intendant, and has suffered much 
i8S6 injury from overflow. 
Man’! Delgodo, one stone house ; has been half ruined by 
the overflow. 

Juan Berramendi, do.; was returned by the order of the com- 
manding general. 

Antonio Boca, do.; was exchanged by superior order of the gen- 
eral for another house which was annexed to the government build- 
Ing. 
José Manuel Delgodo, one stone room; fell in ruins early in 1818. 

Jose Delgodo, one stone room, was sold to Don Jose Rosi by the 
order of the commanding general. 

Clem’te Delgodo, one stone house; was donated to Don Jose Rosi 
by the same order. 

I’co Rodriguez, one stone room ; fell in ruins early in 1818. 

Juan Man’l Enriques, one stone room ; is uninhabitable, and has 
been occupied by Coreas Peres since the beginning of 1818. 

Man’l Peres, 4 ruined jocales; no longer existing, having been 
swept off by the overtlow. | 

Miguel del Rio, one stone room ; no longer existing, having been 
ruined by the overflow. 

Don Erasmo Seguin, a stone house; returned to him by the 
1ST order of the intendant, rented, having been transferred to the 
public school. | 

Tomas Arocha, one stone house; has been without tenant, and is 
now occupied by the paymaster of Bexar. 

That of the Arocha’s, a stone house; has been occupied by the 
adjutant inspectors, Don Man'l Pardo, and afterwards Don Antonio 
Puertas, Lorenzo Ramas, one jocal, which was uninhabitable and 
does no longer exist, having been swept off by the overflow. 

José An'to Billegas, do.; does no longer exist, having been swept 
olf by the overflow. 

Domingo Acosta, one jocal : do., do. 

Claudio Ramires ; do. do. do. 

Ico Borrego, do. ; was orcupied from the Ist of September, 1818, by 
Fulgencio Bustillos, a soldier of Bexar, and does no longer exist, 
having been swept off by the overflow. 

Antonio Boca, two solares ; were occupied siice the Ist of Sep- 
tember, 1816, until the overflow, which ruined them; they were 
rented at 6 dollars per month, both. f 
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188 Do., 35 varas of land were rented et the same rate from the 
Ist of July until the overflow, which ruined them. 

Do., 51 varas ; without tenant. 

Do., 35 do., with three jocales; long since in ruins. : 

Do., 46 do., with two jocales; without tenant; swept off by the 
river. 

Do., 84 do., with two jocales; without do.; swept off do. do. 

Antonio Curbelo, one jocal ; was occupied since since Sept. Ist, 
1818, until the overtiow by F’co Rodriguez, a soldier of Bexar. 

Do., no longer exist, having been swept away by the river. 

The Frenchman Gaulet, a frame house; was sold to Don Mariano 
Lopez by the order of the commanding general. 

José Sanchez, one jocal; was sold for 15 dollars to Don Antonio 
Hernandez in February, 1817, by order of the governor ad interim 
Don Ignacio Perez. 

(iertrudis Montes, one ruined jocal, and the land is vacant. 

Man’'l Delgado, one solar; without tenant. 
18) Do., one stone house; was occupied by his master, Juan 
Galvan, free of rent by the order of the commanding general. 

Antonio Castro, one jocal; was sold by the lieutenant of Bexar, 
José Sandoval, for ten fanegas of corn; he is absent, and must ac- 
count for it. 

Luis Gallardo, one jocal ; was sold by the confiscation board. 

k’co Carmona, one “chamacuera ;” was sold to Jose Pineda by the 
order of the commanding general. 

Joaquin del Toro, one jocal ; sold by the confiscation board. 

Giabriel de la Ho, one solar; nobody occupies it. 

F’co Trabieso, two jocales (I say solares); sold by the confiscation 
board. 

Antonio Carmona, one jocal; the land remains without tenant. 

Vicente Tarin, one pos does no longer exist, but the land ts va- 
cant. 

Repomuceno San Meguil, one solar; sold by the confiscation board. 

Antonio Montez, one jocal; sold by the same board. 

Do., one “suerta” of land; sold by said board. 
190) Do., one solar; sold by the aforesaid board. 
Cayetano Dominguez, one “suerte” of land; sold to Don 
Vicente Micheli by the confiscation commission. 

Rechard (Frenchman), one frame house; fell in ruins and the 
“solar” has been held by the blacksmith, Juan Leal, who died with- 
out means to pay for it. 

Bernardo Benites, one solar; remains without tenant. 

Luciano Menchaca, one jocal ; fell in ruins and the land remains 
without cultivation. : 

Pedro Acasta, one jocal ; ceded, until it is sold, free of rent, to the 
spy of this capital by orders of the former governors. 

I’co Arocha, one solar; nobody will occupy it, owing to its bad 
siuation. 

Do., one suerte of land; is in the same case. 

Manuel Delgodo, 4 suertes; sold to Padre Zambrano when the 
general was here. 

10—345 
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Antonio Baca, 5 suertes, four of which were given by the general 


to Don José Granodos ; one remains rented for two fanegas ’ 
191 of corn. : 
Jose Leal, one solar; was given to his mother by order of ~ - 


suid general. 
Antonio Baea, one female slave; was sold, by order of the same 
general, to her mistress. 


! Jose Delgodo, 5 hours of water, with land; remains without tenant. 
| Lorenzo Ramos, one-half “dula” of water, with land; rented for 
1 fanega of corn. . 
Domingo de Acosta, one-half dula of water; rented for do. | 
I co Borrego, do. do. 
l’co Carmona, do. do. 
Miguel Losoya, do. do. ~< 


Joaquin Leal, two dulas of water; sold to Padre Zambrano by 
order of the general. 


Juan Martinez, one-half dula; rented for one tanega of corn. ; 
The Frenchman Lumona, 4 female slaves; no longer here since ) 
a the general left. ? 
| Pedro Lauguevillo, six hours of water: rented for a fanega of 4 
| corn. 
| Juan Cortes, one-half dula; rented as wrongfully sequestered. 
F | Ant’o Martinez, § do.; sold to Baron de Bastrop by the 
192s confiscation commissioner. 


Jose Cuebas, one-half dula; rented for 1 fanega of corn. 

Jose Flores Valdez, one-half dula for one fanega of corn, and the f 
land was sold to Don Erasmo Seguin by the confiseation commis- 
sioner. 

Marcilo Cervantes, | hours of water: not rented. 

Juan Diago Veles, one old loom; was swept off by the overflow. 

Do., 118 head of small cattle eaten up by the general’s troops: 

4,567 head of large cattle consumed by the generat’s army. 
916 fanegas of corn consumed by the same. | 
Bexar, September 10, 1S14. 2 


ORS, Co Ee 


A correct translation. i 
X. B. DEBRAY. 
THe Srate ovr TEXAs, County of Travis: . 
I, X. B. De Bray, Spanish translator of the General Land Office, 
| certify the foregoing to be a true copy (marked B (2)) and correct 
| translation of the Spanish document “B” (1) and identified with 
my signature. 
X. B. DEBRAY. 
193 Sworn to end subscribed before me this 21st dav of Feb- 
| ruary, ISS4. s 
: | [SEAL] | FRANK BROWN, : 
: Clerk County Court Travis County, Texas. : I 


Endorsed: “B° 2. No.953. Translation of list of property seized , 
: 1817. Sabriego ct al. vs. Mary A. Maverick et al. Filed March 13, : D 
if 1s8s4. W.C. Robards, clerk. 
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194 Translation of confiscation proceedings of 1819, marked 
“C 2,” and referred to in plaintiffs’ first bill of exceptions as 
follows, viz: 


Endorsed: “C 2.” 1819. No. 55. Sabariego ef al. vs. Mary A. 


Maverick et al. Translation of confiscation proceedings of 1819. 
Filed March 13th, 1884. W. C. Robards, clerk. 


195 “Cc = 
Translation of Confiscation Proceedings of 1819. 
Intendancy of San Luis Potosi. Year 1819. 


The Governor of Texas reports the injury caused by the overflow 
undergone by the city of Bexar on the fifth of July to the landed 
estate confiscated from the insurgents. 


196 Statement of the houses and “ jocales” (thatched cabins) he- 
, longing to the royal domain as confiscated from the rebels 
which have been ruined in the overflow of the city of Bexar, which 
took place in the morning of the 5th of July. 


llouses and “ Jocales.” 


{ Has been shattered, and 
must necessarily fall 
in ruins. 


That of Jose Manuel Delgado, which was a) 
' ined before the over- 
stone room at the south corner of the Raine e the over 


That of Don Vicente Travieso, situated’ on 
the main plaza. 


flow. 
plaza. 
Francisco Rodriguez, a stone room on Cur- | Leaning from the per- 
velos street. )  pendicular. 


{ Partly in ruins,and the 
i rest must soon fall. 


‘ » » » « , by bh , é ; ; ; Si ? NM " 
—— z, 4 jocales situated in the same Swept off by the river. 


Miguel del Rio, a stone room situated in | 


Juan Manuel Enriguez, on same street. 


v1: >In ruins. 
the southern block of the military plaza. j 
Lorenzo Ramos, a jocale in the Potreo. Swept off by the river. 
Jose Antonio Villegas, a jocal in do. do. do. 


s 


197 Domingo Diogo Mautes,a jocal indo. 
Francisco Borrego, a jocal do. do. 

The jocales were swept 

Antonio Baca, two lots close to the bridge oft by the river, and 

in the Potreo. | the soil has become 

unfit for cultivation. 

Do. of the same, two other jocales with back | 

to the river. j 

Do. of the same, 35 varas of land on the | Inruins before theover- 
south: side, with 3 jocales. j) flow. - 


- Swept off by the stream. 
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Do. of the same, 46 varas front with back | «.. 7 wa : 
on the river, and besides two jocales. j Swept off ty the saver, 

Do. of the same, 84 varas front and 50 in | Swept off bv the river. 
depth, and besides two jocales. tae ’ 

Jose Antonio Curbelo, a jocale on the spring Re it off bv the river. 
near the bridge. _— : 

Richard Frances, a wooden house close to | 
the river. j 


Bexar, the Sth of July, 1819. 


do. 


JOSE FLORES pe ABREGO. 
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198 Examined. 
MARTINEZ. 
* 
One the morning of the 5th instant, in consequence of a terrific | 
water-spout which bursted north of this city, the river became so : 
swollen as to run over its banks, causing a gen-ral overflow such ; 
[as] has never been beheld in the province before, leaving the city j 


in such a condition that it may be said to exist no longer, and its 
inhabitants (those who were not victims of the fury of the waters) 
being reduced to the most lamentable destitution. The landed 
estate belonging to the royal domain by sequestration has been 
ruined by that overflow, a statement of which property I enclose 
herewith for the knowledge of your lordship. The unfortunate 
condition of this people did not allow me to offer that property for 
sale, as your lordship had instructed; now and for better cause it 
will be more difficult, and all the houses left standing will by de- 
grees fall in ruins, as they have been considerably shattered 
199 by the overflow; even the parcels of cultiva-ble land are no 
longer fit for cultivation. Therefore your lordship will please 
determine as you may deem most advisable, in order that the royal 
domain may not suffer a total loss. May God preserve you many 
years. , 
Bexar, July 9, 1819. 


ANTONIO MARTINEZ. 


To the intendant, Don Manuel Asevedo. 

One “quartillo” fourth [1. s.] stamp, one quartillo, vears eighteen j 
hundred and sixteen and eighteen hundred and seventeen. One 
“quartillo.” 

September 13th, 1819. 

a s. | 7 LUIS POTASL 


Let the governor of the province of Texas be notified that this 
intendaney is informed of the occurence referred to in the foregoing ‘ 
letter, and that inasmuch as the property mentioned in the accom- 
panying list has suffered so great injury, while other property is a 
completely falling into ruin, he will cause the same to be appraised 
again by experts sworn in due form, and that it be set at auction, 
to be awarded to the best bidder, conforming himself, so far as the : 
said occurrence allows, to the order given on the subject and con- 


*~ 
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tained in the proceedings addressed to him on the thirty-first 
200 of October, eighteen hundred and seventeen. Thus it has 

been determined and signed by the “Sefior Intendente Cor- 
regidor” of this Province, by the advice of his “ Intendente Letrodo,” 


before me, which I certify. :, 
MANUEL pe ACEVEDO, 
Licenciado Josef Rusi de Aguirre. 
Before me— 
ANTONIO MARIA JUARES, 
Notary Royal and Military Intendente of State. 


On the seventeenth of the same month the letter was dispatched 


as by orders. 
JUARES. 


Statement of property this day in existence confiscated from the 
rebels of this capital of Texas, viz: 


Francisco Arocha, one stone house on the rear of the main guard- 
house, composed of parlor and room, with 22 varas in front and 86 
in depth. 

Vicente Travieso, a stone house, situated on the plaza, composed 
of parlor, two closets, stone, and back room. 

Manuel Delgado, a stone house, situated on the street on the river 
bank leading to the palace, composed of hall, parlor, closet, and 
room, with 39 varas front and 16 in depth. 

Juan Manuel Enriquez, a stone room, situated on Curvelas 
201 ~—s street, with 6 vs. front and depth to the river; is no longer 
inhabitable. 

Manuel Perez, a stone room, situated on the same street, with 11 
‘aras front. 

Tomas Arocha, a stone house, situated on Flores street, composed 
of parlor and room, with 15} varas front and 50 in depth ; one-half 
of which belonging to Don José Antonio Romero as his father’s in- 
heritance ; only the other half belongs to the King. 

The house belonging to the Arochas by inheritance, stone built, 
composed of hall, parlor, closet, and one room, with 40 varas front 
and 66 in depth. 

Antonio Baca, two lots close to the bridge, composed of a parcel 
land without buildings, with 32 varas front and depth to the river ; 
the overflow left it unfit for cultivation. 

Do., 35 varas front and depth to the same river; left in same 
condition. 

Do., 51 varas front and depth to the river ; deft in the same condi- 
tion. 

Do., 46 varas front and depth to the river; do. 

Do., 84 varas front and 54 in depth ; in like condition. 
2()2 Manuel Delgado, one lot situated on Laredo street, with 40 
varas front and 50 in depth. 

Do., a stone house, situated on the same street, with 17 vs. front 
an- 50 in depth. It is occupied by its owner, Galvan, by the order 
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of the.commanding general, one-half belonging to the king and the 


other half to him. 
Gabriel de la O., one lot at the Alama, 80 varas (front)—I say 


square ; it is not cultivated. 


30 in depth ; it is not cultivated. 


A any tinny nea mee “ 


Francisco Martinez, a tract of land, with 16 varas front and 60 in 


depth ; not cultivated. 
raras front and 


Antonio Carmona, a place at the Alamo, with 25 


, 
Vicente Tarin, a place at the Alamo, with 5 ys. front and 20 In 


depth ; it is not cultivated. 


Rechard Framis, a tract of Jand at the quarters, with 20 vs. front 
and depth to the river; it is not cultivated. 

Bernaudo Benites, a lot in the Laredo ; it is not leased. 

Luciano Menchoca, a place with 25 vs. front and 50 in depth ; it 
is not leased. 

Pedro Acosta, a small lot at the Laredo, with 42 vs. front 
and depth to the river; he oceupied it wit..out lease as spy 
for the capital by the order of the general. 

Francisco Arocha, one lot at the Apache crossing ; it is not occu- 
pied, owing to its bad situation. 

Do., one “suerte” of land in the upper labor; not rented. 

Antonio Baca, one suerte of land in the Valero labor, with 24 days 
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of water. 

José Delgado, 5 hours’ water, with the respective land. 

Lorenso Ramas, one-half stock watering privilege (media dula de 
agua), With its land. | 

Domingo de Acosta, do., do. 

Francisco Barrego, — do., do. 

lraneisco Carmona, do., do. 

Miguel Lasova, do., do. 

Juan Martinez, do.. do. 

Pedro Langueville, six hours’ water, do. 

Jose Cuevas, one-half stock watering privilege, do. 


Jose lores, dlo., do. 
Manuel Cervantes, 4 hours’ water, do. 
Bexar, September 10th, 1819. 
JOSE FLORES. 


MARTINEZ. 


Exhibit of the property sequestered from the rebels of the eapi- 
tal of Texas according to the inventory existing in the 
archives of this government, stating what was subsequently 
restored, donated, and received, and finally swept off by the 
waters of the river in the overflow of the 5th of July of this year, 
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Viz: 
Francisco Arocha, a stone house, on the rear of the main guard- 
house, composed of parlor and room ; was occupied for quarters of 
the company of militia, and afterwards has been oecupied by the 
park of artillery. ‘ 
Bisente Travieso, a stone house; was occupied as quarters by the 
company of Bexar, and now has been provisionally transferred by 


we 
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the intendancy to the city council, and has suffered great injury 
from the overflow. : 

Juan Beramandi, do.; it was returned to him by the crder of the 
commanding géneral. 

Antonio Baca, do. ; was exchanged by superior order for another 
house, which was united to the government building. 

Jose Manuel Delgado, a stone room; fell in ruins at the beginning 
of 1815. 

Jose Delgado, a stone room ; was sold to Dan José Rosi by 
205 the order of the commanding general. 

Clemente Delgado, a stone house; was donated to Don José 
Rosi by the same order. 

Francisco Rodriguez, a stone room; fell in ruins in the beginning 
of 1818. 

Juan Manuel Henriquez, a stone room, is not inhabited ; has been 
occupied by Carlos Perez since the beginning of September, 1818. 

Manuel Perez, a stone room; has been occupied by Manuel 
Fuentes, a soldier of Bexar, since the Ist of September, 1518. 

Do. Manuel Perez, four “jocales,” in ruins; no longer existing, 
having been swept off by the overflow. 

Miguel del Rio, one stone room ; no longer existing, having been 
ruined by the overflow. 

Don Erasmo Seguin, a stone house ; restored to him by the order 
of the intendaney, and was not leased before because it was attrib- 
uted to the public schools by superior orders. 

Tomas Arocha, a stone house; remained without a tenant and is 

now occupied by the financial agent of Bexar. 
2M That of the Arochas, a stone house ; has been occupied by 
the inspecting adjutants, Don Manuel Pardo and Don Manuel 
luertas. 

Lorenzo Ramas, a jocal; was not inhabitable and exists no more, 
having been swept off by the overflow. 

Domingo Acosta, a jocal; do. do. 

Claudio Ramirez, a do.; do. 

'rancisco borrego,a do.; was occupied since the Ist of Septem- 
ber, 1818, by the soldier of Bexar Fulgencio Bustillos; exists no 
longer, havi ing been swept off by the overflow. 

Antonio Boea, two lots; they were occupied from September Ist, 
1S16, until the overflow, which ruined them. They were rented at 
$6.00 per annum. 

Do., 55 varas of land; they were leased in the same manner from 
July Ist, 1817, up to the ov erflow, which ruined them. 

Do. 51 varas; without any tenant. 

Do. 35 do. with three “jocales;” long since ruined. 

Do. 46 do. with two do., without tenant; they were swept off 
by the river. 

Do., 84 varas with 2 do. without tenant; do. 
207 Jose Antonio ( ‘urbelo, one “jocal ;” was occupied from the 
Ist of September, 1818, up to the overflow by the soldier of 
Bexar, Francisco Rodriguez; it exists no longer, having been swept 
off by the river. 
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; 


The Frenchman Gualeto,a wooden house; was sold to Don Manuel 


Lopez by the order of the commanding general. 


Jose Sanchez, one “ jocal;” was sold for $15.00 to Dona Antonio 


Hernandez, in February, 1817, by the order of the governor ad tn- 
terim, Don Ignacio Perez. 


Gertrudis Montes, one jocal; ruined and the land is vacant. 

Manuel Delgado, one lot, without tenant. 

Do. one stone house; is occupied by its owner, Juan Galvan, with- 
out lease, by the order of the commanding general. 

Antonio Castro, a jocal; was sold by the lieutenant of Bexar, Don 
José Sandovol, for ten fanegas of corn; he is absent and is answer- 
able for the same. 

Luis Gallardo, a “ jocal;” was sold by the sequestration board. 

Francisco Carmona, one “chamocuero” (cabin covered 
208 — with hides); was sold to José Pineda by the order of the com- 
manding general. . 

‘Joaquin del Toro, one jocal; sold by the same board. 

Gabriel de la O., one lot; there is no occupant. ‘ 

Francisco Martinez, a “joecal;” do. do. . 

Francisco Travieso, two lots; sold by the sequestration board. 

Antonio Carmona, a jocal; the land has no tenant. 

Bicente Tarin, a jocal; does no longer exist, and the land is va- 


rant. 
Repomuceno San Miguel, one lot; sold by the sequestration board. 
Antonio Martinez, one joeal; do. do. 
Do. one lot; do. do. 


Calletuno Dominguez, one “suerte” of land; sold to Don Vicente 
Micheli by the commissioner of sequestration. 

Rechar Frances, one wooden house; fell in ruins and the lot was 
oceupied by the blacksmith, Juan Leal, who died without having 
enough to pay. 

Bernardino Venites, one lot; has no tenant. 

Luciano Menchaca, one jocal; fell in rnins and the soil remains 
without cultivation. 

Pedro Acosta, one jocal; occupied without paying rent 
209 until it is sold by the spy of this capitol, by the order of 
former governors. 

Francisco Arocha, one lot; nobody will occupy it, owing to its 
bad situation. 

Do., one “suerte” of land; is in the same condition. 

Manuel Delgado, 4 “ suertes;” sold to Padre Zambrano when the 
commanding general was here. 

Antonio Baca, five “ suertes;” four of them were given by the gen- 
eral to Don Jose Granodas, and one is leased for two fanegas of corn. 

José Leal, one lot: given to his mother by the order of the gen- 
eral. 
Antonio Baca, one female slave; was sold by the order of the 
same general to her mistress. : | 

Jose Delgado, 5 hours of water with land; there is no tenant. 

Lorenzo Ramas, one-half stock watering privilege, with land; 
rented for one fanega of corn. 
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Domingo Acosta, do. do. 
Francisco Borrego, do. do. 
Francisco Carmona, do. do. 
Miguel —— do. do. 

, tw 


Joaquin Leal, two stock watering privileges with land; sold to 
Padre Zambrano by the order of the commanding general. 
210 Juan Martinez, one-half stock watering privilege; rented 
for one fanega of corn. 

The Frenchman Labome, four female slaves; have not been here 
since the general left. 

Pedro Langueville, 6 hours of water; rented for a half fanega of 
corn. 

Juan Cortez,one-half stock watering privilege; was restored to him, 
having been wrongfully sequestered. 

Antonio Martinez, one-half do.; sold to Baron de Bostrop by se- 
questration agent; Jose Cuevas rented for one fanega of corn. 

Jose Flores Valdez, do. do. do. do., and the “ Rincan ” (bend); sold 
to Don Erasmo Seguin by the sequestration agent. 

Marcelo Cervantes, four hours of water; not rented. 

Juan Diago Belos, an old loom ; swept off by the stream. 

Do., 118 head of small cattle; eaten up by the troops of the com- 
manding general. 

4,567 head of large cattle; consumed by the army of said command- 
ing general. 

916 fanegas of corn; consumed by the same. 

Bexar, September 10, 1819. : 

JOSE FLORES. 
Examined : 
MARTINEZ. 


211 Statement of documentary values existing in the hands of 
the commissioner of property sequestered from the rebels of 
this capital. 
Dollars. “ Reals.” 
1 bill against the soldiers of the Bexar company, Fran- 
cisco Rodriguez and José Pineda, for rent of house in 


WRG GT BURG incciccccnecncercscnsccuntminawes 12 
1 do. against Carlos Perez, of the same company-------- 6 
1 do. against Deonicio Sanchez, do. do. do. -...-.--.-- 6 
1 do. against José Tobar, of the Rio Grande company. 30 
1 do. against Lieutenant José Sandovol_.---.---.-~--- 49 4 


1 do. against the Bexar ey on for corn delivered, pro- 
ceeding from the lease of lands.......------------- 


PORE nncncettiitendisees: mencenenee maine 139 4 


Bexar, September 10th, 1819. 
JOSE FLORES. 


Examined: 
MARTINEZ. 
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Considering that the overflow of the 5th of July last past resulted 
in the ruin of several houses and all the “jocales” which 
were sequestered and belong to the royal domain, I instructed 
the agent of said property to make statements, which I 
212 ~~ enclose herewith to your lordship for your information. One 
of these statements exhibits all the sequestered property, as 
[ did formerly report to your lordship, stating the disposition made 
of that property. The other statement shows what Is this day re- 
maining of said property, with the remark that in relation to the 
arable lands most of it has been destroved by the overflow, being 
situated in close proximity to the banks of the river, and they are 
no longer fit for cultivation. I also enclose to your lordsbip a state- 
ment a- required of the same commissioner, who has not one “real” 
on hand, but holds some bills, part of which may be collected, be- 
ing against the troops, to which they may be charged on their ac- 
counts ; others, however, will be of difficult eotlection, being due by 
several parties whom the late misfortune has left in the greatest des- 
titution, and now exclusively depending on the charity of his ex- 
cellency, the viceroy, who has sent $29.00 for the purpose, and 
215 of the most illustrious prelate, Don Jose Ignacio de Aransi- 
via, Who contributed $19.00. However, vour lordship will 
determine as vou deem just. Mav God preserve your lordship many 
vears. 
Bexar, September, 151%. 
ANTONIO MARTINEZ. 


‘fo the intendant. Don Manuel de Acevedo. 


Luis Porost, October 20th, 1819. 


Let this letter and accompanying documents be filed with the 
former proceedings existing In this intendaney, and be referred to 
the “ promoter fiseal,” and according to his request to the assessor. 


1. s.] ACEVEDO. 


Antonio Maria Guares, one “ quartillo”; fourth stamp, one quan- 
tillo: years eighteen hundred and sixteen and eighteen hundred 
and seventeen, one quartillo. : 

[1 s.] [u.s.] One quartillo. 


Proceedings of Sale of the Property Sequestered from the Rebels for the 
lecount of the Royal Revenues. 


Year 1819. 


The real estate sequestered in this capital from the rebels, having 
to be sold for the benefit of the roval treasury, in order that 

214 said royal treasury may not lose all its interests owing to 
the great depreciation suffered by said property; and bv virtue 

of the orders received by me on the subject I commission you jointly 
with the inhabitants, Don Vicenti Gorturi, first regidor, and Don 
Jose Flores, agent of said property, to proceed to said sale, in accord- 
ance with the opinion of the assessor of the intendaney of San Luis 
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Potosi, a copy ef which I enclose to you in order that you may con- 
form with it in all its points, and to form the heading of the pro- 
ceedings to be instituted on the subject. I do likewise enclose a 
statement of the houses and lands which must be sold according to 
the last apprais-ment made by the experts, Jose Donaciano Ruiz 
and Francisco Zapata, master masons, for the houses, and for the 
lands by the farmers Francisco Flores, Don Sautiago Seguin, Diago 
Perez, and Jose Gomez, to whom I did administer the oath to pro- 
ceed to the apprais-ment; and you will inform me of the result 
215 and forward said proceedings tome. May God preserve you 
many years. 
Bexar, 6th of November, 181°). 
ANTONIO MARTINEZ. 


To Captain Don Manuel Cedron. 


Porosi, the 20th of October, 1817. 

let the letter of the governor of the province of Texas and the accom- 
panying inventory and statement of houses sequestered from the rebels 
of Bexar be filed, advising whether any of them may be sold, and let 
the whole be referred for advice to the assessor for such determina- 
tion as deems “ge The “intendante corregidor” of this prov- 
ince, Don Manue! Jacinto de Acevedo, has thus determined and 
ordered and signed hereto with assisting witnesses, in default of a 
notary, which I certify. . : 


MANUEL DE ACEVEDO. 
Assisting: 


JUAN JOSE DOMINGUEZ. 
JOSE MARIA LOMA. 


To the intendant. 


Article 82 of the reyal ordinance of December the 4, 1786, gives 
power in case that in the territory of this province the case should 
arise to confiscate any property, it should be the special duty 

216 ~~ of your lordship to proceed to the aleniation and to the col- 
lection of the proceeds, notwithstanding all pleadings and 
applications subsequently made. On this same subject orders were 
subsequently issued referring to property confiscated from the rebels. 
Consequently, and whereas the Governor of the province of Texas 
states at the beginning of the statement made on the 19th of Sep- 
tember of this year that the confiscation from the inhabitants re- 
ferred to in it was made by the order of the commanding general of 
the eastern provinces, the case referred to in said article exists, and 
therefore your lordship should order that the confiscated property, 
owing to the depreciation suffered by it, shall be appraised again by 
two sworn experts, thus modifying the prices formerly assessed, in 
order to facilitate a prompt sale and to avoid a total loss to the injury 
of the roval treasury: and that said property, upon being thus 

217 appraised, be placed at auction for nine days, and afterwards 
being cried three times, and at the last ery be adjudicated to 

the best. bidder or bidders for parts who may appear with proper 
security papers by individuals able to be good for their bids, and 
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said securities shall be good and may be accepted in proceeding to 
the adjudication, provided that no other parties do not offer a little 
more than two-thirds of the appraisement, this being the practice 
habitually observed by all courts; and your lerdship should inform 
the commanding general of this determination, and subsequently 
refer these proceedings for the contemplated purposes to the said 
governor of Bexar, who will in due time report the results to the 
intendancy. 
San Luis Potosi, October 29, 1817. : , 
LICINCIADO JOSE RUIZ ve AGUIRRE. 


San Luis Potrost, October 31st, 1817. 


Agreeably to the advice of the assessor, this will be communicated 
to the commanding general of the eastern provinces for his informa- 


tion. 
218 Thus his lordship has decreed and did sign hereto, which 
I certify. 
ACEVEDO. 
Assisting: 


JUAN JOSE DOMINGUEZ. 
JOSE MARIA LOMA. 


I, Don Antonio Martinez, Knight of the Royal Order San Herme- 
negildo, colonel in the royal armies, and civil and military governor 
for his majesty of this province of the Texas, New Philippines, &c., 
do certify that the foregoing opinion is a literal copy of that appear- 
ing in the proceedings referred from the intendancy of San Luis 
Potosi and existing in the archives of government in my charge, 
and for due authenticity | have signed hereunto at Bexar the 6th 


of November, 1819). 
ANTONIO MARTINEZ. 


Exhibit of property sequestered from the rebels, to be offered at 
public auction, with statement of the value of the same according 
to the last appraisement. 

Francisco Arocho’s house, situated on the rear of the main 
guard-house, composed of parlor and room, with 22 varas 


Gront-aned SP Wt GI coon ccenconcenusegummenen GOO 
219 Vicente Trovieso’s do., situated on the plaza, composed 
of hall, parlor, two closets, store, and rear room... 4,500 


Manuel Delgodo, do., on the river-bank street leading to the 
palace, composed of hall, parlor, closet, and room, with 29 


varas front and 16 in depth. .---...- sin <ineiidiiaptiiahdinidlin atilenih 500 
The ground of Jose Manuel Delgodo’s do., room, with depth 

A SE DOVER cscs etiincntmeninnninainiatiatilimmiiae elas vaiailaiiaine 17 
The ground of F’seo Rodriguez’ room ----...-.-.. 222. ---- 14 
Juan Manuel Erriguez’ roora, Curvellos street, with 6 varas 

front and depth to the river__---.-.---.-.---.-__.- __e 50) 
Manuel Perez, two jocales in ruins._..--...2-.----.-__ 32 
The same, one room adjoining the jocales......._...______ 130 


Manuel del Rio’s quarter on the military plaza, in ruins___- o0 
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Tomas Arocho’s stone house, Flores street, composed of par- 
lor and room 15} varas front and 50 in depth, one-half of 
which belongs to José Antonio Romero by inheritance 


UE Bie Fn co menctncocccnensienancontiobeenhl 300 
The Arocho’s house, composed of parlor, closet, and one 
room, with 40 v’s front and 766 in depth ~-...----.---2- 1,500 
Manuel Delgodo’s house, Upper Labor street, with 17 
220 varas front and 50 in depth, one-half of which be- 
, longs to Juan Galvan ..-... -....-.----.----.-.. 150 
The ground of Lorenzo Ramos’ jocal, no value, being worth- 
: I ine ansaid littermate encase cntenitniinien iiiindistagiei nina ibaa 0 
. The grounds of Gertrudis Montes’ jocal, with 263 front and 
3 iets ‘tdatasitlilienieiprepins enieneneerencelidluialsimaienialaiaaianaiill 2) 
; Manuel Delgoda’s lot, Upper Labor street, with 40 varas front 
Oe GI iibititincnwnccncconieuiainniicniaiengin a 40 
Gabriel de la O.’s lot at the Alamo, 8 v’s square ---.-.__~..- 12 
Francisco Martinez’ do., with 16 v's front and 60 in depth- - 60 
| Antonio Carmona’s do., 25 v’s front and 50 in depth —------ 18 
: The ground of Rechord Frames’ house at the Alamo, with 20 
varas front and depth to the river --......-- --..------- ‘ 20 
‘ Bernardo Benites’ lot in Laredo - ..---. .-----.2-------.-- 20 
: Luciano Menchaco’s ground of a jocal, with 35 v’s front and 
OP Ob CIGD sccttcndenincecncconndusnniipiinnweniin 26 
Pedro Acosta’s lot in Laredo, with 42 v’s front and depth to 
ee I iis aisctittnen erties spaces heneninaniiiiaiter datnnaaieieeinidins 4? | 
. l'rancisco Arocha’s lot at the Apache crossing. --.------.-- 25 4 
“ Suertes.” 
lrancisco Aracho’s suerte, with 24 hours of water. —- 50 
221 Antonio Baca’s suerte, with one-half stock watering 
SY iiasiecictnik itbiaaedeaiametenensen- om aariciiniiiaiitiaiamast scion 50 
José Delgodo’s suerte, with 5 hours’ water --.------------- 25 
" Lorenzo Ramos’ suerte, with one-half stock watering privi- 
. | BS isenanescucsticiniaduamen xninuias tidareniibiniesitsilinevensiatanipiaiion nD 
Domingo Acosta’s suerte--_--.--.--------.-------- sncuatinas 50) 
Pe NO pean cemoncernssmminitbbenneeet aD 
Francisco Carmona’s suerte --....------ PEE ll Ae Raa eR 50 
w Miguel Lasoya’s TT A siabihincanoatsenemieiaiphitirietanieeows aL 
Juan Martinez’ OT alas sealetlalaieniinn tibsiaieleilelnctsiieiineeniviaaling 50 
~ Pedro Langeville’s suerte, with 6 hours’ water ......------- 20) 
Juan Cortez’ suerte ~..---- sees ticdeivantveiensiiainibatiaiaataiin paeueie a 40 
ee hs hen nei meennennanins . 40 
AW) Jose Flores’ suerte, 21 hours’ water .....----------------- SO 
— a Marcelo Cervantes’ suerte, 4 hours’ water -...----.-------- 10 
\i I re I ck ee cncedenconceunsenneenerenens 40) 
14 The same i nie min ellie 50 
- The same oe aetna 40 
39 Bexar, the 6th of November, 1819. - ; 
130 NTON lO M ARTINE L. 
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Pursuant to your lordship’s order to proceed to the sale and adju- 


dication of the property sequestered from the rebels of this province, 


the same was placed at auction for the term of nine days, after which 
it was cried three times, as prescribed by the order of the intendant 
of San Luis Potosi, said property and grounds being adjudicated at 

the last cry, as appears from the documents which we return 
222 to your lordship, with others referred by you to this board 

for your information, with the understanding that the buyers 
have been notified to keep the amounts in which the adjudication 
was made subject to your lordship’s pleasure. "The other property 
has not been adjudicated, because no bidders presented themselves. 

May God preserve your lordship many years. 


Bexar, November 22, 1819. 
MANUEL CEDRAN. 
VICENTE GORTORI. 
JOSE FLORES. 

To Governor Don Antonio Martinez. 


In the city of San Fernando de Bexar, on t!.e¢ twenty-second day 
of the month of November, in the vear eighteen hundred and nine- 
teen, we, the board of commissioners organized for the sale of the 
property sequestered from the rebels of this provinee by the order 
of the governor of the same, Colonel Don Antonio Martinez, viz., 
Captain Don Manuel Cedran, Don Vicente Gortari, first regidor of 


the avuntamiente of this capital, and the inhabitant Don Josef 


Flores de Abrego, by virtue of the order of the said governor head- 
ing these proceedings, in consequence of the order received 
223 oby that chief from the intendancy of San Luis Potosi, also 
herein instead, to proceed to the sale of said property seques- 
tered, as appears in the exhibit accompanying the order of said gov- 
ernor, the whole for the benefit of the royal treasury, do certify and, 
su far as we are able, do pledge our faith that after having placed 
sald sequestered property mentioned in the above-recited order and 
exhibit at auction for the term of nine days, and caused the same 
to be cried three times, according to the order of the intendant of 
San Luis Potosi, they were adjudicated at the last ery, which took 
place on the twenty-first instant: The Arocho’s house, in the sum 
of two thousand and twenty-five dollars, in favor of the merehant 
Don Manuel Sturri. 
~ The ground of Josef Manuel Delgodo’s room, in favor of Don Do- 
mingo Bustillo, in that of thirteen dollars. 
Another do, of Francisco Rodriguez to the same, Domingo Bus- 
tillo’s, in that of ten dollars. . 
Manuel Delgodo’s house, in favor of captain of militia, 
2240) Lieutenant Colonel Don Ig aacio Peres, in that of five hun- 
dred dollars. 
Likewise, adjudication was made of Francisco Borrego’s suerte, in 
favor of Dronicio Martinez, in the quantity of fifty dollars. 
That of Miguel Lasoya, also in favor of Captain Don Francisco 
Garcia, in — fifty-five dollars, 
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That of Domingo Acosta, in favor of Don Gregoirie Arsiniega, in 
— fifty dollars. 

That of Lorenzo Romas, in favor of Josef Lofose, in —fifty dollars. 

That of Langueville, in favor of the same, Pedro Langueville, in 
— fifty-two dollars. 

That of Juan Martinez, in favor of Don Joseph Antonio de la 
Garza, in — fifty-five dollars. 

That of Francisco Arocha, in favor of Ermengildo Seguin and the 
soldier of the militia company Joseph Maria Ramirez, in — ninety- 
five dollars 

That of Joseph Flores Valdes, in favor of the curate ad interim 
Don Davis Sambrano, in — sixty dollars. 

That of Joseph Cuevas, in favor of Don Josef Antonio de la 

Giarza, in — twenty-eight dollars. 
220 Likewise, the lot of Antonio Ramirez was adjudicated in 
favor of Don Gregorie Arcineiga in the sum of seventy-four 
dollars. 

That of Luciano Menchaca, in favor of Don Joseph Maria Esca- 
leva, in — eighteen dollars. 

That of Pedro Acosta, in favor of Victoriano Lasoya, in thirty 
dollars. 

To which parties adjudication was made, being the only ones 
whose respective bids reached the limits specified, no other party 
having bidden over them, nor did buyers present themselves for the 
other property contained in the governor's statement; and for due 
authenticity, wherever it may be proper, we give the presents, 
signed by us on the aforesaid day, month, and year. 

MANUEL CEDRAN, 
VICENTE GORTORI, 
JOSE FLORES, 


Presidial Company of Bexar. 


Received from the board commissioned by the governor of the 
province, Colonel Don Antonio Martinez, the sum of three thousand 
one hundred and fifty-five dollars, proceeds of the sale of 
22 = rebel property in favor of the royal treasury, which shall be 
charged to this company, of which I am the fiscal agent, and 
used for the support of the troops in said province. 
Bexar, November 27th, 181%. 


$5,155.00. 
ALEXANDRO TRAVINO. 
Examined. 
MARTINEZ. ‘ 


The property sequestered from the rebels in this capital having 
been offered for sale by virtue of your lordship’s order to me on the 
subject, I enclose to you the proceedings formed concerning said sale, 
together with the receipt of the sum of three thousand one hundred 
and fifty-five dollars, proceeds of the sale of said property, which 
amount was received by the financial agent of this presidial com- 
pany for the support of the troops of this province, which had no — 
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means whatever. Therefore I hope that, should your lordship deem 
it proper, that the royal treasury department at Saltillo will be in- 
structed to charge the same agent the said Bexar Company. 
As to the property still remaining unsold, no bidder having 
227 presented himself, owing both to the depreciated condition 
of the same, and to the poverty of the population, which 
does not permit them to buy it; some purchasers might present 
themselves if it were sold on credit, which pojnt I did not wish to 
determine, because, although some honorable persons may be found 
able to assume that indebtedness, the uncertainty of the crops and 
their reduced proportion might prevent them from meeting it. 
‘lowever, your lordship will determine as you deem advisable. 
Respecting the house sequestered from the rebel, Vicente Tra- 
vieso (Which has been provisionally transferred tothe ayuntamiento 
of this city by vour lordship’s order), no bidder will ever appear, 
because it has been materially injured by the overflow, and it would 
be impossible for the whole population to raise the four thousand 
live hundred dollars, amount of its reduced appraisement. May 
God preserve vour lordship many years, 


Bexar, December 10th, 1810. 
ANTONIO MARTINEZ. 


To the intendant, Don Manuel de Acevedo. Potosi, January, 20th, 
1S2e. 
228 ‘To the “ promotor fiscal,” in whose office the former proceed- 
ings exist, Licenciado Ruiz de Aguerro: 
i return these proceedings, after having taken proper action thereon 
and on the former proceedings, without the respective request-, in 
order that the “ juez de letros” of the respective district- may act 


as he deems just. 
Potosi, April 16th, 1821. 
LICENCIADO MARQUEZ. 


THe STatre oF Texas, County of Travis: 

I, X. B. Debray, Spanish translator of the general land oftice of 
the State of Texas, certify the foregoing, marked C (2), is a correct 
translation of the Spanish document marked C 1 and identified with 


mv signature. 
: X. B. DEBRAY. 


Sworn to and. subscribed before me this 21st day of February, 
1884. 
[Seal County Court of Travis County, Texas. ] 
FRANK BROWN, 
Clerk County Court, Travis County, Texas. 


220 Endorsed: C (2). 1819. No. 53. Sabariago et al vs. Mary A. 
_ Maverick et al. Translation of confiscation proceedings of 
1819. Filed March 15th, 1884. W. C. Robards, clerk. 
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230 Translaticn of deed, November 23, 1819, marked “ D 2,” 
and referred to by plaintiffs in their first bill of exceptions, 
as follows, to wit: : | 


Endorsed : No. 53. Translation of copy of deed of Nov. 23d, 1819. 
“7) 2.” X.B. Debray. Filed March 13th, 1884. W.C. Robards, 
clerk. 
231 “D 2.” 


Translation of Deed. Nov. 23, 1819. 
Valid during the reign of our Lord Ferdinand 7th. 
4th stamp, 1819. 


The party interested paid in this revenue office, in my charge the 
half “ real,” cost of this stamp. 
Bexar, Nov. 23, 181°. 
LUIS GALAU (Paraph). 


In the city of San Fernando de Bexar, on the twenty-third day 
of the month of November, in the year eighteen hundred and nine- 
teen, we, the commissioners of the board organized for the sale of 
property confiscated from the rebels of this province, by the order of 
the governor of the same, Colonel Don Antonio Martinez, viz., Cap- 
tain Don Manuel Cedron, Don Vicente Gortori, first regidor of the 
aguntamiento of this capital, and the resident José Flores de Alrego, 
by virtue of the order of thesaid governor, in consequence of the order 
received by said chief from the intendancy of San Luis Potosi, to pro- 
ceed to the sale and adjudication of said confiscated property for the 

benefit of the royal treasu:y, do certify and do, so far as 
232. ~we can, bear evidence th:: «fter said property was offered in 
public auction, accordiny iouccustomed processes, the “suerte” 
of Miguel Lasoya was adjudicated ‘n favor of Don Francisco Garcia 


in the sum of fifty-five dollars. |» »g bounded on the north by the 
land of the widow of Viceni: Amador, on the south by that of 


Cipriano Lasoya, on the east by the wall of the mission of Balero, 
and on the west by the land of on Francisco Collantes and Manuel 
Hirnines, which tract of land was delivered by said board to Cap- 
tain Don Francisco Garcia in the specified sum of fifty-five dollars, 
which he paid in current money for the benefit of the royal treasury, 
in consideration whereof he shall possess it now and hereafter as its 
lawful lord and owner, remaining at liberty to sell it again, to 
donate or transfer it by inheritance to whomsoever it may be his 
will, so that no contradiction may be opposed, as to the free- 
233 dom in which he remains to make use of it; and for due au- 
thenticity, and in order that this evidence of sale may avail 
him asa title and muniment in the archives of the Government, 
and that as many copies of the same may be delivered to the party 
interested as he may desire, we sign these presents in the city of 
Bexar on the day, month, and year above stated. 
MANUEL CEDRON (Paraph). 
VICENTE GORTARI (Paraph). 
JOSE FLORE» (Paraph). 
12—345 : 
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I approve this sale. 
MARTINEZ (Paraph). 


A correct translation. 
- X. B. DEBRAY. 


The State or TEXxAs, County of Travis: 

I, X. B. Debray, Spanish translator of the general land office of 
the State of Texas, certify that the foregoing, marked D (2), isa cor- 
rect translation of the Spanish document marked D1 and identified 


With my signature. : 
X. B. DEBRAY. 


Sworn to and subseribed before me this 21st day of February, 
1854. 
[Seal County Court of Travis County, Texas. ] 
FRANK BROWN, 
(Clerk County Court, T.avis County, Texas. 


25-4 Endorsed: No. 53. Translation of copy. Deed of Nov. 
25, 1819. D (2). XN. B. Debray. Filed March 15, 1554. 


W. C. Robards, clerk. 


235 [nterrogatories propounded by the plaintiffs to Juan N. 
SEGUIN, a witness for the plaintiffs, a resident of the republic 
of Mexico, but now temporarily residing at Laredo, in the county of 
Webb, State of Texas, and referred to in plaintiffs’ first bill of ex- 
ceptions as follows, to wit: 
Endorsed: No. 53. Sabariego et al. vs. Maverick et al. —Inter- 
rogatories to be propounded to Juan N. Seguin. Filed July 1, 1882. 
W.C. Robards, clerk. 


236 Interrogatories to be Propounded to Juan N. Seguin. 


Interrogatories to be propounded to Juan N. Seguin, a resident of 
the republic of Mexico, and temporarily residing in Laredo, Webb 
county, in the State of Texas. 
interrogatory No. 1. What is vour name and age ? 

Interrogatory No. 2. Where do you now reside, and 

237 & 238 wheredid you reside prior tothe vear- 1835 and 1836? 1835 

and 1ISS6 F 

Interrogatory No. 5. If you say you ever resided in San Antonio 
de Bexar, Texas, please state how long you resided there—from what 
vear to what vear. 

Interrogatory No. 4. What ofticial positions, if any, did you hold 
or occupy during the time you resided in Bexar county, Texas, and 
in what years did vou hold them ? : 

Interrogatory No. 5. Are vou acquainted with the suertes of land 
in the city of San Antonio, Texas, lying west and northwest of the 
Alamo Plaza, and which were formerly of the lands of the Mission 
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de Valero? If yea, how, from whom, and by what means did you 
obtain this information ? 

Interrogatory No.6. If you say you know those lands, then please 
state how far back vour recollection of the same extends, and how 
old were you then. 7 

Interrogatory No. 7. If you have answered that you knew said 
suertes of land, then please state if you ever knew among said 

suertes a suerte called or known asthe Miguel Losoya suerte. 
230 Interrogatory No. 8. If you say you knew such a suerte, 
then state when vou first became acquainted with it. 

Interrogatory No. 9. If vou have stated that you knew said Miguel 
Losoya suerte, then state how it was situated and by what lands it 
was bounded when you first knew it. 

Interrogatory No. 10. In this connection also state, if you can, if 
vou know a suerte owned or claimed by Cipriano Losoya; if vou 
did, then state, if vou happen to recollect, how it was situated rela- 
tive to the Miguel Losova suerte—in what direction from it. 

Interrogatory No. 11. Did you ever happen to know the aforesaid 
Miguel Losoya by reputation or otherwise ; and, if yea, is he living 
or dead, and who was he ? 

Interrogatory Nv. 12. If you have stated the aforesaid Miguel 
Losova is dead, then state, if you know, when and where he died, 
and how old was he at the time he died ? 

Interrogatory No. 13. Do you know who, if any one, held posses- 

sion of the said Miguel Losova suerte in the vear 1820, and 
240 from that time forward? If you do, state who was in such 
possession, and state how you know this fact. 

lnterrogatory No. 14. If, in answer to the preceeding interroga- 
tory, vou sav that the said Miguel Losoya suerte was cultivated at 
any timeé from 1820 to 1836, or later, please state by whom was it 
cultivated, and for whom, and at what time? 

[Interrogatory No. 15. Did you ever know one Captain Don Fran- 
cisco Garcia? - If yea, where did you know him ? 

Interrogatory No. 16. If you state that you knew Captain Don 
rancisco Garcia, then state if he had any children ; and, if so, how 
many, and what were their names, and where did he then reside? 

Interrogatory No. 17. Were you ever acquainted with one Manuel 
Sabariego? If yea, who did he marry, if any one, and give the 
name of his wife’s father and mother, and where did you know 
him ? | 

Interrogatory No. 18. If, in answer to interrogatory No. 13, you 
say that Francisco Garcia held possession of the Miguel Losova 
suerte any time from 1820 to 1836, or later, then state fully how he 

held such possession, whether in person or by tenant. 
241 Interrogatory No. 19. Please state all you you may know, 
if anything, relative to the possession of said suerte by the 
said Francisco Garcia, and how he came into possession of the same, 
if at all, and what acts of dominion and ownership he performed, if 
any, and when and to what time. 
Interrogatory No. 20. When, if ever, did the said Francisco Garcia 
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leave San Antonio de Bexar, and where did he go to reside, if any- 
where ? 

Interrogatory No. 2i. If, in answer to the last interrogatory, you 
say he left San Antonio and went to La Bahia, then state, if you 
happen to know, who, if any one, did he leave in charge or control 
of said suerte of land? 

Interrogatory No. 22. If, in answer to the last interrogatory, you 
have stated that Francisco Garcia left an agent in San Antonio, then 
state who that agent was. , 

Interrogatory No. 23. If you have answered that Ramon Musquiz 

was the agent of Francisco Garcia, then state fully what acts 
242 or controll/, if any, the said Musquiz exercised as such agent 

over the Miguel Losoya suerte, and state in this connection, 
if you happen to know, who was the said Musquiz and what official 
posts did he hold, if any,and whether he is living or dead. 

Interrogatory No. 24. Was or was not the said Miguel Losoya 
suerte ever known by any other name? And if known by any 
other name, state it. 

Inierrogated No. 25. If in answer to the last interrogatory you 
have stated that the Miguel Losoya suerte was also known as the 
Francisco Garcia suerte of land, then state fully how and when it 
became known by that name. 7 

Interrogatory No. 26. If you have stated that Francisco Garcia 
held possession of the Miguel Losoya suerte, then state if you ever 
knew any one to hold adverse possession to him from your earliest 
recollection up to 1836 or later. 

Interrogatory No, 27. State fully and precisely all vou may hap- 
pen to know concerning the possession, use, and cultivation of the 

said Miguel Losova suerte from your earliest recollection and 
243 from that time forward. 

Interrogatory No. 28. Did you ever happen to know one 
Concepcion Charl¢; and, if so, who was her husband? And state, in 
this connection, whether she was married more than once. 

Interrogatory No. 29. [f you have stated that Concepcion Charlé 
was married more than once, then state who was her second hus- 
band. . 

Interrogatory No. 50. If you have stated that Concepcion Charlé 
first married Miguel Gotarri, then state, if you know, what children, 
if any, he had by his wife, Concepcion Charlé, and their names. 

Interrogatory No. 51. If you have stated that the second husband 
of Concepcion Charlé was one Venturo Losova, then state what 
children they had, if any, giving their names. 

Interrogatory No. 32. If you have stated that Miguel Gotarri had 
a son by Concepcion Charlé, whose name was also Miguel, then state 
what acquaintance, if any, you had with this last Miguel, and when 

and where. 

244 Interrogatory No. 33. Is the last named, Miguel Gotarri, 
living or dead, and if dead, when and where did he die? 
Interrogatory No. 34. Who, if any one, did the last named, Miguel 

Gotarri, marry ? 
Interrogatory No. 35. Did the last named, Miguel Gotarri, ever go 
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by the name Miguel Losoya? If so, state, if you know, how this 
happened. | 

nterrogatory No. 36. Did the Miguel Losoya suerte, the suerte 
in controversy in this suit, take its name from Miguel Gotarri, some- 
times called Miguel Losoya, or from some other Miguel Losoya ? 

Interrogatory No. 36}. State, if you know, from what Miguel Losoya, 
the suerte in controversy in this suit, took its name. 

Interrogatory No. 37. State, if you know, from general reputation 
or otherwise, whatever became of the Miguel Losoya, from whom the 

suerte in controversy took its name ? 
245 Interrogatory No. 38. Did Miguel Gotarri. sometimes 
‘alled Miguel Losoya, son of Concepcion Charlé, or any of 
the Losova or Gotarri family, to vour knowledje, ever hold and no- 
toriously own the Miguel Losova suerte? And, if vou state they 
did not, then state why vou know it, and how vou know it, and 
what were your cpportunities for knowing it. 

Interrogatory No. 39. State what you know, if anything, as to 
anv of the family of Miguel Gotarri, sometimes called Miguel Lo- 
soya, son of Concepcion Charleé, living upon, cultivating, occupying, 
or useing any portion of the suerte in controversy after the death of 
the said Miguel. 

Interrogatory No. 40. If you have answered that neither Miguel 
Gotarri, son of Concepcion Charlé, or any of his family, possessed, 
cuitivated, or occupied the Miguel Losova suerte, and that it was 
not held and notoriously owned by them, then state how you know 
it, why vou know it, and state, in this connection, all the facts going 
to show this to be a fact. 

Interrogatory No. 41. Did you know Samuel A. Maverick in his 

lifetime ? State when and where did you know him. 
245 Interrogatory No. 42. Did you ever [have] any conversa- 
tion with said Maverick relative to the suerte of land here 
in controversy? If vea, state when and where and what was said 
by the said Maverick concearning the said land. 

Interrogatory No. 45. If you have stated in the preceeding inter- 
rogatory that you had any conversations with said Maverick rela- 
tive to said land, then state how such conversations arose, and give 
the details of the same. 

Interrogatory No. 44. In this connection, state if anything was 
said as to who was the owner of said suerte, and, if the name of 
the owner was mentioned, give it in your answer. 

Interrogatory No. 45. Please state, if you can now remember, 
anything said in any conversations had by you with the said Mav- 
erick going to show the extent of the knowledje, if any, the said 
Maverick had of the claimant or claimants to the suerte In contro- 
versv in 1846, 1847, and 1848, and prior to that time; state the 
facts, if anv, showing said notice in said Maverick. 

Interrogatory No. 46. State, in this connection, if you 

247 happen to know, to what extent, if any, among the popula- 
tion of San Antonio, in the year- 1834, 1855, and 1536, the 

claim or title of Don F. Garcia to the particular suerte now in suit 
was known—that is to say, about how many persons in said city or 
or town knew it‘ 
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Interrogatory No. 47. If in answer to the foregoing you say the 
claim of Don Francisco Garcia to this suerte was one of universal 
or almost universal notoriety and known to almost fo every adult 
person then living in San Antonio, state why it was so well known, 
and please state fully the facts on which you base the statement of 
the notoriety of said claim. 

Interrogatory No. 48. State, if vou can, any facts within your 
knowledge, gathered either from your personal observation or from 
conversations with the seid 8S. A. Maverick, going to show that the 
said suerte now in suit was also known in 1837 and 1838 and down 
to 1847 and 1848, and about that date, to belong to the said Garcia 
or his heirs; and in this connection state any facts in your knowl- 
cdze going to show that the said Maverick had notice of said claim 
or title in 1847, and before that date and subsequent thereto; be full 

and particular in this respect. 
24S Interrogatory No. 49. Please state fully what were your 
means of knowledge and opportunities to become acquainted 
with the facts to which vou have testified. 

Interrogatory No. 50. State fully any other matter or thing, if 
you Lave omitted anything that may be beneficial to either the 
plaintiffs or defendants or that may throw light on the matter in 
controversy, as if you had been specially interrogated thereto. 

BERRY & ROSENHEIMER, 
HANCOCK & WEST, 
MASON & PASCHAL. 

Attorneys for Plaintiffs. 


endorsed ; No. ode>. Sabariego af ais, is, Maverick ct als. [nter- 
rogatories to be propounded to Juan N. Seguin. Filed July Ist, 
ISs2. W.C. Robards. el’k. 


248) Cross-interrogatories to be propounded to Juan N. Seguin 
by the defendants, as follows, to wit: 
Endorsed: No. 53. Pilar Garcia de Sabariego et al. vs. Marv A. 


Maverick ef al. Cross-interrogatories to Juan N. Seguin. Filed July 
oth, 1882. W.C. Robards, clerk. 


Pou) Cross-Inl’g. to JL ON. Sequin. biled oth July, 1SS2. 
In Cireuit Court of the United States for the Western District of 
‘Texas, at San Antonio. 


Pinan GARCIA DE SABARIEGO ef als. ) 
Vs. - No. 33. 
, Many A. Maverick et als. ) 
Cross-interrogatories to be propounded to JuAN N. Seauin, a wit- 
ness for the plaintiffs : 
Ist. If vou say, in answer to the interrogatories-in-chief, that 


vou are acquainted with the suertes of land which were formerly of 


the lands of the Mission de Valero, then please state whether the 
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division of the lands of that mission is not shown by an instrument 
of writing. 

2d. If you say that one of the suertes was known as the Miguel 
Losoya suerte, then state what was the number of that suerte and 
how was it bounded and what was the quantity of land contained 
within its boundaries. 

3d. How old were you when you first became acquainted with 
the Miguel Losoya suerte ? 

4th. If you say that you knew Miguel Losoya by repu- 
951 tation or otherwise, then state whether you ever saw him, and 
when and where. What do you know of his being in the 

army of the United States in 1814 and 1815 ? 

Sth. If you state that you know of any possession of the Miguel 
Losoya suerte, then state when you first knew of such possession, 
giving your own knowledge and not what you may have heard 
others say. Do you not know that the suerte was always in the 
possession of and cultivated by the family of Losoya after the lat- 
ter’s death? Was there any interruption of such possession, except 
for one year about 1835, and was not such session only inter- 
rupted about or at the time of the siege of the Alamo? Did not 
Miguel Gotarri occupy and cultivate the suerte up to the time he 
was killed by the Indians? Was he not killed while at work upon 
this very suerte? Was not said Gotarri also called and known as 
Losoya? 

6th. Were there not several Losoyas related to each other, and 
was not Miguel Gotarri or Losoya also a relative of the family? 

ith. If you say that you knew Captain Don Francisco Garcia, 
then please answer the following questions as to him as fully as 
you can. 

Ist. Was he not an officer in the Spanish army during the 
252 time of the Mexican revolution against Spain, and when did 
lhe cease to be such officer? 

2d. Where was his home after the independence of Mexico was 
achieved ? 

Sd. When and in what year did he die? 

4th. What was his business after he left the Spanish army ? 

Sth. If you say, in answer to the interrogatories-in-chief, that you 
knew or now know Manuel Sabariego, then as to him answer the 
following questions fully: 

Ist. What is his present age ? 

2d. When did you last see him, and where? 

sd. Is he with vou in Laredo at the time you make your answers? 

dth. Is he present while you are answering, or is he at either 
Laredo or near Laredo? If not, where is he? . 

oth. If vou say that he (Sabariego) married the daughter of Fran- 
«sco Garcia, then say where and in what vear he married her. 
When was his wife born, and how old was she when Sabariego mar- 
ried her? 

Gth. Was not Sabariego an officer in the Mexican army during 
the Texas revolutionary war and thereafter? 
ith. Did he not, together with his wife and his wife’s mother, 
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remove from Texas before the Texas declaration of independ- 
25:5 ence, and go to Mexico, and have they not permanently re- 
sided in Mexico since? 

Sth. Did not Sabariego return to Texas in the capacity of a Mexi- 
can officer during the Texas revolution or thereafter; and, if so, 
when and Low many times did he so return? 

Si. If you sav, in answer to any of the interrogatories-in-chief, 
that Francisco Garcia ever held possession of the Miguel Losoya 
suerte of land by or through a tenant, then state the particular time 
or times when such possession was held by such tenant and how 
long it continued, 

9th. If you say that Garcia performed acts of di minion and owner- 
ship over the suerte, then state what such acts \vcre and whether he 
paid taxes upon the land either to the Republic or State of Texas. 
You are requested to state your own knowledge, and not what you 
may have heard others say. 

10th. If you speak of Ramon Musquiz, then state also where he 
died and when, and if he died in Mexico how long had he lived 
there before his death. 

llth. Are not suertes always known by the name of the original 
owner or grantee ? | 

12th. If you have not already stated the relationship of the dif- 
ferent parties named in the interrogatories-in-chief from No, 28 to 

30, you will please now state such relationship, giving dates 
254 of marriages and deaths, when and where you knew them 

and each of them; and, if you did not know them all, which 
of them did you know personally, and how did you derive your in- 
formation ? 

13th. Did not Miguel Gotarri, also called Losoya, hold possession 
of and cultivate the Miguel Losoya suerte as far back as 15821 or 
IS22, and from that time forward to the day of his death, and did 
not his wife, Candalaria de la Garza, by tenants, hold and cultivate 
it after Miguel’s death ? 

Lith. If you state any conversations between yourself and Samuel 
A. Maverick in relation to the above suerte, then please state now 
when and where vou had each of those conversations with said 
Maverick, who was present at each of them, and be particular as to 
the time of each of said conversations, and state also whether vou 
communicated any of said conversations to anv one or more of the 
defendants in this case; and, if so, which of them, and when and 
where. 

loth. If you speak of the knowledge of the population of San An- 
tonio as regards the claim of Garcia in 1834, 1835, and 1836, then 
please state the number of persons having such knowledge; give 
their names and the name of each of the people having such knowl- 

edge. 
255 16th. What was the population of San Antonio in the vears 
above mentioned, and what was its population in 1819 or 
1820?) What changes had taken place in the population between 
1819 and 1837 ? 
17th. In all matters about which you may testify, be particular to 
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give dates, as well as your means of information, and confine 
yourself to facts within your own knowledge. 

18th. When and where were you born ? 

19th. Did you not leave the State of Texas soon after or about the 
year 1836? Ifso, where did you go, and when did you return to 

Texas ? . 
20th. If you have said that you left the State and returned to it, 

and having given the time of your return, then state where you 

lived after your return, and whether vou did not live upon a rancho 
in the country about 50 miles from San Antonio. 

21st. Are you now a citizen of Texas or of some other country, and 
what country ? 

22d. If you are not now a citizen of Texas, then state when you 
left the State, and give the place of your present residence and citi- 
zenship. How far 1s your place of residence from the Rio Grande— 

say, from Laredo? | 
256 23d. Did you come from your home to Laredo for the pur- 
pose of testifying in this case ? 

24th. Who is present while you are answering the interrogatories 
and cross-interrogatories, and at what particular house or place are 
you making your answers ? 

25th. What were your feelings towards Samuel A. Maverick in 
his lifetime, and for many years before his death? Were they 
friendly or otherwise? Answer distinctly whether your feelings to- 
wards said Maverick were unfriendly. 

WAELDER & UPSON, 

Att’ys for the Def’ts, Mary A. Maverick, Sam. Maverick, Wm. H. Mav- 
erick, George M. Maverick, Albert Maverick, Edward H. and Mary 
Terrell, J. H. Kampman, Herman D.and Elizabeth Kampman, Jacob 
&: Ada Waelder, (. M. and Sarah S. Terrell, Ed. Steves, and for 
HW arrantors. 


Endorsed: No. 53. P. Garcia de Sabariego et al. vs. Mary A. Mav- 
erick: et al. Cross-int’y to Juan N. Seguin. Filed July 5,1882. W. 
(. Robards, cl’k, by E. S. Nichols, dep. 


256 Answer of Juan N. Seguin to direct interrogatories, as fol- 
lows, viz: 


256) Answer of Juan N. Sequin. 


Western District or Texas, ) an 
The State of Texas, County of Webb, f°” 


In the U.S. Circuit Court for the Western District of Texas, Sitting 
at San .ntonio, on the Law Docket. 


SABARIEGO ef als. ) 
vs. No. 53. 
MAVERICK et als. ( 


Be it remembered that on the Ist day of September, A. D. 1882, 
at my office in the city of Laredo, before me, W. H. Maury, clerk of 
the district court in and for the county of Webb, State of Texas, 
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Within the said western district of Texas, and betwen the usual hours 
of business, was produced and personally came Juan N. Seguin, a 
resident citizen of the Republic of Mexico, and temporarily of Webb 
county, Texas, a witness in behalf of the plaintiffs, to depose and true 
answers make to the accompanying interrogatories and cross-in- 
terrogatories issued out of the circuit court of the United States for 
the western district of Texas, at San Antonio, on the 2d day of Au- 
gust, A. D. 1882, under the accompanying commission, to depose in 
a civil cause depending in the circuit coart of the United States for the 
western district of Texas, held at San Antonio, in the said district, 
on the common law side of the docket of said court, wherein Pilar 
Garcia de Sabariego and Manuel Sabariego, her husband, are 
256¢ plaintiffs and and Mary A. Maverick, Albert Maverick, George 
M. Maverick. Samuel Maverick, William. H. Maverick, Ed- 
ward II. Terrell and Mary Terreil, his wife; J. I. Kampman, Her- 
man D. Kampman and Elizabeth Kampman, his wife; Bertha Doerr 
and HH. Doeer, her husband; Phillip Immecke, Fritz Steiner, Jacob 
Waelder and Ada Waelder, his wife; Edward Degener and Mary 
Degener, his wife: C. M. Terrell and Sarah S. Terrell, his wife; Ed. 
Steves, I. Dillon, A. Michael and Helen Michael, his wife; J. P. 
Reed and Mary FE. Reed, his wife: Frances FE. Vance and J. Milton 
Vanee, as executors of the estate of William Vance, deceased, and 
individually, and Mary Vance, wife of Milton Vance; C. Upson, ex- 
ecutor of the estate of James Vance, deceased: Dr. J. R. Smith, Dan- 
lel Oppenheimer, and Louisa Oppenheimer, his wife; Mrs. E. V. 
Stegall and A. IL Steagall, her husband; Mrs, E. A. Patton, Mrs. Mary 
Schumacher; Temple Beth-El “Synagogue,” a religious corporation, 
represented by and under the controll of its trustees, Sol. Halff, 8. 
Maver, Simon Frank, A. B. Frank, and Daniel Oppenheimer; The 
City of San Antonio, Texas, a municipal corporation, represented by 
its mayor, James II. French; Trinity Methodist Episcopal Church, 
au religious corporation, represented ‘by and under the controll 
of its trustees, R. M. Moore, Weslev Ogden, C. M. Terreil, 
25d G. W. Brackenridge, George P. Silsby, and M. A. Dougherty, 
so far as sald trustees are known to plaintiffs, the Baptist 
church, a relig’ous corporation represented by and under the con- 
trol! of its trustees, S. Cayce, E. G. Houston, W. 1. Johnson, and 
James Newton, so far as as said trustees are known to plaintiffs ; 
Miss Annie Sweet, Mrs. C. Sweet, widow of J. R. Sweet, and Mrs. E. 
A. M. Houston are defendants in an action of trespass to try titles, 
us Well as for damages and rents, and whose testimony is alleged to 
be material and necessary in said cause in behalf of the plaintiffs, 
and which said witness, Juan N. Seguin, being of lawfull age and 
sound mind, being by me first carefully examined, cautioned, and 
duly sworn on his corporal oath to testify the whole truth touching 
the matters in controversy in said civil cause, aid says as foliows: 


The said Juan N. Seguin, witness aforesaid, not being familiar 
with the English language, being a Mexican, Louis Sanches, Esqr., 
a resident citizen of Webb county, Texas, and a competant inter- 
preter, was duly sworn as interpreter in this connection. 
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Answers of J. N. Sequin to Direct & Oross-Interrogatories, Filed 7th 
Sept., 1882. 


Depositions of JuaN N. SeGuIN, a witness produced and duly 
sworn, as aforesaid, on behalf of plaintiffs: 


To direct interrogatory No. 1 he answers: My name is 
256e Juan Neponecuno Seguin, and I sign myself Juan N. Seguin: 
[am 75 years of age. , 

To direct interrogatory No. 2 he answers: I reside now at Cade- 
rect, Juneuses, State of Nueva-Leon, Republic of Mexico; prior to 
1835 or 1836 1 resided in San Antonio de Bexar, Texas. 

To direct interrogatory No. 3 he answers: Resided in San An- 
tonio de Bexar from the vear in which | was born—1807—until the 
vear 1842. 

To direct interrogatory No. 4 he answers: In the year 1833 I was 
named mayor of the city of San Antonio and political chief pro tem- 
pore of the department of Texas. In October, 1835, I was captain 
of a company of Mexican volunteers who assisted at the memorable 
battle of San Jacinto, in defense of the independance of Texas, on 
the 21st April, 1856. In 1857 [ was colonel of the first regiment of 
cavalry of ‘Texas. In 1858 I was elected senator in the Congress of 
Texas. In 1840 1 was elected mayor of the city council of the city 
of San Antonio. In 1869 I was appointed county judge of Wilson 

county, Texas, and also a delegate from Wilson & Guada- 
256f lupe counties to the convention at Houston for nominating 
State officials. 

To direet interrogatory No. 5 he answers: | know the suertes of 
lands in the city of San Antonio belonging to the missien of San 
Antonio de Valero. I know them because they were adjudicated 
by orders of the Spanish government tothe families that came from 
the town of Adaceis, State of Louisiana. I know them from reading 
the archives of the city during the time I was, mayor and politieal 
chief pro tem. of Texas, and because | know personally the parties 
who were the owners of the same, and I conversed with them con- 
cerning many matters concerning their lands. 

To direct interrogatory No.6 he answers: | knew those lands 
since | was 11] years of age. 

To direct interrogatory No. 7 he answers: Yes, sir. [ knew that 
there was a suerte with the name “ Miguel Losoya suerte.” 

‘To direct interrogatory No. 8 he answers: The first time that I 

knew the suerte named by the name of “ Miguel Losoya 
256g ‘suerte” was in the vear 1818. I knewthe suerte of land be- 

‘ause the Spanish lieutenant, Francisco Garcia, consulted my 
father, Dou Erasmo Seguin, if he should buy the suerte of land be- 
longing to the rebel Miguel Losoya. 

‘To direct interrogatory No. 9 he answers: It was situated in the 
ficlds of mission of San Antonio de Valero, bounded on the north 
by the land of the Widow Viciente Amador, on the south by the 
land of Cipriano Losoya, on the east by the wall of the mission of 
San Antonio de Vaiero, and on the west by the lands of Don Fran- 
cisco Callantes and Manuel Jimines. 
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To direct interrogatory No. 10 he answers: I know the suerte of 
Cipriano Losoya, and I recollect that this of Cipriano is situated to 
the south side of the one of Manuel Losova, and that the one of Cip- 
riano and Miguel were adjoining, and this one of Cipriano was on 
the bank of the river. 

To direct interrogatory No. 11 he answers: I knew Miguel Losoya 
only by name; never saw him. 1 do not know whether he is living 

or dead, and if he is still living he is over 100 years of age. 
257 To direct interrogatory No. 12 he answers: I do not know 

more about Miguel Losoya than I stated in answer to inter- 
rogatory preceeding. He disappeared from Texas since the begin- 
ning of this century as a rebel or insurgent.’ 

To direct interrogatory No. 13 he answers: In 1820. By the vear 
1820 the Miguel Losoya suerte was the property of the lieutenant 
of the regiment “ Estramadura,” Don Francisco Garcia, who bought 
it at public auction by order of the Spanish governor, Don Antonio 
Martines, and kept it in peaceable possession till the year 1834, when 
he died of an attack of cholera in the Bahia del Esperita Santo, 
near Goliad, by which death the land belongs to his legimate daugh- 
ter, Dona Pilar Garcia de Sabariego. The possession of this land 
by Garcia was publicly aad notoriously known by the whole of the 
city of San Antonio. I knew all this because I lived all that time 
in the city of San Antonio, and I knew the parties well of whom 
we are speaking. 

To direct interrogatory No. 14 he answers: From the year 

255 1824 to the year 1835 the land known as the Miguel Losoya 

was cultivated by Felipe Musquiz, the brother of Don Ramon, 

attorney-in-fact of Don Francisco Garcia. | do not remember who 
culvated it after that time. 

To direct interrogatory No. 15 he answers: I knew the captain, 
Don Francisco Garcia, since the time he was lieutenant of the regi- 
ment “ Estramadura” in San Antonio de Bexar. 

To direct interrogatory No. 16 he answers: I knew that Don Fran- 
cisco Garcia married with Dona Gertrudes Barrera, of San Antonio, 
of which marriage they had but one daughter, Dona Pilar Garcia 
de Sabariego ; then Garcia lived in La Bahia del Esperita Santo, 
Texas. 

To direct interrogatory No. 17 he answers: I knew Don Manuel 
Sabariego, who married Dona Pilar Garcia, the legitimate daughter 
of Don Francisco Garcia and Done Gertrudis Barrera, and I knew 
him at the Bahia del Esperita Santo, Texas. 

To direct interrogatory No. 18 he answers: Ramon Mus- 
20) quiz, as attorney-in-fact of Don Francisco Garcia, had pos- 
session of the suerte of land known as the one of Miguel 
Losova, and, as [ have said, Felipe Musquez, brother of Don Ramon, 
cultivated that land’ by order of Don Ramon from the year 1820 to 
the year 1854, and I don’t know who cultivated it afterwards; con- 
quently Francisco Garcia had possession of that land by means of 
his attorney-in-fact and rentors. 

To direct interrogatory No. 19 he answers: The possession of said 

land was acquired by sale that was made of the same by the gov- 
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ernor, Don Antonio Martines, as has already been said, and after 
the year 1820 to 1854 was cultivated Sy Felipe Musquez, rentor of 
Ramon Musquez, attorney-in-fact of Don Francisco Garcia, who 
publicly and notoriously in all the city of San Antonio de Bexar 
was the owner. 

To direct interrogatory No. 20 he answers: Francisco Garcia 
started from the city of San Antonio de Bexar to La Bahia del Es- 
pireta Santo in the year 1820 or 1821. Ido not remember with 
certainty the date. 

To direct interrogatory No. 21 he answers: Since he went 

260 to La Bahia Fr. Garcia personally had charge of his property 

until 1824. He then appointed Don Ramon Musquez his 
attorney-in-fact of said suerte in San Antonio de Bexar. 

To direct interrogatory No. 22 he answers: Ramon Musquez was 
appointed attorney-in-fact by Don Francisco Garcia, as I have stated 
in former paragraph. ; 

To direct interrogatory No. 23 he answers: Ramon Musquez, as 
attorney-in-fact of Francisco Garcia, paid the necessary expenses of 
the common work of the land known as the Miguel suerte, and col- 
lected from his brother Felipe the rent of said land and remitted it 
to Don Francisco Garcia, as owner of the land. Don Ramond Mus- 
quez filled the office of secretary of the governor of Texas, and was 
political chief of the department of Texas from 1832 to 1834, and is 
dead. 

To direct interrogatory No. 24 he answers: Since the purchase of 
said land it was known as the one of Don Francisco Garcia. 

To direct. interrogatorv No. 25 he answers: This land did 
261 ~=not havea particular name. It was known as the property 
of Don Francisco Garcia in all the city of San Antonio. 

To direct interrogatory No. 26 he answers: From the year 1520 
to the year 1834 I am absolutely sure or certain that no person had 
adverse possession to Don Francisco Garcia to said suerte of land. 
I heard afterwards that Mr. Maverick bought it and possessed it. 

To direct interrogatory No. 27 he answers: I only can repeat 
what I have said before. I know that said land known as the suerte 
of Miguel Loseya was possessed, used, and cultivated in the manner 
ubove stated for Francisco Garcia, represented by Ramon Musquez, 
as attorney-in-fact of his brother Felepe, as rentor. 

To direct interrogatory No. 28 he answers: I knew Concepcion 
Charlé; she was married twice; her first husband was named 
Miguel Gotarri and the second husband Venturo Losoya. 

To direct interrogatory No. 29 he aaswers: Her second husband 
was Venturo Losoya, 

To direct interrogatory No. 30 he answers: By the first 
262. marriage I knew only two sons, Eliges and Miguel Gotarri. 

To direct interrogatory No. 31 he answers: The children 
by the marriage of Venturo Losoya and Concepcion Charlé were 
Felix, Marigenta, Toribio, Juana, and Juan Losoya. 

To direct interrogatory No. 32 he answers: I knew well Miguel, 
son of Miguel Gotarri and Concepcion Charlé, and I baptised or 
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christened a girl of this same Miguel, having known him since child- 

hood to his death by the Indians in 1845. 
To direct interrogatory No. 33 he answers: This Miguel Gotarri, 

the Indians killed him in the vear 1845 at San Antonio de Bexar. 
To direct interrogatory No. 34 he answers: He married with 

Candelaria de la Garza. 

To direet interrogatory No. 50 he answers : That Miguel Gotarri 

never went by any other name than Miguel Gotarri. 


263 To direct interrogatory No. 36 he answers: The suerte of 


land in this suit did not take the name of Miguel Gotari, 
named Miguel Losova, as you say, but it did take the name of the 
same Miguel Losova to whom the Spanish government in the last 
century conceded originally that same land, and | have heard that 
the last-mentioned Miguel Losoya was a brother of Domingo Losova, 
whom I knew personally, and this same Domingo told me that the 
Comanches had killed his brother Miguel in the vear 1815. 

lo direct interrogatory No 364 he answers: This land took the 
name of the same Miguel Losoya, to whom the Spanish government 
conceded the land in the last century. 

To direct Interrogatory No. 57 he answers : by Information that 
[have that Miguel Losova disappeared at the boginuing of the year 
ISlfor 1815, being an insurgent, and [ knew trom his” brother 
Domingo that the Comanches had killed him about the vear 1815. 

To direct interrogatory No. 38 he answers: Miguel Cotarri has 

not been named or has not been known as Miguel Losoya, or 
2610 by any other name but Miguel Gotarri, nor has any of the 

Gotarrior Losoya families had any right to the suerte known 
as the Miguel Loseya suerte, and this | know, because | had been 
all this time in San Antonio, and I knew well the parties that owned 
that propertv—the city of Antonio was at that time verv small, and 
every one knew what transpired or occurred in the town—and for 
reasons of my public employment. 

To direct: interrogatory No. 59 he auswers: Neither Miguel Go- 
tarri, named,as vou say, Miguel Losoya, during his life, nor any one 
of his family after his death, lived, cultivated, occupied, or used any 
part of the suerte of land now in controversy. 

To direct interrogatory No. 40 he answers: Before the vear 1819 
| do not know what person oceupied or possessed that land, but I 
knew from the vear 1819 to the vear 1854 that suerte of land was 
possessed, occupied, cultivated, and used notoriously and publicly 
by Francisco Gareia, and that | knew of my personal knowledge. 

To direct interrogatory No. 41 he answers: Knew him in his life- 

time in the city of San Antonio about 1835 or 1836. 
POD To direct. interrogatory No. 42 he answers: I have had a 

conversation with said Maverick in regard io the land in this 
suit. Maverick came to my house in San Antonio de Bexar in 1837 
to ask me whether the person who was selling said suerte of land 
had the right to sell it. [answered him that no one had the right 
if they were not the heirs of Francisco Garcia, or legal representa- 
tives of them, because it was the exclusive property of Francisco 
Garcia. 
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To direct interrogatory No. 43 he answers: In the year 1837 I was 
military commander of the Department of the West, and Maverick 
was a friend of mine and merited my confidence, and in this way 
he came to inform himself of.me if the sale of the suerte would be 
good. I told him no, and I advised him that that was the property 
of Don Francisco Garcia, and only the legitimate heirs of Francisco 
Garcia could give a legal deed. | 

To direct interrogatory No. 44 he answers: I told Maverick that 
the land belonged to Francisco Ciarcia, and only his heirs would 

have the right to sell it and give title to the same. 
266 To direct interrogatory No. 45 he answers: As I have al- 

ready stated I informed Maverick that the heirs of Francisco 
(iarcia were the legitimate owner- of the land in question, and Mr. 
Maverick knew well since the year 1837 that the heirs of Francisco 
Garcia were the legitimate owner-, because I had told him so, but as 
Maverick was a speculator in the purchase of lands and properties 
his ambition did not permit him to take care as to the leasing of 
the purchases that he would make. I know that not only —this prop- 
erty In question, but further that he made other purchases of per- 
sons who did not have the right to sell, he knowing it. 

To direct interrogatory No. 46 he answers: It was known by all 
the city of San Antonio in the years 1834, 1835, and 1836 that the 
suerte of land in question in this suit was the property of Francisco 
Gaarcia. At that time the city was small, and anything like this all 
knew it. I can assure that 300 or 400 competant adults knew it. 

To direct interrogatory No. 47 he answers: Francisco Garcia was 

publicly and notoriously well known in the city of San An- 
267 ~~ tonio, and that and that ne had sufficient capacity to obtain 

legally this daw in question, and that Ramon Musquiz, his 
attorney-in-fact, was a man of much honor and great respectability, 
and that his brother, Felipe Musquiz, obtained that land as rentor 
of his brother Don Ramon, as attorney-in-fact of Francisco Garcia, 
it being notoriously and publicly known that Felipe Musquiz cul- 
tivated that land from 1820 to 1834, this being well known by any 
person or adult of the town, and this and my personal knowledge 
are the reasons for giving this answer. 

To direct interrogatory No. 48 he answers: Only one conversation 
| had with Maverick in regard to said land, as I said in the year 
1837, and since that time Mr. Maverick had complete information 
that the heirs of Francisco Garcia were the legitimate owners. I 
did not — until after a great many years that Mr. Maverick pur- 
chased the suerte of land in question, and I did not think he 
would buy it after the information I gave him. 

To direct interrogatory No. 49 he answers: The opportunities that 

were presented to me for knowing that the property in question 
26S was that of Don Francisco Garcia was because my father, 

Don Erasmo Seguin, and the adult persons of high reputa- 
tion in the town informed me of it, and, further, | being mavor of 
the city, and the meetings that the owners of the labore-s of the 
mission of Santonio de Valero had to agree in the common works 
of the lands thereof. Don Ramon Musquiz, and sometimes his 
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brother, Felipe Musquiz, as representatives of Don Francisco Garcia, 

would assist at those meetings, and, further, that it was notorious in 

the town that the land in question belonged to Francisco Garcia. 
To direct interrogatory No. 50 he answers: [ have no more to 


Sav. 
é JUAN N. SEGUIN. 


Louis Sanchez, sworn interpreter. 


Sworn to and subscribed before me this Ist day of September, 
A.D. 1882. 
[SEAL.] W. H. MAURY, 
('‘lerk District Court, Webb County, Texas. 
269 Answer of Juan N. Seguin to Cross-Interrogatorics. Filed Sth 
July, 1SS2. 


27) To cross-interrogatory No. 1 he answers: | know that there 
existed a document of the partition of these suertes, tut I do 
not know whether it exist- vet. 

‘To cross-interrogatory No. 2 he answers: I do not know the num- 
ber of the suerte, but I know that it is bounded on the north by land 
of the widow of Vicente Amador; on the south with the one of Cip- 
riano Losoya; on the cast with the wall of the mission of San An- 
tonio de Velero; on the west with the lands of Don Francisco Col- 
lantes and Manuel Jamines. I do not know how much land it 
contained inside of its limits. 

To cross-interrogatory No. 3 he answers: I was of the age of about 
eleven vears. 

To cross-interrogatory No. 4 he answers: I never have seen Miguel 
Losova; I do not know whether he was in the army of the United 
States or at the battle of New Orleans. 

‘To cross-interrogatory No. 5 he answers: I knew in the vear 

271  =1820, as the legitimate owner of that land, Don Francisco 

Garcia. By that time I had suflicient personal knowledge to 

know who were the owners of lands. | know of my personal know]l- 

edge that Francisco Garcia had possession of these lands in the year 

1820, and this was the first time that | knew that this was a posses- 

sion of his. The family of Losoyva never possessed ner cultivated 

that land after the vear 1820; I do not know at what place the in- 

dians killed Migael Gotarri; Miguel Gotarri was never named or 
known by the name of Miguel Losoya. 

‘To cross-interrogatory No. 6 he answers: | have known several 
Losovas, and I know that the mother of Miguel Gotarri had as a 
second husband one Venturo Losova. 

To cross-interrogatory No. 7 he answers: | knew Captain Don. 
Francisco Garcia from the vear 1818 to the vear 1821, as a lieuten- 
ant in the regiment of Estramaduro in the Spanish army. After the 
vear 1821 he lived at La Bahia del Esperita Santo, Texas, where he 

died in the year 1854; after being an officer he was a merchant. 
22 To cross-interrogatory No. 8 he answers: Manuel Sabariego 
is of an advanced age, but I do not know precisely his age . 
? 
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he may be more or less of my age. I saw him the last time at the 
city of San Luis Potosi, in Mexico, in the year 1863, and since that 
[ have not seen him, and consequently he is not now present with 
me now while I am giving my depositions. He not being in either 
of the two Laredos, and not being in San Luis Potosi, I do not know 
where he is. Manuel Sabariego married at La Bahia Esperita Santo 
in the year 1833. I do not remember certainly where Pilar Garcia, 
wife of Manuel Sabariego, was born, if in San Antonio or at the La 
Bahia del Esperita Santo; neither do I remember at what age she 
married. I know that she was very young. Sabariego was an offi- 
cer in the Mexican army before, during, and after the revolutionary 
war of Texas. Sabariego, his wife, and his mother-in-law went from 
‘Texas to Mexico before the declaration of the independence of Texas, 
and have resided there since that time. I do not know whether 
Sabariego returned or not. 
70 To cross-interrogatory No. 8 he answers: From my _ per- 
sonal knowledge, from 1824 to 1834. 

To cross-interrogatory No. 9 he answers: I do not know whether 
he has paid taxes or not. 

‘To cross-interrogatory No. 10 he answers: Ramon Musquiz started 
in the year 1856 from Bexar and did not return any more to live in 
‘Texas, and died at Mondova, Mexico, but I do not remember the 
year in which he died. 

To cross-interrogatory No. 11 he answers: The suertes are gen- 
erally known by the names of the original owners. 

To cross-interrogatory No. 12 he answers: I, for an answer, refer 
to my declaration given in reply to interrogatories from No-. 28 to 35. 
To cross-interrogatory No. 15 he answers: I say positively, no. 

To cross-interrogatory No. 14 he answers: I had only one 

274 conversation with Maverick in regard to this land ; that was 

in the vear 1837,in my house in San Antonio, and, not know- 

ing who besides the Mavericks are the defendants in this suit, I do 

not know whether I have communicated with any one of them or 
not. When I spoke with Maverick there was no one present. 

To cross-interrogatory No. 15 he answers: As I have said before, 
there were from 300 to 400 adult persons — constituted the town ; 
among them are Augustin Barrera, José Flores, Manuel Gil, Dorotio 
Gil, Juan José Flores, Francisco Ruiz, Antonio Menchaca, Neponu- 
ceno Flores, José Ma. Flores, Juan A. Tombana, Pedro Flores, Juan 
(jomez, Ambrasio Rodriguez, Lewis Gomez, Erasmo Seguin, and a 
great many others that are dead and buried in the cemetery and 
whose names I could give if I had sufficient time to recollect their 
names. 

To cross-interrogatory No. 16 he answers: In the year- 1834, 1835, 
and 1836 the population of San Antonio was from 2,500 to 3,000 
souls, and the populaton in the year- 1819 and 1820 were about 
the same. I think that the population was greater in the year 

1837. 
275 To cross-interrogatory No. 17 he answers: I will comply 
with that. 
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To cross-interrogatory No. 18 he answers: I was born in San An- 
tonio de Bexar, Texas, on the 28th of October, in the year 15807. 
To cross-interrogatory No. 19 he answers: I did not leave Texas 
until the vear 1842 for Mexico. I returned in the year 1548 to 
Texas. 
To cross-interrogatory No. 20 he answers: After my return | 
lived in Wilson county up to the year 1870. 
To cross-interrogatory No. 21 he answers: I lefi Texas on the Ist 
day of January, 1870. [| now reside in Cadareita Jimenes, State of 
Nueve Leon, on the Rio Grande about 70 leagues —. j 
To cross-interrogatory No. 23 he answers: [ came on my own 
business to Lampasas, and there [ was requested to come here and 
vive my declarations. , 
To cross-interrogatory No. 24 he answers: In the clerk's a 
2°76 ~~ office in in the court-house in Laredo, in the presence of W, 
H. Maury, clerk of the district cour of Webb county, and 
Louis Sanchez. interpreter. 
‘To cross-interrogatory No. 25 he answers: Maverick, since the 
time I knew him in the year 1836, was my particular friend, and 
never during his life was there,a reason to break our friendship. 


JUAN N. SEGUIN. 


LUIS SANCILEZ, 


Sworn Interpre fer. 


Sworn to and subscribed before me this Ist day of September, A: 
}). 1882. }. 
W. H. MAURY, 
(Tk Dist. Court, Webb Co., Texas. 


The Strate or PENAs, County of Webb: 


I, W. HL. Maury, clerk of the district court within and for the 
county of Webb and State of Texas, do hereby certify that at the 
time and place aforesaid, Juan N. Seguin, a witness on behalf of the 
plaintiffs in the above-entitled cause, was by me duly sworn, before 
any questions were put to him, to tell the truth, the whole truth and 
nothing but the truth relative to said cause, and the answers 
277 ~—oof said witness to the accompanying direct. interrogatories 
and cross-interrogatories were taken down in writing by me, 


and the depositions as above set forth was carefully read over to, g 
signed, and sworn to by him before me at the time and place afore- ' 
said. 


And I further certify that Louis Sanchez, Esqr., was by me selected 
and duly sworn to true interpretation make of the direct interroga- 
tories and cross-interrogatories propounded to the above-named wit- 
ness and of his answers thereto, and that the said Luis Sanchez was 
duly sworn as aforesaid before any questions were propounded to 
said witness; and | hereby certify that the said Luis Sanchez is a 
person duly skitled and qualified in the English and Spanish lan- 
guages to make such interpretation. ° 

| further certify that I am neither of counsel -or attorney in said 
cause, nor am | of interest in the same, nor am I a party to the 
same. 


1. 


~ PEM 
‘ 
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Given under my hand and seal of office, in the city of Laredo, 
Webb Co., Texas, this 2d day of September, A. D. 1882. 


[SEAL] W. H. MAURY, 
(‘lerk District Court, Webb Co., Texas. 
275 Direct interrogatories to Juan José Flores, Mrs. Ursula 


Gortarri de Arsienaga, Lewis Gomez, and Juan Rodrigues, 
propounded by the plaintiffs in case [of] Pilar Garcia de Sabariego 
et al. vs. Mary A. Maverick et al., No. 53, and filed July 3, 1882. 


Endorsed: No. 53. Pilar Garcia de Sabariego et al. vs. Mary A. 
Maverick et al. Filed Julv 3, 1882. W.(C. Robards, clerk. 


279 Direct Interrogatories to Juan Jose Flores, Mrs. Ursula Gortarri 
de Arceeniego, Louis Gomez, Juan Rodriguez. 


In the Circuit Court of the United States for the Western District of 
Texas, Sitting at San Antonio, on the Law Side of tne Docket. 


PILAR GARCIA DE SABARIEGO ef al. ) 
7 2 
ws. “ No. «ded. 

Mary A. Maverick ef al. j 


‘To Marv A. Maverick, Albert Maverick, Geo. M. Maverick, Samuel 
Maverick, William H. Maverick, Edward H. Terrell, and Mary 
Terrell, his wife; J. H. Kampman, Herman D. Kampman, and 
Elizabeth, his wife; Bertha Doer and H. A. Doer, her husband; 
Phillip Immeicke and Fritz Steiner, Jacob Waelder and Ada 
Waelder, his wife; Edward Degene# and Mary, his wife; C. A. 
Terrell and Sarah 3., his wife; Ed. Steves, E. Dillon, A. Michel 
and Helen Michel, his wife; J. P. Reed and Mary E. Reed, his 
wife: Francis E. Vanee and J. Milton Vance, as executors of the 
estate of William Vance, deceased, and individually, and Mary 
Vance, wife of J. Milton Vance; C. Upson, executor of the estate 
of James Vance, deceased; Dr. J. R. Smith, Daniel per ee 
and Louisa Oppenheimer, his wife; Mrs. E. V. Stegall and A. H. 
Steagall, her husband; Mrs. FE. A. Patton, Mrs. Mary Schumacher; 
Temple Beth-E] Synagogue, a religious corporation, represented by 

and under the control of its trustees, Sol. Halff, Simon Frank, 

280 A.B. Frank and Dan. Oppenheimer, The City of San Antonio, 

‘Texas, a municipal corporation, represented by its mayor, 
James H. French; Trinity Methodist Episcopal Church, a religious 
corporation, represented by and under the control of its trustees, R. 
M. Moore, Wesley Ogden, C. M. Terrell, G. W. Brockinridge, George 
B.Silsby,and M.A. Dougherty, so far as said trustees are known to 
plaintifis ; The Baptist Church, a religious corporation, represented 
bv and under the control of its trustees,S. Coyce, E.G. Hooston, W. 
1). Johnson,and James Newton,so far as said trustees are known to 
plaintiffs; Miss Annie Sweet and Mrs. C. Sweet, widow of J. R. 
Sweet, Mrs. E. A. M. Hooston, or their att’ys of record ; Waelder and 
Upson, Shook and Dittmar, A. W. Houston, Ogden & Ogden, De- 
vine and Cowie, Eckfor and Newton: 

You will please take notice that five days after the service of this 
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notice and a copy of the subjoined interrogatories the plaintiffs in 
the above-entitled cause will apply to the clerk of the circuit court 

of the United States for the western district of Texas, at San 
281 Antonio, fora commission to take the depositions of Juan Jose 

Flores, Louis Gomez, Mrs. Ursula Gortarri de Arcienaga, and 
Juan Rodrigues, all of whom reside in the county of Bexar, in the 
State of Texas, and who are aged and infirm and will by reason 
thereof probably be unable to attend the court in answer to the sub- 
joined interrogatories; which depositions, when so taken, are to be 
read in evidence by the plaintiffs on the trial of this cause. 

MAS yN AND PASCHAL, 
Alt'ys for Plaintiffs. 


Interrogatories to be propounded to Juan Jose Flores, a resident 
of Bexar county, Texas, who is aged and infirm. 

Interrogatory No. 1. What is your name, where do you live, and 
vwi.ere were you born? 

Interrogatory No. 2. Where have you always resided ? 

Interrogatory No. 3. Are you acquainted with the suertes of land 

in the city of San Antonio, Texas, lving west and northwest of 
282. the Alamo plaza, and which were formerly of the lands of the 

Mission de Valero? If yea, how, from whom, and by what 
means did you obtain this information ? 

Interrogatory No. 4. If you say you know these lands, then please 
state how far back your recollection of the same extends and how 
old were you when you first knew them. 

Interrogatory 5. If vou have answered that you know said suerte 
of lands, then please state if you ever knew among said suertes a 
suerte called or known as the “ Miguel Losova suerte.” 

Interrogatory No. 6. If you state that you knew such a suerte, 
then state when you first became acquainted with it. 

Interrogatory No. 7. If you have stated that vou knew the“ Mig- 
uel Losoya suerte,” then state how it was situated and by what lands 
it was bounced and when you first knew it. 

Interrogatory No. 8. Do you know who, if any one, held posses- 
sion of the said Miguel Losova suerte in the vear 1820 and from 

that time forward? If you do, state who was in such pos- 
283 session and how you know this fact. 

Interrogatory No. 9. If, in answer to the preceding inter- 
rogatories, you say that the said Miguel Losoya suerte was cultivated 
at any time from 1820 to 1856 or later, then please state by whom 
it was cultivated, for whom, and at what time. ; 

Interrogatory No. 10. Please state who, if anv one, cultivated the 
said suerte in 1835. 


[nterragatory No. 11. If you have stated, in answer to the last 


preceding interrogatory, that vou cultivated the same suerte in 1835, 
then state fully and particularly whether vou cultivated the same as 
the owner of it or as a tenant of some one else. | 
Interrogatory No. 12. If, in answer to the last preceding interroga- 
tory, vou say that you cultivated the said suerte as a tenant, then 
state fully from whom you rented the same. 
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Interrogatory No. 13. If,in answer to the last preceding interroga- 
tory, you say me rented the said suerte from Ramon Musquis, then 
state who Ramon Masquis was and whether he is now living 
284 or dead, and state, further, when he rented the same to you 
whether he did so as the owner of the same or as the agent of 

some one else. 

Interrogatory No. 14. If, in answer to the last preceding interroga- 
tory, you say that Musquis rented you the said suerte as the agent 
of some one else, then state whether he disclosed to you the name of 
the person for whom he was acting as agent; and, if he did, then 
state who the person or persons were for whom he was acting as such 
agent. , 

Interrogatory No. 15. State, if you know, by what name the said 
suerte was known at the time you cultivated the same. 

Interrogatory No. 16. State what rent, if any, vou paid for the 
said suerte and to whom you paid it and in what was it paid. 

Interrogatorvy No. 17. Who, if any one, assisted you in the culti- 

ration of said suerte ? 

Interrogatory No. 18. If you have stated, in answer to the last 
interrogatory, that some other person assisted you in cultivating 
said suerte and you have given his name, then state if that person 

is living or dead ; and, if living, where does he now reside? 
285 Interrogatory No. 19. What improvements, if any, were 

upon said suerte at the time you cultivated the same and 
from vour earliest recollection of said suerte ? 

Interrogatory No. 20. State fully and precisely all you may hap- 
pen to know concerning the possession, use, and cultivation of the 
said ¥ Miguel Losoya suerte” from your earliest recollection and 
from that time forward ? 

Interrogatory No. 21. Did vou ever happen to know one Concep- 
cion Charle; and, if so, who was her husband? <And state in the 
connection whether she was married more than once. 

Interrogatory No. 22. If you have stated that Concepcion Charle 
was married more than once.then state who was her second hus- 
band. 

Interrogatory No. 25. If you have stated that Concepcion Charles 
first married Miguel Gortarri then state, if vou know, what children, 
if anv, he had by his wife, Concepcion Charle, and their names. 

Interrogatory No. 24. If you have stated that the second husband 
of Concepcion Charle was one Venturo Losova then state what chil- 

dren they had, if any, giving their names. 
286) Interrogatory No. 25. If you have stated that Miguel Gor- 
tarri had a son by Concepcion Charle whose name was also 
Miguel then state what acquaintance, if any, you had with this last 
Miguel, and when and where. 

Interrogatory No. 26. Is the last-named Miguel Gortarri living or 
dead; and, if dead, where did he die? 

Interrogatory No. 27. Who, if any one, did the last-named Miguel 
Gortarri marry ? 

Interrogatory No. 28. Did the last-named Miguel Gortarri ever go 
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by the name of Miguel Losoya? If so, state, if you know, how this 
happened. : 

Interrogatory No. 29. Did Miguel Gortarri, sometimes called 
Miguel Losoya, son of Concepcion Charle, or any of the Losoya or 
Gortarri family, to vour knowledge, ever hold and notoriously own 
the Miguel Losova suerte ; and, if you state that they did not, then 
state why vou know it, how you know it, and what were your oppor- 
tunities for knowing. , 

Interrogatory No, 30. State what you know, if anything, as 

287 to any of the family of Miguel Gortarri, sometimes called 

Miguel Losova, son of Concepcion Charlé, living upon, culti- 

vating, cecupying, or using any portion of the suerte in controversy 
after the death of the said Miguel. ; 

Interrogatory No. 31. If you have answered that neither Miguel 
Gortarri, son of Conception Charlé, or any of lis family, possessed, 
cultivated, or occupied the Miguel Losoya suerte, and that it was not 
held and notoriously owned by them, then state how vou know it, 
wiry you know it, and state in this connection all the facts going to 
show this to be a fact. 

Interrogatory No. 52. Was or was not Miguel Gotarri, who was 
sometimes called Miguel Losovo, a son of Concepcion Charle, culti- 
vating a suerte in San Antonio at the time of cis death? Tf yea, 
state, if you happen to know, what suerte he was then cultivating, 
and give the situation of it, as near as you can, with reference to 
the Miguel Losoya suerte. 

Interrogatory No. 33. Did or did not the said Miguel Gortarri, 

son of Concepcion Charle, and his family, to vour knowledge, 
28S ever leave San Antonio; and, if vea, what vear did they leave 

and where did they go? And if you say they left, then state 
fully why vou know it,how vou know it,and what were vour means 
of knowing. 

Interrogatory No. 54. If, in answer to the last preceding inter- 
rogatory, you have stated that the said Miguel Gortarri and his 
family left San Antonio, then state if you know in what vear the 
sald Miguel returned, if at all, and why and how vou know it. 

lnterrogatory No. 55, State. if vou know, when the family of the 
said Miguel Gortarri returned to San Antonio, if at all, and whether 
they came back with the said Miguel. 

lnterrogatory No. 36. State, if you happen to know, where the 
family of the said Miguel Gotarri was at the time of his death. 

lnterrogatory No. 37. If, in answer to the last preceding inter- 
rogatory, vou have stated that the family of the said Miguel Gortarri 
were not in San Antonio at the time of his death, then state if you 

know where they then were and how long after the death of 
289 the said Miguel before they returned to San Antonio, if 
at all? 

Interrogatory No. 58. Did you ever know one Captain Don Fran- 
cisco Garcia? Tf vea, where did vou know him? 

Interrogatory No. 59. If you state that you knew Captain Don 
Francisco Garcia then state if he had any children; and, if so, how 
many and what were they named, and where did he then reside. 
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Interrogatory No. 40. Were you ever acquainted with one Man- 
uel Sabariego? If yea, who did he inarry, if any one, and give the 
name of his wife’s father and mother, and where did you know 
hims ? 

Interrogatory No. 41. If, in answer to interrogatories Nos. 8 & 9, 
you say that Francisco Garcia held possession of the Miguel Losoya 
suerte, at any time from 1820 to 1836 or later, then state fully how 
he held such possession, whether in person or by tenant. 3 

Interrogatory No. 42. State all you may know, if anything, rela- 

tive to the possession of said suerte by the said Francisco 
290 = Garcia, and how he came into possession of the same, if at 

call, and what acts of dominion and ownership he performed, 
if any, and when and to what time? 

Interrogatory No. 43. When, if ever, did the said Francisco 
Garcia leave San Antonio de Bexar, and where did he go to reside, 
if anywhere? 

Interrogatory No. 44. State, if vou happen-to know, to what ex- 
tent, if any, among the population of San Antonio, in the years 
1834, 1855, & 1836, the claim or title of Don Francisco Garcia to the 
particular suerte now in suit was known—that is to say, about how 
many persons in said city or town knew it. 

Interrogatory No. 45. If, in answer to the foregoing, you say the 
claim of Don Francisco Garcia to this suerte was one of universal, 
or almost universal, notoriety, and known to almost every adult 
person then living in San Antonio, then state why it was so well 
known, and please state fully the facts on which vou base the state- 
ment of the notoriety of said claim. 

Interrogatory No. 46. Please state fully what were your means of 
knowledge and opportunities to become acquainted with the facts 

to which you have testified. 
291 Interrogatory No. 47. State, if you happen to know, anything 
which you can now remember that will be of benefit to either 
party in this suit, or will serve to throw light on the matter in con- 
troversy, if by accident you have heretofore omitted the same. 


Interrogatories to be propounded to Mrs. Ursula Gortarri de Ar- 
cieniega, a citizen of Bexar county, Texas, who is aged and infirm, 
witness for plaintiffs. 

Interrogatory No. 1. What is your name, where do you now re- 
side, where were you born, and what is your age? 

Interrogatory No. 2. What was the name- of your father « 
mother ? 

Interrogatory No. 3. Are your father and mother living or dead ; 
if dead, when did they die, and where ? 

Interrogatory No. 4. Who were your grandmother and your 
erandfather on your father’s side? 

Interrogatory No. 5. If you say that your grandmother was Con- 
cepcion Charlé and your grandfather Miguel Gortarri, then give the 

names of the children, if any, by this marriage. 
22 Interrogatory No. 6. Was your grandmother, Concepcion 


Se Oe eee Sle eh ee 


112 PILAR GARCIA DE SABARIEGO ET AL., &¢., VS. 


Charlé, married more than once; if se, what was the name of her 
other, or second husband ? 

Interrog: itory No. 7. If vou say her second marriage was with 
Venturo Losoya, then give the names of the children, if any, by this 
marriage. 

Interrogatory No. 8. Are they living or dead? And if any are 
living, state where they now reside, and where they are. 

Interrogatory No. 9. What other name, if any, was your father 
sometimes called, than by that of Miguel Gortarri ? 

Interrogatory No. 10. If you have stated that your father, Miguel 
Gortarri, was sometimes called Miguel Losoya, then state fully why 
he was thus called, and also state by which hame he was best and 
generally known. ' 

Interrogatory No. 11. Where were your father and your mother 
marricd ? , 

[nterrogatory No, 12. Give the names of the children of your 
fataer and mother. 

Interrogatory No. 12. Where did your father and mother reside 
when they lived in San Antonio? Describe the place as near as 

Vou Cali. 
203 Interrogatory No. 14. Where were your mother, yourself, 
and all your father’s family at the time of your father’s 
death ? 

Interrogatory No. 15. Tf, in answer to the last preceding interrog- 
atory, vou say that your mother, yourself, and all of your father's 
F amily were in Mexico at the time of his de: ith, then state when thay 
went to Mexico and when did they return. 

lnterrogatory No. 16. Do you know anything about a suerte of 
land formerly known as the Miguel Losoya suerte, and to which a 
deed was made by your mother toS. A. Maverick in 1847 or 1848? 

Interrogatory No. 17. If, in answer to the last preceding interrog- 
atory, vou have stated that vou know such a suerte. or that your 
mother made adeed to such a suerte to S. A. Maverick, then state 
fully all that vou may know relative to such sale and everything 
that was said or done both by your mother and 8. A. Maverick rela- 
tive to said suerte or said sale. 

Interrogatory No. 15. Tlow old were you at the time of your father’s 
death ? 

Interrogatory No. 19. Did any of your father’s family, after 
294 his death, continue to possess or cultivate any suerte of lands 
in San Antonio? 


Interrogatories to be propounded to Louis Gomez, a citizen of Bexar 
pes Texas, who is aged and infirm. 


Interrogatory No. When and where were you born, and where 
have vou always ater} and where do you now live ? 

Interrogatory No. 2. Did you ever know ¢ Captain Don Francisco 
Gareio? If so, when and where? 

Interrogatory No. 3. Did. you ever know the said Francisco Garcia 
to own a suerte of land in San Antonio? If so, state as near as you 
‘an now remember how said suerte was situated. 
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Interrogatory No. 4. Did you ever know one Ramon Musquiz. 
If so, when and where, and is he living or dead ? 

Interrogatory No. 5. If you have answered that you know Ramon 
Musquiz, then state fully what acquaintance you had with him, if 


any, and state fully all that vou ever knew about him. 


Interrogatory No. 6. State, if you happen to know, if Cap- 
295 tain Don Francisco Garcia had an agent in San Anionio; 
and, if you say. he had, then state who he was, and state 

fully all you may know on this subject and how you know it. 

Interrogatory No. 7. Do you know one Juan Jose Flores; and, if 
so, did you know him in 1835? 

Interrogatory No. 8. If, in answer to the last preceeding interrog- 
atory, you have stated that you knew one Juan Jose Flores in 1835, 
then state what occupation he followed in that year, if any—what 
did he do? | 

Interrogatory No. 9. If you have stated that Juan Jose Flores cul- 
vated a suerte of land in 1835, then state what suerte he cultivated 
and whether he was the owner of the same. 

Interrogatory No. 10. If you have stated that Juan Jose Flores 
cultivated a suerte of land in San Antonio in 1835, and that he was 
not the owner of the same, then state fully who was the owner of 
the suerte he cultivated in that year, and how you know it and why 
you know it. 


Interrogatories to be propounded to Juan Rodriguez, a citizen of 
Bexar county, who is aged and infirm. 


296 Interrogatory No.1. What is your name, and when and 
where were you born, and where have you always lived ? 

Interrogatory No. 2. Where did you live in 1835, and how old 
were you then? 

Interrogatory No. 3. What did you do in 1855, if anything, in 
the way of work, and if anything with whom did you work in that 
year and for whom? State fully. 

Interrogatory No. 4. If, in answer to the last preceeding interrog- 
atory, vou have stated that you worked in a field or suerte of land, 
then state in what field or suerte of land and where said suerte was 
situated, and how and who was the owner of said suerte and how 
you know it. 

Interrogatory No. 5. If you have stated that in 1835 you worked in 
[a] suerte with one Juan Jose Flores, then state all you may happen 
to know relative to the suerte cultivated by said Flores in said year, 
and state, if you know, how said Flores happened to cultivate the 


same. 
MASON anp PASCHAL, 
Attorneys for Plaintiffs. 
Filed July 3d, 1882. : 
297 Endorsed: No. 53. Pilar Garcia de Sabariego et al. va. 


Mary A. Maverick et als. Filed July 3, 1882. W. C. Ro 
bards, el’k. 
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298 Cross-interrogatories propounded by the defendants in case 

Pilar Garcia de Sabariego ef al. vs. Mary A. Maverick et al. 
to Juan Jose Flores, Lewis Gomez, Juan Rodrigues, and Ursula 
Gortarri de Arsienego. 

Endorsed: No. 53. P. Gareia de Sabariego et al. vs. Mary A. 
Maverick et al. Cross-interrogatories to Juan José Flores, Lewis Go- 
mez, Juan Rodrigues, and Ursula Gortarri de Arsienago. Filed 
July 5, 1882. W. C. Robards, clerk, by E. S. Niccolls, deputy. 


JEW) Cross-Interrogatories to Juan Jose Flores, Louis Gomez, Juan 
Rodrigue:, and Ursula Gortari de Arcenieqo. 


In Cireait Court of the United States for the Western District of 
Texas, at San Antonio.» 


PILAR GARCIA DE SABARIEGO ef al, ) 
rs, -No, 55. 


Mary A. Maverick et als. j 


C'ross-interrogatories to be propounded to Juan Jose Flores, a wit- 
ness for the plaintiffs. 


1. Unless you have already done so in answer to the interrogato- 
ries-in-chief, you will now please describe the “ Miguel Losova 
suerte,” giving its boundaries, if vou know them, the quantity of 
land contained within its boundaries, and all that vou may know of 
its location, together with vour means for information. 

2. If you speak of its possession atany time after [the] vear 1820, 
and if vou know who held possession of it and cultivated it, then 
state now how long cach possession continued in céase there were 
different occupants at different times. 

3. Did not Miguel Gortarri, who was also known by the name of 
Miguel Losoya, oceupy and cultivate the said suerte from about the 
year 1820 to the year 1835” 

1. Tfin the year 1855 Miguel left the suerte, was it not in 
1) consequence of the political troubles then agitating the coun- 
try, or on account of Indian troubles which occurred in that 

vear”? 

®. Did not Miguel again go to and cultivate the suerte in 1836, 
or soon thereafter ? | 

6. Did not Miguel Gortarri, called also Losoya, or some of his 
family, and some of the Losoya family, always hold possession of 
and cultivate the suerte, exeept during the one year above men- 
tioned ? 

7. Was not Miguel Gortarri killed by Indians while engaged in 
the cultivation of the suerte, and upon the very land of the suerte ? 

8. Do you know the exact time at which Miguel was killed by 
the Indians? If so, please state it. 

% If you say that. you cultivated the suerte in 1835, then state 
who succeeded you in its cultivation, and who was in possession of 
it before you. 

10. If you say that Ramon Musquiz rented the suerte to you for 
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oue year, as the agent of some other person, then state whether you 
know of your own knowledge that he was such agent, or 
301 = =whether you only know what Musquiz told you. 
11. Has not the suerte been always known as the Miguel 
Losoya suerte? 

12. Was not the said suerte always cultivated in Rese days in the 
same manner in which all like suertes were cultivated ? 

13. Was not this suerte divided by a ditch or cordador from the 
suerte of Cipriano Losoya? If yes, please describe the course of 
said ditch or cordador. Did it not run in a northwesterly direc- 
tion ? 

14. Do you not know that the family of Miguel Losoya, or some 
of them, always cultivated the said suerte, and that Miguel Gortarri, 
also called Miguel Losoya, was one of the Losoyva family, or a rela- 
tion or connection of that family ? 

15. If you answer to the 33d interrogatory-in-chief that Miguel 
Giortarri, also called Losoya, left San Antonio at any time, then 
please state now whether that was not in 1835, and did not he re- 
turn the next vear. 

16. Did not the family of Miguel live in a house or jocal 

302 adjacent to the suerte, and at the same locality where other 

owners of the different suertes lived,and did not his family live 

there at the time of his death, when he was killed in the field of the 
suerte by the Indians ” 

17. Did not the family of Miguel cultivate the suerte after his 
death ? 

18. Did Captain Den Francisco Garcia ever reside permanently 
aut San Antonio; if so, when did he leave? 

19. Was not Captain Garcia an officer of the Spanish army in 
1819, and was he not stationed at San Antonio or present with the 
Spanish soldiers at that time ? 

20. Was not Garcia an officer in the command of General One- 
dondo; and, if so, when and how long? 

21. If, in answer to the interrogatories-in-chief, you shall have 
stated that Francisco Garcia exercised acts of dominion over the 
Miguel Losoya sureties, then please state now what particular acts 
he did and where cach of them were performed, and state also 
whether to vour knowledge he has ever paid any tax or taxes upon 
the said suerte, either during the days of the Republic of Texas or 

since or before. 
303 22. Do you know the number of the Miguel Losoya suerte ? 
If so, please give its number. 

23. Did you ever know the Miguel Losoya to whom the suerte in 
question was originally granted? Do you know when and where 
he died ? ; 

24. What, if anything, do you know of said Miguel Losoya, last 
mentioned, belonging to or joining the United States army, and 
what do you know of his being in the battle of New Orleans in 
1815? 

25. Was or was not the said Miguel Losoya killed in that battle? 
State, if you know. 


pty 
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26. Were not the Losoyas who afterwards possessed and cultivated 
thesuerte the descendants and relatives of the Miguel Losoya to whom 
the suerte was originally granted, and was not the Miguel Losoya 
also called Miguel Gortarri, a relative and connection ? 

27. Please stage, if you know, when Francisco Garcia died, and 
where did he liVe after he left San Antonio in 1819 or 18207 

28. If you say, in answer to the 40th interrogatory-in-chief, that 

you knew Manuel Sabariego, and that he married the daughter 
304 — of Francisco Garcia, then state now when you first knew said 

Sarbariego and where. What was his business or occupation 
when you first knew him ? 

29. If you say, in answer to the last preceding question, that 
Manuel Sabariego was an officer of the Mexicah army, then state 
whether he was such officer during the Texas revolution and - 
afterwards. 

30. Did said Sabariego at any time remove from Texas ; and, if 
sv, Where did he go and who went with him? : 

31. Did he, after his removal from Texas, ever return to the Re- 
public or State? If so, when, how, in what capacity—whether as a 
civilian or soldier ? | : 

32. When was said Sabariego married to his wife? State the 
year and month of the year, if you know. | 

33. Where are you answering the interrogatories-in-chief and 
these cross-interrogatories, and who is present while you are giving 
your answers ? 


305  Cross-interrogatories to be propounded to Mrs. Ursula Gor- 
tari de Arceniega, a witness for plaintiffs. 


l. If you say that your father was sometimes called Miguel Lo- 
sova and sometimes called Miguel Gortari then state now whether 
he was not so called by the name of Losoya by reason of his rela- 
tionship to the Losoya family. 

2. If you have given the names of the children of your father 
and mother, then state now whether their children are living or 
dead and whether vou are the only survivor. 

3. State, if you please, what was the relationship between the Lo- ) 
sova and Gartart families. Had the two families intermarried with 
each other”? 

|. If vou have stated, in answer to the 13th direct interrogatory, j 
where your father and mother lived in San Antonio then state fur- 
the. cow, what land your father cultivated, and where it was situ- 
ated with reference to the house in which they lived? In what 
direction did vour father go from the house to get to his field ? 

» [If vou know what suerte it was that your father culti- 
oth vated, then please state that fact, and state whether it was or 
Was not the suerte known as the Miguel Losoya suerte. 

G. If you say, in answer to the interrogatories-in-chief, that vour 


father is dead and that he was killed by the Indians, then please he 
state now whether he was killed in the field which he had been cul- : 
tivating before his death. 


7. How long had your father cultivated the field or suerte before 
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his death, and was it not the same suerte which your mother after- 
wards sold toSamuel A Maverick? 

8. Where were you born, and how far back can vou remember 
your father’s cultivating the field in which he was killed and which 
your mother afterwards sold to Mr. Maverick? 

9. If, in answer to the last preceeding question, you have said that 
from your earliest recollection your father cultivated the suerte in 
question, then state further whether there — interruption of sueh cul- 
tivation or whether he continued to cultivate the same land to the 
time of his death. 

10. Did your father claim the land he cultivated as his own or 

your mother’s, or both, or how? 
307 11. Did you know or ever hear of one Francisco Garcia 
during the time your father cultivated the said suerte, or did 
you hear at that time of any claim of Francisco Garcia to said 
suerte ? 

12. If you say anything of what passed between your mother and 
Mr. Maverick at the time of the sale and purchase of the suerte 
aforesaid, then state who was present at their conversation. Was 
there more than one conversation, and do you remember distinctly 
all that was said by them or eitherof them? Have you mentioned 
these conversations to any one heretofore; if so, to whom and 
where? 

13. Did not your mother or some person for her cultivate the 
suerte after your father’s death and how long? 

14. Did you go to Mexico; and, if so, when? Did your mother 
go with you or did she stay with your father, and when did you 
return to Texas? Did you go for the purpose of remaining away 
or was your absence only temporary ? 

15. State as fully as you can rem-ber all that has been asked 

308 you, and particularly all that you now remember, of the cul- 
tivation of the Miguel Lasoyo suerte by your father and his 
tenants or assistants, and by vour mother, after vour father’s death. 


Cross-interrogatories,to be propounded to Louis Gomez, a witness 
for the plaintiffs. 

1. If you have already stated when and where you were born you 
will now also state what is your occupation now and what has been 
your occupation through life. 

2. How far back can you remember and how old were you in 
1820? 

3. If you have said, in answer to the interrogatories-in-chief that 
you knew Captain Don Francisco Garcia, then state whether said 
Garcia was an officer in the Spanish army. How long did you know 
him and where did you first see him * 

4. Is it not true that Captain Garcia came to San Antonio with 
the Spanish army, and that he left with the army? 

5. Is it not also true that Captain Garcia never lived in San 

Antonio as a citizen of the place? 
309 6. If you have said, in answer to the third interrogatory-mn- 
chief, that you knew Captain Garcia to own a suerte of land 
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in San Antonio then state now how you know and where you first 
heard of it and from whom. 
7. Ifyou have said that Captain Don Francisco Garcia bad an 


agent in San Antonio then you will also state how you know that» 


fact, by whom and when was it told you, and when did he have 
such agent: give the year when vou first heard of it. 

8. If you have said that Juan Jose Flores cultivated a suerte of 
land in 1835 you will then say how long he cultivated it. Was it 
three, six, or nine months? 

9. Did not Miguel Gortari, who was also called Miguel Losoya, 
cultivated the same suerte both before and aftgr Juan Jose Flores 
cultivated it? 


Cross-interrogatories to be propounded to Juan Rodriguez as wit- 
ness for plaintiffs. 
1. If you say in answer to the interrogatories-in-chief that 
S10) in 1855 vou worked in a suerte or field with Juan Jose Flores 
then state how long Flores and yourself worked in that field, 
When vou commenced, and when you quit. 

2. Was it not the same field or suerte which Miguel Gortari, who 
was also known as Miguel Losoya, cultivated both before and after 
you and Flores worked in it? 

WAELDER axp UPSON, 

Attys for Def'ts Mary A. Maverick, Sam. Maverick, Wine. IT. 
Maverick, Geo. M. Maverick, Albert Maverick, Kdward 11. 
and Mary Terrell, J. Hl. Nampman, Herman D. and Eliza- 
beth Nampman, Jacob and Ada Waelder, C. M. and Sarah 
SN. Tervell, Ld. Steves, and for the Warrantors. 

oll Endorsed : No. 03. P. Garcia de Sabariego et a/. os. Mary 

A. Maverick ef als. Cross-interrogatories to Juan Jose Flores, 

Louis Gomez, Juan Rodriguez, Ursula Gortari de Arceniego. — Filed 
July oth, S82. W.C. Robards, clerk, per E. 8. Niecolls, deputy. 
ol Answers of Juan José Flores to direct interrogatories 
propounded to him in ease fof} Pilar Garcia de Sabariego 
etal. vs. Marv A. Maverick ef al., No. 593. Filed Sep. 1), ISS, In the 
circuit court of the United States at San Antonio, western district of 
Texas. 
O15 chaswers of Juan José Flores, Louis Gomez, Juan Rodriqgus, and 
Mrs. de Arcienega to Direct & Cross Int’g. 
Tue Stare ov Texas, Western District of Teras, County of Bevar : 
In the Circuit Court of the United States for the Western District of 
Texas, at San Antonio. 
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me, Edward Miles, a duly appointed, qualified, and commissioned 
notary public under the laws of the State of Texas in and for Bexar 
county, Texas, at my office in Bexar county, Texas, within the said 
western district of Texas. and between the usual hours of business, 
were produced and personally came, respectively, Juan José Flores, 
Louis Gomez, Juan Rodrigues. and Mrs. Ursula Gortarri de Arcienego, 
witnesses in behalf of the plaintitfs, to depose and true answers make 
to the accompanying interrogatories and cross-interrogatories issued 
out of the circuit court of the United States for the western district of 
Texas, at San Antonio, Texas, on the 3d day of August, A. D. 1882, 
under the «ccompanying commission to depose in a civil suit de- 

pending in the circuit court of the United States for the 
314 western district of Texas, sitting at San Antonio, in said dis- 

trict, on the common law side of said court, wherein Pilar 
(rarcia de Sabariego and Manuel Sabariego, her husband, are plain- 
tiffs, and Marv A. Maverick, George M. Maverick, Samuel Maverick, 
William H. Maverick, Edwin H. Terrell, and Mary M. Terrell, his 
wife; J. H. Kampman, Herman D. Kampman, and Elizabeth, his 
wife; Bertha Doeer and H. A. Doeer, her husband; Philip Immecke, 
and Fritz Steiner, Jacob Waelder and Ada Waelder, his wife; Ed- 
ward Degener and his wife, Mary; C. M. Terrell and Sarah S. Terrell, 
his wile; Ed. Steves, E. Dillon, A. Michal, and Helen Michael, his 
wife; J. P. Reed and Marv E. Reed, his wife; Francis E. Vance and 
J. Milton Vance, as executors of the estate of William Vance, de- 
ceased, and individually, and Mary Vance, wife of J. Milton Vance; 
('. Opson, executor of the estate of James Vance, deceased ; Dr. J.- 
R. Smith, Daniel Oppenheimer and Lou-sa Oppenheimer, his wife ; 
Mrs. Kk. V. Steagall and A. H. Steagall, her husband; Mrs. E. A. 
Patton, Mrs. Mary Schumacher, Temple Beth- El “Synagogue,” a 
religious corporation represented by and under the controll of its 
trustees, Sol. Halff, 8S. Maver, Simon Frank, A. B. Frank,and Daniel 
Oppenheimer ; the City of San Antonio, a municipal corporation, 
represented by its mayor, James Hl. French; Trinity Methodist 
Episcopal chureh, a religious corporation, represented by and 

under the controll of its trustees, R. M. Moore, Wesly Ogden, 
315 ©. M. Terrell, G. W. Brackenridge, George Bb. Silsby, and M. 

A. Daugherty, so far as said trustees are known to plaintiffs ; 
the Baptist church, a religious corporation, under the under the con- 
trol/ and represented by its trustees, S. Cayce, kk. G. Houston, W. T. 
Johnson, and James Newton, so far as said trustees are known to 
plaintiffs; Miss Annie Sweet, Mrs. C. Sweet, widow of J. R. Sweet, 
Mrs. E. A. M. ffouston, or their attorneys of record, are defendants 
in an action of trespass to try title as well as for damages and rents, 
and whose testimony is alleged to be material and necessary in, said 
civil cause in behalf of the plaintiffs, and which said witnesses, 
Juan José Flores, Louis Gomez, Juan Rodrigues, and Mrs. Ursula 
Gortarri de Arsienega, being each of lawful age and sound mind, 
and being by me first each respectively and carefully examined, 
cautioned, and duly sworn on their corporal oaths to testify the 
whole truth, and nothing but the truth, touching the matters in 
controversy in said civil cause; depose and says as follows : 
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The said Juan José Flores, Louis Gomez, Juan Rodrigues, and 
Mrs. Ursula Gortarri de Arcieneiga, witnesses as aforesaid, not being 
familiar with the English language, being Mexicans, Rafael M. 
Pareda, Esqr., a resident of Bexar county, Texas, and a competent 
interpreter, was duly sworn as interpreter in this connection, 


316 Answers of Juan José Flores. 


Deposition of Juan José Flores, a witness produced and sworn, as 
aforesaid, in behalf of plaintiffs. 


’ 

‘To direct interrogatory No. 1 he answers: My name is Juan José 
lores. | live here in San Antonio. IT was born in the year 1804, 
in the month of September, in La Bahia, Texas. 

To direct interrogatory No. 2 he answers: When I was eight years 
old Teame to San Antonio and have always resided here to the 
present time. 

To direct interrogatory No.3 he answers: Yes, sir; because it was 
the same land [ cultivated. 

To direct interrogatory No. 4 he answers: I know these lands 
since the vear 1S15, when Aredondo came here. [I was about ten 
vears old. 

To direct interrogatory No. 5 he answers: | know the suerte 
known as the Miguel Losoyva suerte. . 

To direct interrogatory No. 6 he answers: In the year when I 
cultivated it; was in the year 1855, but I knew it prior to that 

time. 
O17 ‘To direct interrogatory No. 7 he answers: It was in the 

city of San Antonio, on the east side of the river, bounded 
north by Vicente Amador; south, 1 do not know; east by the Mo- 
ralle: west by Manuel Ximenes and Coyvanetes; the land I cultivated 
was owned by Francisco Gareia, leased to me by Ramon Musquiz, his 
agent, and it was the same land called the Miguel Losoya suerte, 
which I first knew about the vear 1813. 

To direct’ interrogatory No. S he answers: | do not know who 
owned it then or who held possession of the land at the time. I 
used to see it under cultivation. [ do not know whether leased by 
Mr. Garcia or Mr. Musquez, but what [ know is that I leased it in 
1855 from Mr. Gareia, through Mr. Musquez. Governor Martinez 
sold that land at public salé and Mr. Garcia bought it. I was grown 
and here In San Antonio when all those lands were sold by the 
Spanish government. 

To direct interrogatory No. {he answers: I do not recollect who 
used to cultivate the land previous to 1835, when I cultivated it, as 

before answered, and for myself. 
31S To direct interrogatory No. 10 he answers: I did. 
‘To direct interrogatorvy No. 11 he answers; I cultivated the 
land as tenant of Don Ramon Musquiz, to whom I paid the rent. 

To direct interrogatory No 12 he answers: Don Ramon Musquiz 
leased me the land as agent of Captain Francisco Garcia. 

To direct interrogatory No. 15 he answers: Ramon Musquiz was 
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the brother of Felipe Musquiz and is now dead, and as the agent of 
Captain Francisco Garcia rented me the land. 

To direct interrogatory No. 14 he answers: Don Ramon Musquiz 
told me that he was the agent of Captain Francisco Garcia. 

To direct interrogatory No. 15 he answers: It was known as the 
Miguel Losoya suerte, owned then by Don Francisco Garcia, when 
I cultivated it. 

To direct interrogatory No. 16 he answers: I paid nine dollars 

cash to Ramon Musquiz—rent. 
319 To direct interrogatory No. 17 he answers: Juan Rodri- 
gues, generally known as Juan Gomez, assisted me in the 
cultivation of said suerte. 

To direct interrogatory No. 18 he answers: Juan Rodriguez is 
living here in town, and I was also assisted in its cultivation by my 
brother, Desedario Flores, who has been dead many years. 

To direct interrogatory No. 19 he answers: There were no special 
improvements—all those lands were fenced in together. 

To direct interrogatory No. 20 he answers: I do not recollect who 
continued in possession ; know that the land used to be cultivated 
before I cultivated it. 

To direct interrogatory No. 21 he answers: I knew Concepcion 
Charlé; she was married twice; her first husband’s name was Mi- 
guel Gortarri. 

To direct interrogatory No. 22 he answers: Venturo Losoya was 

her second husband. 
520 ‘To direct interrogatory No. 23 he answers: The names of 
the children were Elijio Gortarri, Miguel Gortarri, and San- 
tos Gortarri. 

‘To direct interrogatory No. 24 he answers: Tney had children 
and their names were Mariquita Losoya, Feles Losoya, Torebio 
Losoya, Juana Losoya, and Juan Losoya. 

To direct interrogatory No. 25 he answers: I knew Miguel Gor- 
tarri well—the son. We were good friends. I was about one or two 
years older than he was. I knew him here in the Alamo many 
vears ago. 

To direct interrogatory No. 26 he answers: Miguel Gortarri died 
many years ago here in town. The Indians killed him. 

To direct interrogatory No. 27 he answers: Miguel Gortarri, the 
son, married Candelaria de la Garza. 

To direct interrogatory No. 28 heanswers: Ile was not known by 
any other name than Miguel Gortarri. 

To direct interrogatory No. 29 he answers: I do not know. 
v2 To direct interrogatory No. 30 he answers: I do not know. 
To direct interrogatory No. 51 he answers: I do not*know 
if any one of them ever possessed it or occupied it or cultivated it. 

To direct interrogatory No. 32 he answers: Miguel Gortarri was 
known by the name of Miguel Gortarri and not by any other name, 
and at the time of his death he was cultivating a suerte of Juana 
Tarin about where Kampman’s present residence now is—I mean 
Kampman, the old man and builder. There were four suertes be- 
tween the Miguel Losoya suerte and where he was then cultivating. 
16— 345 
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To direct interrogatory No. 33 he answers: Miguel Gortarri and 
family went away across the Rio Grande in the year 1842, but he 
subsequently abandoned his family and came over to San Antonio 
again; was absent perhaps a month or two only; she left here be- 
sause of the war; I know it, because I was here at the time. 
,To direct interrogatory No. 54 he answers: Miguel Gortarri 
322 ~~ left here and returned, and in 1845, when he was cultivating 
the land of Juana Tarin, was killed; I heard then that he 
was killed. 

To direct interrogatory No.35 he answers: He game over by him- 
self. Ilis family also came over after his death. [ do not know in 
what vear his family returned. 

To direct interrogatory No. 36 he answers: At the time of his 
death they were ou the “ Rio Grande,” Mexico. 

‘Lo direct interogatory No. 37 he answers: I do not recoilect afer 
his death when the family returned. [ mean how long after his 
death. 

To direct interrogatory. No. 38:he answers: Yes, sir; I] knew him 
here in San Antonio, and afterwards I saw him in La Bahia. 

To direct interrogatory No. 39 he answers; The only ehild that I 
knew Captain Garcia to have was Pilar Gareia, and they lived in 
the old man Barrera’s house, corner of Main plaza and Main street, 

near the court-house, in this city. 
a2. ‘To direct interrogatory No. 40 he answers: Yes; [ knew 
Manucl Sabariego: I heard that he had married to Pilar Gar- 
cia, daughter of Francisco Garcia and Gertrudes Barrerra. 

To direct interrogatory No. 41 he answers: I knew him to have 
possession of it by tenants. 

To direct interrogatory No. 42 he answers: Governor Antonio 
Martinez sold all those lands by public sale, and Francisco Garcia 
bought that suerte: he rented the suerte to parties for cultivation 
until he left for La Bahia, when he left Ramon Musquizas his agent 
to represent him. Musquiz went away in 1836; after that time I do 
not know who was his agent. 

‘To direct interrogatory No. 45 he answers: Francisco Garcia went 
to La Bahia after the vear 1819.) Don Antonio Martinez was still 
governor when he left. 

To direct interrogatory No. 44 he answers: Almost evervbody 

knew the suerty to belong to Francisco Garcia. 
324 To direct interrogatory No. 45 he answers: It was well 
known that he owned the suerte, because he was the one that 
rented it; that he was a prominent person, and besides publicity 
was given of the public sale of the same by Governor Antonio Mar- 
tinez. | 
_ To direct interrogatory No. 46 he answers : Because I was already 
prelty well grown when all this occurred, and I used to know the 
the people well, and they communicated the facts to one another: 

To direct interrogatory No. 47 he answers: | cannot say any more 

than what I have already testified. 
j his 
JUAN JOSE x FLORES. 
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Owing to the inability of Juan José Flores to write I sign for him. 
R. M. PARIEDA, 
Sworn Interpreter. 


Sworn to and subscribed (by mark for signature) before me this 
dud day of August, A. D. 1882. 
[SEAL] EDWARD MILES, 
Notary Public, Bexar Vo. 


O25 Answer of Juan José Flores to cross-interrogatories pro- 

pounded to him by the defendants in case [of ) Pilar Garcia de 
Sabariego et al. vs. Mary A. Maverick et al. In the cireuit court of 
the United States, at San Antonio, western district of Texas. 


326 At this point the proceedings herein was by expiration of 
the day adjourned to August 4th, 1882, at { o'clock a. m., at 
the same place. 
[SEAL.] EDWARD MILES, 
Notary Public, Bexar Co., Texas. 


The proceedings herein resumed according to ajournment at the 
time and place fixed. 
(SEAL. | EDWARD MILES, 


Notaru Public, Bexar Co., Texas. 


Answers of Juen José Flores to Cross-Int'q’s. 


To cross-interrogatory No. 1 he answers: I am unable to state the 
quantity of varas said surete contained ; it took some seven or eight 
pecks of corn to plant the same. [ Lave already given the bound- 
aries. I knew them because they were pointed out to me at the time 
I rented the land. 

To cross-interrogatory No. 2 he answers: | cannot state who the 
parties were that cultivated it or how long they had possession of it. 

I only cultivated the surete in the year 1835. 
327 To cross-interrogatory No. 3 he answers: I believe not; he 
used to cultivate lands that were called the Codito. 

To cross-interrogatory No. 4 he answers: No, sir: he never cul- 
tivated that land. 

To cross-interrogatory No. 5 he answers: No, sir. 

To cross-interrogatory No. 6 he answers: I believe not. 

To cross-interrogatory No. 7 he answers: No, sir; he was not killed 
there. 

To cross-interrogatory No. 8 he answers: He was killed in the 
year 1545. : 

To cross-interrogatory No. 9 he answers: I do not know whocul- 
tivated the suerte before or after I did. It was in possession of Don 
I’raneisco Garcia. 

To cross-interrogatory No. 10 he answers: I know for the reason 
that Ramon Musquez told me himself that he was the agent of 
Francisco Garcia, and evervbody recognized him as such. 
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To cross-interrogatory No. 11 he answers: Yes, in those 
328 years [I] believe it was known by that name. 

To cross-interrogatory No. 12 he answers: All those lands 
were under one common fence and everybody cultivated their own 
‘land or rented others. 

To cross-interrogatory No. 13 he answers: Does not know of the 
suerte of Cipriano Losoya. Between the Miguel Losoya suerte and 
the Ximenes suerte there used to be a cortardo from which we irri- 
rated the western part of the suerte; the eastern part of it we irri- 
gated from the ditch that passed between the Musallo and the suerte. 

To cross-interrogatory No. 14 he answers: I never knew any one 
of the Losova or Gortarri family to cultivate the same suerte which 
I cultivated. 

To cross-interrogatory No. 15 he answers: No, sir; he left in 1842 
and came back the same vear. 

To cross-interrogatory No. 16 he answers: Miguel Gortarri used 
to live outside of the suerte, about where the Vance Bro-. store, op- 
posite the Meger hotel, is. His family were not here at the time he 

was killed by the Indians. 
O29 To cross-interrogatory No. 17 he answers: No, sir; I be- 
lieve not. 

To cross-interrogatory No. 18 he answers: He did reside here per- 
manently for a number of years until he left to go to La Bahia to 
assume command of a company of soldiers. I cannot tell the year 
when he left. Don Antonio Martinez was still governor. 

To cross-interrogatory No. 19 he answers: He was here at the time 
stationed in command of Spanish soldiers. 

To cross-interrogatory No. 20 he answers: Yes, sir; but I do not 
know how long he was under General Aredondo. 

‘To ecross-interrogatory No. 21 he answers: I did not see any im- 
provements, or anything In particular as act of possession, only that 
[ rented the suerte, [ being one of his tenants. I do not know if he 
ever paid any taxes on it or not. : 

‘To cross-interrogatory No. 22 he answers: From the river up it is 
the second suerte. 

To cross-interrogatory No. 25 he answers: I did not know 
0300 him. He died in the last century. I do not know when nor 
where. 

To cross-interrogatory No. 24 he answers: I do not know any- 
thing about that. } 

To eross-interrogatory No, 25 he answers: | do not know. He 
did not die in this country. 

To cross-interrogatory No. 26 he answers: [ believe that the 
Losovas did not have possession of that suerte. They may have 
been his relatives. [do not believe that Miguel Gortarri was a 
relative of Miguel Losoya. 

To cross-interrogatory No. 27 he answers: He left San Antonio to 
go to live in La Bahia, where he resided until his death. I do not 
recollect if he died in the vear 1855 or 1854. 

To cross-interrogatory No. 28 he answers: I first knew him in Ls 
Bahia before he married. He was a captain of a company there. 
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To cross-interrogatory No. 29 he answers: During the Texas 
331 ~—sr revolution he was an officer in the Mexican army. After- 
wards I do not know whether he continued as an officer or 

not. 

To cross-interrogatory No. 30 he answers: He went away and took 
his family with him, and he is now residing in San Luis Potosi, 
Mexico. 

To cross-interrogatory No. 31 he answers: Not long ago he was 
here again as a civilian. 

To cross-interrogatory No. 52 he answers: I did not see the wed- 
ding, but in the year 1833 or 1854 I heard that he had married 
then in La Bahia: don’t know in what month. 

To cross-interrogatory No. 33 he answers: I am answering these 
questions in San Antonio, Texas, in the second story, French Build- 
ing, before Edward Miles, a notary public, Don Rafael Parieda, in- 
terpreter, also Juan Rodrigues and Louis Gomez. 

his 
JUAN JOSE x FLORES. 
mark 

In presence of— 

Rh. M. PARTEDA, 


Sworn Interpreter. 


Sworn to and subscribed (by mark for signature) before me this 
dth day of August, A. D. 1882. 
[SEAL. | EDWARD MILES, 


Notary Public, Bexar Co., Texas. 


oe Answer of Ursula Gortarri de Arsienego to direct and cross 
interrogatories in case Pilar Garcia de Sabariego et al. vx. 
Marv A. Maverick et al. Filed Sept. 19, 1882. 


In the Circuit court of the United States at San Antonio, Western 
: District of Texas. 


joo  «dnswer of Ursula Gortarride Arsienaga to Direct & Cross Int’q’s. 
Filed 19 Sept., 1882. 
Depositions of Mrs. Ursula Gortarri de Arsienega, a witness pro- 
duced and sworn as aforesaid on behalf of plaintiffs. 

Answer to interrogatory No.1: My name is Ursula Gortarri de 
Arsienega. I live now in the Calaveras, Bexar county, Texas. | 
was born here in San Antonio, in this county. Ido not know how 
old Tam. I was born in the year 18235. 

Answer to interrogatorv No. 2: My father’s name was Miguel 
Gortarri; my mother’s name was Candelaria de la Garza. 

Answer to interrogatorv No. 3: My father and mother are both 
dead ; they both died in San Antonio; my fatber died in the year 
1843 and my mother in the year 1856. 

Answer to interrogatory No. 4: My grandmother was Concepcion 
Charlé and my grandfather was Miguel Gortarri. 

Answer to interrogatorv No. 5: They had three children—Elijio 
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Gortarri, Miguel Gortarri, and Santo Gortarri—two boys and one 
girl. 

ded ° ° a ‘ 7 ° 

Sod Answer to interrogatory No. 6: She was married twice, and 
her second husband’- name was Venturo Losoya. ~. fe 


Answer to interrogatory No. 7: The names of the children by the 
second marriage were Mariquita Losoya, Felix Losoya, Torebio 
Losoya, Juana Losoya, and Juan Losova. 

Answer to interrogatory No. 8: They are all dead, with the ex- 
ception of Mariquita Losoya, who lives in the city of San Antonio, 
Bexar county, on the Alamo, near the river, and ‘T believe she is now « 
at her home where I have stated. 

Answer to interrogatory No. 9: Ife was only known by the name 
of Miguel Gortarrt. 

Answer to interrogatory No. 10: [le was never known by the ¢ fy 
name of Miguel Losoya. 

Auswer to interrogatory No. 11: 1 do not know when my father 
and mother married. 

Answer to inte rrogatory No. 12: We were four children — , 
dod Twas theol lest—Antonio ( cortarri, Dolores Gortarri, and Mi- 
guel Gortarri. 

Answer to interrogatory No. 15: They lived on the Alamo plaza, 
where Vance’ stores are now, opposite the Me nger hotel. 

Answer to interrogatory No. 14: We were in Mexico at a town 
called Presidio de Rio Grande. 7 

Answer to interrogatory No. 15: We went to Mexico in 1842 and 
we returned in TS46, ’ 

Answer to interrogatory No. 16: [know that my mother sold 
suerte of land to Maverick, but | do not know what suerte it was. 

Answer to interrogatory No. 17: Lonly know what my mother 
told me, and thatis that she had sold some land to Maverick. [I did 
not see the sale, nor do T know any more of the circumstances. 

Answer to interrogatory No. 1S: [must have been about twenty 
years of age. ° 

Answer to interrogatory No. 19: No, sir; no one. 


her 
3a} URSULA GORTARRE x pe ARCTENEG A 
mark 
Subscribed and sworn to (by mark for signature) this Mth day of . 
September, A. 1D). 1SS2. 
[seat] EDWARD MILES 
Notary Public, Berar Co., Texas. 
Rh. M. PEREEDA, 
Sworn [nti rpretler. 
Answers lo Cross-luterrogatories. 
Answer to cross-interrogatory No.1: [le was never known by the 
name of Miguel Losova. eit 


Answer to cross-interrogatory No. 2: Lam the only one of the 
family living. 
Answer to cross-interrogatory No, 3: Owing to my grandmother F 


* 
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having married twice they are half brothers—that is to say, the chil- 
dren of Miguel Gortarri and the children of Venturo Losoya were 
half brothers and half sisters; these two families did not inter- 
marry. 

Answer to cross-interrogatory No. 4: He cultivated land above 
and north of where we resided, as he went in that direction when he 

went to his field. 
Boe Answer to cross-interrogatory No. 5: I do not know what 
land he cultivated. 

Answer to cross-interrogatory No. 6: I do not know where he was 
killed. | was in Mexico at that time. 

Answer to cross-interrogatory No. 7: 1 do not know how long he 
cultivated before his death, nor what land he did cultivate. 

Answer to cross-interrogatory No. 8: I was born here in San An- 
tonio. | remember from my earliest childhood that he was culti- 
vating land. I do not know, for I never went to the field. 

Answer to cross-interrogatory No. 9: | know of no interruption, 
nor do I know what land he cultivated. 

Answer to cross-interrogatory No. 10: [ know nothing about it. 

Answer to cross-interrugatory No. 11: I never heard of Francisco 
Garcia being mentioned until now. 

Answer to cross-interrogatory No. 12: I only know what 
338 my mother told me, and that I have already stated. 
Answer to cross-interrogatory No. 15: No one. 

Answer to cross-interrogatory No. 14: My mother and myself, and 
our family except my father, went together to Mexico in the year 
IS42. My father also went to Mexico, but not with us. My mother, 
myself, and family returned to Texas in 1846. My father returned 
to Texas a short time after he went to Mexico; went there only tem- 
porarily. : 

Answer to cross-interrogatory No. 15: I have said all that I know 
about it, and know no more of it. 


her 
URSULA GORTARRI x pe ARCIENEGA. 
, mark 
R. M. PIREADA, 


Sworn Interpret r. 


Subscribed and sworn to before me (by mark for signature) this 
14th day of September, A. D. 1882. 
[seAL.] EDWARD MILES. 
Notary Public, Bexar Co., Texas. 


operg 


339 The Strate or Texas, County of Berar: 


I, Kdward Miles,a duly appointed, qualified, and commissioned no- 
tary public within and for Bexar county, Texas,do hereby certify that 
at the times and places aforesaid Juan José Flores, Luis Gomez, Juan 
Rodriguez, and Mrs. Ursula Gortarri de Arnenega, witnesses in belialf 
of the plaintiffs in the above-entitled cause, were respectively by me 
duly sworn, before any questions was put to any of them, to tell the 
truth, the whole truth, and nothing if 


ut the truth relative to said 
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cause, and the answers of each of said witnesses to the accompany- 
Ing interrogatories and cross-interrogi tories were respectively taken 


down in writing by me in the presence of each of said witnesses, 


and the depositions above set forth were carefully and respectively 
read over to and signed and sworn to by each of said witnesses be- 
fore me at the times and place aforesaid. 

And I further certify that Rafael M. Pereida was by me selected 
and duly sworn to true interpretation make of the direct and gross 
interrogatories propounded to above-named witnesses and of their 
answers thereto, and that the said Rafael M. Pereida was duly sworn 
as aforesaid before any questions were propoynded to said wit- 

nesses; and I hereby certify that the said Rafael M. Pereida 
310° is a person duly skilled and qualified in the English and 

Spanish languages to-make such interpretation, and that the 
oaths administered to said witnesses was duly interpreted. 

| further certify that Iam neither of counsel nor attorney in said 
cause, nor am | of interest in the same nor am | a party thereto. 

Given under my hand and seal of ottice at my office this 14th 
day of September, A.D. PSs2. 

(SEAL. | EDWARD MILES 


Notary Public, Bexar Co., Texas, 


ot] Answer of Lewis Gomez to direct and cross-interrogatories 

gy 7 vena to him in ease [of | Pilar Garcia de Sabariega et al. 
vs. Mary. A. Maverick ef al. No, 53. Filed 19 Sept., 1882. In the 
cireuit court of the United States at San Antonio, western district 
of ‘Texas. 


ae be Answers of Louis Gomez to Direct Int’g’s and to Cross-Int’g s. 
Filed Sept. 19, 1882. 


Deposition of Louis Gomez, a witness produced and sworn as afore- 
said on behalf of plaintiffs. 


To direct iInterrogatory No. 1 he answers: My name is Louis 
Gomez. | was born in Santa Rosa, Mexico; came here to San An- 
tonlo when | was twelve vears old, and resided here until [ was 
married, since when | have lived on San Juan mission, Bexat 
county. | was born in 1LSOS. 

‘To direct interrogatory No. 2 he answers: Yes, sir. I knew him 
In La Bahia in 1835, when Ramon Musquiz sent me with some carts 
and gave me a letter to take to him. 

To direct interrogatory No, 5 he answers: I knew that Don Fran- 
cisco Garcia owned a suerte of land, because I was present, in 1835, 
when Don Ramon Musquiz leased the suerte to Don Juan José 
lores, stating that it belonged to Don Francisco Garcia. I was 
servant of Don Ramon Musquiz until I married, being then about 
twenty-one vears old. I cannot describe the land, because I never 

Was sent there. My work was towards the mission. 
BAS ‘To direct interrogatory No. 4 he answers: Certainly I knew 
him, for it was in his house where I was raised, and also that 
a neice of mine was married to his brother. I first knew him in 
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Santa Rosa, and he brought me over to San Antonio when I was 
twelve years old. Don Ramon is dead. He died in Monclova, 
Mexico. ° 

To direct interrogatory No. 5 he answers: I knew him well. I 
lived for many years in his house. I nursed or cared for all his 
children. I also knew his wife, and know that she is living in Mon- 
clover, where all the family are living. 

To direct interrogatory No. 6 he answers: I knew no other agent 
than Don Ramon Musquiz. I know this, because Don Ramon used 
to say so in his own house, and was present when Juan José Flores 
leased Francisco Garcia suerte. 

To direct interrogatory No. 7 he answers: I know Juan José Flores, 
and knew him long before 1835. When we were boys we used to be 

all the time together, and we used to work together. 
44 To direct interrogatory No. S he answers: In 1855 he eculti- 
vated the land that he leased from Ramon Musquez. 

To direct interrogatory No. 9 he answers: The suerte belonged to 
Don Francisco Garcia; I know it, because Dom Ramon so stated in 
the house, I being present. 

To direct interrogatory No. 10 he answers: The suerte did not be- 
long to Juan José Flores; it belonged to Francisco Garcia, and Don 
Manuel Musquez leased it to Flores ; I knew that it was here in the 
Alamo, because I heard Don Ramon say so. 


Answers to X Int’us. 


To cross-interrogatory No. 1 he answers: I have all the time been 
busy working, cultivating the land for fourteen years in San Juan, 
and also working with my carts as freighter, and when I was here 
with Don Ramon I worked in the Mission Concepcicn, and now I 
work wherever I can find something to do; during the Confederacy 
I Jost all my oxen. 

To cross-interrogatory No. 2 he answers: I recollect when I used 

first to go to school, when only five or six years old, in 
349 Santa Rosa; in 1820 I was about 14 years old. 

To cross-interrogatory No. 3 he answers: He was captain 
in the company at La Bahia; knew him to be such because I used 
to see him command; I do not know how many years I knew him; 
several times I took letters to him from Don Ramon Musquez; when 
[ first knew Don Francisco it was about one year after my marriage. 

To cross-interrogatory No. 4 he answers: I understood that he 
‘ame to San Antonio, but ai the time I was gone to Nacogdoches 
with mules, and when I got back he was gone already with the 
army. 

To cross-interrogatory No. 5 he answers: I cannot tell you, for at 
that time I did not know him; I did not know him till F went to 
La Bahia. 

To cross-interrogatory No. 6 he answers: I know it, having been 
told so by the very party that had it in charge, and I first heard it 
when Juan José Flores went to jease it, and he was asked if he was 
the agent, and I heard Ramon Musquez say yes, and I was present 
at the time of the agreement. 

Wh 
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SAG To cross-interrogatory No. 7 he answers: I know it, be- 
‘ause I was in the house of Ramon Musquez, and he himself 

told me that he was the agent of Francisco Garcia here in San An- 
tonio, and lived on the corner of Main plaza and Main street, — 
site the old man Barrera’s house, south side Main street, in 1835 
I was present when Flores leased the land, but I do not know how 
long he cultivated it. 

‘To cross-interrogatory No. 8—omitted. 

To cross-interrogatorvy No. 9 he answers: I do not know if he did 
or not. 

his 


L UIS x GOMEZ. 


, mark, 
Rt. M. PEREIDA, 


Sworn Interpreter. 


— to and subseribed (by mark) before me this 4th day of Au- 
ust, A. D. 1882. 


Z pn EDWARD MILES, 
Notary Public, Bexar County, Texas. 
347 Answer of Juan Rodrigues to direct and cross manoreng 


tories propounded to him in case of Pilar Garcia de $ sabariego 
et al. vs. Mary A. Maverick et al. Filed Sept. 19, 1882. In the cir- 
cuit court of the United States at San Antonio, western district of 
‘Texas. 


O48 Answers of Juan Rodrigue: to Direct Intg’s & Cross-Int’g’s. 


Deposition of Juan Rodrigues, a witness produced and sworn as 
aforesaid on behalf of the plaintiffs. 


To direct interrogatory No. 1 he answers: My name is Juan 
Rodriguez; [ was born in Morelas, Mexico, in the vear 1819; I was 
brought to this city when I was three years old, and have resided 
[here] all the time, making trips around the country at divers 
times, making this always my home. 

To direct interrogatory No. 2 he answers: I lived here on Market 
street, and was about 16 years old. 

To direct interrogatory No. 3 he answers: I was working for 
Manuel Herrera in that year, and he sent me to help Juan Jose 
Flores to cultivate the suerte of land that Flores had leased. 

To direct interrogatory No. 4 he answers: I was working in the 
suerte of land leased to Juan José Flores by Ramon Musquez. I do 
not know who owned the suerte. That suerte of land was situated 
west of and near the murallo, on the Alamo, in the city of San An- 
tonto. 

To direct interrogatory No. 5 he answers: I know that “x« 

O49 cultivated that land, because he leased it. At that time | 
asked him whose land it was, and he told me that he had 
leased it from Ramon Musquez. 


, 
iat * ee ee 
Soe Thy ie nd ae 


, 
a ait Piles Vern “a Rises o 


* rf, 


MARY A. MAVERICK ET AL. 13 


X Int’g’s: 

To cross-interrogatory No. 1 he answers: I only worked with Flores 
until he got through sowing, which took two or three days’ time to 
sow the corn. 

To cross-interrogatory No. 2 he answers: ee not know. 


JUAN 7 - RODRIGU EZ. 


mark, 
Rk. M. PEREIDA, 


Sworn luterpreter. 


Sworn to and subscribed (by mark for signature) before me this 
4th day of August, A. D. 1882. 
[sr Al. ] EDWARD MILES, 


Notary Iublic, Bexar Co., Texas. 


chet Direct inierrogatories propounded by plaintiffs to Manuel 

Sabariego in case of Pilar Garcia de Sabariego et al. vs. Mary 
\. Maverick et al., No. 53. In the cireuit court of the United States, 
at San Antonio, western district of Texas. 


jal Interrogatories to be a 32 > to Manuel Sabariego, a 
resident of the city of San Luis Potosi, Republic of Mexico, 
and now temporarily residing in the city of San Antonio: 


Direct Int’g’s to Manuel Sabariego. Filed Nov. 18, 1881. 


Intg. Ist. What is your name, residence, and occupation ? 

Int’g. 2d. Are you or not a married man’ And if your are, then 
state when, where, and whom did you marry. 

Int’g. 5d. If vou say you married Pilar Garcia, who was her mother 
and father, and are they living or dead ? 

Int’g. 4th. State, if vou know, whether or not the father and 
mother of Pilar Garcia had any other children in lawful wedlock 
other than Pilar Garcia. 

Int’g. oth. If you have stated, in answer to direct interrogatory 

2d, that you married Pilar Garcia, then state if she is yet your wife, 
and where is she now. 

Int'g. 6th. If, in answer to interrogatory 3d, you have stated that 
the father and mother of Pilar Garcia are dead, then state when and 

where did they die. 
doz Int’g. 7th. If you have stated that you married Pilar Gar- 
cia, then state up to what time you have continued to live 
together as man & wife. 
‘Tne’ g. 8th. What country are you and vour wife citizens of ? 
Int’'g. 9th. Who are the plaintiffs in this suit? 


JOD Cross-interrogatories propounded to Manuel Sabariego in 

case of Pilar Garcia de Sabariego et al. vs. Mary A. Maverick 
ctul. Filed Nov. 2,1881. In the circuit court of the United States 
at San Antonio, western district of Texas. 
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304 Cross-Int’g. to Manuel Sabariego. Filed Nov. 2, 1881. 


In the Circuit Court of the United States for the Western District of 


Texas, at San Antonio. 


PILAR GARCIA DE SABARIEGO ef als. 
Us. 
Mary A. MAVERICK ef als. 


Cross-interrogatories to plaintiffs’ witnesses named in their notice, 
tiled Oct. 17, 1881. 


Cross-interrogatories to be propounded te Manuel Sabariego, a 
. witness for the plaintiffs. 


Cross-interrogatory No. 1. Where and when were you born, and 
when and where was Pilar Garcia Ge Sabariego born ? 

2d. Where has the said Pilar Garcia de Sabariego lived since her 
birth, and where have you lived since your birth ? 

3d. If you say that your wife is a citizen of the Republic of Mex- 
ico, vou will now also state whether she has not always been a citizen 
of that country since the time of her birth? 

4th. If you say, in answer to the interrogatories-in-chief, 

goo that your wife was the daughter of Francisco Garcia and Ger- 

trudis Barrera, you will now also state when and where said 

parents of your wife lived, and when and where thev and each of 
them died’ Did not both of them live and die in Mexico ? 

oth. Did not Francisco Garcia die in the year 1834, at Goliad, 
then a part of the Republic of Mexico? 

6th. Did not you marry your wife at the same place (Goliad) in 
the year 1835, and did not your mothe- and your wife and yourself 
remove to Matamoras, in Mexico, before the second day of March, 
1836 ? 

ith. Did not vour wife's mother remain in Mexico until her death, 
and have not you and your wife remained citizens of Mexico since 
your removal from Goliad to Matamoras before the said second day 

of March, 1856 ? 

Sth. If you say, In answer to the three foregoing interrogatories, 
that Francisco Garcia did not die in 1834, but at some other time, 
and that vou did not marry your wife in 1835, but at some other 

time, and that vou and vour wife and and vour wife’s mother 

856 did not remove to Matamoras, as stated in said three interrog- 
atories, vou will now please state whether you did not testify 

in a slit tried in the district court of Goliad county in or about the 
ear 1858 before Judge Edmund J. Davis, in which suit yourself 
a wife were plaintiffs and Samuel A. White was defendant, and 
which suit was brought for the recovery of a league and a half of 
land, that Franciseo Garcia died in the year 1834; that you and your 
wife were married in the year 1835, and that vour wife’s mother and 
your wife and vourself removed to Matamoras before the second day 
of March, 1836, and that after said removal you all remained citi- 
zens of Mexico up to the time of said trial, except your wife's 
mother, who died in 1842? 
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‘th. Did you not testify to the same facts as stated in the last 
foregoing interrogatory in the same suit, —e the same land, 


and between the same parties on atrial before Judge Thomas: J. 
Devine, in or about the year 1860, in the district court of said Goliad 
county ? . 
10th. What was the business or occupation of Francisco Garcia 
in the year 1813 and 1814 and in the year 1819 and 1820? 
307 llth. Where did the family of the said Francisco Garcia 
live in 1819 and from that time until the death of said 
Garcia? 
12th. What was your occupation or business at the time you mar- 
ried your wife and thereafter? , 
15th. Have vou been at any time since your marriage with your 
wife in the Republic or State of Texas? If so, state when you was 
so in Texas, the place where you were, and what was you business 
or occupation at such time or times. 
14th. Were vou not in the neighborhood of Goliad in the year 
1838 in company with or in command of about 20 or 25 other men ; 
if vea, what was your business in Texas at that time and how long 
did you then remain in Texas” 
15th. Were you not again in Texas in or about the month of Jan- 
uary, 1843; if so, whp was with you then and what was your busi- 
ness at that time? 
16th. Did you not hold a commission or had a command in the 
Mexican army in or about the month of January, 1845, and did you 
not at that time, as commander of a guard, have in charge a 
so8 party of Americans or Texas prisoners, known as the Mier 
prisoners on their march from Matamoras to Monterey ; if 
ves, did the guard under your command have charge of those pris- 
oners, When did you take charge of them, and where did you take 
them?” 
17th. At what place do you answer these interrogatories-in-chief 
and cross-interrogatories, who is present while you are answering 
them or any of them? And, if you are answering through an in- 
terpreter, state who is the interpreter. 


+) hal | 


oo) Direct interrogatories propounded to Pilar Garcia de Sa- 

bariego im case of Pilar Garcia de Sabariego et al. vs. Mary A. 
Maverick et al. No. 535. Filed Nov. 2, 1881. In the cireuit court 
of the United States at San Antonio, western district of Texas. 


260) Int’g’s to Pilar Garcia de Sabariego. 


Interrogatories to be propounded to Pilar Garcia de Sabariego, a 
resident of the city of San Luis Potosi, Republic of Mexico, and 
now temporarily residing in the city of San Antonio, Texas. 


Int’g Ist. What is your name and where do you reside? 

Int’'g 2d. When and where were you born ? 

Int’g 3d. Who were your parents. Give full name of your father 
as well as your mother. 
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Int’g 4th. Are your parents dead or alive? And, if you state that 
they are dead, then state also when and where each of them died. 
Int’y Sth. If you say your parents were Francisco Garcia and 
Gertrudes Barrera, his wife, then state how many children they had 
in lawful wedlock. 
Int’g 6th. What relation do you bear to Manuel Sabariego ? 
Int’g 7th. If you have stated that Manue: Sabariego is your hus- 
band, then state also when and where you and he were mar- 
ried ? | 
O01 Int’g Sth. If you have stated that you and, Manuel Saba- 
riego are husband and wife, state how long you and your 
husband have continuously lived together as man & wife; and, as 
hear as you can, state when and where your husband has resided 


since your marriage, and give the name of the different places of 


yours and your husband’s residences, and the length of time of each 
such residences since your marriage. 

Int’g 9th. State whether you married Manuel Sabariego before or 
after the death of your father, Francisco Gareia ? 

_Int’g 10th. State whether or not you are the same Pilar Garcia, 
who in 1853, married Manuel Sabariego at La Bala, in the then 
province of Texas, and state also where your husband, Manuel Sa- 
bariego, how Is. 


ob2 Cross-interrogatories propounded to Pilar Garcia de Saba- 

riego in cause No. 53, wherein Pilar Garcia de Sabariego ef al. 
are plaintiffs and Mary A. Maverick e¢ a/. are defendants. Filed 
Nov. 2, 1881. In the circuit court of the United States, at San An- 
tonio, western district of Texas. 


363 Cross-Intg’s to Pilar Gareta de Sabariego.  biled Nov, 2, 1881. 
Cross-interrogatories to be propounded to Pilar Garcia de Sabariego. 


Ist. If you say, in answer to the interrogatoris-in-chief, that your 
parents are dead, then please state now whether your father did not 
die at Goliad in the year 1834, and did not your mother die in 
Mexico in 1842” 

2d. In what vear were you born, and what was vour age at the 
time of your marriage to Colonel Manuel Sabariego ” 

3d. What is the present age of your husband and when and where 
was he born ? 
> 4th. What oftice or commission did vour husband hold in the 
Mexican army before and after and during the vear 1843 ? 

oth. How tar back do vou remember vour father, and where did 
he live from that time until his death? 

Gth. How old were you when your father died, and how old were 

vou at the time of vour mother’s death ” 
36d 7th. Did not your husband and vourself and your mother 
remove from Goliad, in Texas, to Matamoras, in Mexico, in 
the vear 1835, or before the second day of March, 1836? 

Sth. Are you positive that your father and mother lived at Goliad 

from the time you first remember them until vour father died ? 
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%th. Where do you answer these interrogatories-in-chief and cross- 
interrogatories ; who is present while you are answering them, or 
any of them? And, if you are answering through an interpreter, 
state who the interpreter is. 


360 Direct interrogatories propounded to Mariano Cabrero and 

Ygenio Salazar in cause No. 53, wherein Pilar Garcia de 
Sabariego et al. are plaintiffs and Mary A. Maverick et al. are defend- 
ents. Filed Oct. 17,1881. In the circuit court of the United States, 
at San Antonio, western district of Texas. 


366 Int’g’s to Mariano Cabrero and Yginio Salazar. Filed Oct. 17, 
1881. 


Interrogatories to be a pee to Mariano Cabrero and Yginio 
Salazar, citizens of Goliad county, Texas, but now temporarily 
residing in San Antonio, Texas, and who are aged and infirm. 


Int’g. Ist. What is your name and where do you reside ? 

Int’g. 2d. When and where were you born? 

Int’g. 3d. If you state that you reside in Goliad or La Bahia, 
then state how long you have lived there. 

Int’g. 4th. Were you ever acquainted with Francisco Garcia and 
his family? And, if you answer in the affirmative, then state 
where they lived when you first knew them, and whether you were 
well and intimately acquainted with them or not. 

Int’g. Sth. What was the name of Francisco Garcia’s wife? 

[nt’g. 6th. How many children did Francisco Garcia and his wife, 

Gertrudes Barrera, have in lawfull wedlock ? 
OOF Int’g. 7th. Are Francisco Garcia and and Gertrudes Barrera, 
his wife, dead or alive? 

Int’g. 8th. If you state that Pilar Garcia was their only child, 
then state whether or not you knew said Pilar well, and whether or 
not vou have seen and talked to her often when she lived with her 
parents at La Bahia. 

Int’g. 'th. State whether or not you know Manuel Sabariego: 
and, if vou do, state when and where you first knew him. 

Int'g. 10th. State whether or not Pilar Garcia married at any time. 

lnt’g. 11th. If you state she married, then state whom she mar- 
ried and when and where she married. 

Int’g. 12th. If you cannot give the year of the marriage of Pilar 
Garcia with Manuel Sabariego, then state whether such marriage 
took place before or after the death of Pilar’s father, Francisco 
(iarcia. 

Int’g. loth. If, in answer to the last preceeding interrogatory, vou 
state that such marriage took place before the death of Francisco 

(iarcia, then state when and where Francisco Garcia died. 
30S Int’g. 14th. If vou say you do not know the year when 

l‘rancisco Garcia died, then state whether or not, at the time 
of said Garcia’- death an epidemic was prevailing about La Bahia; 
give the name of the epidemic then so prevailing, and state whether 
or not Francisco Garcia died of that disease. 
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Int’y. 15th. If you state, in answer to interrogatory No. 14, that at 
the time of Francisco Garcia’- death the disease known as ‘cholera 
was prevailing, and that Garcia died of cholera, then state also 
whether or not such cholera epidemic and the death of Francisco 
took place before or after General Santa Anna came with the Mexican 
army to Texas. 

lnt’g. 16th. Where did you see Pilar Garcia and her husband next, 
after they had left La Bahia. 

[nt’e. 17th. If you say you next saw them in Matamoras, in Mexico, 
then state when that was. 

Inte. 18th. State when and where you saw Pilar Garcia next, after 


having seen her at Matamoras. ' 
569 Inte. 19th. If you say, in answer to the last preceeding in- 


terrogatory, that you have seen Pilar Garcia last in San An- 
tonio, Texas, in the months of September or October, 1881, then state 
“hether or not she is the same person you knew in La Bahia to 
have marricd Manuel Sabariego ? 
Int’g. 20. When was it that you saw Manuel Sabariego last, and 
where was his wife, Pilar Gareia, at that time? 
lnt’e. 2Zist. What was the nature of the business carried on by 
francisco Garcia in) La Bahia, and state whether or not, by reason 
of such business, the people of the place came often in contact with 
him and his family, and was Gareia engaged in the sale of goods, 
wares, and merchandise or not? 


O70) Cross-interrogatories to Mariano Cabrero and Y genio Salazar» 

propounded to them in cause No, 53, wherein Pilar Garcia de 
Sabariego ef al. are plaintiffs and Mary A. Maverick et al. are defend- 
ants. Filed Noy. 2, 1881. In the circuit court ef the United States 
at San Antonio, western district of Texas. 


OF ('ross-lut'g’s to Mariano Cabrero and Ygenio Salazar. Filed Nov. 
2, 1881. 


Cross-interrogatories to be poepenmnnee to Mariano Cabrero and 
Y genio Salazar. 


[f vou say, in answer to the interrogatories- in-chief, that vou 
were ale or intimately acquainted with Franciseo Garcia and his 
family, then please state now where you first became acquainted with 
said Francisco Garcia ; and if you say that he and his family lived in 
Goliad when vou first knew them, then state also whether said 
Francisco Garcia continued to live in Goliad until hedied. Please 
be positive in your answer to this. 

2d. If vou say that Francisco Garcia and his wife are dead, then 
state when and where each of them died. 
dd. Did not Francisco Garcia die at Goliad in the year 1854, and 
did not his wite die in Mexico in the vear 1842? 
4th. When and where was Pilar Garcia born ? 
oth. If vou say that Pilar Garcia was married, then state now to 
whom she was married and when. 
die 6th. Was not Pilar Garcia married in the year 1835? 
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7th. Did not Pilar Garcia and her husband and her mother 
remove from Goliad to Mexico shortly after the marriage of Pilar to 
Colonel Manuel Sabariego ? 
Sth. How long after the marriage did Manuel Sabariego and his 
wife and his wife’s mother remove from Goliad to Mexico ? 
9th. Where have Col. and Mrs. Sabariego lived since their removal 
from Goliad ? 
10th. Have you seen the wife of Manuel Sabariego at any time 
since their removal from Goliad in 1835, or did you see her again 
for the first time after their removal when you saw her in San An- 
tonio in September or October, 1881 ? 
Lith. Did you see Manuel Sabariego at any time in Texas after 
his removal with his family from Goliad ; if so, when did you see 
him and how often and in what vear or years ? 
dio 12th. If vou say that you saw Pilar Garcia at Matamoras, 
then state distinctly when it was that you saw her there. 
15th. If you say that Francisco Garcia sold goeds, wares, and mer- 
chandize at Goliad or La Bahia, then state now when he commenced 
selling goods at Goliad, and whether he carried on that business 
until he died. 
14th. If you knew Francisco Garcia as early as 1820, then state 
whether he was then engaged in selling merchandize at Goliad or 
La Bahia. 
15th. Was not Francisco Garcia an officer of the Spanish army 
before 1820 or 1821? If so, what was his rank in that army, and 
how lo:.g had he been an officer before the year 1820 ur 1821 ? 
16th. How old was Pilar Garcia when she married Col. Saba- 
riego? 
17th. At what place do you answer these interrogatories and the 
interrogatories-in-chief? Who is present while you are making your 
answers” And if you are answering through an interpreter then 
state who the interpreter is. 
Oe Direct interrogatories to Guadaloupe Gerrero, Esteven 
Huron, Juan Huron, and Jesusa Valdez, propounded to them 
in cause No. 53, wherein Pilar Garcia de Sabariego e¢ al. are plain- 
tiffs, and Mary A. Maverick ef al. are defendants. In the circuit 
court of the United States at San Antonio, western district, of Texas. 
379  Int'gs to Gudaloupe Gerrero, Estevan Huron, Juan Huron, & 
Jesusa Valdez. Filed 17 Oct., 1881. 


Interrogatories tu be propounded to Guadalupe Guerrero, Estevan 
Huron, Juan Huron, and Jesusa Valdez, citizens of Bexar county, 
Texas, and who are aged and infirm. 


Int’g. Ist. What is your name, and where do you reside? 

Int’g. 2d. When and where were you born, or if you do not know 
your age or the time of your birth, state, to the best of your knowl- 
edge and recollection, how big or how old you were at the time of 
the “big cholera” prevailing in La Bahia, or Goliad, or were at the 
time of the invasion of Texas by General Santa Anna? 
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Int’g. 5d. If you state that you were born and raised in La Bahia, 
then state up to what time vou continued to reside and live there. 

Int’g. 4th. Where have you resided since you left La Bahia? 

Int’g. Sth. Did you or not at any time know, at La Bahia, Fran- 
cisco Garcia aud his wife, and, if so, who was his wife; and if they 
had any children who were they; give their names; and are Garcia 

and wife dead or alive ? 
O76 [nt’g. 6th. State also whether or not you know Manuel Sa- 
bariego ; and, if you state you do, then state if he ever married ; 
and, if so, when, where, and whom did he marry ? 

Int’g. 7th. If vou state that Pilar Garcia was married to Manuel 
Sabariego, then state if such marriage took place before the death of 
l'rancisco Garcia or not. 

Int’e. Sth. What was the nature of the business of Francisco Garcia 
carried on at La Bahia? And state whether or not, by reason of 
such business, the people of the place came generally in contact with 
him and his family. 

Inte. 9th. When and where was it that you saw Pilar Garcia and 
her husband, Manuel Sabariego, again after they had left La Bahia? 

Int’e. 10th. If you say that it was at San Antonio, Bexar county, 
Texas, during the months of September and October, 1881, that vou 
next saw said persons, then state whether or not they are the same 
Pilar Garcia and Manuel Sabariego whom you knew to be man and 
wife at La Bahia before you vourself left that place for Bexar county. 

BERRY & ROSENHEIMER, 
HOWARD & HARRISON, anxp 
MASON & PASCHAL, 

Attys for PU ifs. 


ay Endorsed: No. 53. Pilar Garcia de Sabariego et als. vs. 
Mary A. Maverick et als. Notice and interrogatories to be 
propounded on behalf of plaintiffs. Filed Oet. 7, 1881. W.C. Ro- 


bards, clerk. 


378 (‘ross-interrogatories to Guadalupe Guerrero, Estevan Hu- 

ron, Juana Huron, and Jesusa Valdez, propounded to them 
by the defendants in cause No. 53, wherein Pilar Garcia de Sabariego 
etal. are plaintiffs and Mary A. Maverick et al. are defendants. Filed 
Oct. 17, ISSL. In the cireuit court of the United States, at San An- 
tonio, western district of Texas. 


v7) Cross-Int'y’s to Guadalupe Guerrero, Estevan Huron, Juana Hu- 
ron, and Jesusa Valdez. 


Cross-interrogatories to be propounded to the witnesses, Guadalupe 
Guerrero, Estevan Huron, Juana Huron, Jesusa Valdez. 


Ist. If you say, in answer to the interrogatories-in-chief, that vou 
knew Francisco Garcia and his wife in La Bahia, then state now 
when vou first knew them and whether you are certain that thev 
lived there continually from the time vou first knew them until 
ranciseo died. 
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2d. When did Franci-co Garcia die? Did he not die in the year 
1834? 
3d. What is the present age of each of you? 
4th. How old was Pilar Garcia when you first knew her? 
Sth. Where was Pilar Garcia born, and how old is she now ? 
6th. How old was Pilar Garcia when she was married to Col. Sa- 
bariego? | 
7th. Where did you last see Pilar Garcia—in La Bahia or Goliad— 
and did you not see her again from that time until you saw her in 
San Antonio in September or October, 1881? 
580 Mh. Did not Pilar Garcia and her husband and her mother 
remove from La Bahia to Matamoras, in Mexico, in the year 
1835, or during the first two months of 1836 ? 
10th. Did not Mrs. Garcia. the wife of Francisco Gareia, die in 
Mexico in 18427 
Lith. How long was it before Francisco Garcia’ death that Man- 
uel Sabariego and his wife and his wife’s mother left Goliad for 
Mexico” 
12th. How lomg was it after Pilar Garcia’- marriage to Col. Saba- 
riego that Sabi: :ogo and his wife and his wife’s mother left Goliad 
for Mexico ” ' 
loth. At what place do you answer these interrogatories and cross- 
interrogatories’ Who is present while you are making your 
answers” And if you answer through an interpreter, then state 
who the Interpreter Is. 
WAELDER & UPSON, 
Attorneys for Mary EF. Maverick, Albert Maverick, Geo. M. 
OS] Maverick, Samuel Maverick, Wm. H. Maverick, Edward I1. 
& Mary Terrell, J. H. Kampman, H. D. Kampman & Wife, 
Bertha & H. A. Doeer, Jacob & Ada Waelder, (. S. & Sarah 
S. Terrell, Ed. Steves, Mrs. E. A. Patten, Frit: Steiner, E. 
Dillon, Miss Sweet and Mrs. Sweet, J. P. & Mary Reed, E. 
I. & A. A. Steagall. 


Endorsed : No. 53. Pilar Garcia de Sabariego et als. va. Mary A’ 
Maverick et als. Cross-interrogatories. Filed Nov. 2,1881. W.© 
Robards, clerk. 


O82 Direct interrogatories to Dionicio Flores, propounded to 

him by the plaintiffs in cause No. 53, wherein Pilar Garcia 
de Sabariego et al. are plaintiffs and Mary A. Maverick ef al. are de- 
fendants. In the circuit court of the United States at San Antonio, 
western district of Texas. 


383 Int'g’s to Dionicio Flores. 


Interrogatories to be propounded to Dionicio Flores, a citizen of 
Giotiad county, Texas, temporarily residing at San Antonio, Texas, 
and who is aged and infirm. 


Int’g. Ist. What is vour naine and where do you reside, and when 
and where were you born ? 
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Int’g. 2d. Where did you live from the time of your birth until 
the year A. D. 1836? 

Int’g. 3d. Where did you live from the year 1856 until the year 
1851? 

Int’g. 4th. Where did vou live from the year 1851 until now? 

Int’g. 5th. Were you ever acquainted with Francisco Garcia and 
his family? And, if you answer in the affirmative, then state where 
they lived when you first knew them, and where they lived in the 
years 1833 and 1854. 

Int’g. 6th. To what extent were you acquainted with that family, 
and what acquaintance did you have with the different members of 

that family, and did you know them intimately or slightly ? 
384 Int’g. 7. What was the name of the wife of Francisco 
Garcia ? 

Int’e. Sth. Are Francisco Garcia and his wife, Gertrudes Barrera, 
dead or alive? 

Int’g. 9th. How many children did Francisco Garcia and his wife, 
Giertrudes Barrera, have in lawful wedlock ? 

Int’g. 10th. If vou state that Pilar Garcia was the only child in 
lawful wedlock of Francisco Garcia and his wife, Gertrudes Barrera, 
then state whether or not you knew said Pilar and how well vou 
were acquainted with her, and whether you have seen or conversed 
with her often or not when she lived with her r parents at La Bahia. 

Int. 11th. When and where did Francisco Garcia die? 

Int’g. 12th. When and where did Gertrudes Barrera, wife of said 
Giurcia, die? 7 e 

Int’g. 13th. Do you know Manuel Sabariego? And, if you do, 
then state when and where you first knew him. 

Int’g. 14th. Is Pilar Garcia a married woman or not? 
385 Int’g. 15th. If you say that she is a married woman, then 
state when, where, and whom she married, if you know. 

Int’g. 16th. If vou say she married Manuel Sabariego, then state if 
she and her husband are yet living together as man and wife. 

Int’g. 17th. State whether or not Pilar Gareia and her husband, 
Manuel Sabariego, were married before or after the death of her 
father, Francisco Garcia. 

Int’e. Sth. Where and during what vears did vou next see Pilar 
—Gareia and Manuel Sabariego living together as man and wife, after 
they left Goliad or La Bahia? 

Int’. 19th. Tf vou say [vou] saw Pilar and Manuel living together 
at Matamoras, Mexico, state in what vears this was and how often 
you saw them there. 

Int’e. 20th. Did you or not see Pilar and Manuel afterwards in 
Monterey, Mexico; and, if vou say you did, state in what vear it 
was and how often you saw them thus in Monterey, Mexico. 

Int'g. 21st. When and where did you next meet and see Pilar 

Garcia and her husband, Manuel Sabariego ? 
386 Int’g. 22d. If you have answered to the last preceeding in- 
ter rrogatory that it was at San Antonio, Bexar county, Texas, 
during the months of September and October, 1881, that vou again 
and for the last time met and saw Pilar Garcia and her husband, 
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Manuel Sabariego, then state whether or not they are the same Pilar 
Garcia and Manuel Sabariego who you stated were married in 1833, 
as aforesaid. 


O57 Cross-interrogatories to Dicnicio Flores, propounded to him 

by the defendants in cause No. 53, wherein Pilar Garcia de 
Sabariego et al. are plaintiffs and vs. Mary A. Maverick et al. are de- 
fendants. In the circuit court of the United States at San Antonio, 
western district of Texas. 


State) C'ross-Int'q’s to Dionicio Flores. 


Cross-interrogatories to be propounded to the witness, Dionicio 
Flores. 

Ist. What is your present age? 

~d. If in answer to the second direct interrogatorv you say that 
you were born at Goliad and that you lived there until 1836, then 
state at what particular time you left Goliad in 1836, and where you 
went to. 

sd. If vou say, in answer to the interrogatories-in-chief, that Fran- 
cisco Garcia and his wife are dead, then state now the true time of 
the death of each and when they died. 

4th. Did not Francisco Garcia die in Goliad in the year 1854, and 
did not his wife die in Matamoras, in Mexico, in the year 1842? 

oth. If you say that you were well acquainted with Pilar Gareia, 
then state now when she was born and where, and how old she was 
when she was married to Manuel Sabariego. 

6th. Where were you when Pilar Garcia was married, and 
389 what is her present age? 

7th. Are you positive that Francisco Garcia lived in Goliad 
up to the time of his death, and how long had he lived there at the 
time of his death? 

Sth. When did you first know Francisco Garcia, and where was 
he at that time? : 

%th. If you should say that Pilar Garcia was married to Col. Saba- 
riego, then please state how you know the exact time of their mar- 
riage. 

10th. How long was it before the Texas revolution that Pilar 
Garcia was married to Col. Sabariego? Do you remember the time 
of the declaration of independence by Texas from Mexico, and how 
long was it that Pilar Garcia was married before that declaration ? 

lith. Where do you answer these interrogatories, who is present 
while vou are answering them? And if you answer through an 
interpreter state who the interpreter Is. 


HM) Answers of Manuel Sabariego, Pilar Garcia de Sabariego, 

Mariano Cabrero, Ygenio Salazar, Guadaloupe Guerrero, Di- 
ouiceo Flores, Juana Huron, Estevan Huron, Maria de Jesus Valdez 
to direct and cross interrogatories propounded to them in cause No. 
03, Wherein Pilar Garcia de Sabariego et al. are plaintiffs and Mary 
A. Maverick et al. are defendants. In the circuit court of the United 
States, at San Antonio, western district of Texas. 
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nudorsed : No. 55. Manuel Sabariego and Pilar Garcia de Saba- 
riego rs. Mary A. Maverick et al. Depositions of witnesses in behalf 
of plaintiffs. Opened and filed Dee. 16, 1881. W. C. Robards, clerk. 


S91 Answers of Manuel Sabariego, Pilar Garcia de Sabariego, Ma- 

riano Cabrero, Yqnio Salazar, Gudaloupe Guerreo, Dinonecio 

lores, Juana Huron, Estevan Huron, Maria de Jesus Valdez. Filed 
Dee. 16, 1851. ; 


Western District oF TEX As, 
The State of Texas, County of Beecar, City of Sun Antonio : 


Be it remembered that on the fourth day of November, A. D. 15581? 
before me, Edward Miles, a duly appointed, qualified, and commis- 
sioned notary public under the laws of the State of Texas in and for 
Bexar county, Texas, at the office of Mason and Paschal, corner of 
Houston and Soledad streets, in the city of San Antonio, in the 
county of Bexar and State aforesaid, within the said western district 
of Texas, and between the usual hours of business, were produced 
and personally came before me Manuel Sabariego, Pilar Garcia de 
Sabaricwo, Mariano Cabrero, Yjuno Salazar, Guadalupe Guerrero, 
Dionisio Flores, Juana Huren, Estevan Huron, Maria de Jesus Val- 
dez, witnesses in behalf of the plaintiffs, to depose and true answers 
make to the accompanying interrogatories and cross-interrogatories 
issued out of the ecireuit court of the United States for the western 
district of Texas, at San Antonio, on the Srd day of November, A. D. 
ISS1, under the accompanying commission, to depose ina civil cause 

depending in the cireuit court of the United States forthe western 
392 district of Texas, held at San Antonio, in the last said «is- 

trict, on the common law side of said court, wherein Pilar 
Garcia de Sabariego and Manuel Sabariego, her husband, are plain- 
tiffs and Marv A. Maverick, Albert Maverick, George M. Maverick, 
Samuel Maverick, William H. Maverick, Edward H. Terrell, and 
Mary ‘Terrell, his wife: J. HW. Kampman, Herman D. Kampman, and 
Mlizabeth Kampman, his wife: Bertha Doerr and H. A. Doerr, her 
husband; Phillip Immecke, Fritz Steiner, Jacob Waelder, and Ada 
Waelder, his wife; Edward Degener and Marv Degener, his wife; ©. 
M. ‘Verrell and Sarah S. Terrell, his wife; Ed. Steves, E. Dillon, A. 
Michel, and Helen Michel, his wife; J. P. Reed and Mary FE. Reed, 
his wife; Frances E. Vance and J. Milton Vance, as executors 
of the estate of William Vance, deceased, and individually, and 
Mary Vance, wife of Milton Vance; C. Upson, executor of the es- 
tate of James Vanee, deceased; Dr. J. R. Smith, Daniel Oppen- 
heimer, and Louisa Oppenheimer, his wife; Mrs. E. V. Steagall and 
A. TE Steagall, her husband; Mrs. E. A. Patton, Mrs. Mary Sehu- 

maker, Temple Beth-E] “Synagogue,” a religious corporation, 


wots) 


> represented by and under the control of its.trustees, Sol. Halff, 

S. Mayer, Simon Frank, A.B. Frank, and Dan. Oppenheimer : 
The City of San Antonio, Texas, a municipal corporation, represented 
by itsmayor,James H. French; Trinity Methodist Episeopal Chureh, 
a religious corporation, represented by and under the control of its 
trustees, R. M. Moore, Wesley Ogden, C. M. Terrell, G. W. Bracken- 
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ridge, George B. Silsby, and M. A. Dougherty, so far as trustees are 
known to plaintiffs; The Baptist Church, a religions corporation, 
represented by and under the control of its trustees, 8. Cayce, E. G. 
Houston, W. D. Johnson, and James Newton, so far as said trustees 
are known to plaintiffs; Miss Annie Sweet and Mrs. C. Sweet, widow 
of J. R. Sweet; and Mrs. FE. A. M. Houston, are defendants in an 
action of trespass to try title as well for damages and rents, and 
whose testimony is alleged to be material and necessary in said 
civil cause in behalf of the plaintiffs, and which said witnesses, 
Manuel Sabariego, Pilar Garcia de Sabariego, Mariano Cabrero, 
Ygnio Salazar, Guadalupe Guerrero, Dionicio Flores, Juana Huron, 
, Estevan Huron, Maria Jesus Valdez, being of lawful age and 
304 sound mind, and being by me first carefully examined, cau- 
tioned, and duiy sworn on their respective corporal oaths to 
testify the whole truth touching the matters in controversy in said 
civil cause, respectfully depose and say as follows: 


Deposition of MANUEL SABARIEGO, a witness produced and sworn 
as aforesaid on behalf of the plaintiffs: 


‘To direct interrogatory No. 1 he answers: My name is Manuel 
Sabariego ; residence, city of San Luis Potosi, Mexico; profession, 
that of merchant and miner. 

To direct interrogatory No. 2 he answers: I am a married man; 
married to Pilar Garcia y Barrera de Sabariego. 

To direct interrogatory No. 3 he answers: Her parents were Fran- 
cisco Garcia and Gertrudes Berrera; they are both dead. 

To direct interrog. No. 4 he answers: They had no other children, 
my wife being their only child. 

To direct interrog. No. 5 he answers: She is my wife and she is 

here now. 
ao To direct interrog. No.6 he answers: Don Francisco Garcia 
died of cholera in Goliad, Texas, in the year 1834; Dona 
(iertrudes Berrera died in the port of Matamoras, Mexico, in the year 
IS43. 

To direct interrog. No. 7 he answers: I married in Goliad, in the 
vear 1833, and have continued to live with her as man and wife to 
this date. 

To direct interrog. No. 8 he answers: We are citizens of the Re- 
public of Mexico. 

To direct interrog. No.9 he answers: My wife, Pilar Garcia, and 
mvself. 


[In] answer to cross-interrogatory No. 1 he answers: I was born 
in Jalapa, State of Vera Cruz, Republic of Mexico, in the year 1807 ; 
she was born in San Fernando de Bexar, State of Texas; I believe 
she was born in the vear 1817. 

To cross-interrog. No. 2 he answers: She first lived in San An- 
tonio—from the time of her birth some three or four years—and 
then in La Bahia or Goliad, Texas, until the vear 1835; next in 

Matamoras, Mexico, until the vear 1845; next in San Luis 
3! = Potosi, until this date. I lived in Jalapa, Mexico, until my 
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twelfth year, when I entered the military career which carried me 
over a great many places—over the Republic of Mexico, Central 
America, and Texas. 

‘To cross-interrog. No. 3 he answers: She has always been a citizen q 
of Mexico, at her birth Texas then being a part of that Republic. 

To cross-interrog. No. 4 he answers: My -wife’s parents lived here 
in San Antonio and in Goliad; my father-in-law did in Goliad in the 
year 1854; my mother-in-law died in Matamoras, Mexico, in the year 
1843; they both died within what was then the Republic of Mexico. 

‘To cross-interrog. No. 5 he answers: I have fully answered in my 
:uswer to cross-interrog. 4. 

To cross-interrog. No. 6 he answers: No; I married in 1833; my 
family left Goliad for Matimoras in 1855, 


“eters at. ad 


[To] cross-interrog. No. 7 he answers: She remained in Mexico until . 
she died ; we have never changed our citizenship. 
7 To cross-interrog. No. 8 he answers: I never testified in that’ 


suit at all. 

To cross-interrog. No. 9 he answers: No, sir; I have never given 
evidence in any such sult. 

To cross-interrog. No. 10 he answers: I believe he was a military 
man. 

To cross-interrog. No. 11 he answers: Francisco Garcia lived in 
San Antonio, Texas, with his family in 1819, and after that lived in 
La Bahia de Esperito Santo until his death. 

To cross-interrog, No. 12 he answers: | was a military man; was 
captain in the regular army of Mexico and then colonel until 18595, 
, when I left the army and became a merchant and miner and agri- 

culturist. 

To cross-interrog. No. 13 he answers: I have been several times 
in ‘Texas, commissioned on duties or business in the Mexican army, 
under the directions of my superiors, in several places; I don’t recol- 

lect What years | was in Texas. ? 
OOS ‘To cross-interrog. No. 14 he answers: I do not recollect if 
that year | was in ‘Texas, in the neighborhood of Goliad, but 
when [I was there I] was not in command of 20 or 25 men. I had 
100 or 160 men under my command at the time, and was under 
orders from iy superiors. I remained a short time and returned 
to Mexico to report. 

To cross-interrog. No. 15 he answers: I do not remember if I was 
here then. 

To cross-interrog. No. 16 he answers: In Matamoras; I was com- 
missioned by Gen. Ampudia. I do not remember the date, but | 
do remember that I received there Gen. Green, Col. Fisher, and 
other oflicers, whose names I do not remember, and took them to 
Monterey, as commander of a guard, and then turned them over to 

| Commanding Gen. Orbega; the prisoners themselves can state what 
| 3 treatment they received at my hands; they were Texas prisoners 
and known as the Mier prisoners. 

To cross-interrog. No. 17 he answers: I am answering these 
off interrogatories and cross-interrogatories in the office of Mess. 
(a Mason and Paschal, on the corner of Houston and Soledad 
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streets, in the City of San Antonio, before Edward Miles, Esqr., a 
notary public; present also, Mr. R. M. Pereida, interpreter; my wife, 
Mariana Cubrera, Ygnio Salazar, and Dionicio Flores; this office is 


upstairs, second story. 
, MANUEL SABARIEGO. 
R. M. PEREIDA, 
Sworn Interpretc,. 


Sworn to and subscribed before me this 4th day of November, 
A. D. 1881. 
[Seal Notary Public, County of Bexar, Texas.] 
EDWARD MILES, 
fotaru Public, Bexar Co., Teras. 


Deposition of Mrs. Pilar Garcia de Sabriego, a witness produced «id 
sworn as aforesaid on belalf of plaintiffs. 


To direct interregatory No. 1 she answers: My name is Pilar 
Garcia de Sabariego. I live in San Luis Potosi, Mexico. - 

To direct interrog. No. 2 she answers: I was born in San 
400 Fernando de Bexar, Texas, in the year 1817, in the house 
that belonged to my grandfather, corner Main plaza and 

Main street. 

To direct interrog. No. 3 she answers: Francisco Garcia was my 
father and Gertrudes Berrera my mother. 

To direct interrog. No. 4 she answers: My parents are both dead. 
My father died in Goliad in the year 1834. My mother died in 
Matamoras in the year 1843. 

To direct interrog. No. 5 she answers: I was their only child. 

To direct interrug. No. 6 she answers: I am his wife. 

io Jlirect interrog. No. 7 she answers: We were married in the 
year 1833, at Goliad. 

To direct interrog. No. 8 she answers: We have lived together as 
man and wife from the time of our marriage to this date; from 
1833 to 1835 my husband lived in Goliad with me; from 1835 to 
1846 we lived in Matamoras; from 1846 until 1848 in San Luis 
Potosi; from 1848 to 1850 in Matamoras; from 1850 until now in 

San Luis Potosi. 
401 To direct interrog. No. 9 she answers: I married before 
the death of my father. 

To cross-interrog. No. 10 she answers: I am the same Pilar 
Garcia who in 1833 married Manuel Sabariego, and he is now 
present. 

To cross-interrog. No. 1 she answers: Yes; he died in Goliad in 
the year 1834. No, sir; my mother died in Matamoras in the year 
1843. 

To cross-interrog. No 2 she answers: I was born in the year 1817, 
and was about 15 or 16 years old when I married Manuel Saba- 
riego. 

To cross-interrog. No. 3 she answers: My husband is about 73 or 
74 years of age, I suppose, and he was born in Jalapa, Mexico. 
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To cross-interrog. No. 4she answers: My husband ; I do not know ! 
what commission he held in the Mexican army. : 
To direct interrogatory No. 5 she answers: From the time I had 
use of reason until my father’s death, in 1834, I knew him and re- + 
member him. Ie lived in Goliad. F 
‘To cross-interrog. No. 6 she answers: I must have been about 17 
or 18 years of age at the time of my father’s death, and I must have 
been about 25 or 26 years of age at my mother’s death. 
102 ‘To cross-interrog. No. 7 she answers: We moved in 1835 
from Goliad to Matamoras. 
‘To cross-interrog. No. 8 she answers: Yes, sir; I am positive. 
‘lo cross-interrog. No. 9 she answers: | am answering, I under- 
stand, in the office of Mr. Mason, in the presence of and before Ed- 
ward Miles, a notary publict; Mr. M. R. Pereida, interpreter, in the > 
citv of San Antonio or San Fernando de Bexar, Texas ; office on the 
corner of Soledad and Houston streets, upstairs. 
PILAR GARCIA pe SABARTEGO. 
R. M. PEREIDA, 


Sworn Interpreter. 


Sworn to and subscribed before me this 4th day of November, 
A. D. 1881. 
[Seal Notary Public, County of Bexar, Texas. ] 
EDWARD MILES, 


Notary Public, Bexar County, Texas. 


Deposition of Mariano CABRERO, a witness produced and sworn 
as aforesaid on behalf of the plaintiffs: 


To direct interrog. No. 1 he answers: My name is Mariano 
403° Cabrero; [live in La Bahia, Texas. 
To direct interrog. No. 2 he answers: I was born in La 
Bahia, in the year 1812. 

‘To direct interrog. No. 3 he answers: I have lived there all my 
life until the present time. 

To direct interrog. No. 4 he answers: Yes, sir; I knew Francisco 
Garcia and his family in La Bahia; I knew them well. 

To direct interrog. No. 5 he answers: D’na Gertrudes Berrera. 

To direct interrog. No. 6 he answers: D’na Pilar was then only a 
child. 

To direct interrog. No. 7 he answers: Thev are both dead. 

To direct interrog. No. 8S he answers: Yes, sir; I knew Pilar 
Gercia well when she lived with her parents in La Bahia, and spoke 
to her often there. 

To direct interrog. No. 9 he answers: I know Manuel Sabariego ; 
knew him in La Bahia before the cholera. 

To direct interrog. No. 10 he answers: Pilar Garcia married 
Manuel Sabariego. 


To direct interrog. No. 11 he answers: She [was] married before 
; the cholera in La Bahia to Manuel Sabariego. 
| 404 To direct interrog. No. 12 he answers: She married before 


4 l’ranciseo Garecia’s death. 
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To direct interrog. No. 13 he answers: Francisco Garcia died in 
La Bahia, in the year 1834, of the cholera , 

To direct interrog. No. 14 he answers: I have stated that he died 
of cholera, in 1854, which disease was epidemic that year. 

To direct interrog. No. 15 he answers: It was before Santa Anna 
came to Texas. 

To direct interrog. No. 16 he answers: I saw them in Matamoras. 

To direct interrog. No. 17 he answers: I do not recollect when | 
saw them there; it must have been about 18 years after they had 
left La Bahia. 

To direct interrog. No. 18 he answers: It was here in San Antonio 
last month and this month. 

To direct interrog. No. 19 he answers: Yes, sir; she is tht same 
Pilar Garcia. 

To direct interrog. No. 20 he arswers: Here in San Antonio, and 

his wife is also here. 
405 To direct catty! No. 21 he answers: He was a mer- 
chant, doing business there, and by reason of such business 

the people of the place came often into contact with him and his 
family. 


To cross-interrog. No. 1 he answers; | knew him first and his 
family ever since I wasaboy. He lived there with his family until 
his death. I am positive. 

To cross-intcrrog. No. 2 he answers: Don Francisco Garcia died 
in La Bahia in 1834 of the cholera. His wife died in Matamoras. 
I do not recollect in what year she died. I was at the house when 
she died, 

To cross-interrog. No. 5 he answers: Yes; he died in 1854; that 
I do not know as to what year she died. 

To cross-interrog. No. 4 he answers: She was born here in San 

Antonio. I do not recollect in what year. 
406 To cross-interrog. No. 5 he answers: She married Don 
Manuel Sabariego in La Bahia. I do not remember the year. 

To cross-interrog. No. 6 he answers: I do not remember the vear 
when she married. 

To cross-[interrog.] No. 7 he answers: Yes, sir. 

To cross-interrog. No. 8 he answers: I do not recollect how many 
years after their marriage that they left for Mexico. 

To cross-interrog. No. 9 he answers: They lived in Matamoras, 
and from there they left for San Luis Potosi. 

To cross-interrog. No. 10 he answers: I saw her next’in Mata- 
moras after they left La Bahia, and saw her Jast in San Antonio. 

To cross-interrog. No. 11 he answers: No, sir; I did not see him 
in Texas until now. 

To cross-interrog. No. 12 he answers: I saw her in Matamoras after 

Santa Anna was here—I mean after she had left La Bahia. 
407 To cross-interrog. No. 13 he answers: He continued selling 
goods until his death. 
To cross-interrog. No. 14 he answers: I do not know whether he 
ras then, in the year 1820 or 1821, engaged in business or not. 
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To cross-interrog. No. 15 he answers: Yes; he was an officer, but | 
I do not know how long he was an officer. : | 
To cross-interrog. No. 16 he answers: She must have been about | 
16 years of age. . 


To cross-interrog. No. 17 he answers: I am answering here in the 
oftice on the corner about 100 vards north of the court-house in San 
Antonic—oftice upstairs—in presence of of Manuel Sabariego, Ygnio 
Salaza, Dionicio Flores, Mr. M. R. Pereida, interpreter ; before a no- 
tary public, Mr. Miles I am told. 


MARIAN 0'3 x - COBRERA. 


mark, 
Rn. MW. PEREIDA, 
Sworn Interpreter. 


Sworn to and subscribed before me this 4th day of November, A. 
D. 1881. j 


[Seal Notary Public, County of Bexar, Texas. ] 


EDWARD MILES, 
Notary Public, Bacar County, Texas. 


408 At this point the proceedings herein was, by ——— of 
the day, adjourned to November 5th, 1881, at 9 o'clock a. m., 
at this same place. 
[Seal Notary Public, Bexar Co., Texas. ] 
EDWARD MILES, 1 
Notary Public, Bexar Co., Texas. 


NOVEMBER OTH, 18° 1. 
The proceedings resumed according to adjournment at the tin 
and place aforesaid. 


Deposition of Ygnio Salazar, a witness produced and sworn as afore- 
said on behalf of the plaintiffs. 


To direct interrogatory No. 1 he answers: My name is Ygnio 
Salaza; I live in La Bahia, Texas. 
To direct interrog. No. 2 he answers: I was born in La Bahia, 
Texas, in the vear 1812. 3 
To direct interrog. No. 3 he answers: I have lived the most of my 
life in La Bahia, Texas. [also have lived about fourteen years op- 
posite Matamoras, but now I am again living in La Bahia. 
To direct interrog. No. 4 he answers: Yes, sir: I knew Francisco 
Garcia and his family; they lived in La Bahia, Texas. I do not 
recollect when I first knew them, but I was a boy at the time; I 
knew them well. 
hy To direct interrog. 0. 5 he answers: The wife of Francisco 
Gareia was named D’na Gertrudes Barrera. 
To direct interrog. No. 6 he answers: D’na Pilar Garcia was their 
only ehild. 
To direct [interrog.] No. 7 he answers: Francisco Garcia and his 
wife are both dead. 
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To direct interrog. No. 8 he answers: Yes, sir. I knew her well ; 
have talked to her often. 

To direct interrog. No. 9 he answers: Yes, sir. I know him, but 
do not recollect when or what year I first knew him. I knew him 
in La Bahia, Texas. 

To direct interrog. No. 10 he answers: Yes, sir; she married. 

To direct interrog. No. 11 he answers: She married Don Manuel 
Sabariego in the year 1833, at La Bahia, Texas. 

To direct interrog. No. 12 he answers: She married before the 
death of Francisco Garcia, which occurred in the year of the 

cholera. 
410 To direct interrog. No. 13 he answers: Francisco Garcia 
died in La Bahia the year of the cholera. 

To direct interrog. No. 14 he answers: Yes,sir; there was an epi- 
demic; the cholera was prevailing and Francisco died during that 
time of that disease. 

To direct interrog. No. 15 he answers: It was before Santa Anna 
came to Texas. 

To direct interrog. No. 16 he answers: I saw her in Matamoras 
and her husband also. 

To direct interrog. No. 17 he answers: I cannot remember when 
I saw them; many times when I was living opposite Matamoras. 

To direct interrog. No. 18 he answers: I next saw them in San 
Antonio, this month. 

To direct interrog. No. 19 he answers: She is the same Pilar 
Garcia who married Don Manuel Sabariego. 

To direct interrog. No. 20 he answers: I saw both here in San 

Antonio the last time. 
411 To direct interrog. No. 21 he answers: Yes, sir; he was en- 
gaged in selling goods, and by reason of such business we 
[and] all [the] people of La Bahia went to his store to buy goods. 

To cross-interrog. No. 1 he answers: I first knew Francisco Gar- 
cia in La Bahia. He continued to live in La Bahia with his family 
until he died. Yes, sir; I am positive. 

To cross-interrog. No. 2 he answers: Francisco Garcia died in La 
Bahia in the vear of the cholera. His wife died in Matamoras. I 
do not recollect the year, but I was living opposite to Matamoras at 
that time. | 

To cross-interrog. No. 3 he answers: Francisco Garcia. I do not 
remember the year when he (F. Garcia) and his wife died. 

To cross-interrog. No. 4 he answers: I know that Pilar Garcia 
was born in San Ant’o, but do not know the year. 

To cross-interrog. No. 5 he answers: She married Don Manuel 

Sabariego in the year 1833. 
412 To cross-interrog. No. 6 he answers: No, sir; she did not 
marry in 1835; she married in 1833. 

To cross-interrog. No.7 he answers: I do not remember how soon 
after their marriage that Whey left for Mexico—maybe two years. 

To cross-interrog. No. 8 he answers: I cannot say positively ; one 
or two years after. 


| 
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To cross-interrog. No. 9 he answers: I saw them living afterwards 
in Matamoras. I know also that they lived in San Luis Potosi. 

To cross-interrog. No. 10 he answers: I saw them in Matamoras. 

To cross-interrog. No. 11 he answers: Since they left for Mexico ; 
I did not see him again in Texas until now. 

To cross-interrog. No. 12 he answers: I do net, recollect how long 
ago it was when I saw her last. 

To cross-interrog. No. 15 he answers: I do not know when_ he 
commenced selling goods; he sold goods and merchandise until he 

died. : 
413 To cross-interrog. No. 14 he answers: I do not remember 
whether in the year 1820 he was selling goods or not. 

To cross-interrog. No. 15 he answers: I heard people calling him 
Lieut. Garcia, but I do not know in those years whether he was an 
ofticer or not. 

To cross-interrog. No. 16 he answers: Pilar Garcia was about (15 
or 16) fifteen or sixteen years old at that time. 

To cross-interrog. No. 17 he answers: | answer them in San An- 
tonio; I do not know in whose office; it is near the court-house, up- 
stairs, and near the bridge where the street-cars cross ; Don Pereida, 
Don Sabariego, Dvonicio Flores, and before the notary public; Don 
Rafael Pereida is the interpreter ; Senor Miles is the notary publie. 


his 
YGINIO x SALAZAR. ° 
mark. 


R. M. PEREITDA, 


Sworn Interpreter. 


Subscribed and sworn to before me this 5th day of November, A. 
). 1881. 
[Seal Notary Public, County of Bexar, Texas. ] 
EDWARD MILES, 


Notary Public, Becar Co., Texas. 


414. Deposition of Guadalupe Guerrero, a witness produced and 
sworn as aforesaid on behalf of the plaintiffs. 


To direct interrogatory No. 1 he answers: My name is Guadalupe 
Guerrero; [I live in the Mission San José, Bexar county, Texas, 

To direct interrog. No. 2 he answers: Iwas born in La Bahia, 
now called Goliad, Texas. | do not know the date of my birth, but 
I do know that I was born towards the close of the vear 1812. At 


the time of the big cholera I must have been about sixteen vears of 


age, more or less. [ do not recollect how old | was when Santa 
Anna came to Texas. 

‘To direct interrog. No. 5 he answers: When my families left La 
Bahia; then I also left. From the time of my birth up to the 
time the Americans arrived at that place I continued to live in La 
Bahia. 

To direct interrog. No. 4 he answers: I have lived here in San 
Antonio and at the Mission San José, Bexar Co., Texas. 
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415 To direct interrog. No. 5 he answers: I knew Francisco 

Garcia and his wife. His wife was Gertrudes Barrera. I 
never knew them to have any othe- children than Pilar Garcia. 
Both of them are dead. Franciscu Garcia died in La Bahia, and 
Gertrudes Barrera died in Matamoras, Mexico. 

To direct interrog. No. 6 he answers: I know Manuel Sabariego. 
He was married to D’na Pilar Garcia. I do not recollect the date 
when she married him, but | know it was about one year, more or 
less, before the big cholera. 

To direct interrog. No.7 he answers: Before Francisco Garcia 
died. . 

To direct interrog. No. 8 he answers: He had his store in La 
Bahia when he sold goods, and the only store there then. Because 
of the nature of that business at that store all the people went there 
to buy, and came into contact with him and his family. 

To direct interrog. No. 9 he answers: About the 2d or 3rd 
416 day of last October I saw them here in San Antonio for the 
first time since they left La Bahia. 

To direct [interrog.] No. 10 he answers: They are the same per- 
sons I knew in La Bahia, and are man and wife. 

To cross-interrogatory No. 1 he answers: I do not recollect the 
year I first knew them, but I knew them before Pilar Garcia mar- 
ried. I am eertain Don Francisco Garcia lived there with his fam- 
ily until his death. 

To cross-interrog. No. 2 he answers: Francisco Garcia died in the 
year of the big cholera—of cholera. I do not recollect the year, but 
by finding out when the big cholera was you can find out the time. 

To cross-interrog. No. 3 he answers: I do not know how old I 
am, but I was born in 1812. You can make the calculation. 

To cross-interrog. No. 4 he answers: I do not know how old she 

was, but she was a mere child when I first knew her. 
417 To cross-interrog. No. 5 he answers: I do not know whether 
she was born here or in La Bahia. I do not know how old 
she is. 

To cruss-interrog. No. 6 he answers: I am not certain how old she 
was. She may have been about fourteen or fifteen years. 

To cross-interrog. No. 7 he answers: I saw her in La Bahia some 
months, or perhaps one year, after she was married, and did not see 
her any more until now here in San Antonio this month and last 
month. 

To cross-interrog. No. 9 (8 int. being omitted): I-do not know the 
vear they left for Mexico. At the time of their departure I was in 
Victoria, Texas. 

Tu cross-interrog. No. 10 he answers: I know that she died in 
Matamoras, but I do not know in what year. 

To direct interrog. No. 11 he answers: It may have been two or 
three years. I am not certain whether it was that length of time or 

not. 
415 To cross-interrog. No. 12 he answers: Some two or three 
years after. I am not positive. 
To cross-interrog. No. 13 he answers: I am answering in San An- 
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tonio, on Solidad street, in one of the houses of D’na Cliepita Gorgza, 
upstairs in the corner, where the turn-table of the street-cars is. 

In presence of notary public, Mr. E. Miles, Don Rafael Pereida, in- 
terpreter; also Don Manuel Sabariego and Dyonisio Flores. 


his 
GUADALUPE x GUERRERO. 


mark. 
R. M. PEREIDA, 
Sworn Interpreter. , 


Sworn to and subscribed before me this 5th day of November, A. 
D. 1881. 
[Seal Notary Public, County of Bexar, Texas. ] 
EDWARD MILES, 
Notary Public, Bexar Co., Texas. 


419 Deposition of Dicnisio Flores, a witness produced and sworn 
ws aforesaid on behalf of the plaintiffs. 


To direc. interrogatory No. 1 he answers: My name is Dionisio 
lores. I live in La Bahia, Texas. I was born in La Bahia, Texas, 
in the vear 1820. 

To direct interrog. No. 2 he answers: I lived in La Bahia, Texas. 

To direct interrog. No. 3 he answers: In Matamoras. 

To direct interrog. No. 4 he answers: In La Bahia. 

To direct interrog. No. 5 he answers: Yes, sir. I knew him and 
his family. They lived in La Bahia in 1833 and 1834. They lived 
in La Ba'na. 

To dircet interrog. No. 6 he answers: I knew them for a long time 
well. IL went to their house very often. 

To direct interrog No. 7 he answers: Gertrudes Barrera. 

To direct interrog. No. 8 he answers: They are both dead. 
420 To direct interrog. No, ? he answers: The only child that 
I knew them to have was D’na Pilar Garcia. 

To direct interrog. No. 10 he answers: I know her very well and 
spoke to her frequently while she was with her parents in La 
Bahia. 

To direct interrog. No. 11 he answers: In La Bahia. 

To direct interrog. No. 12 he answers: In Matamoras, Mexico. 

‘To direct interrog. No. 15 he answers: I know Manuel Sabariego; 
knew him first about the year 1852 or 1833. 

To direct interrog. No. 14 he answers: Yes, sir; she is married. 
She married in 1835 to Manuel Sabariego, in La Bahia, Texas. 

To direct interrog. No. 15 he answers: She married in 1833, in 
La Bahia, Texas, to Manuel Sabariego. 

To direct interrog. No. 16 he answers: Yes, sir; they are still 

living together as husband and wife. 
421 To direct interrog. No. 17 he answers: They were married 
before the death of Fran‘co Garcia. 

To direct interrog. No. 18 he answers: I saw them in Matamoras 
about the latter part of the year 1856 or the beginning of 1837. I 
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next saw them in Monterey, Mexico, when they were on their way 
to the interior of Mexico, and, lastly, I saw them here in San Antonio 
in October last and in this month, November. 

To direct interrog. No. 19. he answers: From the year 1836 to 
1846, or about. I saw them in Matamoras. I saw them often at 
their home in the town and at their farm. 

To direct interrog. No. 20 he answers: I saw them in Monterey 
towards the close of the year 1846. 

To direct interrog. No. 21 he answers: Here, in San Antonio, in 
the months of October and November of this year. 

To direct interrog. No. 22 he answers: They are the same per- 

sons. 
422 To cross-interrog. No. 1 he answers: I was sixty-one years 
of age in last April. 

To cross-interrog. No. 2 he answers: I left in June, 1836, for Mat- 
amoras. 

To cross-interrog. No.3 he answers: Don Francisco Garcia died 
in June, 1834. Dona Gertrudes Barrera died in about the year 
1842 or 1843. 

To cross-interrog. No. 4 he answers: Yes; he died [in] 1834, and 
she died in 1842 or 1845. | 

To cross-interrog. No 5 he aaswers: I do not know when she was 
born. I believe her to be older than Iam. I donot know where 
she [was] born. I believe her to have been about sixteez years of 
age when she married. 

To cross-interrg. No 6 he answers: I was in La Bahia. I do not 
know how old she is now. 

To cross-interrcg. No7 he answers: The cime I knew him—always. 

I knew him in La Bahia — to the time of his death. 
$233 To cross-interrog. No. 8 he answers: In La Bahia. 
. To cross-interrog. No. 9 he answers: Because 1 was in La 
Bahia when they married ; I heard of the marriage at the time. 

‘To cross-interrog. No. 10 he answers: About two years before the 
revolution; they were married about four years before the inde- 
pendence of Texas. 

To cross-[interrog.] No. 11 he answers: I am answering before 
E. Miles, Esqr., a notary public, in San Antonio, on the corner where 
the street-car turn-table is, in presence of Don Rafael Pereida, inter- 
preter, and Don Manuel Sabariego. 


his 
DIONICIO x FLORES. 


R. M. PEREIDA, 
Sworn Interpreter. 


Sworn to and subscribed before me this 5th day of November, A. 
D. 1881. 


[Seal Notary Public, County of Bexar, Texas. ] 
EDWARD MILES, 


Notary Public, Bexar Co., Texas. 
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424 At this point the proceedings herein was, by expiration of 
the day, adjourned to November 7th, 1881, at 9 o’clock a. m., 
at the same place. 
[Seal Notary Public, County of Bexar, Texas. ] 
EDWARD MILES, 


Notary Public, Berar Co., Texas. 


The proceedings herein resumed according to adjournment, at 
the time and place fixed, viz., Nov. 7, 1881. , 


Deposition of Juana ILuron, a witness produced and sworn as afore- 
said on behalf of the plaintiffs. 


To direct interrogatory No. 1 she answers: My name is Juana 
Iluron: I live in Mission San Juan. 

‘To direct interrog. No. 2 she answers: I was born in La Bahia; 
I do not know in what year I was born; I was about fifteen or six- 
ieen vears of age at the time of the cholera; I do not know how old 
| was when Santa Anna came to Texas. 

‘To direct interrog. No. 35 she answers: I lived in La Bahia from 

the time of my birth until the Americans came here. 
425 To direct interrog. No. 4 she answers: Here, in San An- 
tonio, and in Mission San Juan, Bexar county, Texas. 

To direct interrog No. 5 she answers: I knew Don Francisco 
Garcia and his wife, D’na Gertrudes Berrera,in La Bahia; Pilar 
Garcia was their only child; thev both are dead. 

To direct interrog. No. 6 she answers: 1 know Manuel Sabariego ; 
he married, in La Bahia, to Dna Pilar Gareia; he married before 
the cholera; I do not know ; long before the cholera ; it may be two 
or three years—rather less than more. 

To direct interrog. No. 7 she answers: It was before Francisco 
Giarcia’s death. 

‘To direct interrog. No. 8 she answers: He had a very large store, 
and the only store there; as there was no other store the people came 
frequently in contact with him and his family. 

‘lo direct interrog. No. 9 she answers: Did not see them again 

until last month and this month. 
426 To direct interrogatory No. 10 she answers: Yes, sir; they 
are the same persons. ! 

‘To cross-interrog. No. 1 she answers: I knew them when I first 
had use of reason, and [I am certain that he lived there with his 
family all the time until he died. 

To cross-interrog. No. 2 she answers: He died the year of the 
cholera of cholera. I do not know the year or what vear it was, 
but it was the year of the cholera. 

To cross-interrog. No. 5 she answers: I do not know how old I 
am now. The year of the cholera 1 must have been about fifteen 
or sixteen years of age. | 

To cross-interrog. No. 4 she answers: I knew Pilar Garcia when 
she was small. I do not know how old she was at that time. 

To cross-interrog. No. 5 she answers: Pilar Garcia was born in 
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La Bahia. I do not know how old she is now. Instead of La 

Bahia I meant she was born in San Antonio, Bexar county, 

T’x’s. | : 

. 427 To cross-interrog. No. 6 she answers: She was about fifteen | 
or sixteen years of age. 

To cross-interrog. No. 7 she answers: The last time I saw her was 
in La Bahia when the Americans went there. I did not see her 
again until I saw her here in San Antonio during this & the past 
month [of] this vear. 


¢ (Sth int’g. omitted.) | 
To cross-interrog. No. 9: I do not know the year they left for 
Mexico. 


To cross-[interrog.] No. 10 she answers: I do not know in what 
: vear she died. 
To cross-interrogatory No. 11 she answers : I do not know how 
long after her death ; from one to two years. 
To cross-interrog. No. 12 she answers: It may have been from 
three to four years. 
To cross-interrog. No. 15 -he answers: I am answering upstairs 
in Leonardo Garza’s house, where the street-car turn-table is, on 
Soledad street, in presence of Edward Miles, notary public ; 
428 Rafael Pereida, interpreter; Estevan Huron. Don Manuel 
Sabariego has just entered. 


her 
JUANA x HURON. 
» mark. 


R. M. PEREIDA, 


Sworn Interpreter. 


Sworn to and subseribed before me this 7th day of November, 
A. D. 1581. 
[Seal Notary Public, County of Bexar, Texas. ] 
EDWARD MILES, 
Notary Public, Bexar Co., Texas. 


429 Deposition of Estevan Huron, a witness produced and sworn 
as aforesaid on behalf of the plaintiffs. 


To direct interrogatory No. 1 he answers: My name is Estevan 
Huron. 1 live opposite the Mission San Juan, Bexar Co., Texas. 

To direct interrog. No. 2 he answers: I was born in La Bahia, Texas. 
I do not know in what year. I was about thirteen or fourteen vears 
old at the time of the big cholera. When Gen’l Santa Anna came 
to Texas I may have been about seventeen or eighteen years of age. 
I am not positive. 

To direct interrogatory No. 3 he answers: I continued to reside 
there until the American invasion. 

To direct interrog. No. 4 he answers: Here in Bexar county, in 
‘ the Mission San Juan. 

To direct interrog. No.5 he answers: Yes, sir; I knew them. 

. D’na Gertrudes Barrera was his wife. D’na Pilar Garcia was their 
only child. Francisco Garcia and his wife are both dead. 
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430 To direct interrog. No. 6 he answers: I knew Manuel Sa- 
bariego. He married to Pilar Garcia in La Bahia, Texas. I 
do not know in what year he married, but the year of the big cholera 
he >lready was married. 
v direct interrog. No. ¥ ' - answers: His marriage was before the 
death of Francisco Garcia. 

To direct interrog. No. 8 he answers: Ever since I knew him. I 
always knew him with a store, selling goods; as the place was very 
small, & his the only store, we frequently carne into contact with 
himself and his family. 

To direct inferrog. No. 9 he answers: Here in San Antonio, in 
October and November of this year. 

To direct interrog. No. 10 he answers: Yes;.they are the same 
persons who got married in La Bahia then. 


To cross-interrogatory No. 1 he answers: Ever since I had the use 

of reason. Iam certain that he continued to live there until he 
died. 

431 To cross-interrog. No. 2 he answers: The vear of the chol- 
era—of cholera; I do not know what year it was; he died 

during the cholera. 

To cross-interrog. No. 3 he answers: I do not know how old I am. 

To cross-interrog. No. 4 he answers: She was a mere child then. 

To cross-interrog. No. 5 he answers: She was born here in San 
Antonio; I do not know how old she is now. 

To cross-interrog. No. 6 he answers: She was then about fifteen or 
sixteen years of age. 

To cross-interrog. No. 7 he answers: About the time of the Amer- 
ican invasion; I had not seen her since then until here in San 
Antonio. 

(8 int’g. omitted.) 

To cross-interrog. No. 9 he answers: I do not know in what year 
they left. 

To cross-interrog. No. 10 he answers: I do not know in what 

year. 
432 To cross-interrog. No. 11 he answers: In about two or three 
vears after. 

To cross-interrog. No. 12 he answers: About two or three years. 

‘To cross-interrog. No. 13 he answers: I am answering in louse of 
Don Leonardo Garza, upstairs, on Soledad street, where the street- 

‘ars cross, In presence of Mr. Miles, notary public ; Mr. Rafael 
Pereida, interpreter. 


his 
ESTEVAN x HURON. 
mark. 


R. M. PEREIDA, 
Sworn Interpreter. 


Sworn to and subscribed before me this 7th day of November, 
A. D. 1881. | 
[Seal Notary Public, County of Bexar, Texas. ] 
EDWARD MILES, 
Notary Public, Bexar Co., Texas. 
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433 Deposition of Maria de Jesus Valdez, a witnes: produced and 
sworn as aforesaid on behalf of the plaintifis. 


To direct interrogatory No. 1 she answers: My name is. Maria de 
Jesus Valdez: 1 live in San Ant. de Bexar, on S. Flores street. 

To direct interrog. No. 2 she answers: I was born here in San 
Antonio de Bexar in the year 1813; you can make your own calcu- 
lations as to my age then. 

To direct interrog. No. 3 she answers: I have not stated that I 
was born in La Bahia; I have answered that I was born in San An- 
tonio, and was about twelve years old when I went to La Bahia, 
& continued to live there some thirteen years or more, but cannot 
now tell how many years. 

To direct interrog. No. 4 she answers: Here in San Antonio. 

To direct interrog. No.5 she answers: Yes, sir; I knew them. 
D)’na Gertrudes Berrera was his wife; Pilar Garcia was their only 

child; they both are dead. 
45-4 To direct interrog. No. 6 she answers: Yes, sir; I knew 
Manuel Sabariego; he married in La Bahia, Texas, to Pilar 
Garcia in the year 1835. 

To direct interrog. No. 7 she answers: It was before the death of 
Francisco Garcia. 

To direct interrog. No. 8 she answers: He had a store and sold 
goods. By nature of his business we came into contact frequently 
with him & his family. 

To direct interrog. No. 9 she answers: Since they left La Bahia I 
had not seen them until now in San Antonio, in this month and 
October last, 1881. 

Ts direct interrogatory No. 10 she answers: They are the same 
persons I then knew. 

To cross-interrogatory No. 1 she answers: I may have been fif- 
teen or sixteen years of age when I first knew them; J do not know 
how old exactly I was; I was then very young; Don Francisco 
Garcia continued to live there with his family until he died, I am 

certain. 
435 To cross-interrog. No. 2 she answers: Francisco Garcia died 
in 1834. 

To cross-interrog. No. 3 she answers: I am now about (68) sixty- 
eight years of age. 

To cross-interrog. No. 4 she answers: She may have been about 
ten years old. 

To cross-interrog. No. 5 she answers: She was born in San An- 
tonio. I do not know how old she is now. 

To cross-interrog. No. 6. she answers: I do not know how old she 
was then—I presume about fifteen. 

To cross-interrog. No. 7 she answers: I saw her in La Bahia at 
her home—after the death of her father; since then I had not seen 
her until now. 

To cross-interrog. No. 9 (8 int’g. omitted): Yes, sir; they left for 
Matamoras, Mexico, in 1855. 

To cross-interrog. No. 10 she answers: I do not know the year. 
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Yo cross-interrog. No. 11 she answers: About two years or one 
year, more or less. | 
456 To cross-interrog. No. 12 she answers: Two years, more or 
less. 

To cross-interrog. No. 13 she answers: I am answering them in 
San Antonio de Bexar, upstairs, on the corner of Soledad ‘street 
where the street cars cross, in presence of Mr. Miles, notary public. 
Mr. Pereida, interpreter; also Don Manuel Sabariego and no other 


person. 
MARIA pe JESUS VALDEZ. 
Rk. M. PEREIDA, 


Sworn Interpreter. 


Sworn to and subscribed before me this 7th day of November, 
A. D. 1881. 
[Seal Notary Public, County of Bexar, Texas. ] 
EDWARD MILES, 


Notary Public, Bexar Co., Texas. 


370 Tue Strate or Texas, County of Berar: 

I, Edward Miles, a duly appointed, qualified, and commissioned 
notary public within and for the county of Bexar and State of Texas, 
do hereby certify that at the times and place aforesaid Manuel Sa- 
bariego, Pilar Garcia de Sabariego, Mariano Cabrero, Ygnio Salazar, 
Guadalupe Guerrero, Dionisio Flores, Juana Huron, Estevan Huron, 
Maria de Jesus Valdez, witnesses on behalf of the plaintiffs in the 
above-entitled cause, were each by me duly sworn, before any ques- 
tion was put to them,to tell the truth, the whole truth, and nothing 
but the truth relative to said cause, and that the answers of each of 
said witnesses to the accompanying direct interrogatories and cross- 
interrogatories were taken down in writing by me, and the depo- 
sition of each of them, as above set forth, was read over to and 
signed by them before me at the times and place aforesaid. 

And I further certify that R. M. Pereida was by.me selected and 
duly sworn to true interpretation of the direct interrogatories and 

cross-inferrogatories propounded to the above-named wit- 
438 nessesAnd of their answers thereto, and that the said Pereida 

wasAluly sworn as aforesaid before any question was pro- 
pounded fo any one of said witnesses, and I hereby certify that the 
said Pereida is a person duly skilled and qualified in the English 
and Spanish languages to make such interpretation. 

Given under my hand and official seal, at my office in San An- 
tonio, this 7th day.of November, A. D. 1881. 

[Seal Notary Public, County of Bexar, Texas. ] 
EDWARD MILES, 
Notary Public, Bexar Co., Texas. 


439 Endorsed: No. 53. Manuel Sabariego and Pilar Garcia de 
Sabariego vs. Mary A. Maverick et al. Depositions of wit- 
nesses In behalf of plaintiffs. Opened and filed Dec. 16,1881. W. 
C. Robards, clerk. 


eS RORE . - 


Ft ALO NNER AREAS Ye rte ‘ Ata gt 


ee ee el 


—_— AiO LLL APOE LIE au 


MARY A. MAVERICK ET AL. 159 


440 Direct interrogatories to Maraquita Losoya in cause No. 53, 

wherein Pilar Garcia de Sabariego et al. are plaintiffs and 
Mary A. Maverick e¢ al. are defendants. In the circuit court of the 
United States, at San Antonio, western district of Texas. 


Endorsed: Ne. 53. Pilar Garcia de Sabariego et al. vs. a A. 
Maverick etal. Interrogatories to Maraquita Losoya. Filed May 
31,1582. W.C. Robards, clerk, by D. Beall, deputy. 


441  Def’d’s’ Int’g’s to Marquita Losoya. Filed 31 May, 1883. 


Interrogatories to be propounded to Mariquita Losoya, a witness for 
the defendants. 


Int’g. Ist. What is your name, age, and where were you born? 

Int’g. 2d. What was the name of your father; is he living or 
dead; and if dead, when did he die? 

Int’g. 3d. What was the name of your mother; and, if dead, 
when did she die? 

Int’g. 4. If you have said that vour father’s name was Venturo 
Losoya and your mother’s name was Concepcion Charleé, then please 
state whether your mother was married before she married your 
father, and to whom she was previously married. 

Int’g. 5. If you have said, in answer to the last interrogatory, 
that your mother was married to Miguel Gortarri before she was 
married to Venturo Losoya, then please state now whether she had 

any children by her first marriage, and give their names. 
442 Int’g. 6th. If you have said, in answer to the last interrog- 
atory, that one of the children of Concepcion Charlé by her 


‘first marriage was named Miguel (Miguel Gortarri), then please state 


who said Miguel married. 

Int’g. 7th. If you savy the last-named Miguel Gortarri married 
Candelairo de la Garza, then please state also where said Candelairo 
was born, who her parents wére, and whether she and her parents 
came to live in San Antonio, and when. 

Int’g. Sth. If you say that Candalairia came to live in San An- 
tonio, then state also whether they died in San Antonio, when they 
died, with whom and where they lived up to the time of their 
deaths. 

Int’g. 9th. When and where did Miguel Gortarri die? When and 
where did his wife, Candelaria de la Garza, die, and when and where 
did Concepcion Charle die? 

Int’g. 10th. Did Concepcion Charlé own or claim any property 
during her lifetime? If so, how did she dispose of it? And if she 

gave any to her son, Miguel Gortarri, then please state that 
443 fact and the time when, in answer to this interrogatory. 
Int’g. 11th. Was not Miguel Gortarri your step-brother, 
and was he or was he not sometimes called Miguel Losoya? 

Int’y. 12th. State, if you know, whether Concepcion Charle gave 
any property to Candalaria de la Garza after her husband’s, Miguel, 
death? If so, what, among other property, did she give to Canda- 
laria and her children, or either? 
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Int’g. 13th. If you have heretofore said that Miguel Gotarri is 
dead, then please state now how he died. 

Int’g. 14th. If, in answer to the last interrogatory, you have said 
that Miguel Gotarri was killed by the Indians, then please state now 
where he was killed and how long he had been living at the place 
when he was so killed. 

Int’g. 15th. Did you know Miguel Losoya, Manuel Losoya, and 
—— Losoya, and how were they related to each other, if you 
now? 

Int’g. 16th. If you have said that you knew Miguel Losoya, 
444 then please state how said Miguel was related to you or to 
your father; state also how far back you can remember. 

Int’e. 17th. In answer to this interrogatory state any other matter 
that you may know, in relation to the subject-matter of these inter- 
rogatories, as fully as if you had been specifically interrogated 


thereto. 
WAELDER & UPSON & 
HOUSTON BROS., 
Atty’s for Defendants. 


Endorsed: No. 538. Pilar Garcia de Sabariego et als. vs. Mary A. 
Maverick et als. Interrogatories to Maraquita Losoya. Filed May 
31,1882. W.C. Robards, cl’k, by D. Beall, deputy. 

445 Cross-interrogatories to Maraquita Losoya, propounded to 

her by the defendants, in cause No. 63, wherein Pilar Garcia 
de Sabariego et al. are plaintiffs and Mary A. Maverick et al. are 
defendants. In the circuit court of the United States at San Anto- 
nio, western district of Texas. 

Endorsed: No. 55. Pilar Garcia de Sabariego et al. vs. Mary A. 
Maverick ct al... Cross-interrogatories to Maraquita Losoya. Filed 
June 6, 1885. W. C. Robards, clerk. 


446 Cross-Int'g to Maraquita Losoya. Filed 6th June, 1883. 


In the Cireuit Court of the United States for the Western District of 
Texas, Sitting at San Antonio. 


PILAR GARCIA DE SABARIEGO et als. 
vs. 
Mary A. MAVERICK ef als. 


Cross-interrogatories to be propounded to Marequita Losoya. 


Ist cross-int’g. In what year were you born and in what year were 
you married, if you were ever married ? 

2d cross-int’g. Have you any written genealogy of either of the 
families of Miguel Losoya, Venturo Losoya, Concepcion Charle, 
Miguel Gortarri, or Candelario de la Garza, contained in any old 
Bible, or otherwise ? 

od cross-int’g. Is your memory atall impa-red; and state, in this 
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connection, if you can remember dates and persons as well now ax 
you ever could. 

4th cross-int’g. How old was your father when he died, and how 

old was your mother when she died ? 
447 Sth cross-int’g. Please state how old the Miguel Losoya in- 
quired of in the 15th and 16th direct interrogatories was at 
the time of his death. 

6th cross-int’g. Was not this Miguel Losoya and Miguel Gortarri 
one and the same persons—that is to say, was not Miguel Gortarri 
a stepson of Venturo Losoya, and for this reason he was sometimes 
cailed Miguel Losoya ? 

7th cross-int’g. Was not Miguel Gortarri killed by the Indians in 
June, 1845 ? 

Sth cross-int’g. Is it not a fact that Miguel Gortarri was living 
nearly opposite the present post office, on Alamo plaza, at or about 
the time of his death ? 

9th cross-int’g. Did you ever visit the spot where Miguel Gortarri 
was killed by Indians, and was not this above Kampman’s resi- 
dence ? 

10th cross-int’g. Give your full and entire recollection of the time, 
place, and circumstances of the killing of Miguel Gortarri, and state 
in this connection your reccollection as to whether the party of 
Indians by whom he was killed was overtaken and punished or 

not. 
448 11th cross-int’g. Is it not a fact that Candelaria de la Garza, 
the wife of Miguel Gortarri, went to Mexico with her chil- 
dren in 1842, or before the death of Miguel, and did not return to 
San Antonio until some time in 1847 or 1848? 

12th cross-int’g. If, in answer to direct interrogatory No. 14, you 
have stated that Miguel Gortarri was living on the place where he 
was killed, then state fully and explicitly the situation of the place 
where he was killed, and if you say it was upon some one of the Va- 
lero suertes then give the name of the suerte, and by what suertes it 
was bounded, and you will also please state in this connection how 
far he was killed from the “ muralla” or old Alamo wall, and in 
what direction from it. 

13th cross-int’g. Do you know Ursula Gortarri de Arsienega? And 
if yea, state if she is not the only surviving child of Miguel Gortarri 
and Candelaria de la Garza? 

14th cross-int’g. Was not Concepcion Charlé the grand- 
449 mother and Miguel Gortarri the grandfather of Ur-ula Gor- 
tarri de Arcienega ? 
15th cross-int'g. Were not the children of Miguel Gor- 
tarri and Concepcion Charlé named Elizia, Miguel, and Saytos? If 
yea, state if any of them are living. 

16th Cross-int’g. Give the names of all the children by the mar- 
riage of Venturo Losoya with Concepcion Charlé, and state which 
of said children are now living. 

17th cross-int’g. If, in answer to direct interrogatory No. 10, you 
say that Concepcion Charlé owned or claimed any property during 
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her lifetime, and that she disposed of it, then state how much she 
owned and how much she claimed. 

ISth cross-int’g. State fully all the lands owned by Concepcion 
Charlé during her lifetime, and give a description of the same as 


_ hear as vou can. 


19th cross-int’g. You will please state how Concepcion Charlé 
became possessed of the lands vou have testified to—whether bv 
gift, devise, or descent, or whether it was community prop- 
Ihb0 erty; and if community, was it acquired during the first or 
the second marriage ? 
20th cross-int’g. Did you ever see any of the title deeds to this 
property of Concepcion Charle that vou say she owned during 
her lifetime? If vea, were they they not placed among the ar- 
chieves of Bexar? 
21st cross-int’g. If vou have ‘stated that Concepcion Charle gave 
any real property to her son, Miguel Gortarri, then vou will please 
state whether such transfer was evidenced by writing and whether 
it was archieved. | 
22d cross-int’g. ILow often did Concepcion Charlé give property 
to her son, Miguel Gortarri, and was not the property she gave him 
situated’ on Alamo plaza, about where the Vanee building now 
stands ? 
253d cross-int’g. You will please give a full description of the 
property given) by Concepcion Charlé to her son, Miguel Ger- 
tarri; state where it was situated, the name of the property, and 
how it was bounded on the north,east, west, and south. 
24th cross-int'g. Is not the property upon which vou are 
51) now living inherited by you through Concepcion Charle, and 
Ix it not a part of the Cipriano Losova suerte? 
25th cross-int’g. State, if you know, where the north line of the 
Cipricano Losoya suerte ran, and if vou do give vour means of in- 
formation. 
26th cross-int’g. In what year did Concepcion Charle ever give 
any land to’Candelaria de la Garza and her children, or either ? 
What property was it, how much was it, and was the deeds made in 
writing? State fully and explicitly. 
27th cross-int'g. Give a full and particular discription of the prop- 
erty which Coneepeion Charlé gave to Candelaria de la Garza and 
her children, or either; give its boundaries on all sides and state 
where 1t now Is. | 
28th cross-int’g. From whom and how did Concepcion Charle ac- 
quire the property that you say she gave to Candelaria de la Garza 
and her children, or either? 
29th cross-int’g. Which died first—Concepcion Charlé or her hus- 
band, Venturo Losoya ? 
452 dOth cross-interrogi itorv. Was the property which you sav 
was given by Concepcion Charlé to Miguel Gortarri and Can- 
delaria de la Garza given to them or either of them before or after 
the death of Venturo Losova ? 
31st cross-int’g. What did Miguel Gortarri and Candelaria de la 
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Garza do with the property which you say was given to them by 
Concepcion Charlé? State fully as to both 
32d cross-int’'g. How many children of Candelaria de la Garza 
were living in 1847, and give their names? 
33d cross-int’g. In what year did Candelaria de la Garza die ? 
34th cross-int’g. Is it not a fact that Miguel Gotarri has been 
separated from his wife and family some time before his death and 
that after his death none of his family were here to cultivate the 
place on which he was killed? 
35th cross-int’g. With whom have you talked about this case ? 
State fully what they said to you and what you said to them. 
453 Suth cross-int’g. Who has been present during the time of 
the taking of your deposition, and state if you bave fully 
understood each question propounded to you ” 
37th cross-int’g. How often have vou talked over the matters 
inquired of you here recently ? 
BERRY & ROSENHEIMER, 
MASON & PASCHAL, 
Attys for Plaintiffs. 


Endorsed: No. 53. Pilar Garcia de Sabariege et als. vs. Mary A. 
Maverick ef als. Cross-interrogatories to Mariquita Losoya. Filed 
June 6, 1883. W.C. Robards, e’lk. 


454 Answers of Maraquita Losova to direct and cross-interroga- 

tories propounded to her in cause No. 53, wherein Pilar 
Garcia de Sabariego et al. are plaintiffs and Mary A. Maverick ef 
al. are defendants. In the circuit court of the United States, at San 
Antonio, western district of ‘Texas. 


455 Answers of Maraquita Losoya. Filed June, 1882. 


In the Circuit Court of the United States for the Western District of 
Texas, at San Antonio. 


PILAR GARCIA DE SABARIEGO ef als. 
re. 
Mary A. Maverick et als. 


Bv virtue of a commission issued out of the circuit court of the 
United States for the western district of Texas, at San Antonio, I 
have caused Maraquita Losoya, a witness in the above-styled cause, 
to appear before me, and after by me being duly sworn to make true 
answers to the direct and cross-interrogatories hereto attached the 
said witness, Maraquita Losoya, not understanding the English lan- 
guage, J. P. Rodrigues was duly sworn as interpreter. She said 
Witness, in answer to the several direct and cross interrogatories, an- 
swered as follows, to wit: 


In answer to interrogatury No. 1 says: My name is Maraquita 
Losova; my age is 70 years, and I was born in San Antonio, Texas, 
In answer to interrogatory No. 2says: My father’s name was Ven- 
turo Losova; he is dead; he did in San Antonio, Texas. 
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456 In answer to interrogatory No. 3 says: My mother’s name 
was Concepcion Charlé; she died in July, 1860. 

In answer to interrogatory No. 4 says: She was married to Miguel 
Gortarri before she married my father. 

In answer to interrogatory No. 5 says: She had three children by 
Miguel Gortarri—Elijio Gortarri, Santa Go-tarri, and Miguel Gor- 
tarri. 

In answer to interrogatory No. 6 says: Miguel Go-tarri married 
Candelaria de la Garza. 

In answer to interrogatory No. 7 says: Candelaria de la Garza 
was born at Goliad, Texas. Her father was known by the name of 
José Antonio de la Garza, her mother was known as Gertrudes de la 
Garza, and her parents came to San Antonio to live. I know that 
Candelaira de la Garza lived here with them, married Miguel 
Gotarri in San Antonio, and she died here. 

In answer to interrogatory No. § says: The parents of Can- 

457 ~— delaira de Ja Garza died in San Antonio. They lived with 

Candelara de la Garza, on the Alamo plaza, nearly in front of 

and opposite where the Meyer Hotel is now situated. Her mother 

died at that place, her father died on the ranch of Ursula Gotarri 

de Aruinega on the Chupideras. Candelaria de la Garza died at 

her house, on the Alamo plaza, after the death of her mother. Her 
father died after the death of Candelaria. 

In answer to interrogatory No. 9 says: Miguel Gotarri was killed 
by the Indians in San Antonio, on the east side of the San Antonio 
river. I cannot locate the exact place. I cannot recollect the time 
he was killed. Candelaira de la Garza died at her house in San 
Antonio, on the west side of the Alamo plaza, but I cannot recolfect 
in what year she died. Concepcion Charlé died at my house in San 
Antonio in the year 1860, 

In answer to interrogatory No. 10 says: She owned one suerte of 
land, of which she sold a part to Mr. Maverick at one time, and 

about the same quantity at another time, of the balance she 
458 divided it into six lots, one of which she gave to Miguel Go- 

tarri, wife, and children, one to Santa Gotarri, one to Felix 
Losoya, one to Juan Losoya, one to me, and one to Concepcion 
Charlé she kept for herself. I cannot recollect the exact time, but 
I think this occurred from 1842 to 1545. 

In answer to interrogetory No. 11 says: Miguel Gotarri was my 
half-brother. Ile was very small when my mother married my 
father, and it Is possible that he has been called Miguel Losova. 

In answer to interrogatory No. 12 says: Concepcion Charlé, after 
the death of Miguel Gortarri, gave to Candelaira and her children 
one of tle lots réferred to in my answer to direct interrogatory No. 
10. 

In answer to interrogatory No. 15 says: I have answered this in 
answer to interrogatory No. 9. 

In answer to interrogatory No. 14 says: I cannot recollect when 
he was killed, but at the time of his death he was not living with 
his wife, but was living at the time at the house of Victoriana Her- 
rera. Fle was killed while at work in the field, and his body 
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459 was taken to the house of Victoriana Herrera. I do not 
know how long he had been living at the house of Victoriana 
Herrera. 

In answer to interrogatory No. 15 says: I never knew either 
Miguel Losoya, Manuel Losoya, or Cipriano Losoya: I know there 
were such persons, but I never knew them. 

In answer to interrogatory No. 16 says: I do not know what rela- 
tion Miguel Losoya was to my father; I cannot recollect dates, but 
can recollect events that occurred long before the capture of the 
Alamo by Santa Anna’s troops. 

In answer to interrogatory No. 17 says: 1 know of nothing in 
referance to the subject-matter of these interrogatories that I have 
not already fully stated. 


Cross-interrogatories : 


In answer to cross-interrogatory No. 1 says: | was born in the year 
1815, but do not recollect the year of my marriage, but was mar-: 
ried, 

In answer to cross-interrogatory No. 2 says: I have not. 
460 In answer to cross-interrogatory No. 3 says: My memory 
is good, but I cannot recullect dates; I can recollect persons 
and events. 

In answer to cross-interrogatory No. 4 says: I do not recollect 
how old my father was when he died; I have been told my father 
was seventy-five years old when he died; I have been told my 
mother was seventy-five years old when she died. 

In answer to cross-interrogatory No. 5 says: I have answered that 
I know nothing of him, and consequently do not know where he 
died. 

In answer to cross-interrogatory No. 6 says: I know nothing of 
Miguel Losoya. 

In answer to cross-interrogatory No. 7 says: I have already an- 
swered that he was killed by the Indians, but I cannot recollect the 
date of the killing. 

In answer to cross-interrogatory No. 8 says: His property was 
situated there, but he was not living there, but living at the house 
of Victoriana Herrera. 

In answer to cross-interrogatorvy No. 9 says: I did not; | 
461 do not know the spot or exact locality where he was killed. 

In answer to cross-interrogatory No. 10 says: I was not 
here at the time the killing took place, and only know what others 
told me when | returned. I do not know whether the Indians 
charged with the killing were pursued or not. 

In answer to cross-interrogatory No. 11 says: Miguel took his wife 
and family to Mexico and returned; they were in Mexico when he 
was killed ; some time after his death they returned to San Antonio. 
I do not recollect the dates of any of these events. 

In answer to cross-interrogatory No. 12 says: I have already an- 
swered that I was not here when he was killed; that I did not know 
the exact locality of the killing; consequentiy I cannot state any fur- 
ther fact connected with the killing or the locality. 
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In answer to cross-interrogatory No. 13 says: I know her; she 
is their only surviving child. 
In answer to cross-interrogatory No. 14 says: Concepcion 
462 Charlé was the grandmother, and Miguel Gortarri, the father 7 
of the Miguel Gortarri heretofore referred to, was the grand- 
father of Ursula Gortarri de Arcienega. 
In answer to cross-interrogatory No. 15 says: They were; all of 
them are dead. 
In answer to cross-interrogatory No. 16 says: Felix Losoya, 
 'Torebio Losoya, Maraquita Losoya, Polinario Losoya, Juanita Lo- ~ 
soya, Juan Losoya, Isaac Losoya, [and] Bernaldina Losoy a were the 


children of Concepcion Charlé and Venturo Losoya, and I ain the Fy 
a only one now alive. i 
H | In answer to cross-interrogatory No. 17 says: I have already an- ~~ 
it | swered that she claimed or owned one suerte. ; 
i In answer to cross-interrogatory No. 18 says: The land on which 1 


the home of Mr. Maverick was situated was adjoining or very close 
to the suerte owned by Concepcion Charlé; I think there was a 
ditch dividing the lands of each ; I cannot now give a more definite 
description. 
Hi | In answer to cross-interrogatory No. 19 says: She inherited it or 
| : received it asa gift from some of her relatives, but I do not recollect 
| from whom; she acquired this property — the«leath of her j 
463 first husband and after the death of my father. : 
{In] answer to cross-interrogatory ‘No. 20 savs: Ido not ¢. 
recollect seeing any of the papers in connection with that title. 
In answer to cross-interrog: itory No. 21 says: I have already 
answered that the property was given by her to Candelariz, de la 
Garza and her children after the death of Miguel Gortarri. I have 
no recollection of seeing any papers conveying the title to such 
property ; deeds may have been executed and recorded, but of that 
| [ know nothing, or do not now recollect anything, 
1 In answer to cross-interrogatory No. 22 says: “She gave her son, 
1 Miguel Gortarri, one lot, situ: lated ‘nearly. in front of the ice factory, 
at but not exte nding to the Alamo plaza, and not the lot on which the 
Vance buildings now stand. He owned the property situated and 
fronting on the plaza at the time that lot was given him. 


_ powers. - 


atic. 


—— 


| In answer to cross-interrogatory No. 23 says: The property she 
HiT. gave to Miguel Gortarri is the lot [ have mentioned in front of the 

) ice factory, bounded north by the property then owned by Concep- 

i 


cion Charlé, on the east by property of Jesus Cantee, on 
| 464 — the south by an alley, and on the west by Losoya street. 

i In answer to cross-interrogatory No. 24 says: The property 
| | on which Lam living Linherited from my mother , Concepcion Charle, 
i but I do not know whether it is a part of the ¢ Ciprianio Losoya 
suerte or not. 


> ' 

Th In answer to cross-interrogatory No. 25 says: I do not know any- 

Ati thing about the Cipriano Losoya suerte. - 
: In answer to cross-interrogatory No. 26 says: 1 have already an- 


file swered, in the answer to direct interrogatory No. 10, that I think it 
Ht was from 1842 to 1845, and one of the six lots left, after two pieces 
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had been sold to Mr. Maverick, out of the suerte. I do not know 
what papers passed to give title. 

In answer to cross-interrogatory No. 27 says: I can give no better 
description than I have already given in my answer to cross-inter- 
rogatory No. 18. | 

In answer to cross-interrogatory No. 28 says: She acquired the 
property from her mother, Maria Estrada. 

In answer to cross-interrogatory No. 29 says: Venturo Losova 

died first. 
465 In answer to cross-interrogatory No. 30 says: It was given 
to them many years after the death of Venturo Losoya. 

In answer to cross-interrogatory No. 31 says: They sold the land 
to Jesus Cantee with the consent of my mother. 

In answer to cross-interrogatory No. 32 says: I think all the 
children were living in 1847. 

In answer to cross-interrogatory No. 33 says: I do not recollect. 

In answer to cross-interrogatory No. 34 says: They were absent 
at the time of his death, but afterwards lived on the place, cultivated 
it, and then sold it. 

In answer to cross-interrogatory No. 35 says: I have talked to no 
one about this case. 

In answer to cross-interrogatory No. 36 says: No one but myself, 
Mr. Rodriguez, and the officer taking my answers. I have fully 
understood all the questions propounded. 

In answer to cross-interrogatory No. 37 says: I have talked 
466 with no one on the subject. 


her 
MARAQUITA x LOSOYA. 


mark 
Witness: 
J. P. RODRIGUEZ. 


Sworn to and subscribed before me this the 8th day of June, A. 
D. 1883. 
[SKAr. ] GEO. R. DASHIELL, 
Notary Public, Bexar Co. 


THe State oF Texas, County of Bexar: 


1, Geo. R. Dashiell, a notary public in and for said county, do 
hereby certify that the foregoing statement made by me is true, and 
that the answers of the said witness as interpreted by J. P. Rodri- 
guez, who was duly sworn, were written by me, and the same were 
sworn to, and that she subscribed to the same by making her mark, 
she declaring her inability to write her name. 

In testimony whereof I hereunto sign my name and affix my 
oficial seal, at San Antonio, the 8th day of June, A. D. 1883. 

[SEAL.] GEO. R. DASHIELL, 
Notary Public, Bexar Co., Texas. 


467 Counsel for plaintiffs also offered to prove that the facts 
stated in their original and supplemental petitions touching 
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the ages, marriages, relationship, heirship, deaths, and disabilities of 
the persons therein mentioned were true. 

Counsel for plaintills further offered to prove that there were held 
under the same confiscation proceedings as those set out under 
Which plaintiffs claim other property and titles in San Antonto, 
Texas, and that neither the government of Mexico or of the republic 
or State of Texas or any person had sought to have the same an- 
nulled or set aside or questioned the validity of such titles. 

Counsel for plaintitls also offered to prove that the premises in 
their petition mentioned were the premises partitioned to Miguel 
Losova as sucrte No. 24. and were the same premises mentioned in 
said confiscation proceedings and conveyed to Gareia, through whom 
they Claim. : 

Counsel for plaintiffs offered to prove that defendants, and each 
of them, had actual notice of plaintuls’ claim to the premises in con- 

troversy before acquiring any title thereto. 
AGS But the court, upon the objection of defendants, refused to 

allow the depositions aforesaid, or any of them, to be read, 
and refused to permit plaintils to make any of the proof aforesaid, 
upon the ground that the said confiscation proceedings were insuth- 
clent to pass title of any character. and that no tithe of any character 
Was thereby passed to or vested im said) Garcia, and that this was 
fatal to plaintils’ right of recovery, and that, with all the said evi- 
dence read, as well as that proposed to be offered, showed no title in 
plaintitts which would warrant a verdict and judgment ino their 
favor, 

To the rulings of the court aforesaid the plaintiffs then and there 
in open court excepted and tender this their bill of exception-, and 
ask now, here tnopen court, that the same be allowed and authen- 
ticated by the signature of the judge trving said cause, whieh: is ac- 
cordingly done in open court this, the Toth day of March, A. D. 
ISSto and made a part of the record, 

ob. TURNER, Judge. 

Mudorsed: Nooo3. Pilar Garcia de Sabariego ef als. rs. Mary A. 
Maverick ef af. Plaintiffs’ first bill of exceptions. Filed Mareh 15, 
ISS4d. WC. Robards. clk. 

469 Plaintits second bill of exceptions. Pilar Garcia de Sa- 
bariego et al. vs. Marv A. Maverick «fal. No. 55. 


And afterwards the plaintitfs.on the T5th dav of Mareh, 184, 
filed their second bal] of exceptions, endorsed, to wit: 


No. o3. Pilar Gareia de Sabariego «fal. es. Mary A. Maverick ef 
a Plaintitl second bill of exceptions. Filed) Mareh 15, 1SS4. 
WC. Robards, clerk. 


| 


—_— ee 


————_— gp 


A. MAVERICK ET AL. 


MARY 


170 PU fs’ 2d Bill of Exceptions. Filed March 13, 188A. 


In Cireuit Court of the United States for the Western District of 
Texas, at San Antonio. Mareh Term, 185-1. 


Pinak GARCIA DE SABARIEGO ef als.) 
No. 53 
ix. a 0, «Ded. 


Many A. Maverick ef als. j 
Plaintitls’ second bill of exceptions. 


Be it remembered that upon the trial of the above entitled and 
numbered cause the following proceedings were had. 

Plaintils, in their supplemental petition filed herein Mareh oth, 
ISN, excepted and demurred to the pleadings of defendants as tol- 
lows: ‘ 
4a] od. Plaintitfs further specially except and demur to those 

portions of the answers of defendants which allege for the 
first time the alienage of plaintitls and their non-residence in and 
abandonment of the republic and State of Texas as ground of dis- 
ability to the maintenance of this suit, and say that by reason of the 
fuilure to set upsaid matter in abatement inthe due order of plead- 
ing in their original answers Wherein they pleaded to the merits of 
the cause itis new too lite to make said defence in said amended 
auswers, 
4th. Plaintitls ~pectally except and demur te those portions of de- 
fendants answers which set up and claim the value of improve- 
ments In good taith, ete, upon the grounds (1) that to allow such 
claim is to deprive the plamtitls of their property without due pro- 
cess of law, and that the laws of Texas which authorize such claim 
are Inhibited bry the Fourteenth Atmendiment of the Constitution of 
the United States: (2) that said laws are contrary to the constitu- 
tion of Pexas, in this, that to force plaintifls to pay for improve- 
hiechts thev hever authorized as a condition precedent to obtaining 
possession of property which rightfully belongs to them is not ae- 
cording to the due course of the law of the land. 
2 oth. Plaintitls plaratais farther specially except and demur 
to those portions of defendants answers which set up and 
Claim the value of Improvements In good faith, upon the ground 
that the same presents adi equitable defense and involves consider- 
ations Which can only be availed of on the equity side of the court, 
Oth. Plaimtitls further speetally excepts and demur to those pror- 
tions of defendants answers which set up and claim the value of im- 
provements in good faith, upon the ground that the improvements 
therein mentioned and the several items thereof are not suel: as by 
the laws of Texas. if valid, COL pensation can be allowed for in this 
action. 
wth. Plaintiffs specially except and demur to those portions of de- 
fendants answers which set th} the laches, neglect, ete., on the part 
of plaintitls in asserting their rmghts and the staleness of plaintiffs 
demand, upon the ground that it is no legal defense to this action, 
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and upon the further ground that the same, if it can be availed of at 
all, must be addressed to the equity side of the court. 

Sth. Plaintiffs specially except and demur to those poruions 

473 of defendants’ answers which insists that plaintiffs are estopped 

and cannot now assert their right because of their failure to 

exercise rights of ownership, pay taxes, ete., up- the ground that the 

matters alleged by the defendants in this behalf constitute no legal 


defense to this action. 
Yth. Plaintiffs specially except and demur to those portions of de- : 
fendants answers which set up adverse possession as raising a pre- - 


sumption of grant from the soverneighty of the soil of other lawtull 
owner, upon the ground that the same is insuflicient in law; and, 
without waiving the benefit of the foregoing general and special de- 
murrers and exceptions, but relying thereon, plaintiffs say : 

(1.) That they deny all and singular the allegations in defendants’ 
answers and each of them contained. 

(2.) That in the year 1853, and from said year and up to the in- 
stitution of this suit by the plaintiffs, Pilar Garcia de Sabariego has 
been a feme covert and married woman, and during the whole of 
said period labored, and still labors, under the disabiiity of being a 
ferme covert and married woman; that her father, Francisco Garcia, 

died intestate at Goliad, Texas, in the vear 1854, and her 

A741 mother, Gertrudes Barrera de Gareia, died intestate at Mata- 

moras, Mexico, in the year 1845; that at the times of the 

death of her said father and mother, and from said times and to the 
bringing of this suit, she labored, and still labors, under the dis- 
ability of being a feme covert and married woman; and plaintiffs 

. plead the said disability as excepting and saving the said Pilar from 
the operation of all limitation laws, and from all presumptions of 

grant and any and all other presumptions and pleas in defendants’ 
answers contained, whieh are not good as against a feme covert and 

. Inarried woman. : 

ach of the above and foregoing exceptions were, after argument, 
overruled by the court. 

To the ruling of the court aforesaid the plaintiffs then and there 
In open court excepted and tender this their bill of exceptions, and 
ask now here in open court that the same be allowed and authenti- 
cated by the signature of the judge trying said cause, which is ac- = 
cordingly done in open court this 135th day of Mareh, A. D. 1884. 

Eh. B. TURNER, Judge. 


Endorsed: No. 53. Sabariego et als. rs. Maverick et a/s. Plaintiffs’ 
2d bill of exceptions. Filed March 15, 1884. W. C. Robards, cl’k. 
A479 Plaintifis’ Third Bill of Exceptions. 


PILAR GARCIA DE SABARIEGO ef g/ 
Us, 


Many A. MAverickK et al. a * 


And afterwards, on the 15th day of March, A. D. 1584, the plain- 
titls tiled their bill of exceptions as follows, endorsed, to wit: ~ 
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No. 53. Pilar Garcia de Sabariego et al. vs. Mary A. Maverick et al. 
Plaintiffs’ third bill of exceptions. Filed March 13, 1884. W. C. 
Robards, clerk. 


476 PU jis’ 3d Bill of Exceptions. Filed 13th March, 1884. 


In Circuit Court of the United States for the Western District of 
Texas, at San Antonio. March Term, A. D. 1884. 


PILAR GARCIA DE SABARIEGO et als. 
No. 53. 


Us. 
Mary A. MAVERICK ef als. 


Be it remembered that upon the trial of the above entitled and 
numbered cause the following proceedings were had: 
The court, amongst other things, instructed the jury as follows: 
“The plaintiffs have now closed all their evidence upon the ques- 
tion of title in the plaintiffs and those under whom they claim. 
That evidence being documentary, and it being the opinion of this 
court that the evidence so introduced fails to show any title in these 
plaintiffs or those under whom they claim to hold, therefore you 
will return a verdict for defendants.” 
To which instruction and charge of the court the plaintiffs then 
and there in open court excepted, upon the ground that said 
477 ~—s charge is contrary to the law as applicable to the facts of the 
case, whieh facts are stated in plaintiff first bill of excep- 
tions, and tenders this their bill of exceptions and ask now here in 
open court that the same be allowed and authenticated by the sig- 
nature of the judge trying said cause, which is accordingly done in 
open court this 13th day of March, A. D. 1884. 
kK. B. TURNER, Judge. 


Endorsed: No. 53. Sabariego vs. Maverick. Plaintiffs’ third bill 
of exceptions. Filed Mareh 13, 1884. W.C. Robards, cl’k. 


475 Original Writ of Error. 
UsIrep States OF AMERICA, 88: 


The President of the United States to the honorable judges of the 
circuit court of the United States for the fifth circuit and western 
district of Texas, holding sessions at San Antonio, in said district, 
Greeting : 


Because in the records and proceedings and also in the rendition 
of the judgment of a plea which is in said cireuit court before you 
between Pilar Garcia de Sabariego and Manuel Sabariego, her hus- 
band, plaintiffs, and Mary A. Maverick, Albert Maverick, George M. 
Maverick, Samuel Maverick, William H. Maverick, Edward H. Terrell, 
and Mary Terrell, his wife; J.H. Kampman, Herman D. Kampman and 
Elizabeth Kampman, his wife; Bertha Doerr and A. H. Doerr, her 
husband; Phillip Immecke, Fritz Steiner, Jacob Waelder and Ada 
Waelder, his wife; Edward Degener and Mary Degener, his wife ; 
C. M. Terrell and Sarah S. Terrell, his wife; Ed. Steeves, E. Dillon, 
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A. Michel and Helen Michel, his wife; J. P. Reed and Mary E. Reed, 
his wife; Francis E. Vance and J. Milton Vance, as executors of the 
estate of William Vance, deceased, and individually, and Mary 
Vance, wife lof] J. Milton Vance; Daniel Oppenheimer and Louisa 
Oppenheimer, his wife; Mrs. E. V. Steagall and A. H. Steagall, her 
husband; Mrs. E. A. Patton, Mrs. Mary Schumacher; Temple Beth- 
El “ Synagogue,” a religious corporation represented by and under 
the control of its trustees, Sol. Halff, S. Mayer, Simon Frank, A. B. 
Frank, and Daniel Oppenheimer ; The City of San Antonio, Texas, 
a municipal corporation, represented by its mayor, James H. French; 
Trinity Methodist Episcopal Church, a religious corporation, repre- 
sented by and under the control of its trustees, R. M.,Moore, Wesley 
Ogden, C. M. Terrell. G. W. Brackenridge, George B. Silsby, and M. 
A. Daugherty; The Baptist Church, a religious corporation, repre- 
sented by and under the control of its trustees, S. Cavee, E. G. Hous- 
ton, W. D. Johnson, and James Newton ; Miss Annie Sweet,and Mrs. 
C. Sweet, widow of J. R. Sweet, defendants (cause No. 53 on the docket 
of said court), a manifest error hath happened to the said named 
plaintiffs, who are plaintiffs in error herein, as by their complaint 
appears, we, being willing that error, if any hath been, should be 
duly corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, vou send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 
October next, in said Supreme Court to be then and there held, that, 
the records and proceedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to correct that 
error What of right and according to the laws and customs of the 
United states should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 19th day of May, in the year of our Lord 
one thousand eight hundred and eighty-four. 

W.C. ROBARDS, 
CVk of Cir’t C't of the U.S. for the 5th Cir’t and 
Western Dist. of Texas, at San Antonio. 


Allowed by— 
E. B. TURNER, U. S. Judge. 


479 Copy of Writ of Error. 


UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable judges of the 
circuit court of the United States for the fifth circuit and western 
district of Texas, holding sessions at San Antonio, in said district, 
Greeting : 

Because in the records and proceedings and also in the rendition 
of the judgment of a plea which is in said circuit court before you 
between Pilar Garcia de Sabariego and Manuel Sabariego, her hus- 


=> 


MARY A. MAVERICK ET AL. 173 


band, plaintiffs, and Mary A. Maverick, Albert Maverick, George M. 
Maverick, Samuel Maverick, William H. Maverick, Edward H. Ter- 
rell and Mary Terrell, his wife; J. H. Kampman, Herman D. Kam 
man and Elizabeth Kampman, his wife; Bertha Doeer and A. H. 
Doeer, her husband; Philip Immecke, Fritz Steiner; Jacob Waelder 
and Ada Waelder, his wife; C. M. Terrell and Sarah S. Terrell, his 
wife; Ed. Steves, E. Dillon; A. Michael and Helen Michael, his wife; 
J. P. Reed and Mary E. Reed, his wife; Francis E. Vance and J. 
Milton Vance, as executors of the estate of William Vance, deceased, 
and individually, and Mary Vance, wife of J. Milton Vance; Daniel 
Oppenheirmer and Louisa Oppenheimer, his wife; Mrs. E. V. Stea- 
gall and A. H. Steagall, her husband; Mrs. E. A. Patton, 
480. Mrs. Mary Schumacher; Temple Beth-El “Synagogue,” a re- 
ligious corporation, wantttnene and under the controll of its 
trustees, Sol. Half,S. Mayer, Simon Frank, A. B. Frank, and Daniel 
Oppenheimer ; The: City of San Antonio, Texas, a municipal cor- 
poration, represented by its mayor, James H. French; Trinity 
Methodist Episcopal Episcopal Church, a religious corporation, rep- 
resented by and under the controll of its trustees, R. M. Moore, Wes- 
lev Ogden, C. M. Terrell, G. W. Brackenridge, George B. Silsby, and 
M. A. Daugherty; The Baptist Church, a religious corporation, rep- 
resented by and under the controll of its trustees, S. Cayce, E. G. 
Houston, W. D. Johnson, and James Newton; Miss Annie Sweet, and 
Mrs. C. Sweet, widow of J. R. Sweet, defendants (cause No. 53 on the 
docket of said court), a manifest error hath happened to the said . 
named plaintiffs, who are plaintiffs in error herein, as by their com- 
laint appears, we, being willing that error, if any hath been, should 
° duly corrected and full and speedy justice be done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under vour seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the same, 
to the Supreme Court of the United States, together with this 
481 writ, so that you have the same at Washington on the second 
Monday of October next, to said Supreme Court to be then and 
there hela, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done therein to cor- 
rect that error what of right and according to the laws and customs 
of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the 19th day of May, in the year of our Lord one 
thousand eight hundred and eighty-four. 

[SEAL.] W. C. ROBARDS, 
CV’k of Cir’t C’t of the U. S. for the 5th Cir’t and 
Western Dist. of Texas, at San Antonio. 
Allowed : 
E. B. TURNER, U. S. Judge. 


Endorsed: No. 53. Pilar Garcia de Sabariego et als. vs. Mary A. 
Maverick e¢ als. Writ of error. 
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482 Citation in Error. Served May 29, 1884. Filed June 19th, 
1884. 


The United States of America to defendants, Marvy A. Maverick, 
George M. Maverick, William H. Maverick, Sam. Maverick, Albert 
Maverick, Edward H. Terrell and Mary ‘Terrell, his wife; J. H. 
Kampman, Jacob Waelder and Ada Waelder, his wife; Herman 
D. Kampman and Elizabeth Kampman, his wife; Bertha Doerr 
and H. A. Doerr, her husband; Fritz Steiner, Edward Degener 
and Mary Degener, his wife; C. M. Terrell and Sarah 8S. Terrell, his 
wife; Edward Steves, FE. Dillon, J. P. Reed and Mary FE. Reed, 
his wife; Francis E. Vance and J. Milton Vance, E. V. Stegall 
and A. H. Stegall, her husband ; Mrs. E. A. Patton, Mrs. Mary Schu- 
macher, Miss Anna Sweet and Mrs. C. Sweet t, widow of J. R. 
Sweet, or to Messrs. Waelder «& U ‘pson, their attorneys of record ; 
to defendants, Temp-E] Bethel “Synagogue,” S. Mayer, Simon 
Frank, Daniel Oppenheimer and Louisa Oppenheimer, his wife ; 
Alexander Michel and Helen Michel, his wife, or to Messrs. 
Shook & Dittmar, their attorneys of record; to defendant City of 
San Antonio, or to Messrs. Eckford & Newton, its attorneys of 
record ; todefendant Trinity Methodist Church, or to Messrs. Ogden 
& Ogden, its attorneys of record ; todefendant The Baptist Chureh, 
or to S. Cayce, one of its trustees; to defendant Phitip Immecke, 
er to Messrs. Wurzbach & Copeland, his attorneys of record : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Was hington on 
the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States 
for the fifth cireuit and western district of Texas, holding sessions 
at San Antonio, wherein Pilar Garcia de Sabariego and Manuel 
Sabariego, her husband, are plaintiffs in error and you are defend- 
ants, to show cause, if any there be, why the judgment rendered 
against the plaintiffs in error, as in the said writ of error mentioned, 
should not be corrected and speedy justice should not be done to 
the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this the 29th day of May, in 
the year of our Lord one thousand eight hundred and eighty- 
four. 

[The Seal of the U.S. Cireuit Court, Western Dist. Texas, San Antonio ] 
kK. B. TURNER, 
US. Judge. 


Test, with seal of court at San Antonio, Texas, this the 29th day 


W. C. ROBARDS, 
CVk U.S.C. 


of May, A. D. 1884. 
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483 Return of U. S. Marshal for the Western District of Texas upon 
Annexed Citation in Error. Issued May 29th, 1884, in Saba- 
riego et al. vs. Maverick et al. 


Came to hand June 6th, 1884, and executed by service within the 
western district of Texas as follows : 

On the defendant in error, The Trinity Methodist Church, by de- 
livering a true copy in person to Messrs. Ogden & Ogden, its attor- 
neys of record, June 11th, 1884. 

On the defendant in error, The Baptist Church, by delivering 
a true copy in person to S. Cayce, one of its trustees, June 14th, 
1884. 

On the defendant in error, Philip Immecke, by delivering a true 
copy in person to Messrs. Wurzbach & Copeland, his attorneys of 
record, June 14th, 1884. 

On the defendant in error, The City of San Antonio, by deliver- 
ing a true copy in person to Messrs. Eckford & Newton, its attorneys 
of record, June 14th. 1884. 

On the defendants in error, The Temple Beth-El “ Synagogue,” 
S. Mayer, Simon Frank ; Daniel Oppenheimer and Louisa Oppen- 
heimer, his wife; Alexander Michel and Helen Michel, his wife, by 
delivering a true copy in person to Messrs. Shook & Dittmar, their 
attorneys of record, June 14, 1884. 

On the defendants in error, Mary A. Maverick, George M. 
Maverick, William H. Maverick, Sam. Maverick, Albert Maverick ; 
Edward H. Terrell and Mary Terrell, his wife; J. H. Kampman ; 
Jacob Waelder and Ada Waelder, his wife; Herman D. Kampman 
and Elizabeth Kampman, his wife; Bertha Doerr and H. A. Doerr, 
her husband; Fritz Steiner; Edward Degener and Mary Degener, 
his wife; C. M. Terrell and Sarah 8S. Terrell, his wife; Edward 
Steves, E. Dillon; J. P. Reed and Mary E. Reed, his wife; Francis 
E. Vance and J. Milton Vance; E. V. Steagall and A. H. Steagall, 
her husband; Mrs. E. A. Patton, Mrs. Mary Schumacher ; Miss 
Annie Sweet and Mrs. C. Sweet, widow of J. R. Sweet, by delivering 
a true copy in person to Messrs. Waelder & Upson, their attorneys 
of record, June 14th, 1884. 

HAIL’K GOSLING, 
U.S. Marshal, W. D. T. 


484 Writ-of-error bond. Pilar Garcia de Sabariego et al. vs. 
Mary A. Maverick eal. In the circuit court of the United 
States at San Antonio, western district of Texas. 


And afterwards the plaintiffs Sabariego and wife filed the follow- 
ing writ-of-error bond on the 19th day of June, A. D. 1884: 


Endorsed : Filed June 19th, 1884. W. C. Robards, clerk, by D. 
West, deputy. 
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485 Bond. Filed June 19th, 1884. 
In the Supreme Court of the United States. 


PiraR GARCIA DE SABARIEGO and MANUEL SABARIEGO et al. 
vs. 
Marky A. MAVERICK et al. 


Know all men by these presents that we, Pilar Garcia de Sabariego 
and Manuel Sabariego, by our attorney-in-fact, John Rosenheimer, 
and John Rosenheimer and Lewis Hancock, William F. North and 
W. H. D. Carrington, are held and firmly bound unto Mary A. Mav- 
erick, George M. Maverick, Albert Maverick, Samuel Maverick, Wil- 
liam H. Maverick; Edward H. Terrell and Mary Tgrrell, his wife; 
J. H. Kampman; Herman D. Kampman and Elizabeth Kampman, 
his wife; Bertha Doeer and A. H. Doeer, her husband; Phillip Im- 
mecke Fritz Steiner; Jacob Waelder and Ada Waelder, his wife; 
Edward Degener and Mary Degener, his wife; C. M. Terrell and 
Sarah S. Terreil, his wife; Ed. Steves, E. Dillon; A. Michael and 
Helen Michael, his wife; J. P. Reed and Mary E. Reed, his wife; 

Francis E. Vance and J. Milton Vance, as executors of the 
486 estate of William Vance, deceased, and individually, and 

Mary Vance, wife of J. Milton Vance; Daniel Oppenheimer 
and Louisa Oppenheimer, his wife; Mrs. E. V. Steagall and A. H. 
Steagall, her husband; Mrs. E. A. Patton, Mrs. Mary Schumacher, 
Miss Annie Sweet; Mrs. C. Sweet, widow of J. R. Sweet; “ The Trinity 
Methodist Episcopal Church,” The Baptist Church, The Temple 
Beth-El “synagogue,” and The City of San Antonio, defendants in 
error in above-entitled cause, in the full and just sum of one thou- 
sand dollars; to which payment, well and truly to be made to the 
said obligees and defendants, we bind ourselves, our beirs, executors, 
and administrators, jointly and severally, by these presents. 

Sealed with our sealed tiis the 29th day of May, 1854. 

Whereas lately at a circuit court of the United States for the fifth 
circuit and western district of Texas, holding sessions at’ San An- 
tonio, in a suit between Pilar Garcia de Sabariego and Manuel Sa- 
bariego, her husband, plaintiffs, and Mary A. Maverick, Albert 
Maverick, George M. Maverick, William H. Maverick, Samuel Mav- 
erick ; Hdward IT. ‘Terrell and Mary Terrell, his wife; J. H. Kamp- 
man; Hlerman D. Kampman and Elizabeth Kampman, his wife; 
Bertha Doeer and A. H. Doeer, her husband; Phillip Immecke, Fritz 

Steiner; Jacob Waelder and his wife, Ada Waelder; Edward 
487) =Degener and Mary Degener, his wife; C. M. Terrell and 

Sarah S. Terrell, his wife; Ed. Steves, E. Dillon; A. Michael 
and Helen Michael, his wife; J. P. Reed and Mary E. Reed, his 
wife; Francis Ek. Vance and J. Milton Vance, as executors of the 
estate of William Vance, deceased, and individually, and Mary 
Vance, wife of J. Milton Vance; Daniel Oppenheimer and Louisa 
Oppenheimer, his wife; Mrs. E. V. Steagall and A. H. Steagall, her 
husband; Mrs. Ik. A. Patton, Mrs. Mary Schumacher; Temple Beth- 
ikl “ Synagogue,” a religious corporation, represented by and under 
the control/ of its trustees, Sol Halff, 8S. Meyer, Simon Frank, A. B. 


ae 
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Frank, and Daniel Oppenheimer; The City of San Antonio, a 
municipal corporation, represented by its mayor, James H. French ; 
Trinty Methodist Episcopal Church, a religious corporation, repre- 
sented by and under the controll of its trustees, R. M. Moore, 
Wesley Ogden, C. M. Terrell, G. W. Brackenridge, George B. Silsby, 
and M. A. Dougherty ; The Baptist Church, a religious corporation, 
represented by and uiuder the controll of its trustees, S. Cayce, E. 
G. Houston, W. D. Johnson, and James Newton; Miss Annie Sweet 
and Mrs. C. Sweet, widow of J. R. Sweet, defendants in said suit and 
the obligees herein, a judgment was rendered against the said plain- 
tiffs, and the plaintiffs having prosecuted a writ of error to 
488 the Supreme Court of the United States to be holden at 
Washington on the second Monday of October next : 

Now, the condition of the above obligation is such that if the 
said Pilar Garcia de Sabariego and Manuel Sabariggo, her husband, 
plaintiffs in error, shall prosecute their writ of error to effect and 
answer all costs if they fail to make their plea good, then the above 
obligation to be void ; else to remain in full force and virtue. 

PILAR GARCIA pr SABARIEGO, [SEAL. 

MANUEL SABARIEGO, SEAL. 
By their attorney-in-fact— 

JOHN ROSENHEIMER. 


JOHN ROSENHEIMER. SEAL. 
LEWIS HANCOCK. SEAL. 
WILLIAM F. NORTH. SEAL. 
W. H. D. CARRINGTON. SEAL. 


Sealed and delivered in presence of— 
GEORGE PASCHAL. 


Taken and approved by me at time of signing citation in error 
this 29th day of May, A. D. 1884. 
E. B. TURNER. 


U. S. Judge. 


W. C. ROBARDS, Clerk, 
By D. WEST, Deputy. 


Filed June 19th, 1884. 


489 Assignment of Errors. 


In the Circuit Court of the United States at San Antonio, Western 
District of Texas. 


PILAR GARCIA DE SABARIEGO et al. vs. MARY A. MAVERICK ef al. 


And afterwards, to wit, on the 1st day of September, A. D. 1884, 
plaintiffs in error, Sab-riego and Wife, filed their assignment of 
errors as follows, to wit: 

Endorsed: Sabariego et al. vs. Maverick et al. Plaintiffs’ assign- 
ment of errors. Filed Sept. 18th, 1884. W.C. Robards, clerk, by 
D. West, deputy. 
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.490 Assignment of Errors. Filed Sept. 18th, 1884. 


PiraR GARCIA DE SABARIEGO and Her Husband, Manver Sasa- 
r1zEGO, Plaintiffs in Error, 
v8. 
Mary’ A. Maverick ef al., Defendants in Error. 


On error to [the] Supreme Court of the United States from western 
district of Texas. 


Assignment of errors. 


Plaintiffs in error assigns the following errors: 

Ist. The court below erred in its rulings touching the invalidity 
of the confiscation proceedings to pass title, and in refusing, upon 
the objection of defendants, to allow or give weight to any of the 
proofs offered by plaintiffs in support of their title, As set forth in 
their first bill of exceptions. 

2d. The court below erred in overruling plaintiffs’ exceptions to 
defendants’ pleadings, as set forth in plaintiffs’ second bill of excep- 
tions. 

3d. The court below erred in its charge to the jury, to the 

effect that they would return a verdict for defendants, 
491 _ as set forth in plaintiffs’ third bill of exceptions. 
For the errors aforesaid plaintiffs in error pray for a rever- 
sal of the judgment rendered in this cause, and they reserve the 
| right to specify in their printed brief other errors upon which they 
¢ may rely for a reversal. 
A. J. PEELER, 


Attorney for Plaintiffs in Error. 


Endorsed : Sabariego et al. vs. Maverick e al. Plaintiffs’ assign- 
ment of errors. Filed Sept. 18th, 1884. W. C. Robards, clerk, by 
D. West, deputy. 


492 Clerk’s Certificate. 


I, W. C. Robards, clerk of the circuit ccurt of the United States 
for the fifth circuit and western district of Texas, at San Antonio, 
do hereby certify that the foregoing four hundred and ninetv-one 
pages in writing contains a true copy of the record and of the assign- 
ment of errors and of all proceedings as they appear on file and of 
record in this court in cause No. 53, entitled Pilar Garcia de Saba- 
4 riego et al. versus Mary A. Maverick et als. . 

E> In testimony whereof | hereunto set. my hand and the impress of 
the seal of said court at [my] office in San Antonio, Texas, the 20th 
dav of September, A. D. 1884. 

[The Seal of the U. S. Circuit Court, Western Dist. Texas, San Antonio. ] 


W. C. ROBARDS, 
Clerk U. 8. Circuit Court, San Antonio, Tezas. 


Endorsed on cover: W. Texas C.C.U.S. No. 345. Pilar Garcia 
de Sabariego and Manuel erie her husband, plaintiffs in 
error, vs. Mary A. Maverick, Albert Maverick, George M. Maverick, 
Samuel Maverick, e al. Filed October 6, 1884. | : 
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496 Unrrep States or AMERICA, 
Western District of Texas: 


In obedience to the within writ I have made copies of 
ive papers herein ordered, and have the honor to transmit 
the same to the honorable the Supreme | 


W. 
Clerk U. 8. Circuit Court, W. 


D. ae 
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497 . ANO DE 17958. 
Expediente ynstruido s’re el reparto de las tierras de San 
Ant’o Valero a los vecinos del Pres’o de los Adaes. 


JUES, 
; El Gov'r de la Provincia de Texas. 
D’n Manuel Mufioz. 
498 Devuelvo a v'd adjunto el exped’te marcado, p. vy No. 21: 


fs 19, que me remitio con su carta No. 394 de 29 u Oct’e ult’o 

y en q’e los vecinos de San Antonio de Bexar solicitan se les hagan 
repartimiento de tierras con atencion a que fueron pobladores del 
extinguido Presidio de los Adaes e fin de que con areglo al dictamen 
de sor auditor de Giaxa, con que me he conformado en superior de- 
crete de 17 del corriente disponga v’s su cumplimiento. 

Dios ge a v's m’s as Mexico, 20 de Noviembre de 1792. 

' Ex Coxpe pe REVILLA GIGEDO. 

Sor RAMON bE CASTRO. 


Sria. Es copia Coahuila, 27 de Diciembre de 1792. 


CASTRO. (Rubrica.) 


VILLA DE CoanutLa, 27 de Dir’e de 1792. 
Pasese este expediente al Gov’or de la Prov’a de Texas, D. Manuel 
Munoz, para que en vista del parecer dado por el S’or Auditor de 
Guerra con q’e se ha conformado el Ex’mo S’or Virey Conde de Re- 
villa Gigedo disponga su puntual y debido cumplimiento. 


CASTRO. 
Auto de Obedecim’to. 


Visto por mi D’n Manuel Minoz, Then’te Cor’l de Cav’a de los R’s 
Exercitos de S. M. Gov’or Pilitico y Militar de esta Prov’a de los 
Texas y nuebas Philipinas que actuo por receptoria con testigos de 
ass’a a falta de todos ess’no q’e no lo ay ef los terminos de la lev 
dixe: quese cumpla guarde y execute lo prevenido por el S’r Com’te 
G’ral de Prov’as de Oriente Coronel D’n Ramon de Castro, consig’te 

al dictamen del S’or Auditor de Guerra, y decretos de con- 
499  formidad del Ex’mo S’or Virey, Conde de Revilla Gigedo, de 

dies y siete de N’re del afio proximo pasado del mil setec’s 
noventa y dos, y oxa de la misma fecha, y a este efecio hagaseles 
saber a los vecinos del abandonado Pres’o de los Adaes la superiores 
resoluciones; previniendole al apoderado y demas yndividuos pre- 
senten lista de los q’e sean p’a proceder al reparto de tierras como 
se manda por d’ho Sor Ex’mo, nombrado para este fin suxeto inteli- 
gente que mida las porciones que acada uno de d’hos vecinos se le 
sefiala, sitando estos el dia para que se pase por mi 4 hacer la opera- 
cion con lo que podrau habilitar y perfeccionar sus tierras p’a veri- 
ficar las siembras en tiempo oportuno con lo q’e se executara la repe- 
ticion de ocursos; por este auto yo el refendo Governador asi lo pro- 
vei y mandé en esta villa de S’n Fernando y Presidio de S’n Ant’o 
de Bexar, en onse dias del mes de Enero deste corriente aiio de mil 


_ late camara 


e 
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setecientos noventa y tres, y lo firme con los de mi ass’a como dho 


es doy fee. 
MANUEL MUNOZ. 
De ass’a, VICENTE pve 1a CUESTA. 
De ass’a, JUAN JOSE CALDERON. 


Notoriedad a Los Vez’o De Los Adaes. 


En la villa de S’n Fernando y Pres’o de S’n Ant’o de Bexar en 
catorce dias del mes de En’o deste corriente aiio de mil setecientos 
noventa y tres. Yo D’n Manuel Mufios, Then’te Cor’l de Cav’a de 
los R’s Exercitos de S. M., Gov’or Politico y Militar desta Prov’a de 
los Texas, que antuo por receptoria con testigos de ass’a a falta de 

todo ess’no. En virtud del auto proveido el dia onse del cor- 
500 riente, y estando presente D’n Jose Servantes apoderado de los 
vecinos que fueron del Pres’o abandonado de los Adaes con 

viente de ellos; se les hiso saber las provido dictadas por el S’or 
Com’te G’ral Coronel D’n Ramon de Castro comisionado conde de 
la Sierragorda dictamen del S’or Auditor de la Guerra, decreto de 
conformidad del Ex’mo S’or Virey Conde de Revella Gigedo y en- 
tendidos de ellas dixeron ; que sin embargo de que faltan los demas 
vecinos de los Adaes, por hallarse aucentes de esta capital, y esperan 
que se hallen de regreso p’a el dia—viente y cinco del q’e signe, y 
en este caso presentaran lista de todos ellos, y para el reparto de las 
tierras q’e se les sefialan en las que han correspondido a los Yndios 
de la Mission de S’n Antonio Valero, piden se nombre a D’n Pedro 
Guisar a quien pagaran su honorario entre todos aprorrata p’a q’e 
se les mida y se entriegue acada uno los seis almudes de sembradura, 
que se le sefiala a cada uno de d’hos vecinos, sin perjuicio de las que 
5 dm disfrutar los Gudios y agregados a d’ha mision, y para que no 
se demore. El citado repartim’to de tierras pasaran ajustarse con 
Who Don Pedro Guisar aquien emplasaran y duran aviso del S’or 
Pres’te Gov’or del dia en que esten prontos y en disposicion de re- 
cibir. Esto respondieron y firmo d’ho apoderado y los que supieron 
escribin, con migo d’ho Gov’or y testigos de ass’a de todo doy feée. 

MUNOS. 

BERNARDO ZERVANTES. 

FRANC’O FARGOSO. 

PABLO FLORES. 

JOSE CALLETANO ZEPEDA. 
501 MATIAS DELERIO. 

ANT’O ESTEBER. 

FELIS GUERRERO. 

De ass’a, VICENTE pe 1a CUESTA. 

De ass’a, JUAN JOSE CALDERON. 

Auto p’a q’e Pase Este Expid’ie Ruego y Encargo al le Presid'te de 
Misiones. 


En d’ha villa vy en quince dias de] mes de Enero de este corr’te 
aiio de mil stecientos noventa y tres. Yoel prenotado Gov’or comi- 
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cionado que actuo con testigos de ass’ en la actuacion de estas delig 4 
falta de todo ess’no dixe: que respecto a estar notificados los vez’os 
que eran del pres’o abandonado de los Adaes, como aparece de la 
delig’a practicado en al dia de ayer catorce del citado Enero, y siendo 
consig’te q’e el Pr. P. P’esid’te Fr. Jose Fran’co Lopez, se imponga 
de las determinaciones de la superioridad relativas a lo pedido por 
Whos vecinos p’a que se les provea de tierras y aguas y siendo la de 
la Miss’on de 8’n Ant’o Valero las que se les destinan, conforme el 
informe del S’or Conde de Ja Sierragorda, dictamen del S’r Auditor 
de la Guerra y decreto de conformidad del Ex’mo S’r Virey Conde 
de Revilla ‘tigedo v p’a que no se demore su cumplim’te y sirva de 
perjuicio a dhos vez’s p'a laborear sus tierras limpiar las y cercar 
las p’a hacer sus siembras he venido en q’e se pase d’ho expediente 
al referido p’e presidente de misiones para q’e se serva ynstruir de 
Whas—provid’a y disponga por si y a nombre de los Yudios de la 
Miss’on de S’n Ant’o de Valero sugeto que ensene v pueda manifestar 
todas las tierras de laborio y que esten baxo de riego. Armg’e no 

abiertas p’a que separando las que se destinan a d’hos Yndios 
502 se proceda al reparto de las q’e se austan en las citadas prov’s 

a los prenotados vez's de los Adaes y congregados de muchos 
afos a esta parte en d’ha mision. ¥ a este efecto ruego y encago en 
nombre de S. M., vy por mi parte le suplice se sirva exponer a continu- 
acion lo que sea de su a grado p’a en su vista proceder a lo conven’te. 
Por este auto asi lo determine y firme yo el anotado Gov’or com}- 
sionado con los testigos de mi ass’a con quienes actuo como d’ho es. 

MANUEL MUNOs. 
De ass’a, VICENTE pe La CUESTA. 
De ass’a, ALEXO pe La GARZA. 


Visto promi Fr. Josef Fran’co Lopez, Pres'te de las Misiones de 
esta Provincia de los Texas, el auto antecedente, digo, no haber algun 
inpedimento pa qe V.S. proceda al reparto v adjudicacion de tierras 
q’e se deben dan a los presentados vecinos de los Adaes, v agregados 
de esta Mision de S’n Antonio Valero p’a cuyo efecto. manifestara el 
Mavor domo de esta Mision las tierras de Laborio q’e estan bajo de 
riego pa q’e VS. proceda a lo que fuere conveniente. 

Mision de S’n Antonio de Valero, Enero dies y seis de mil sete- 
cientos noventa v tres. 


RR. TH. FRANCO LOPEZ. 


En la villa de S’n Fern’do, y Pres’o de S’n Ant’o de Bexar, en dies 

y siete dias del mes (de Enero deste) corriente aho de mil setecien- 
tos noventa y tres, Yo D’n Manuel Muios, Phen’te Cor’l de Cav’a de 
los R’s Exercitos de S. M. Gov’or de esta Prov’a de los Texas, v 
comisionado por el S’or Com’te G’ral de Prov’s de Oriente 

503 Coronel D’n Ramon Castro; que actuo por receptoria con tes- 
tigos de ass’a a falta de todo Ese’mo q’e no le ay en los termi- 

nos de la ley. Haviendo visto la respuesta dada por el R. P. Presi- 
d’te de Misiones I*r. Jose Fran’co Lopez, vy para que se pueda efectuar 
lo prevenido en auto proveido a los onse dias del corr’te Enero dixe: 
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Que sin embargo de haber informado a los Yndios de la Mis’on de 
S’n Ant’o Valero, apresencia de su padre M’firo Jas superiores— 
provede de los Sefiores Auditor de Guerra, Ex’mo Seiior Virrey, y 
Com’te G’ral, sean llamado aeste Gov'r y estando presentes con d’ho 
S’r M’iro a quien de ruego y encargo se le suplicara, q’e asista; el 
Gov’r Esmerejildo de la Puente, y los Yndios Juan de Dios Cortes, 
Urbano Ynoxosa, Anselmo Cuevas, y Mateo Godines, y estando pre- 
sentes dixeron que eran diputados por los demas Yndios de su 
Pueblo para hacer saver al S’on presente Gov’or q’e diputaban como 
havian diputado a su actual Gov’or Esmerijildo Puente para que 
firmase, y asistiese a nombre de todos los hijos del Pueblo a vir y 
firmar los notificaciones y demas dilijo que sean conducentes al 
cumplim’to de las orfio que se les tienen notoriadas ante su P’e M’firo 
en este auto yo el referido Gov’or mande que se les leyese con pala- 
bras claras e ynteligentes el informe del S’or Conde de Sierragorda, 
q’e signe en este expediente. El dictamen del S’or Auditor de 
Guerra, el decreto de conformidad del Ex’mo S’r Virrey Conde de Re- 
villa Gigedo, y Com’te G’ral con el auto probeido por mi, y despues 
de estar bien instruidos de que se van a repartir las tierras de la 

mision, 6 los vez’s q’e fueron del presidio abandonado de los 
504 Adaes, agregados 6 sirvientes de d’ha mision, y a cada uno 

de los Indios que han sido de ella, a razon de cuatro almudes 
de sembradura, separando la porcion q’e sea conveniente para culti- 
rarla, sembrarla de dos frutos que sean convinientes p’a pagar lo q’e 
adende d’ha mision quando Ilegue el caso de que se mm lu en- 
trega de ella al ordinario. Y deseando que d’hos Yndios logren del 
beneficio y ventaxa de la tierra laboreada, segun el conocimiento q’e 
de ellas tengan, se les propuso que elixesen en cual de las dos labores 
querian que se les repartieren, las q’e se les asignan por la superior- 
idad, y respondio asi, d’ho Gov’r como los demas q’e estan presentes 
que pedian se les repartiese las tierras en la labor que se nombra de 
abax’o en las que deberia quedar la porcion de sembradura que bas- 
tase p’a pagar con sus frutos las dendas que tubiere Ja mision al ]’po 
de su entrega al ordinario, y despues se destinarian p’a sembrar 
milpa de comunidad que sirviese a beneficio de ellos y de d’hos 
Adaiseiios. 

Esto respondieron y firmo d’ho Esmerejildo con su P’e M@iro Fr. 
Jose Fran’co Lopez; firmelo vo d’ho Gov'r con los testigos de ass’a 
con quienes actuo como d’ho es doy fée. 

MUNOS. 
FR. TH’S FRAN’CO LOPEZ. 


Por mi y como apoderado de los demas y yos de la mision de San 


Antonio Balero lo firme. 
HERMENEGILDO PUENTE. 


De ass’a, VICENTE pe ta CUESTA. 
De ass’a, ANDRES BEN’TO COURBIERE. 
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005 Pie de Lista de los Vecinos que Salimos de los Hadaes. 


Bernardo Zervantes. 
Siprian Losolla. 
Miguel Losoya. 
Manuel Losoya. 
Matias del Rio. ' 
Josephe Maria Rodriguez. 
Gaspar Ydalgo. 
Juan de la Zerda. 
Juan Martinez. 
Manuel Martinez. 
Lorenzo Ramos. 
Josephe Luis Hernandez. ‘ 
Antonio Brito. | 
Luis de la Grus. 
Diego Herrera. 
Teodoro de la Serda. 
Francisco de la Serda. 
Manuel de Alcalan. 
Luis Ramirez. 
Josephe Mansolo. 
Francisco Guerrero. 
lelix Guerrero. | 
Rafael San Miguel. ' 
Luis de Castro. : be 
Gab-iel Zepeda. 
Manuel I*ranco. 
Josephe de Aleala. 
Mariano Salinas. 

Josephe Zepeda. 

506 Josephe Martin Benites. 

Josephe Ramires. 
Manuel de la Grus. 
Juan Josephe Cadeno. 
Josephe Antonio Niber. 
Manuel de los Santos. 
Pablé Flores. 
Juaquin Musquiez. 
Manuel Barela. 
Josephe Flores. 
Ambrosio Zepeda. 
Villa de San Fernando y R’'l Pre’o de San Antonio de Bexar 


Enero 17 de 1793. 
BERNARDO ZERBANTES. 
FRANSICO FRAGOS. 
MATIAS pet RIO. 
PABLO FLORES ANTONIO CHIVER. : 
JOSE CALLETANO pr ZEPEDA. 
FELIS GUERRERO. 
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San Anvt’o DE Bexar 17 de Enero de 1793. 


Acomulese al expediente p’a que se proceda con presencia de ella 
al reparto de las tierras de que habla d’ho expediente para cuyo 
efecto estan prevenidos de que handestar Juntos p'a q’e cada uno 
reciba la tierra q’e le corresponde y para que no hayga perjuicio ni 
tenga sentim’tcs se procedora al reparto, hechando onertes con lo q’e 
se devera conformar cada uno con la q’e le to que sea de tierra 
labrado o q’e tenga monte aungq’e esté baxo de riego g zequios delo 
que esta entendido el apoderado D’n Bernardo Zervantes q’n firmo 


con migo d’ho Gov’or y tesg’s. 
BERNARDO ZERVANTES. 
De ass’a, MUNOS. 
De ass’a, VICENTE pe ta CUESTA. 
De ass’a, ANDRES BEN’TO COURVIEN. 


507 Padron g’e manifestan los hijos de esta Mision de S’n An- 
tonio de Valero, formado de orden del S’or Gov’or de esta 
Prov’a en dies y siete de Enero de mil setecientos noventa y tres, por 
mi el Gov’or de esta ya dho Mision, acompafiade de n’ro P’e Minis- 
tro Fr. Josep Fran’co Lopez. 
HERMENEGILDO PUENTE, Gov’or. 
URBANO HINOJOSA, 
Alcalde y Fiscal. 
Juan de Dios Cortes. 
Manuel de Hinojosa. 
Anselmo Cuebas. 
Josef Miguel Manzano. 
Domingo Vrena. 
Josef Joaquin Cuebas. 
Fran’co Parilla, 
Juan Josef Cuebas. 
Mateo Godines. 
Bernardino del Rio. 
Fran’co Robles. 
Josef Augustin Puente. 
Fr. J’ph Fran’co Lopez. 
HERMENEJILDO PUENTE. 


En la villa de S’n Fernando y Pres’o de S’n Ant’o de Bexar en 
dies y ocho dias del mes de En’o deste corr’te aiio de mil setesientos 
noventa y tres. Ante un D’n Manuel Muiios, Then’le Corl de Cav’a 
de los R’v Exercitos de S. M. Gov’or proprietario desta Prov’a de los 
Texas, y comisionado p’a la actuacion de estas dilij’s por el S’or 
Com’te G’ral de Prov’s de or’te Coronel. D’n Ramon de Castro que 

los authorizo con testigos de ass’a a falta de lodo Esc’no se 
508 resentaron el apoderado y vez’s del Pro’so abandonado de 
os Adaes. El Gov’or D’n Esmenegildo Puente’ y demas 
Yndios de la Mis’n de S’n Ant’o de Valero y pusieron representante 
al Agrimensor D’n Pedro Guizan, pare q’e les repartiera los tierras 
que se les asignan por el Ex’mo Fr. Virrey, Conde de Revilla Gigedo, 


24—345 
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Consig’te a la Soberano R’l ori de dies de sep’e del afio pasado de 
mil setesientos setenta y dos constante de R’l regram’to de Presidios 
por ser sugeto inteligente, y de su satisfacion. En esta virtud y p’a 
excusar toda yntelij’a o mala versacion procedi a recibirles Juram’to 
a presencia de los referidos q’e firmaron los q’e saben escribir el q’e 
hizo por Dios N’ro Senor vy una sefial de la cruz que formoen su 
mano dra, baxo la cual prometio a Dios y ofrecio al Rey proceder al 
reparto de las tierras asignados asi a los ves’s de los Adaes, como a 
los Yndios del Pueblo de S’n Ant’o y agregados deel, fiel, y legalin’te 
segun su saber y intender; para cuyo efecto, se hecharon las suertes 
como tienen pedido, éon lo que se calificara la pureza de su proceder. 
Asi en las tierras labradas, como en las montosas q’e estan debaxo 
de riego; todo lo que se acienta por diligencia para que conste donde 
convenga y lo firmaron con migo dho Gov'or y testigos de ass'a doy 
fee. | 

MANUEL MUNOs. 

PEDRO HUISAN. 

BERNARDO ZERVANTES. 

ERMENEGILDO PUENTE. 

FRAN'SCO FRAGO. 

PABLO FLORES. 
509 JOSE CALLETANO ZEPEDA. 

ANTONIO CHIVER. 

MATIAS DEL RIO. 

FELIS GUERRERO. 


x LA CUESTA, 
SINT’O COURVIERE. 


De ass'a, VICIENTE 1 
De ass'a. ANDRES BI 


Respecto aque para la secularizacion de la Mision de S'n Ant’o 
Valero se me noticia, se librara pronta provid’a sobre la materia, 
Digasele.en cl entre tanto se recibe al P’e Ministro Fr. Jose Fran’co 
Lopez q’e prevenga a los Yndios cerquen y dispongan sus tierras p’a 
hacei su siembra en los de la labor de abaxo como pidieron, v es 
constante en Ja provid’a q’e corre de fex’s trece bueltas a la misma 
‘ara de la catorce, vy q’e cuando el caso Megue, se hara el reparto, 
por el Agrimensor que han pedido D’n Pedro Guisar, y entregaran 
los demas Auxilios que se prevengan en la citada provid’a y por 
ahora, finalixese el reparto d) los vecinos de los Adaes y p’a presen- 
siar al sorteo de ellas, como tienen pedido en la dilig’a q’e corre afoxas 
dies vy seis y su buella, de dies y ocho del que signe. Y acte efecto 
pase el que hase las funciones de Alc’e de primer voto, D’n Juan 
Jose de la Santa, vy Procurador General D’'n Joaquin Flores p’a q’e 
presencien d’ho sorteo y a continuacion pongan pie de lista de los 
Yndividuos aquienes se han repartido los suertes de tierra a razon 
de seis almudes de sembradura a cada uno por el q’e hase de Agrim- 
ensor D’n Pedro Guisar, y de haverse executado todo, asentaran 

acentinuacim de Ula con anuencia de Guisar la dilig’a q’e 
10° aecredite todo lo referido. Por este auto yo el expresado Gov’r 
Comisionado, que actuo con testigos de ass’a asi to determine 
en esta Villa de S’n Fern’do y Pres’o de S’n Ant’o de Bexar en veinte 
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tu 
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-y distruten livrem’te, ellos sus herederos y susesores con todos sus 
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v tres dias del mes de Febrero de este corr’te aiio de mil setecientos 
noventa y tres. 
MANUEL MUNOS. 
De ass’a, VICENTE pe La CUESTA. 
De ass’a, ANDRES BEN’TO COURVIERE. 


En la villa de San Fern’o y Pres’o de San Antonio de Bexar en 
vemite v quatro dias del mes de Fev’o de mil setecientos noventa y 
tres aflos. Yo Don Juan Jose de la Santa Rexidor de Cano del 
avuntamiento de esta expresada villa y ale’d ordinario de primer 
voto p’'r privilegio de mi empleo y ausiencia del propietario que 
autuo por receptoria con testigos de ass’a a falta de todo escribano y 
en el presente papel comun por no haberlo de ningun cello, en cum- 
plim’to del anto antecedente del Sefor Governador de esta Prov’a 
dixe: que se pase por mi, acompaiiado del procurador G’ral de esta 
villa v el agrimensor nombrado en estas diligencias a presenciar el 
Reparto v sorteo de dhas tierras q’e se van a entregar a los vecinos 
del extinguido Pres’o de los Adaes, a razon de seis almudes de sem- 
bradura a cada uno por d’ho agrimensor D’n Pedro Guisar de lo 
que se tomara razon con expresion de haberse executado en la dili- 

gencia que al fur se practique y de consiguiente se pondran en 
511 lista i los comprehendidos. Por este anto asilo deter- 
mine v firme con los testigos de mi ass’a conquienes autuo 


como d’ho es de que doy fee. 
JUAN J’PH pe 1a SANTA. 


De ass’a, LUIS MN’L FLORES. 
De ass'a, JOSE ANTONIO ROMERO. 


En d’ha villa y pres’o y en veinte y cinco dias del mes de Febrero 
del mil setecientos noventa y tres afios yo el Jues presitado en vir- 
tud del auto de obedesim’to antecedente, me constitui en el paraxe 
6 citio dela labor de ariba de la Mision de S’n Ant’o Valero. 
Acompanado del procurador g’ral desta villa D’n Joachin Flores y 
Zendeja y de que hace de agrimensor D’n Pedro Huisar y estando 
en el se hizo el sorteo y reparticion por el anotado Huisar de las es- 
presadas tierras dandole a cada un individuo de los vecinos que 
fueron del demolido Pres’o de los Adaes una suerte de tierra para 
sembrar suficientemente y con amplitud media fanega de mais que 
presencie con d’ho procurador; y de consiguiente yo el consabido 
Jues de Orden verval que para ello tube del S’r Gov’or de esta Prov'a 
tenien’te de Coron’! D’n Manuel Mufios, les puse en posesion a uno 
por uno de su suerte que le toca, quieta y pacifica a nombre de su 
magestad (que Dios giie) v’sando y observando todas las seremo- 
nias, furmalidades y requisitos que son nesesarios, y previene el 

D’ro y haciendo los asimismo que aran casen matas que tira- 
512 sen piedras. Como lo executaron por los quatro vientos en 
fee de hallarse posesionados realm’te y por hahes adquirido, 
como por la misma razon adquieren el Dominio Sefiorio v proprie- 
dad que previene el d’ro y por le mismo se les da para que la tengan 
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usos costumbres y servidumbres. Previniendoles como se les pre- 
vino lo puebleu y cultiven dentro del termino prevenido por lev y 
que no * vendad ni enageneu sin el indispensable permiso y ex- 
presa licencia del Sefor Governador de la Prov’a haciendo. Ygual- 
m’te lo propio en los mismos terminos y con las mismas proven- 
ciones con las agregados de d’ha mision y demas vecinos de este 
pres’o y en consequencia de que el Sehor Governador manda que 
unos y otros se pongan en lista constantes en esta diligencia con ex- 
presion de sus nombres y distincion de Adaesenos y los que no lo 
son lo executo en la forma y manera siguiente: 


Lista de los Adaesenos. 


No. 1, 4 Manuel Martines. 

No. 2, 4 Jose Maria Rodrigues. 
No. 3, 4 Manuel de los Santos. 
No. 4, 4 Joachin Musquez. 
‘No. 5, 4 Mariano Salinas. 

No. 6, 4 Juan Martines. 

No. 7, 4 Manuel Fran’co. 


No. 8, « Bernardo Zervantes. 
513 No. 9, 4 Francisco Carmona. 
No. 10, & Luis de Castro. 
Nepomuceno Sanmigueli. 
Manuel de Alcala. 
Felis Guerrero. 
Fran’co Ant’o Guerrero. 
Louis Ramirez. 
Domingo Carmona. 
Juan de la Zerda. 
Jose Ramires. 
Matias del Rio. 
Jose Ant’o Acosta. 
Fran’co Zerda. 
Pasa al Frente. 
Fernando Zerda. 
Gaspar Ydalgo. 
Miguel Losoya. 
Sipriano Losoya. 
Jose de Zepeda. 
Manuel de la Cruz. 
Manuel Losoya. 
Luis Hernandes. 
José Serafin Mansolo. 
Jose Aleala. 
Ambrosio Zepeda. 
Diego de Herrera. 
Tomas Maldonado. 
Teodoro de la Zerda. 
Pablo Flores. 
Ant’o Chiver. 
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No. 38, 4 Lorenzo Ramos. 
No. 39, 4 Xavier de Zepeda. 
514 No. 40, 4 Luis Cruz. 


Seguen los que se agregaron a los Adaesefios que tambien tomaron 
ticrrera como se refiere: 


No. 41, 4 Manuel Ant’o Paniaga. 

No. 42, 4 Carlos Casillas. 

No. 43, 4 Gregorio de Herrera. 

No. 44, 4 Jose Ant’o Ramos Medrano. 
No. 45, 4 Jose Manzolo. 


Seguen los que estaban agregados a la Mision que tambien se les 
dio tierra de la Acequia Madre para el rumbo del Oriente: 


No. 1, 4 Maria de Estrada. 
Pasa a la buelta. 

No. 2, 4 Miguel de Gortari. 

No. 3, 4 George de los Santus. 

No. 4, 4 Jose Ant’o Martines. 

No. 5, 4 Jose Ygnacio Galvan. 

No. 6, 4 Fermin Ramires. 

No. 7, 4 Juana Gamboa. 

No. 8, 4 Juan de los Rios. 

No. 9, 4 Matiana Galindo. 


Siguen los vecinos de este pres’o que se agregaron a los antece- 
dentes : 


No. 1, 4 Jose Flores. 
No. 2, 4 Roberto Nuiiez. 


SO 


Oo! 


Y con respecto a hallarse concluida esta diligencia, que se pase 
por mi al Jusgado superior del Senor Gov’or de donde emano mi 
comision para los efectos que se an conbenientes, asi lo proveo, 

mando y firmo Yo Don Juan Jose de la Santa. Rexidor de 
515 —_cano del ayuntamiento de esta nominada villa y alcalde or- 

dinario de primero volo por privilegio de mi empleo, y an- 
sencia del propietariv, actuando por receptoria con testigos de ass’a 
a faita de todo escribano que no le hai en los terminos de la ley, 
y en il presente papel comun por no haverlo del cellado firmando y 
gualmente el procurador G’ral D’n Joachin Flores y el agrimensor 
Don Pedro Huisar como concurrente el primero, y actor el segundo, 
en esta referida villa en dho dia mes y afio de que doy fée. 

JUAN J’PH peta SANTA. 


PEDRO HUISAR. 
JOACHIN FLORES. 
De ass'a, LUIS FLORES. 


De ass’'a, JOSE ANTONIO ROMERO. 


En la villa de S’n Fernando y Pres’o de San Ant’o de Bexar y en 
veinte dias del mes de Marzo deste corriente afio de mil setecientos 
noventa y tres; Yo D’n Manuel Mufios Then’te Cor'l de Cavalleria 
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de los R'l Exercitos de S. M. Gov’or de esta Prov’a de los Texas y 
comisionado para la practica de esta diligencia actuando por recep- 
toria con testigos de asistencia a falta de todo escribano que no lo 
ay en los terminos de la ley, haviendo visto los diligencias practica- 
das por D’n Juan Jose de la Santa y D’n Joaq’n Flores el primero 
Rexidor decano del ayuntam’to de esta villa y alealde ordinario 
ynterino por ausencia del propietario, y el segundp Procurador 
General, sobre el sorteo de las tierras repartidas a los vecinos 
516 que fueron de los Adaes, y se executo antes de mimarcho a la 
costa. He venido el aprobarla con respecto aque el apoderado 
de d’hos vecinos D’n Bern’do Zervantes, asienta que estan conformes 
sus poderdantes y se dan por aposecionados de d’has tierras, y en 
su consequencia se da por concluso este expediente que se pasara a 
manos de el S’or Com’te G’ral p’a que en su vista se serva prevenir 
aesto Gov’no lo que sea de su superior agrado: Por este anto que 
lirmo yo d’ho Gov’or con el apoderado D’n Bernardu Zervantes yv 
testigos de asistencia asi lo determiné y en este papel comun por no 
haberlo de ningun sello, lo que certifico y de todo doy fée. 
MANUEL MUNOS. 
BERNARDO ZERVANTES. 


De ass’a, JOSE pe JESUS MANSOLO. 
De ass’a, VICENTE pe cra CUESTA. 


Razon. 


Respecto a que el reparto de tierras a los Gudios que fueron de Ja 
mision secularizada de S’n Ant’o Valero, se le a fixado por separado 
en las diligencias de inventario de lo recibido de d’ha mision parense 
las presentes, al S’or Comandante General Brig’r D’n Pedro de Nava 
como previene en su orden de primero de Junio proximo pasado 
acompanando las con oficio de contestacion en el dia de la fecha. 

S’n Ant’o de Bexar 27 de Julio de 1795. i 

MUNOsS. 


R. en y de Drede 03, No. 108. 


Conforme a dictamen del S’r Asesor he mandado Archivar el Ex- 
pediente sobre repartimvento de tierras hecho en la mision 

517 =deSan Antonio Valero a los vecinos que fueron del extingido 
presidio de los Adaes, v a consequencia del mismo vuelvo a 

vm. Originales las diligencias respectivas a este asunto que me 
dirigio con oficio numero 43 de 27 de Julio ultimo, para que colo- 
‘andolas vm. en el archivo del Govierno de su cargo tengan las 
partes interesadas mas proximo e inmediato el recurso a fin de que 
se les den los testimonios que pidan v necesiten para que les sirvan 
de titulo de pertenencia: Habiendo yo prevenido se dexe en el citado 
expediente copia de ellas para constancia. Dios gue a vm. m’s a’s. 
Chihuagua 28 de Octubre de 1795. 


PEDRO pre NAVA. 
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S’r Governador de la Provincia de Texas: ! 
En la villa de S’n Fernando y Pres’o de S’n Ant’o de Bexar en 
siete dias del mes de Diciembre de mil setecientos noventa y tres. 
Yo Don Manuel Mufios teniente Coronel de Cav’a de los R’s Exer- 
citos Governado Politico y Militar por S. M. de esta Prov’a de los 
Texas, y sub delegado en las dos causas de Hasienda y Guerra. 
Haviendo recibido esta superior provid’a del S’r Com’te G’ral de 
Prov’s Ynt’o Mariscal de Campo D’n Pedro de Nava, dixe que se 
acumule al expediente de que trata, y pongase en el archivo de este 
Gov’no p’a dar los testimonios que se pidan por las partes de los 
Adaesefios y demos vez’os ssnaechendiiiee en el expediente: Asi lo 


determine y firme como d’ho es. P 
MANUEL MUNOS. 


De ass’a, JOSE GERVACIO SILVA. 
De ass’a, VICENTE pre ra CUESTA. 


518 En dose de Marzo de 1795, se saco testimonio de este expe- 
diente a pedimento de Diego Herrera y se le entrego. En 16 
de d’ho mes y afio se saco.para Bernardo Zervantes y se le entrego. 
En 22de Abril de d’ho aiio se saco para Matios del Rio y se le en- 
treg6. En d’ho dia mes y aiio se saco para Jose Antonio del Toro 
alios chiver v se le entrego. En 22 de iden se saco para Lorenzo 
Ramos y se le entrego. El ocho de mayo del mismo aiio de 95 se 
saco para Maria de Estrada y se le entrego. En nuebe de d’ho del 
mismo afio se saco para Miguel Losova y se le entrego. En 22 de 
iden del citado aiio se saco p’a Juan Martines, y se le entrego. 
Paso a v. m. en 11 fox’e utiles el Expediente Ynstruido s’re el re- 
parto de tierras a los vesinos que fueron del Pres’o de los Adaes, 
mismo que diriji a la comandancia general en 27 de Julio de 93, con 
oficio de aquella foxas No. 43. Este le debolbio aquella superiori- 
dad de esta Gov’r p’a que le tengan a interesadas mas prouto. 
Al caso p’a pedir testimonios que puedan servirles de titulo y a este 
efecto han ocurrido dos de aquellos con las representaciones respec- 
tivas, y hallandome yo quebrantado de salud y con asumptos intere- 
santes al servicio he venido en autorizar a v. m. de los facultades 
necesarias a mas de las g’e le son concedidas por el honorifico enpleo 
de promotor fiscal para g’e disponga se saquen los testimonios que 
piden de presente los individuos de que acompafio las representa- 
ciones v consecutivam’te pasare a vy. m. las demas que Ileguen a mis 
manos con lo que tendra el debido cumplim’to la orn del S’or Com’te 
G’ral de 2 de Oct’e de 939°, que corre en el citado expediente 
519  dandome aviso del recibo de este y de quedar intendido del el 
para su cumplimiento. Dios guarde a v. m. m’s a’s. 
San Antonio de ee 10 de Marzo de 1795. 


MANUEL MUNOS. 
STATE OF TEXAS, Berar County: 


I, Thad. W. Smith, clerk of the county court in and for said county 
and State, do hereby certify that the foregoing and annexed 24} 
pages in the Spanish language is a true and correct copy from the 


MO OI Pt 
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original Spanish archives and records in my office, of which I am 


the Jawfull possessor. 
Witness my hand and official seal, at office in San Antonio, this 


4th day of March, A. D. 1884. 
[SEAL. ] THAD. W. SMITH, 


County Clerk, Bexar County, Texas. 


Endorsed: No. 53. Sabariego et al. vs. Maverick., Filed M’ch 
11th, 1884. W.C. Robards, clerk, by N. H. Kirkland, dep’y. 


YNTENDENCIA DE SAN Luts Potosi, Avo de 1817. 
[Spanish Sealof Ferd. VII.] No vale lo Tachado. [Spanish Seal of Ferd. VII.] 


El] S’or Gobernador de la Provincia de Texas, dando cuenta con 
documentos de las fincas embargadas 4 los Reveldes en Bexar, y de 
su estado, consulta si podran venderse alguna de ellas. 

Relacion de los bienes confiseados a los reveldes de esta 

520 ciudad de orden Com’d G’] Brig’r D. Joaquin de Arredondo, 

segun manifiesta la relacion o vnbentario hecho por el Capi- 

tan D’n Fran’e del Prado, y Arse fecha 27 de Octubre de 1814 q. 
copio y aque me remito. 


220 Abaluos. Asaver. 
Ico Arocha una casa baluada, de piedra ~.-----.------ 1,838 
Vicente Travieso, ydem, ydem, * . _—_——ll simaueelailiaa 5,545 
Manuel Delgado " e " ~via 1,230.4 
Juan Berramendi =“ “ fue debuelta de ord. del S’r 

RET ciccicticentsts nececenstemnsgeaesmaeiatiaineditimmaliaaas taal 2,746.4 

Fue cambiadu Antonio Baca la causa que era del Al- 
deorden superior. feras D’n Jose Granado, valuado_-- 3,000 

Jose Manuel Delgado, un cuarto de pie- 

Gro, VONINDE C8 DID. cconcconcuscnmnenenceue ——- 300 
Jose Delgado, ydem, ydem, valuada se bendio..-.~..-.-- 320 
Clemente Delgado, una casa de piedra-.---.----.--.--- . oe 
l’co Rodriguez, un cuarto de piedra, “ se bendio ’._-.--- 250 
Juan Manuel Enriques, un ” ‘siiaiiiabiiataiiniaiamniniiecnd: (nn 
Manuel Peres, un cuarto, ydem-_-----.-----.---------- 130 
Manuel Perez, cuatro jocales contiguos a d’ho quarto-.-. 122 
Miguel del Rio, un cuarto de piedra --.--.---.---.---- 109.4 
Erasmo Seguin, una casa de piedra, se debolbio de orden 

OE; FOS: cconins tmctntinn tthnipinnwaenipenampmimaiaiad 2.715 
Tomas Arocha, ydem, ydém---- ....---------- 2-2 ---- 380.4 
La casa que por herencia corresponde a los Arochas ~--. 4,737 
Lorenzo Ramos, un jocal -..--...-....... --.----..... 30 
Jose Ant’o Villegas, ydem ..-...------------- dian 30 
Domingo Diego Acosta, ydem ~-----.-.--.-..--- waitin 30 
Claudio Ramirez, lo fabricado en un xaeal-... ~ 36 
FOS UIT OR TE onion cimnctdinntinicidee 50 
Autonio Baca, Gee S00RT0S..... ....22.0.0< conn concn dccces cons 32 

Yden, 00 FIR necro cumnntnimapainn 43 


Yden, 69 vs. (de tierra) mas...--.....---.----- 127.4 


wo 
in te 
oie 
. —_ ) 
Ft oe ie. 
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Antonio Baca, 46 vs. mas de tierra ........---..--...-- 


Yden, 84 vs. de frente y 54 vs.de fondo con dos — 
JOCRNES cna coos cecude sus ccnceseecunianeel 136 
: Jose Antonio Cu rbelo, un xacal y cocina ......-- 75.4 
> 521 El Frances Gaulet, una casa de Madeira --------- . 197 
Jose Sanchez, un jocal viego -.....--....-..-.-. 20 
Jose Leal, un solar con 11 vs. de frente y 116 de fondo -- 30 
Gertrudes Montes, un xacal GOMER 2. 20 cumeninnaial 38 
Manuel Delgado, un solar con 40 vs. de frente ye 50 fondo. 80 
Ydem, = unacasa de piedra......---.......-- 300 
- Antonio Castro, Ee _ ME se ee NA 40 
Louis Gallardo, OR WE . .cnncncccnedene 18 
F’co Carmona, un chamaquero..-...----.-----..---- - 166.2 
“i Joaquin del Toro, un xacal sin fondo__......-...-.-.-. 12 
Gabeies Gen. GA, Cl GED neccccccncccccutupeebiomanean 80 
F’co Martinez, un xacal viejo con solar......----..---- 46 
F’co Travieso, OU I oats science cintitienee 82 
Antonio Carmona, un xacal viego ------...--... -.---- 50 
Vicente Tarin, un xacal destruido --_.--..-.-.....---- 19 
Nepomuceno San Miguel, un solar en el Alamo .--.---.-. 25 
Antonio Martinez, un xacal---.--....2---------.--.-- 110 
Yden, suerte de tierra con media dula de 
REE oc ccaccocccussumeana 100 
Ydem, un solar en el Alamo-___.--..----.-- 121 
| ~ Cayetano Dominguez, una suerte de tierra con media dula 100 
~_ ° Reechard Frances, una casa de Madeira en ~------- ---- 229 
Bernardo Benites, un solar en... ..-...-----.------ 40 
Luciano Menchaca, un xacal_........... -.-.-.-----.- 73.4 
Pedro de Acosta, un xacal con solar -......-..-------- 112 
F’co Arocha, un ‘solar y una suerte de tierra__....------ 240 
Manuel Delgado, 4 suertes de tierra... ..-.---...----- 316.5.4 
Antonio Baca, cinco suertes de tierra y dos y media de 
| CR ccccncd+itttiittiontmescoonnsccastmanaeiel 500 
Yden, una esclava, avaluada en -__-........---------- 165 
| Jose Delgado, cinco horas de agua con su correspondiente 
GUND cnnccncodksdenecenncacn coccceunnsesieaien 40 
! Lorenzo Ramos, media dula de agua----.---.---.------ 100 
is Domingo Diego Acosta, yden ._--.--.---------------- 100 
FOP DOCU, PE ene cocceccenecnsceneeeannen 100 
Gas 4 FOO COPMIOED, FOO ~ncennccceccccccsscccusses 100 
Miguel Losoya, yden...... ............-. ------ 106 
Joaquin Delgado, digo leal dos dulas de agua y 4 suertes 
OO ic ncinecntinneciwnccocscooccsneen 316.5.4 
Juan Martinez, media dula de agua-....-----.-------- 100 
El Frances Laboubi, quatro esclavas -.-.-------------- 340 
Pedro Longavello, seis oras de agua.-_.-..-------. sini 50 
| Juan Cortes, media dula de agua-.--.-..----.---. on 100 
r Antonio Martinez, POOR. ccnncccceccccsesushenmenonns 100.0.0 
: Cayetano Dominguez, POOR 20 cen «senescent 100 


De + ne mS 100 
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Jose Flores Baldes, media dula de agua y un pedaso de 


NN IIIc: hs sscinsegtietsiesierebiiiaiasnakcenniiaae lieeigaaaiiananli 225 
Marcelo Servantes, 4 oras de agua..---.--.------------ . 17 
Juan Diego veles un felar —_---- <teiiaiccmmindianaiaiiaiad 20 
Por 118 cavezos de ganado menor -_----------------- = 85 
Por 4,567 yden de mayor ._...........---..--.-------- 27,242 
Por 916 fanegas de mais, que a copio el Cap’n D’n Jesus 

Ns OS OS sirccrniinn cscs ensenaiaaai .---4.- 4,080 

Tete OOS 5 occ: cninnnniananei .--- 62,642.68 


Rebajas que se hacen a este capital porlo bendido y donado como 
aparece ;or los relos. 
Por la relacion No.5 se rebajan 502 p’s importe de tres 

parte de un cuarto bendido a D’n Jose Rosi una casa de 

Med’a a D’n Mariano Lopez y un xacal a D’n Antonio 


FERNS « anncncnmammmeeniin acmmishondaiiall 02 
Por la No. 6, 1, 133 p’s de la tierras de labor bendidos----- 1,133.28 
Por otra son, 205 p’s de una esclava bendida y otra muerta_ 205 
Por la No. 9, 975 p’s valor de una casa donada ~~~ ------ ES) 
Por la No. 10, se rebajan 5,876 pesos de 646 reces que con- 

SRUNED C0 GINNING o anitenictnccndcnnunccmulipenaninnniei 3,876 
Por la No. 11, 4,580 valor de 166 fanegas de mais por com- 

pesac y consumedad en la tropa -.-.---.--.----------- 4,080 


Por 5,545 pesos importe de la casa del perfido vicente tra- 
vieso fincada por otra pe a segun la intencion 
O25 del Sefior comandante general g’e se entreguen 
a D'n Mariano Lopez de cuenta de la fabrica ~~~. 5,545 
Por 116 p’s 2 reales del chamaquero de I’co Carmona dado 
a Jose Pineda en ordende decreto del S'r com'te general 
{ha 14 de Feb’o de este afio Bex. 27 de Octubre de 1814_ 162.2 


SPONGE ceca tivities sn einstein tesittntnniaana ataaiiaiiiiin dined 45,560 2 
"CO pet PRADO Y ARCE. 
JUAN FRAN’CO pe COLLANTES. 


Ynbentario general y copia de los vienes pertenecientes al Rey y 
contiscados a los nsurjentes de esta Provincia, los quales recivi de 
mi antesesor el teniente D’n Juan Antonio Padilla y existen hoy. 

A saver: 

La casa de D'n F’co Arocha, con los piezas q. expresa el inbentario. 

La vden dé vicente travieso con saguan, sala dos recamaras, 
tienda y trastdo. 

La casa de Manuel Delgado con saguan, sala recamara cuarto y 
un chamaquero; La de Antonio Baca q’e era del Alferes Granado 
con saguan dos salos recamara y dos cuartos. La de Jose Manuel 
Delgado con un cuarto mui desteriorado de piedra. La de F’co 
Rodriguez con un cuarto de piedra medio caido y amenasaudo 
ruina. La de Juan Manuel Enriques un cuarto de piedra inavi- 


tado. Manuel Peres un cuarto de piedra vy antiguo quarto xacal, 


’ 
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desteriorados. Miguel del Rio, un quarto sen serradura. La casa 
de Erasmo Seguin con sala seis p’zas as incluso la cosina. La que por 
herencia corresponde alos Arochas fabricada de piedra, con saguan 
sala recamara y un cuarto. La media casa de Tomas Arocha 
524 con sala v un cuarto. 
Por 22} varas de tierra y 38 de fondo en que habia fabri- 
‘ado dos xacales de Lorenzo Ramos. 

Por 12 vs. de frente y 30 de fondo en que habia un xacal de Jose 
Villegas. Un xacal de Francisco Borrego con 132 vs. de frente y 
fondo hasta el rio. D’n Antonio Baca dos solares compuestos de 
siguientes un pedaso de tierra sin fabrica con 32 vs. de frente y 
fondo hasta el rio. Yden, 35 vs. de tierra con frente y fondo hasta 
el rio, en las gq. habia 2 xacales aruinados. Yden, 54 vs. de frente 
a lindar con el Rio vy Puente con fondo hasta el mismo rio. Yden, 
35 vs.a la parte del sur con fondo hasta el rio. Yden, 46 vs. de 
frente con fondo hasta el rio, en q. havia tres xacales aruinados. 
Yaden, 84 vs. de frente y 54 de fondo en que habia dos xacales. Un 
xacal con su cosina de Jose Ant’o Curbelo con 43 vs. de frente y 
fondo hasta el rio. Jose Sanches, 13 vs. de tierra un q. huvo un 
xacal viejo. Jose Leal, un solar con 17 vs. de frente y 46 vs. de 
fondo. Gertrudes Montes, un pedaso de tierra en gq. huvo un pedaso 
de tierra de Manuel Delgado, un solar con 40 vs. de frente y 50 de 
fondo. Yden, una casa de piedra con 8 vs. de frente vy 50 de fondo. 
Antonio Castro, un pedaso de tierra en la calle de Jas Flores, con 12 
vs. de frente v 54 de fondo. Ciabriel de Ja O., un solar con 80 vs. en 
cuadro. F’co Martinez, un solar con 46 vs. de frente y 60 de fondo. 
Antonio Carmona, un solar con 25 vs. de frente y 30 de fondo. 
Vicente Tarin, 5} vs. de tierra de frente y 25 de fondo. Antonio 

Martinez, un solar con 109 vs. de frente y 118 de fondo. 
525 Del Estranjero Rechard, un solar frente a los cuarteles con 

200 vs. de frente y fondo hasta rio.. D’n Bernardo Benites, 
un solar; de Luciano Menchaco, un xacal con 35 vs. de frente y 50 
de fondo; de Pedro Acosta, un jocal viejo con 42 vs. de frente y 
fondo hasta el rio; de F’co Arocha, un solar en el Paso de los 
Apaches ; de yden, un dia de agua con su correspondiente tierra ; 
de Antonio Baca, una suerte de tierra; de Jose Delgado, 5 oras de 
agua; de Lorenzo Ramos, media dula de agua: de Domingo Diego, 
vden ; de Fr’co Borrego, yd.; F’co Carmona, yden ; Miguel Losoya, 
vd.; Manuel Martinez, yd.; Pedro Pedro Longueville, seis horas de 
agua; Juan Cortes, media dula de agua ; Cayetano Domingues, yd. ; 
Jose Flores, vd.; Marcelo Cervantes, 4 oras de agua; Juan Diego, un 
telar viejo. . 

Nota.—Todos los demas vienes embargados seg’n manifiesta la 
relacion formada de D’n Fr’co del Prado q. antecede, en copia de esta 
relacion de existencias q’e he recibido yo de mi antecesor, Teyiente 
D. Juan Antonio Padilla q. faltan, responderan mis antecesores en- 
‘argodos, por no haverseme dado, ami conocimiento, de nada y yo 
lo hare de las existencias que recevi de d’ho Padilla que aparecen 
en esta ultima relacion. 

Bexar, 19 de Sep’e de 1817. 

JUAN FRANCISCO pe COLLANTES. 


Pager’ : « 
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Relacion de las Casas del Rey q. hanganado, renta, y destino que ~y 
hantenido las demas e envercion del producto de la renta desde 30 i 
de Dic’bre, 1816, hasta fines del presente mes de la fecha. 

PESOS, PR. C. 


526 La casa de F’co Arocha haservido de cuartel de la 
compa de milicias de Texas de or’n sup’r. 


La de Vicente Travieso sirve de quartel de los piquetes / 


auxiliares de Monclova. ‘ 

La casa de Manuel Delgado ha estado rentada de 30 de 
Diciembre de 1816 hasta 30 de Junio de 1817, a razon de cinco 
p’s mensuales y desde este tiempo se destino para encerar 


sentiias Ge AVIAN cccspuecincenwwnmstmeneampanisiahin 3). 
La casa de Jose Manuel Delgado ha estado inavitado por 


su malestado y haviendose arruinado despues, el S’r Gov'd’r 
de la pieda para redificacion de la Garita. 

La de F’co Rodriguez en los mismos terminos que la an-_ t 
terior. 

La de Jnan Manuel Enriguez inavitada p’r su ruina. 
La de Manuel Perez desde 30 de D’re hasta el ultimo de este 

ha rentado un peso cada mes.-_------------------------ 9. 

La de Miguel del Rio inhavitada. 

La de Erasmo Seguin destinada para Escuela publica p’r 
ordo del S’r Com’te G’ral. 
La de los Arochas rentada en 4 p’s desde 30 de D’re hasta ul- 

Hane 60 6500 ...ccccnvenecocescensccacediigueiewii wintnes | r 


La de Tomas Arocha sin renta por su recomposicion. 

La de Berramendi debuelta a este yndividuo. 

La del Alferes Granados q. cambio p’r la del traidor Baca Agre- 
gada, al Gov’no La de Manuel Delgado sin renta por q. se mantenga 
en buen estado. | 

Nora.—Que los Chamaqueros y Xacales q. existen p’r ser fabri- 
cados de madera son ya inservibles y p’r consiguiente, no hay q’n 
los rente y algo ha estado ocupado por familias de la tropa, sinrenta 
por q. no se aruinen. 


Ymbercion de la Producido de las Casas. ' 
Por las luces de Casas de 1° de D’re hasta fin de Junio, a r 
027 razon de g. p’s 5 r’s 6 q’r por mes___----.-- 67.6.6 

Por las luces p’a las guardias de plasa de fin de 
Junio hasta fin del presento a razon de 2 pesos 7 r’s 
cada mes-_-------.- Seecenecens cone ena snemimenmd 20.5. 

88.3.6 
Debe el fondo de casas ..-...---------------- 13.3.6 \! 


JUAN FRANC’O pe COLLANTES. 
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En 20 del mismo sele acuio el recivo ofreciendo avisarle las re- 
sultas. 
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PO ee a, 


f En esta cuidad hay varias casas sequestradas a los ynsurjentes q. 
| tuvieron parte en la revolucion de esta provincia, acaecida en el aio 
H sasado de 811 pero todas ellas estan tan desterrioradas q. incervu- 
| Etennaute se ban inutilizando del todo respecto a que jJamos se han 
recomfinesto p’r falta de fondo con q. verificarlo haviendo sido havi- 
tadas unicamente algunas por yndividuos militares q. por sus cono- 
/ sidas excaseses unica se han hallado con proporcioner p’a satisfacer 
la renta. Asi esque a un q. en aquel tiempo abaluaron p’r comisio- 
nados nombrados al efecto segun el ynbentario q. existe en este 
archivo, p’r las cantidades q. se consideraron combatibles en el dia 
no fureden tener la mitad del valor q. en aquel tiempo, y algunas 
| ni la tercera p’te, y considerando q. de en dia en dia se aumenta mas 
sus minos, espero se sirva v’s decirme se podran benderse algunas 
2 de ellas en caso de que haya compradores, y si por los causas indi- 
cados se les podra hacer alguna rebaja del precio en que estan aba- 
luados, en la inteligencia de q. ahora mismo se me ha presentado 
marchante p’a una que consiste su abaluo en trescientos y 
528  ochenta pesos, pero no acomodandole el precio, solicita se le 
rebaje alguna parte de el, por estar la casa mensionada abso- 
lutamente inutilisada sobre cuyos puntos, y considerando este ramo 
dependiente de la autoridad de esa yntendencia procederé con arreglo 
a las prevenciones q’e vs. me dicte sobre la materia. Dios giie a vs. 
muchos afios. 


, =f 


‘ Bexar y F’bre 14 de 1817. 
* ANTONIO MARTINEZ, 
E San Luis. 


S’or Yntend’te do San Luis Potosi. 


Un quartillo. 
Sello quarto, un quartillo. 
Afios * mil uchocientos. 
Calorze y quinze. 
Hisp. Rex. Ferd. VII.] No vale lo tachado, 
t Fermande VII, D.C. M., Anos 1817. 8.4. Un Quartillo.) 
Potost, 20 de Octubre de 1817. 


Agreguese el oficio del S’or Gobernador de la Prov’a de Texas, 
ymbentario y relaciones que a el acompafia sobre casas embargadas 
‘* a los rebeldes en Bexar, consultando si podran venderse algunas de 

ellas: y pase todo a consulta del asesor para las providencias que 
; convengan. El S’or Yntendente corregidor de esta Provincia D. 
Manuel Jacinto de Acevedo, asi lo decreto, mando y firmo con tes- 
: tigos de asist’a a falta de escribano de que da fée. 
: MANUEL pe ACEVEDO. 


De ass'a, MAN. JOSE DOMING’Z, 
S’or Yntendente. 


De ass’a, JOSE MARIA BURAL. 


El art’o 82 de la r'l ordenanza de 4 de Dic. de 1786 da 
‘ 529 facultad para el caso de que en el territorio, de esta prov’a 
Megara a confiscarse por sentencia cual esquiera bienes y para 
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q. sea el privativo cargo de vs. proceder a la enagenacion y 
cobro de su importe v sobre el conosim’to de todos los pleitos e in- 
stancias que despues se suscitaren: y sobre este mismo asunto se ha 
expedido posteriorm’te ori. superior refiriendose a los bienes q. se 
confiscaren a los rebeldes. En tal supuesto y en ei de q. el S’r Gov- 
ernador de la Prov’a de Texas se refiere en el principio de la relacion 
da 19 de Sept. de este aiio a gq. la confiscacion de los bienes conteni- 
dos en ella se ha hecho de orn. del S’r Comand’te G’ral de la Prov’a 
de Oriente ya es el caso sobre q. dispone el cilado art’g v en su con- 
sequencia se ha de servir vs. nandar que las fincas confiscadas por 
el deteriodo a q. se asienta q. han benido se buelban a avaluar por 
dos peritos juramentados castigandose asi los precios q. anteriorm’te 
se les dicron para facilitar suo mas pronta venta v q. no sea consi- 
guicnte su total ruina con perjuicio de la R’] Hacienda, y asi avaluadas 
estos fincas salgan desde luego al pregon por el termino de nueve 
dias celebrandose despues tres. 

Almonedas en la ciudad de San Antonio de Bexar y en la ultima 
cl] remote en el mejor postor o postores parciales q’e se presenten con 
los correspond’tes papeles de abono de sujetos que puedan consionar 
sus posturas y estas seran buenos y se podran aceptar para hacer el 
remate en ellas quando no se presenten otros se exedieren en poco 
mas de los dos terceras partes del avaluo por ser esta la practica ob- 

servada comunmente en todos Jos tribunales: yv de esta deter- 
530 minacion se serbira vs. dar aviso a d’ho S’or Comd'te G’ral, 

-remitiendose despues este exped'te para los indicados efectos 
al expresado S’or Gobernador de Bexar quien daré cuenta de las 
resultas a esta vntend’a en su devido tiempo. 

S’n Luis Potosi, Oct. 20, de 1817. 


LICDO JOSEF RUIZ pe AGUIERRE. 


San Luis Porost, Oct. 51 de 1817. 
Como consulta el asesor, lo que se comnuique al 8S. Comand’te 
G’ral de los Prov’a de Oriente p’a su intelig’a. Asi su sria lo de- 
creto y firmo de que doy fe. 
ACEVEDO. 
De ass’a, JUAN JOSE DOMING’Z. 
De ass’a, JOSE MARIA BURAL. 


Con la misma fecha se libro oficio al 8S. Comand’te G’ral de los 
Prov’a de Oriente insertandole el precedente dictamen: Doy fee. 


ZK. 


Relacion que manifiestan los vienes que fueron sequestrados a los 
rebeldes de la Cap’o de Texas. Segun el ynbentario que obra en el 
archivo de este Gov 'no con expresion de lo que despues se ha de- 
buelto donado, y aruinado v ultimamente Mevado la creciente del 
Rio en la ynundacion del 5 de Julio de este aiio. 


A saver: 

I’co Arocho una casa de piedra a espaldos de la ga del princi- 
pal compuesta de sala v cuarto a estado ocupada de la comp’a de 
milicias y despues lo esta con el pangud. 


| 
| 


| 
| 
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Vicente Travieso uno casa de piedra ha estado ocupoda enquent'l 

de la Comp’a de Bexar y aora cededo interinamente al cavildo por 

la yntendencia y a padecido mucho ruino por la creciente. 

531 Manuel Delgado una casa de piedra Est4é metad arruinado 
por la creciente. 

Juan Berramendi, yd. fue debuelta por orden del S’r Com’te G’ral. 

Antonio Baca, yd. fue cambiada p’r Sup’r Orn del S’r Com. por 
otra que se reunio a la de Gov. 

Jose Manuel Delgado un quarto de piedra se arruino a ag 
de 1818. Jose Delgodo un quarto de piedra, fue vendido a D. Jose 
Rosi por ori del Comd’te General. Clemente Delgodo una casa de 
piedra fue donada a Don Jose Rosi por la misino orf. F’co Rod- 
riguez, un quarto de piedra se arnino en principio de 1818. 

Juan Man’! Enriques, un quarto de piedra esta inavitable y lo 
ocupa Carlos Peres desde el p’o 1818. 

Man’l Peres 4 jocoles arruinados que y a no existen por haverselos 
Mebado la corriente. 

Miguel del Rio un quarto de piedra, no existe por haverle ar- 
ruinado la creciente. : 

D. Erasmo Seguin una casa de piedra se le bolvio p’r orden de la 
Ynt’a arentado p’r haver estado sedido a la Escuela publica de orn 
Sup’r. 

Tomas Arocha una casa de piedra ha estado sin inquilino y aora 
la ocupa a la Avililocion de Bexar. 

Lade los Arochas una casa de piedra a estado ocupada con los 
Ayudantes Ymp’ores D’n Man’'l Pardo y despues con D’n Ant’o 
Puertos. | 

Lorenzo Ramos, un xacal q. estaba inavitable y ya no existe p'’r 
haverselo Mevado la creciente. Jose Ant’o Billegos, yd. y no existe 
pr haverselo Mebado la creciente. Domingo Acosta un xacal yd. 

yd. Claudio Ramires yd. yd. 
532 + I’co Borrego uno yden yd. lo ocupo desde 1° de Sept’e de 
1818 el solado de Bexar Flugencio Bustillo y ya no existe p’r 
haverselo Mevado la creciente. 

Antonio Baca dos solares, estubieron ocupados desde 1° de Sept. 
de 1816 hasta la creciente q’e los arruino y rentaron los dos 6 p’s 
cada aio. 

Yd. 35 var’s de tierra rentaron lo mismo, desde 1° de Julio de 
1817, hasta la crecienté q’e las dejo arruinados. Yd. 51 var’s sin 
haver habido arendatario. Yd. 35 id. con tres xacales aruinad os 
hace tiempo. Yd. 46 id. con dos xacales sin arendatario se los llebo 
el rio. Yd. 84 id. con dos xacales sur id. id. se los Hlebo yd. An- 
tonio Curbelo, un xacal lo unpo desde 1° de Sep'te de 1815, hasta la 
creciente el. Soldado de Bexar F’co Rodriguez, y ya no existen por 
haverselo llebado el rio. El Francis Gaulet, una casa de Madera, 
fue vendida a D’n Mariano Lopez p’r orden del S’or Com'te G’ral: 
Jose Sanches, un xacal fere vendido en 15 p’s a D’n Antonio Her- 
nandez, Febrero de 1817, p’r orden del Gov’no Ynterino D’n Ygnacio 
Perez. 

Gertrudes Montes, un xacal aruinado y la tierra Valdia. Manuel 
Delgado, un solar sin arendatario. Yden, una casa de piedra la 
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ocupaba su duefio. Juan Galvan, sin renta por orf. del S’or 
Comand’te G’ral. Antonio Castro, un xacal fue vendido p’r el 
Ten’te de Bexar. Don Jose Zandoval, un diez fanegas de mais se 
halla ansente y debe responder del. Luis Gallardo, un xacal, fue 
vendido por la junta de embargo. F’co Carmona, un chamaquero, 
fue vendido a Jose Peneda p’r orii. del S’or Comd’te G’ral. 

Joaquin del Toro, un xacal, vendido p’r la junta de embargo. 
533) Gabriel de la Ho., un solar, no hay quien lo ocupe. 

k’co Martinez, un xacal, id. id. id. 

l’co Travieso, dos xacales; digo solares vendidos la junta de em- 
bargo. Antonio Carmona, un xacal—existe la tierra sin arriendo; 
Vicente Tarin, un xacal, no existe, y si la tierra Valdia. Nopomu- 
ceno San Miguel, un solar—lo vendio la junta de embargo. 

Antonio Martinez, un xacal, lo vendio la misma junta. 

Yd., una suerte de tierra, vendido por d’ha junta. 
Yd., un solar, vendido por la referida junta. 

Cayetano Dominguez, una suerte de tierra—vendida a D’n Vicente 
Micheli por el comicionado de embargo. 

Rechard (Frances), una casa de Madeira se arruino y el solar lo 
ha tenido el herrero Juan Leal q’e murio sin tency con q. pogar. 
Bernardo Benites, un solar—existe sin arendamiento. 

Luciano Menchaea, un xacal, se aruino y la tierra esta sin cultivo. 
Pedro Acosta, un xacal se dido hasta que se venda, sin renta al 
Espia de esta capital p’r orh. de los Governadores Anteriores. 
lran’co Arocha, un solar no hay quier. lo ocup’e pr su mala situa- 
cion. 

Yd., una suerte de tierra se halla en el mismo easa. 

Manuel Delgado, 4 suertes, vendidas el padre Zambrano en tiempo 
del S’r Ge’ral. 

Antonio Baca, 5 suertes dadas las cuatro por el S’r G’ral a Don 
Jose Granados y existe una restando dos fanegas de mais, Jose 
Leal, un selar seledio a su madre de orn. de d’ho S’or G’ral. 

Antonio Baca, una esclava fue vendida de orn. del mismo G’ral 
asu inisma Ana. Jose Delgado, 5 oras de agua con tierra, existen 

sin arendatario. 
OO Lorenzo Ramos media dula de agua con tierra aren- 
dado cn fanega de mais. Domingo de Acosta media 
dula de agua arendado en yden Fran’co Borego. 

Yd. syd. vd. ae “ 

Fran’co Carmona yd. yd.“ ” 

Miguel Losoya — yd. yd. “ 

Joaquin Leal dos dulos con tierra vend’s al Padre Zambrano de 
ord. del Gral. Juan Martines media dula arendada en una fanega 
de mais. Il Frances Lamona 4 esclavas q. no existen des de q. es- 
tubo aqui el S’r Gral. Pedro Longuevelle C. oras de agua arend’s 
en f’a de mais. 

Juan Cortes media dula se volbio permal embargada. Antonio 
Martines } yd. se bendio al Barron de Bastrop por el encargo de 
embargo. Jose Cuebas media dula arendada en una fanega de 
mais. Jose Flores Valdes, media dula arendada en una fanega 
mais v el rincon bendido a D. Erasmo Seguin por el encargodo de 
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embargo. Marcelo Cervantes, 4 oras de agua sin ariendo. Juan 
Diego Valdes un Telar Viejo selo Mebo la creciente. Yd. 118 cabe- 
zas ganado menor se los comio Ja tropa del S’r G’ral; 4,567 cabezas 
de ganado mayor consumido por el ejercito yd. yd. 916 fanegas 
". mais consumidas por el mismo. 

Bexar 10 de Septe de 1819. 


oe 
ete Nemes? 


THE State oF Texas, County of Bexar: 


I, Thad. W. Smith, county clerk of Bexar county, do hereb 
certify that the foregoing and annexed 18 pages in the Spanis 
language is a true and correct copy from the original Spanish 
| 535 archives and records in my office cf which I am the lawfull 
Y possessor. 
, Witness my hand and official seal, at office in San Antonio, this 
10th day of March, A. D. 1884. 
: [sEAL.] THAD. W. SMITH, 
County Clerk, Bexar County, Texas. 


Endorsed: No. 53. Sabariego et als. vs. Maverick. Filed M’ch 13 
1884. W.C. Robards, ecl’k. 


YNTEND’A DE S’N Luts Potosi, Avo de 1819. 


El Gov’or de Texas avisa el deterioréd q’e han sufrido las fincas 
embargadas a los ynsurg’tes por la inundacion que sufrio la ciud’d 
de Bexar el dia cinco de Julio. 

Relacion de las casas y jocales pertenecientes a la r'l hacienda por 
sequestradas a los reveldes que han padecido ruina en la ynundacion 
de la ciudad de Bexar acalcida la majiana del 5 de Julio. 


Casas y Jocales. e 


Ha que dado destrozada 
La de Vic’te Travieso sita en la Plasa Maior y de necesidad se ar- 
ruinara muy luego. 


Arruinada autes de la 


squina « aza rum . 
de piedra en la esquina de la plaza rumbo vnundacia. 


al sur. 
° Fran’co Rod riguez ung’to de piedra sito en | 
la calle de los Curvelos. f Desplomado. 


Juan Man’l Enriques un id. en la mina | eta nie y lo 


La de Jose Man’) Delgado que era un vibe | 


calle restante desplomora 
: luego. 


Man'l Perez, 4 jocales sitos en el mismo pa- |g. 10, Nebo el rio 
raje. j- ‘ 
536 Miguel del Rio, un q’to de piedra sito en la cuadra del sur 


de la Plaza de Armas—arruinado. 
,* Lorenzo Ramos, un jocal en el Potrero—se lo Ilebo el rio. 
| Jose Antonio Villegos, un jocal en yd. yd. 
Domingo Diego Montes, un jocal en yd. ydem. 
Fran’co Borrego, un jocal en yd. ydem. 


26—345 
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Antonio Baca, dos solares junto el puente en el Potrero—se lo Ilebo 
el rio los jocales y el terreno ha que dado incultibable. Ydem, del 
mismo otros dos jocales con fondo hasta el rio—se los llebo la-erecte. 
Yd., del mismo 36 vs. de tierra a la parte del sur con 5 jocales— 
aruinados antes de la ynundacion. Yd., del mismo 46 vs. de frente 
con fondo h’ta el rio y en mas dos jocales—se los Ilebo el rio. 

Yd., del mismo 84 vs. de fr’te y 50 de fondo y en mas dos jocales— 
se los Ilebo el rio. Jose Anton’o Curbelo, un jocal en el ojo de agua 
del puente viejo—se los llebo el rio. Rechard Frances, una casa de 
Madeira junto al rio—ydem. 

Bexar, 8 de Julio de 1819. 

JOSE FLORES pe ABREGO. 
MARTINEZ. 


La manana del 5 del presente de resultas de una terrible manga 
de agua que revento a la parte del norte de esta ciudad tomo tanta 
este rio que habiendose salido de’su caja causo una general Inunda- 


.cion de que jamas ha habido ejemplar en esta prov'a haviendo dejado 


la ciudad enterminos que puede decirse, no existe y sus habitantes 
(los que no fueron victimas del furor de las aguas) reducidos a la 
indigencia mas lamentable, en cuva inundacion se han arru- 
537 inado las fincas que por sequestradas pertenecen a la r’'l ha- 
cienda de las cuales para su debido conocim’to acompatio a 
vs. relacion. La infeliz situacion de estos moradores no me ha per- 
mitido poner estos vienes en venta como vs. yo lo tierra dispuesto y 
aora con mas razon se dificultara, vy encreiblemente se aruinaran 
todas las casas que han que dado por haberlas dejado la creciente 
muy que brantadas, pues hasta las suertes de tierra de sembradio no 
admiten va cultibo alguno, en cuia atencion tenga vs. la bondad de 
deliberar como mejor le paresca a tin de que no lo pierda todo la 
rl hacienda. 
Dios ge a vs. m’sa’s. Bexar, 9 de Julio de 1819. 
ANTON’O MARTINEZ. 
Sor vntend’te Manuel Asevedo. 
(Hispana Kum Rex. Carolus IV, D.C. Un Quartillo. ] 
[Fernando VII, D. D., I810-1811. 8S. 4.) 
[Fernando VII, D.C... PRTO-TSTT. S24. Un Quartille.] 
Un quartillo. 
Sello quarto, un quartillo. 
Anos de mil ochocientos. 
Seis v mil ochocientos y siete. 
| Luis Potosi, Sep’e 13 de 1819. 
Avisese al Governador de la Provincia de Texas quedar imperesto 
esta yntend’a de la ocurrencia que refiere el aut’or oficio y que en el 
supuesto de haver desmerecido tanto las fincas de que trata la lista 
que acompaia, v arruin andose enteram’te oiras haga se abaluen de 
nuebo por peritos juramentodos en forma, y so repitan pregones p’a 
su remate en el mejor postor. Arreglandose en lo que lo permita 
Wha ocurrencia a la Providencia que esta dada en el particu- 
O38 lar, constante en el exp’te que se le remitio con f’ha treinta 
v uno de Octubre del afio de ochocientos dies vy siete. Asi 


_ 
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lo proveyo y firmé el S’or Yntend’te Correg’or de esta Prov’a de 
acuerdo con su Yn’te Letrado ante mi de que doy fe 
MANUEL pe ACEVEDO. .; 
Lic’do Josef Ruis de Aguirre: 


Ante mi Antonio Maria Suares, Ess’o R’l v ten’te mil de Estado. 
Con t’ha dies y siete del mismo se libro el oficio prevenido doy 6. 


SUARES. 


Relacion que manifiesta los vienes que en el dia de la fha existen 
de los embargados a los reveldes de esta capital de Texas asaver. 
Fran’co Arocha una casa de piedra a espaldas de la g’tia del Pral 
compuesta de sala y quarto con 22 var’s de frente y 86 de fondo. 
Vicente Travieso una casa de piedra sita en la Plaza compuesta de 
saguan, sala, dos recamaras tienda y trastienda. Manuel Delgado 
una casa de piedra sita en la calle de la orilla del rio que sale a Pa- 
lucio, compuesta de saguan, sala, recamara y quarto, con 39 var’s 
de frente y 16 de fondo. Juan Man’l Enriquez, un quarto de piedra 
sito en la calle de los Curvelos con 6 va’s de frente y fondo hasta el 
rio, esta y a inhabitable. Manuel Perez, un quarto de piedra sito en 
la misma calle en 114 v'rs de f'te. Tomas Arocha una casa de piedra 
sita en la callie de las flores compuesta de sala y quarto con 15} var’s 
de frente y 50 de fondo cuia mitad corresponde a D’n Jose Anton’o 
Romero, por ser erencia paterna de este y solo corresponde al Rey la 

otra mitad. 
530 La casa que por erencia correspcnde a los Arochas fabri- 

cada dg piedra compuesta de saguan, sala recamara y un 
quarto con 40 v’s de frente y 66 de fondo. Antonio Baca: dos so- 
lares junto al puente compuestos de un pedazo de tierra sin fabrica 
con 32 vr's de frente vy fondo h’ta el rio lo dejo la creciente sin ad- 
mitir culsivo. Yd. 35 vr’s de frente y fondo hasta el mismo rio ha 
que dado en igual estado. Yd. 51 v's de fet’e y fondo hasta el Rio 
quedo en el mismo estado. Yd. 46 v’s de fr’te y fondo hasta el rio. 
Yd., yd. 84 v's de fe’te y 54 de fondo yd. en igual situacion. Man- 
uel Delgado un solar sito en la calle de Laredo con 40 vr’s de fe’te 
v 50 de fondo. Yd. una casa de piedra sita en Ja misma calle con 
17 var’s de fr'te vy 50 de fondo la ocupa su Duefto. Juan Galvan 
por orn del S’r Com’o G’ral por ser la mitad del Rey y la otra mitad 
deel. Gabriel de la O. un so lar en el alamo de 80 (var’s de fe’te) 
digo en quadro ista sen cultivo. Fran’co Martines un terreno con 
1G vr’s de frente y 60 de fondo sin cultivo. Antonio Carmona un 
sitio en el alamo con 25 var’s de frente v 30 de fondo esta sin cultivo. 
Vicente Tarin un sitio en el alamo con 5 vr’s de fr’te y 25 de fondo 
esta sin cultivo. Rechard Frances, un sitio de tierra en los quarte- 
les, con 20 va’s de frente y fondo hasta el rio esta sin cultivo. 

Bernardo Benites un solar en el Laredo esta sin arriendo Luciano 
Menchaca un sitio con 35 var’s de frente y 50 de fondo esta sin 

arriendo. Pedro Acosta un solarcito en el Laredo con 42 
540 vr’s de fr’te v fondo hasta el Arrovo lo tiene sin renta a espia 
de la capital por orf del Sor G’ral. Fran’co Arocha un solar 
en el paso de los apaches, esta valdio por su mala situacion yd. una 
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suerte de tierra en la labor alta sur arriendo. Antonio Baca una 
suerte de tierra en la labor de valero con dos y media deos de agua. 
Jose Delgado 5 oras de agua con su correspond’te tierra. Lorenzo 
Ramos media dula de agua con su tierra. Domingo Acosta, media 
dula de agua yd. Fran’co Borrego, media dula yd. yd. Fran’co 
Carmona, media dula yd. yd. Miguel Losoya, media dula yd. yd. 
Juan Martinez, media dula yd. yd. Pedro Longueville, seis oras de 
agua con su tierra. Jose Cuevas media dula de agua yd. Jose 
Flores Valdez, media dula de agua yd. Marcelo Cervantes 4 oras 
de agua yd. 
Bexar 10 de Sep’e de 1819). 
JOSE FLORES. 
B. MARTINES. 


Relacion que manifiesta los viezes que fueron sequestrados a los 
reveldes de la capital de Texas, segun el ynventario q’e obra en el 
archivo de este Govierno con espresion de lo que despues sea de- 
buelto, donado y arruinado y ultimam’te llebado la creciente del 
rio en la ynundacion del 5 de Julio de este afio a saber. 

Fran’co Arocha un a casa de piedra a espaldas de la guardia 
principal compuesta de sala y quarto. A estado ocupada en quartel 

de la comp’a de Milicias y despues de esta con el parque. 
541 ~—Bisiente Traviese una casa de piedra a estado ocupada en 
quartel de la comp’a de Bexar y aora sedida interinamente 
por la yntend’a al cavildo y ha padecido mucho ruina p’r la cre- 
cicnte, Manuel Delgado, una casa de piedra est4 la mitad arruinada 
por la creciente; Juan Beramendi, yd. sele devolveg, por orn. del 
Sor Com’te G’ral Antonio Baca yd. fue cambiada por sup’or orn, p'r 
otra que se reunio a la de Govierno. Jose Man’l Delgado, un quarto 
de piedra se arruino en principios de 818; Jose Delgado, un quarto 
de piedra fue vendido a D’n Jese Rosi p’r ori. del S’or Com’te G’ral 
Clemente Delgado una casa de piedra fue donada a D’n Jose Rosi 
prla misma ori. Fran’co Rodriguez un quarto de piedra—se ar- 
ruino a principios de 818. Juan Manuel Enriquez—un quarto de 
piedra—esta inabitable y la ocupa Carlos Peres des de 1° de Sep’te 
de 818; Man’l Peres, un quarto de piedra—lo ocupa Manuel Fuentes 
soldado de Bexar dede 1° de Sept. de 818; Ydem Man’l Perez qua- 
tro Xacales arruinados q’e ya no existen, por haberselos llevado la 
creciente. Miguel del Rio, un quarto de piedra no existe p’r ha- 
berse arruinado p’r la creciente. D’n Erasmo Sequin, una casa de 
piedra, se le devolvio p’r orden de la yntendencia, y antes nada ha 
rentado p’r haber estado pedida a la Escuela Publica de orf. supe- 
rior. ‘Tomas Arocha, una casa de piedra, ha estado sin esquilmo y 
haora la ocupa la abilitacion de Bexar; La de los Arochas, una 
‘asa de piedra a estado ocupada con los ayudantes ynspec- 
542. ~—=stores: D’n Man’l Pardo y D’n Antonio Puertas. Lorenzo 
Ramos, un xacal, que estubo inabitable y ya no existe por 
haberselo Ilevado la creciente. Jose Antonio Villegas, yden—no ex- 
iste por haberselo, llevado la creciente. Domingo Acosta, un xacal, 
yd., yd.; Claudio Ramires, yvd., vd.; Fran’co Borrego, un yd., lo ocu 
des de 1°° de Sep’te de 818 el sold’o de Bexar. Flugencio Bustillo, 
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solares estuvieron ocupados des de 1° de Sep’te de 816 h’ta la cre- 
ciente que los aruino y rentaron los dos c’p’s cada aiio; yd. 3D var's 
de tierra rentaron lo mismo des de 1° de Julio de 817 hasta la cre- 
ciente que los dejo arruinados; yd.,51 var’s sin haber habido arren- 
datario; yd., 35, yd., con tres xacales arruinados hace tiempo; yd., 
46, id., con dos id., sin arendatario se los llev’o el rio; vd., 84, id. 
con 2 id. sin id., yd.; Jose Antonio Curbelo, un xacal lo ocupa des 
de 1° de Sep’te de 818 h’ta la creciente, el soldado de Bexar Fran’co 
Rodriguez, y ya no existe por haberselo llevado el rio; el Frances 
Gualeto, una casa de madera fue vendida a D’n Man’l Lopez por 
ori. del S’r Comand’te G’ral Jose Sanches, un xacal, fue vendido 
en 15 p’sa D’n Antonia Hernandez en Febrero de 817 p’r orn. del 
gov’or interino D’n Ygnacio Perez. Gertrudis Montes, un xacal, 
arruinado y la tierra valdia Manuel Delgado, un solar sin arrenda- 
tario; yd., una casa de piedra, la ocupa su duefio Juan Galvan sin 

venta a por orf. del S’r Command’te G’ral Antonio Castro, 
543 un xacal, fue ven.ido p’r el Ten'le de Bexar D’n Jose Sando- 

val en dies fanegas de mais se haya ansente y debe responder 
de el; Luis Gallardo, un xacal, fue vendido por la Junta de em- 
bargo. Fran’co Carmona, un chamaquero, fue vendido a Jose 
Pine da por orn. de S’or Comand’te G'ral Joaq’n del ‘Toro, un xacal, 
vendido par la misma junta. Gabriel de la O., un solar, no hay 
quien lo ocupe. 

Frane’o Martinez, un jocal, id., 1d., id. 

Franc’o Travieso, dos solares vendidos por la junta de embargos. 
Antonio Carmona, un xacal, existe la tierra sin arrenda’to, Bisente 
Tarin un xacal, no existe y si la tierra valdia. Nepomuceno San 
Miguel un solar, lo vendio la junta de embargo. Antonio Marti- 
nez, un xacal, yd. Yd., un solar vendido pr la misma, id., id. 
Cayatano Dominguez, una suerte de tierra—vendida a D’n Vicente 
Micheli por el comisiondo de embargo. Rechard Frances, una casa 
de madera, se arruino y el solar solar lo ha tenido el herrero Juan 
lal que murio sin tener con que pagar. Bernardino Venites un 
solar. Existe sin arrendatario, Luciano Menchaca, un xacal. Se 
arruino y la tierra esta sin cultivo. Pedro Acosta, un xacal, sedido 
hasta que se venda sin renta al espia de esta capital por orden de 
los Governadores Anteriores. Fran’co Arocha un solar, no hay 
quien lo ocupe por la mala situa’on. Yd., una suerte de tierra. Se 
hava en el mismo caso. Manuel Delgado, 4 suertes, vendidas al 

Padre Zambrano en t’po del S’r G’ral. Antonio Baca cinco. 
544. suertes, dadas las quatro p’r el S’or G’ral a D’n Jose Granados, 

y existe una rentando, dos panagas de mais. Jose Leal, un 
solar, se ledio a su madre de orfi. de] S’or G’ral. Antonio Baca, una 
esclava, fue vendida de ori. del mismo. S’rG’ral a su misma ama. 
Jose Delg’o, 5 oras de agua con tierra. Existe sin arrendatario. 
Lorenzo Ramos media dula de agua, con tierra arrendada en:1 f’a 
de mais. Domingo Acosta, media dula de id. arrendada en id. 
Fran’co Borrego, yd., yd., yd. Fran’co Carmona, yd., yd. Miguel 
Losoya, yd., yd. Joaq’n Leal, dos dulos con tierra, vendidos al 
Padre Zambrado de orfi. del S’or G’ral. Juan Martines, media dula, 


Vv - no existe p’r haberselo Ilevado la creciente. Antonio Baca dos 
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arrendada en una fanega de mais. El Frances Labome, quatro 
esclavas, no existen desde que estubo aqui el S’or G’ral. Pedro 
Longueville, 6 oras de agua arrendadas en media fanega de mais. 
Juan Cortes media dula, se devolveo p’r mal embargado. Antonio 
Martines media, yd., se vendio al Baron de Bastrop por el encargado 
de embargo. Jose Cuevas, yd., media dula arrendado en una fanega 
de mais. Jose Flores Valdez, yd., arrendada en una fanega y el 
rincon vendido a D. Erasmo Seguin p’r el encargado de embargo. 
Marcelo Cervantes, quatro oras de agua sin arriendo;’ Juan Diego 
Belos, un telar viego, se lo llevo las creciente. Yd., 118 cabesas de 
Ganado Menor se las comeo las Tropas, del S’or Comd’te G’ral, 4,567 
de Granado Mayor consumidas p’r el exercito del mismo S’or G’ral 
916 fanegas de mais consumidas por el mismo. 
d45 Bexar, 10 de Sep’e de 181%. 
Bb. MARTINEZ. 
JOSE FLORES. 


. 3 
Noticia Je los intereses que en documentos paran el poder del 
comisionado en los vienes sequestrados a los reveldes de esta Cap’. 
Pesos. R's. 

1 recibo contra los soldad’s de la Comp'a de Bexas, Fran’co 
Rodriguez v Jose Pineda de renta de una casa que habita- 


PUREE én x: <x ensci wnrunsneahietin animale adedincete  enemaaitas see eee 12. 
1 Yd. contra Carlos Peres de la misma Comp’a--------.--- 6. 
1 Yd. contra Deoricio Sanches de dha Campa... -------—-- (5. 
1 Yd. contra Jose Tobar de la Comp’a de Rio G’d._- 222 2-30. 
1 Yd. contra el teniente Jose Sandoval... ..2--2 eee 49.4 
1 Yd. contra la Comp’a de Bexar de mais, entregado de los 
arrendamientos de las tierras..-....---.--ee eee elle 6. 
RGR. one cds semitone avunietedas ane) (0 eee 


Bexar, 10 de Sep’e de 181%. 
Bb. MARTINES. 
JOSE FLORES. 


Con el motivo de que de resultos de la creciente del dia 5 del ul- 
timo Julio fueron arruinadas varias casas y todos los jocales que se 
hallaban sequestrados y depeiden de la Real Hacienda, he pedido 
al encargado de d’hos vienes forme relaciones q’e acompaiie a vs. 
para su debido conocimiento manisfestandose en la una todo do que 
fue sequestrado, v autes di conocim'to a vs. con expresion del resul- 
tado que ha tenido cada tinca y la otra se dija ver lo que unicam’le 
ha que dado existente en el dia, con la advertencia que por lo cor- 
respondiente a las tierras de labor han quedado todas las mas suer- 

tes extruidas por la misma creciente por que habiendo dado 
546° la casualidad de estar de las mas proximas a las margenes del 
rio, no prestan v a cultivo alguno. Asimismi acompaiio a 
vs. quenta que tambien exigido al mismo comisionado en poder del 
que no existe real alguno, v si recibos que si unos son cobrables por 
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pertenecer i la tropa 4 quien podra cargarseles en sus quentas, otros 
es dificultoso su cobro por ser contra varios a quienes esta des gra- 
cia los ha dejado sumergidos en la maior indigencia estando solo 
atenidos aora a ser socoridos por medio de la caridad del Ex’mo S’r 
Virey que al efecto ha librado 29 p’s y el Ylt’m Prelado D. Jose 
Yg’no de Aransivia 19 pesos, pero de todo vs. deliverara lo que en- 
tendiere mas de Justicia Dios que a vs. m’s a’s Bexar de Sep’re de 
1819. 
S’or Yntend’te D. Manuel de Acevido. 


ANTONIO MARTINES. 


Luis Poros, Oct’e 20 de 1819. 


Unase este oficio y documen’tos q’e se acompaiian a los antec’d’tes 
q’e existen en esta yntenda pasen al Promotor Fiscal y con lo q’e 
pidiere al asesor asi su sria lo decreto y firmo doy doy fé. 

ACEVEDO. 
‘ ANTONIO MARIA LUARES. 
— IV., D. C., Hispaniarum Rix. Un quartillo.) [Fernando VII., D.C. 


., Anos D. 1810, 1811. S. A.] | Fernando VII, D.C. M , Anos-D. 1818, 1819. 


Un quartillo. ] Un quartillo. Sello quarto. Un quartillo. 


Anos de mil ochocientos seis y ochocientus y siete. Espediente 
sobre la venta de los vienes embargados a los Reveldes por cuenta 
de la R’l Hacienda. <Aiio de 1819. 

Deviendo venderse a beneficio de la R’l Hacienda las fincas em- 
bargadas en esta Capital a los reveldes a tin de que d’ha R’l Hacienda 

no pierda estos intereses por el grande des merito que d’has 
O47 ~~ fincas han sufrido y sufren yv in virtud de las ordenes con 

que en el particular me hallo. Comiciono & v. para que en 
Junta de los vecinos D. Vicente Gortari primir Rejidor y de Jose 
Flores encargado de estos vienes, practique la enunciada venta con 
arreglo, al parecer del Seftor Acesor de la Yntend’a de S’n Luis Po- 
tosi de que acompainio a v. copia a fin de que en todas sus partes se 
arregle a el, y sirva de cabeza del expediente que al efecto debe for- 
mar. Ygualmente acompafo a v. relacion de las casas y terrenos 
que deben venderse segun el ultimo avaluo que se ha hecho por los 
peritos Jose Donaciano Ruiz y Franc’o Zapata Maestros alvaniles 
por lo correspondiente alos casas, y de las tierras los Labradores D. 
Franc’o Flores, D. Santiago Seguin, Diego Peres y Jose Gomez, cuyos 
vndividuos fueron juramentados por mi para practicar d’ho justi- 
previo y del resultado de todo me dara vy. parte con el indicado ex- 
pediente. 

Dios g’fie a v. m’s a’s Bexar 6 de Nov’e de 1819. 


S’r Cap’n D. Man’l Cedron. ' ’ 
ANTONIO MARTINES. 


Potosi, 20 de Octubre de 1817. 


Agreguese el ticio del S’or Gov’or de la Prov’a de Texas, ymben- 
tario y relaciones que a el acompaiia sobre casas embargados a los 
Reveldes en Bexar, consultando si podran venderse algunos de ellos, 
y pase todo a consulta del acesor para providencias que convengan 
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KE] S’or Yuntend’te Corregidor de esta Prov’a D. Man’! Jacinto de Ace- 
vedo asi lo decreto, mando, y firm6é con testigos de ass’a a falta de 
escribano de que doy fée. 
MANUEL pe ACEVEDO. 
De ass’ta: 

JUAN JOSE DOMINGUEZ. 

JOSE M’A LOMA. 
5AS S’or Vntendente. 


1 articulo 82 de la R’l Ordenanza de 4 de Disre de 1786 
da facultad para el caso de que en el Territorio de esta Prov’a llega- 
sen a confiscarse por sentencia qualesquiera bienes y para que sea 
el privativo cargo de vs. proceder a la enagenacion y cobro de su 
importé sobre el conocim’to de todos los pieitos e instancias que des- 
pues se sucitaren; y sobre este mismo asunto se ha expedido poste- 
riormente, orn. superior refiriendose a los vienes que se confiscaren a 
los reveldes. En tal supuesto y en’ el de que el S’or Gov’or de la 
Prov’a de Texas se refiere en el principio de la relacion de 19 de 
Sep’re de este aho a que la confiscacion de los vienes contenidos en 
ella se ha hecho de orf. del S’or Comd’te G’ral de la Provincia de 
Oriente, y a es el caso sobre que dispone el sitado articulo; y en su 
consequencia se ha de servir vs. mandar que las fincas confiscadas 
por el deterioro a que se asienta que han tenido sebuelvan a abaluar 
por dos peritos Juramentados castigando asi los precios que anterior- 
mente se les dieron para facilitar sumas fonda venta y que no sea 
consiguiente su total ruina en perjuicio de la r’'l hacienda, y asi 
abaluadas estas fincas salgan desde luego al pregon por el termino 
de nueve dias celebrandose despues tres almonedas en la ciudad de 
S’n Anton’o de Bexar y en la ultima el remate en el mejor postor 6 
postores parciales que se presenten con los correspondientes papeles 

de abono de sugetos que puedan causionar sus posturas y 
549 — estas seran buenas y se podran aceptar para hacerse el remate 

en ellas cuando no se presenten otras si excedieren en poco 
mas de las dos terceras partes del abaluo, por ser esta la practica 
observado comunmente en todos los tribunales; v de esta | semamry 
nacion se sirvira vs. dar aviso al S’or Comd’te G’ral remitiendose 
despues este expediente para los indicados efectos al expresado S’or 
Gov’or de Bexar quien dara quenta de las resultas a esta yntend'a 
en su devido tiempo, S’n Luis Potosi, Octubre 29 de 1817. Lic’do 
Jose Ruiz de Aguirre, S'n Luis Potosi, Oct. 31 de 1817. Como con- 
sulta el acesor, lo que se comunique al S’or Com’te G’ral de las Prov- 
in’s de Or'te para su yntelig’a. Asi su s’ra lo decreto y firmo de 
que doy fee-—Acevedo—de ass'to Juan Jose Dominguez—Jose M’a 
Soma. D’n Antonio Martines Cavallero de la r’l ori. de S. Her- 
menegildo, Cor’l de los R’s Ex’tos y Gov’or Politico vy Militar por 
S. M. de esta Prov’a de los Texas, nueva filipinas, tc. Certifico que 
el dictamen que antecede es copia literal del que aparece en el ex- 
pediente remitido de la yntend’a de S’n Luis Potosi y obra en el 
archivo de este Gov’no de mi cargo, y para que conste lo firmo en 
Bexar a 6 de Nov. de 1819. Ant’o Martinez relacion de los vienes 
embargados a los reveldas, que deben ponerse a publica sub asta 
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con noticia del valor de cada fica segun el ultimo abaluo. Una 
casa de piedra de Fran’co Arocha situa espaldas de lagiia princip’] 
} compuesta de sala y quarto con 22 vs. defrente y 86 de fondo, 
4 : 550 =©600. Otra, yd.,de Vicente Travieso sita en la plaza, com- 
| puesta de saguan sala, dos Recamaras y tienda y Trastienda, 


4,500. 

Otra id. de Manuel Delgado, en la calle de la orilla del rio que sale 
a Palacio compuesta de Saguan sala recamara y quarto con 39 vs. 
de frente y 16 de fondo, 500 p’s. El terreno de un quarto de Jose 
Manuel Delgado con fondo al rio 17 p’s. El terreno de un quarto 
de Franc’o Rodriguez 14 p’s. Un quarto de Piedra de Juan Man- 
uel Erriquez calle de los Curvelos con 6 vs. de frente y fondo hasta 
el rio 50 [p’s.] Manuel Peres dos jocales arruinados 39 p’s. Del 
mismo un quarto contiguo a los jocales 130 p’s. Miguel del Rio un 
quarto en la Plaza de Armas arrvinado 50 p’s. Tomas Arocho una 
cusa de Piedra calle de las Flores compuesta de sala y quarto de 15} 
vs. de frente y 50 de fondo cuia mitad corresponde a Jose Antonio 
Romero por ser erencia paterna 300 p’s. La casa de los Arochas 
compuesta de sala recamara vy un quarto con 40 vs. de frente y 66 
de fondo 1,500 p’s. Una casa de Manuel Delgado calle de la labor 
de ariba con 17 vs. de frente y 50 de fondo cuia mitad corresponde 
a Juan Galvan 150 p’s. Lorenzo Ramos la tierra de un jocal sin 
abaluo por no servir 0. Gertrudis Montes la tierra de un jocal con 
264 vs. de f’te y 30 de fondo 20 p’s. Un solar de Manuel Delgado 


om calle de la labor de ariba con 40 vs. de frente y 50 de fondo 40 p’s. 
Grabiel de la O. un solar en el alamo con 80 vs. en quadro 12 p’s. 

Franc’o Martines otro id con 16 vs. de frente y 60 de fondo 60 p’s. 

Antonio Carmona otra yd. 25 vs. de frente y 50 de fondo 18 p’s. 

| Rechar Frances el terreno de una casa en el alamo con 20 vs. 
551 de f’te y fondo hasta rio 20 p’s. Bernardo Benites un solar 
en Laredo 20 p’s. Luciano Menchaca el sitio de un jocal con 


30 vs. de frente y 50 de fondo 26 p’s. Pedro Acosta un solar en 
Laredo con 42 vs. de frente y fondo hasta el arroyo 42 p’s. Franc’o 
Arocha un solar en el Paso de los Apaches 25 p’s. Suertes: Franc’o 
Arocha una suerte con 24 oras de agua 50. Antonio Baca otra id. 
con media dula de agua 50. Jose Delgado otra id. con 5 oras de 
| agua 25. Lorenzo Ramos otra id. con media dula 50. Domingo 
" Acosta otra id. 50. Franc’o Borrego otra id. 50. Franc’o Carmona, 
: otra id. 50. Miguel Losoya otra id.50. Juan Martines otra id. 50. 
Pedro Longaville seis oras de agua 20. Juan Cortes una suerte 40. 

Jose Cuevas otra id. 40. Jose Flores Valdez 21 ora de agua 80. 


Marcelo Cervantes 4 oras de agua 10. Antonio Baca una suerte 40. 
Una id. del mismo 50. Otra id. del mismo, 490. : 
Bexar, 6 de Nov’re de 1819. 
‘ ANTONIO MARTINES. 


Consequente a la oriio de vs. proceder a la renta y remate de los 

vienes embargados a los reveldes de esta Provincia se han puesto 

' en pregon p’r el termino de nueve dias despues de los cuales se veri- 
ficaron las tres almonedas que previene la oriio del S’or Yntend’te de 
San Luis Potosi rematandose en la ultima las fincas y terrenos 
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segun se inanifiesta en el Docum’te q’e con los demas q’e vs. ha pasado 
a esta junta le devolvemeos p’a su cono cim’to en el supuesto ce que 
los compradores han quedado entendidos de que deben aprontar las 
‘antidades en que verificaron sus remates quedando vs. selo ordene 
y tenga por conben’te sin q’e para. los demas vienes que 
552 nose han rematado se hubiesen presentado ningunas pos- 
turas. Dios gfe a vs. m’s. a's. 
Bexar, 22 de Nov. de 181°). 
MANUEL CEDRON. 
VICENTE GORTARL. 
JOSE FLORES. 


S. Governador Cor’] D’n Antonio Martines en la Ciudad de S’n 
lernando de Bexar a los veinte y dos dias del mes de Noviembre, 
ano de mil ochocientos dies y nueve, los comisiona dos de la junta 
que p’a la venta de los vienes embargados a los rebeldes de de esta 
provincia se formo de ori del Governador de ella Corn’l D’'n An- 


_tonio Martines, v lo son el Capitan D’n Manuel Cedron, D’n Vicente 


Gortari, primer Rigidor del Ayuntamiento de esta capital, vy el vecino 
D’n Josef. Flores de Abrego, en virtud de la orden del espresado s’or 
Governador, que abra a la cabeza de este espediente consequente a 
la que esta gefe tubo de la yntendencia de S’n Luis Potosi, tambien 
yneerta a continua’n para proceder a la venta de los yndicados 
vienes embargados segun se manifiesta en la rela’n que acompana 
(ho s’or Govenador en su oficio orden y a citado, todo elloen bene- 
ticio de la R’l hacienda; certificamos vy en quanto podemos damos 
fe que despues de pregonados por el termino de nueve dias y pues- 
tos en publica subasta los referidos vienes embargados por el orden 
de la relacion v a citada, se selebraron en su consequencia los tres 
almonedas con areglo a la orn del sor yntendente de S’n Luis Po- 
tosi, rematandose en la ultima, que lo fue el veinte v uno del cor- 

riente; la casa de los Arochas en la cantidad de dos mil 
593  veinte, y conco p’s a fabor del comerciante D’n Manuel Yturri ; 

el terreno de un quarto de Josef Man’l Delgade, en fabor de 
D’n Domingo Bustillo en la de trece pesos. Otro yd’m de Francisco 
Rodrigues, en el mismo D’n Domingo Bustillo, en la de dies pesos, 
la casa de Manuel Delgado, a fabor del Capitan de Milicias Feniente, 
Coronel Dn Ygnacio Perez, en la de quinieutos pesos. Asimismo 
se remato la suerte de Fran’co Borrego, a favor de Deonicio Marti- 
nez, en la cantidad de cineuenta pesos, la de Miguel Losoya, igual- 
mente, a favor del Capitan D’'n Francisco Garcia: en cineuenta v 
cinco p's otra idem de Domingo Acosta, a fabor de D’n Gregorio 
Arciniega ; en cincuenta p's otra id-m de Lorenzo Ramos, a fabor de 
Josef Lafore: en cincu-nta p’s otra id-n de Longueville, a favor del 
mismo Pedro Longueville; en cincuenta y dos p’s otra vd’n de Juan 
Martines, a favor de Dn Jph Antonio de la Garza; en cincuenta y 
cinco p’s otra vd’m de Fran’co Arocha, a fabor de Ermenegildo 
Seguin v el soldado de la compana de milicia, J’3ph Maria Ramires ; 
en noventa y cinco pesos otra vd'm de Josef Flores Valdes, a fabor 
del S’r Cura Ynterino D’n Dario Sambrano; en sesenta p’s yd’m 
la de Jph Cuevas, a favor de D’n Joseph Antonio de la Garza; en 
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veinte y ocho pesos ygualmente se remato el solar de Antonio Ra- 
mires, a favor de D’n Gregorio Arciniega en la cantidad de setenta’ 
v cuatro pesos yd’m el de Luciano Menchaca, a favor de D’n J’ph 
Maria Escalera; en dies y ocho pesos yd’m de Pedro Acosta, a fabor 
de Victoriano Losoya, en treinta pesos. En cinos yndivid- 
504  uos se verifico el remate como unicos que respectivam’te 
llegaron sus posturas en los terminos espresados, sin que 
hara habido persona alguna que los aventajare en ellos, ni menos se 
han presentado compradores p’a los demas vienes contenidos en la 
espresada relacion del S’r Governador y para que conste adonde con- 
venga damos la presente que firmamos en dicho dia mes y amo. 
MAN’L CEDRON. 
VICENTE GORTARI. 
JOSE FLORES. 


Compa Presd’l de Bexar. Recibi de la junta comicionada por el 
S‘or Gov’or de la Prov’a Cor’l D. Antonio Martines la cantidad de 
tres mil ciento cinquenta v cinco pesos importe de las fincas ven- 
didas de los Reveldes a favor de la R’l Hacienda los que seran de 
‘argo en esta comp’a de que soy habilitado y se han percibedo para 
sos tener los tropas de la indicada Prov’a Bexar, Nov’re 27, de 1819. 


Son, 3,155, p’s. 
ALEJANDRO TREVINO. 


B’o Martinez: 
Potosi, En’o 20 de 820. Al promotor Fiscal en cuyo estudio estan 
los anteced’tes. Lie’do Ruis de Aguierre Devuelvo este espediente 
despues de haver hecho lo proprio con sus antecedentes sin el pede- 
mento q’e corresponde p’a q’e el Jues de letras del respetivo partido 
providencie lo que hallare de Justicia. San Luis Potosi Abril 16, 
de 1821—Lec’do Marquez. Habiendose puesto en venta las fincas 
sequestradas a los reveldes en esta Capital, en virtud de lo q’e vs. 
me tiene prevenido sobre el particular, acompano el espediente que 
se ha formado relativo a d’ha venta, e igualmente es adjunto recibo 
de la cantidad de tres mil ciento cincuenta y cinco pesos que 

00 ha importado los vienes vendidos cuya cantidad a apercibido 
el abilitado de esta compania Pren’e para socorrer las tropas 

de esta Provincia que se hallaban sin socorro alguno, por cuya razon 
espero si vs. lo tuliere a bien disponga que por la R’l caxa del Sal- 
tillo se haga el correspond’te cargo de la indicada Comp’a de Bexar. 
os demas vienes que anu restan por no haber habido postores tanto 
por el despreciable estado de ellos quanto p’r q’e las escases de estos 
habitantes no les dan lugar a hacer compra de ellos, creo no faltaria 
quien los comprase si se les dise al fiado, de cuyo particular no he 
querido determinar, pues, anuque no falto sujeto honrado q’e cor- 
responder al credito q’e contraxesen la insertidumbre de sus cose- 
chas en sus reducidas siembras tal vez no les darian lugar a cor- 
responder como quisieran, pero vs. determinara en el particular lo 
que tenga por conviniente; y por lo que corresponde +. la casa em- 
bargada al revelde vicente Travieso (que actualmente esta cedida 
interinamente por disposision de vs. al ayuntam’to de esta ciudad) 
nunca tendra postor en vista de que la inundacion la dejo enter- 
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am’te destrosada y de su desbaratado abaluo de cuatro mil quini- 
entos pesos cantidad q’e no es posible renuir la entre todo el vecin- 
dario. Dios g’fie vs. m’s a’s Bexar 10 de Diciembre de 1819. An- 
tonio Martinez S’or Yntendente D’n Manuel de Acebedo. 


STATE OF Texas, Berar County: 


556 I, Thad. W. Smith, clerk of the county court in and for 
said county and State, do hereby certify that the foregoing 
and annexed 27} pages in the Spanish language is a true and cor- 
rect copy from the original Spanish archives and records in my 
oflice, of which I am the lawful possessor. f 
Witness my hand and official seal at office, in San Antonio, this 
4th day of March, A. D. 1884. 
THAD. W. SMITH, 


County Clerk Bexar County, Texas. 


“ndorsed: No. 53. Sabaniego et al. vs. Maverick. Filed Me’h 13, 
84. W.C. Robards, cl’k. 


Balga por el' Reynado del S’or D’n Fernando 7° Sello 4° afio 
de 1819. Martinez. 
Pago el ynterresado en esta adm’n de mi cargo el medio rel imp’to 
de este sello. 
Bexar, 23 de Nov. de 1819. 
LUIS GALAN. (Rubrica.) 


En Ja Cuidad de S’n Fernando de Bexar a los veinte y tres dias 
del mes de Noviembre ano de mil ocho cientos dies y nuebe. Los 
comisionados de la junta que para la venta de los veines embarga- 
dos a los rebeldes de esta provincia se formo de orden del S’r Gov- 
ernad’r de ella coron’] D'n Antonio Martines y lo son el Capitan D. 
Manuel Cedron, D’n Vicente Gortari primer Reg’d’r del ayuntam’te 
de esta capital, v el vecino D’n Jose Flores de Abrego, en virtud de 
la orn. del espresado Sor Governador, consequente a la que este 

gefe tubo de Ja Yntendencia de San Luis Potosi para pro- 
557  ceder a la venta y remate de dichos yienes embargados, a 

beneficio de la R’] Hacienda. Certiticamos y en quanto pode- 
mos damos fé, que despues de puestas a publica subasta segun los 
tramiles acostumbrados los enunciados vienes, fue remalada Ja suerte 
de Miguel Losova a fabor del Capitan D’n Francisco Garcia en la 
cantidad de cinquenta y cinco pesos, lindando por el Norte con 
tierra de la vinda de vicente Amador; por el sur con la de Cipriano 
Losoya; por el Oriente con la muralla de la Mision de Balero, y por 
el] pouiente con tierra de D’n Francisco Collantes y Manuel Ximenes, 
cuia‘finca ha sido entregada por la refereda junta al Capit’n D’n Fran- 
cisco Garcia en la indicada cantidad de cinquenta y cinco pesos que 
ha satisfecho en moneda corriente a beneficio de la R’l Hacienda, y 
por ello la posera de aqui enadelante como su legitimo duefio y 
posedor, quedando en la libertad de bolbala a bender, donarla, 6 
cederla en herencia a quien fuere su voluntad, sui que se fe pueda 
ofrecer contradicion respecto a la libertad en que queda de su uso: 
Y para que asi conste y pueda servir le de titulo y resguardo que 
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dando este testimonio de venta en el archivo del govierno y puedan 
darsele a la parte los tantos que de el pidiere. firmamos esta en la 
referida cuidad de Bejar en el espresado dia me. y aiio. 
MANUEL CEDRON. — (Rubrica. 
VICENTE GORTARI. tRubrice 
JOSE FLORES. (Rubrica.) 


558 Apruebo esta venta. 
MARTINES. (Rubrica.) 
STaTE OF Texas, Bexar County: 


I, Thad. W. Smith, clerk of the county court in and for said 
county, do hereby certify that the foregoing and annexed 2} pages 
in the Spanish language is a true and correct copy from the original 
Spanish archives and records in my office, of which I am the law- 
full possessor. 

Witness my hand and official seal, at office in San Antonio, this 
4th day of March, A. D. 1884. 

» THAD. W. SMITH, 


County Clerk, Bexar County, Texas. 


Endorsed: No. 53. Copy of deed from the confiscating commis- 
sion to Capt. Franc’se. Garcia. Filed M’ch 13, 1884. W.C. Ro- 
bards, cl’k. 


559 Disclaimer of Mrs. E. A. M. Houston. Filed Oct. 8, 1881. 


In U. S. Circuit Court at San Antonio for Western District of 
Texas. October Term, 188]. 


PILAR GARCIA DE SABARIEGO et al. 
VE. . No. 
Mary A. MAVERICK el al. 


Now, at this term of the court, comes E. A. M. Houston, cited as 
one of the defendants in this suit, and, in answer to said citation, 
says: 

That she is not in anywise interested in the title to any of the 
property in controversy herein. 

That she is informed and believes that she has been sued by 
reason of her occupancy of a certain portion of said property as the 
tenant of P. H. Ward, of San Antonio, Texas; who placed her in 
peaceable possession of the same. 

That she does not own or claim any right or title in the premises, 
but here disclaims all title to the same. 

That she does not know who the owners of said property is, and 
she does not defend or prosecute the claims of any one thereto. 

Wherefore, premises considered, she prays that she may be dis- 


missed hence with her costs. 
A. W. HOUSTON, 
Att'y for Mrs. E. A. M. Houston. 


560 Endorsed: Pilar G. de Sabariego et als. vs. Mary A. Maver- 
ick et als. Disclaimer of Mrs. FE. A. M. Houston. Filed 
Oct. 8, 1881. W.C. Robards, clerk. 
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561 Disclaimer of J. R. Smith. Filed Sept. 28, 1881. 


HeADQUARTERS DEPARTMENT OF TEXAs, 
MepicaL Director's OFFICE, 
San Antonio, Sept. 27, 1851. 
W.C. Robards, clerk U.S.C. C. 

Sirk: | have the honor to acknowledge a citation to appear before 
the U.S. circuit court to answer the petition, &c., of Sefior Saba- 
riego. , 

] respectfully inform you I have no interest whatever in any of 
the land, rents, issues, or profits claimed by the p)aintiff; that he 
may have them all as far as IT am concerned, and that I positively 
decline and refuse to oppose him in the matter. 
Very respectfully, 
JOS. R. SMITH, 
Surgeon U.S. A. 


Endorsed: Pilar Garcia de Sabariego vs. Mary A. Maverick et al. 
Disclaimer. Filed Sept. 28th, 1881. W. C. Robards, clerk. 


562 Disclaimer of C. Opson, Executor [of the| Est. of James Vance, 
Dec. Filed Nov. 3d, 1881. 


In the Cireuit Court of the United States for the Western District of 
Texas, at San Antonio. 


PILAR GARCIA DE SABARIEGO ef al. 


v's. i No. 53. 
Mary A. Maverick et al. 


Now comes C. Opson, executor of the estate of James Vance, de- 
ceased, and says that neither he nor the estate of the said James 
Vance, deceased, claims to have any title to or interest in the prop- 
ert® sued for in the above-entitled cause, and he does hereby for him- 
self and for the said estate disavow and disclaim any title to or in- 
terest in the said property, as in plaintiffs’ petition described. 

Wherefore he prays that he may be hence dismissed with his 
costs, Ke. 

WAELDER & OPSON, 
Attys for C. Opson, Executor of the 
Estate of James Vance, Deceased. 


ndorsed: No. 53. Pilar Garcia Sabariego et al. vs. Mary A. Mav- 
erick et al. Disclaimer of C. Opson, executor of [the] estate of James 
Vance, deceased. Filed Novy. 3, 1881. W.C. Robards, clerk, per E. 
S. Niccolls, dep. 
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563 PUfs’ Abstract of Title. Filed March 4th, 1884. 


In the Cireuit Court of the United States for the Fifth Circuit and 
Western District of Texas, at San Antonio. 


- 
PILAR GARCIA DE SABARIEGO et al. 
v8. No. 53. 
Mary A. MAVERICK et ald. 
b Trespass to try title. 
» § 


Plaintiffs file in response to demand and notice the following ab- 
stract of title: 


(1.) Plaintiffs claim under the partition of lands of San Antonio 
Valero to the inhabitants of the presidio Adaes, under which Miguel 
| Losoya, through whom plaintiffs claim, obtained a “ suerte ” of land, 
the premises in controversey. Said partition proceedings begin No- 
vember 20th, 1792, and more December 7th, 1793. 
| (2d.) Proceedings for the confiscation and sale of said “ suerte ” of 
| lane, resulting in the purchase thereof by Francisco Garcia. These 
proceedings begin September 14th, 1817, and end with convevance 
to said Garcia November 23d, 1819. 
Both of the proceedings above mentioned, including said convey- 
' ance, said conveyance of November 23d, 1819, being signed by 
Manuel Cedron, José Flores, and Vicente Gotarri, the commis- 
&\ ‘64° sioners of the board organized for the sale of property confis- 
| cated from the rebels of the province of Texas, and approved 
by Governor Martinez, and of record in the Spanish records in the 
5 office of the clerk of the county court of Bexar county, Texas, in 
volume 3, pages 156 and 157, are among the Spanish archives in the 
| ottice of the clerk of Bexar county, Texas, certified copies of which, 
| in Spanish and translations thereof, are herewith submitted as a 
| part hereof for the inspection of defendants, and will be offered in 
evidence by plaintiffs on the trial of above cause. 


| BERRY & ROSENHEIMER, 


HANCOCK & SHELLEY, 
A. J. PEELER, 

MASON & PASCHAL, 

. Attorneys for Plaintiffs. 


Endorsed: No. 53. Sabariego et al. vs. Maverick ef al. Plaintiffs’ 
abstract of title. Filed March 4,1884. W. C. Robards, clerk, by N. 
H. Kirkland, dep. 
| is) Clerk's Certificate. 

: I, W. C. Robards, clerk of the circuit court of the United States 
for the western district of Texas, do hereby certify that in accord- 
ance with a writ of certiorari issued out of the honorable the Su- 
preme Court of the United States I have made careful search of the 
records of the said circuit court in the case of Pilar Garcia de Sa- 
bariego et als. vs. Mary A. Maverick et als., No. 53 on the docket of 
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the said court, ande prepared a transcript of the following-named 
papers, to wit: : 

Ist. The Spanish COPY of the partition of lands of the Mission 
of San Antonio de Valero. 

Ynd. The Spanish copy of the so-called proceedings for the con- 
fiscation of the lands 11) Controversy 1) =ld case, 

ord. A copy of the original Spanish deed of conveyance, purport- 
Ine to COnVEY tO Ohe rancisco Crarcha the lands in controversy in 
this case. 

lth. The disclaimers, re <pectively, of Mrs. BE. A. M. Ilouston, Dr. 


J. Smath, and ©. Upson. executor of the estate of James Vanee, 


dlecensed. 

oth. Phe abstract of the claim or tithe of plaintiffs to the 
O66 land in controversy. tiled by said plaintils among the papers 
of the cause in said circuit court en the Ith dav of March, 
ALP) USS 4) cund demanded of the detendants im accordance with the 

laws of Texas. 
And | do further certify that said) transeript is cmbraeed in the 
foregotne sixty-eight (65) pages of manuseript, whieh contain a fall, 
true, and correct copy of the original documents  hereinmbetore 


enumerated, the same bere now on file in mv olfice. 


lh testimony waereot TP hereunto set my hand and aftix the seal 


of the said cireuit court, at office, in San Antonio, this Loth dav of 


May, A.D. TSS5. 
| Phe Senlot the U.S. Circuit Conrt W. oferrt |) .. ae vue. San Atitemie 
Wo. ROBA RDS, 
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OT | Mndorsed:| Supreme Court US 1885. October term, No’ 
o> bed. Pilar ( cirehide Sabariego elal., pl ils it) CTProPr, @s, Mary 
A. Maverick «fa/) Certiorari & return. 
[Stamimped:] Olftice Supreme Court US. Filed Sep. d D885. James 
II. Mehwcnney, clerk 
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Ber PILAR GARCIA De SABARIEGO, AND MANUEL 
SABARIEGO, Her Hussayp, 


vs. 


MARY A. MAVERICK Er At. 


|. 


BRIBE OF 


W. HALLETT PHILLIPS, 
JOHN HANCOCK, 
S. R. FISHER, 

For Plaintiffs in Error. 
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Supreme Court of the United States. 


No. 67. 


SABARIEGO vs. MAVERICK et al. 


Brief for Plaintiffs in Error. 


This was an ection of trespass to try title, brought in the 
Circuit Court for the Western District of Texas, by Pilar 
Garcia De Sabariego and her husband Manuel, citizens of 
Mexico, against Maverick and others, citizens of Texas, to 
recover a certain tract of land lying in the city of San An- 
tonio, Texas. She claimed the property as the sole heir of 
her deceased father, Francisco Garcia, and of her deceased 
mother, Gertrudes Barrera de Garcia, and both of whom died 
seized and possessed of the said land. 

The different defendants filed pleas of not guilty, limita- 
tions, estoppel, alienage, and adverse possession. They also 
asked allowance for their improvements, should judgment 
go against them and citation of their warrantors. (R., 5-45.) 

Plaintiffs excepted to the answers, but their exceptions 
were not sustained. (R., 169.) 

On the trial, as shown by the bill of exceptions, the plain- 
tiffs read in evidence certain partition proceedings showing 
title in one Miguel Losoya to the suerte or tract claimed in 
the suit, by a grant from the King of Spain. 

They then offered certain confiscation proceedings show- 
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ing a subsequent confiscation of the said property by the 
Spanish Government, and a deed from the board of commis- 
sioners for the sale of confiscated property to Francisco 
Garcia. 

The documents relating to the confiscation, sale, and con- 
veyance of the property in controversy were admitted in 
evidence, the court stating at the time that, in the opinion 
of the court, they did not show any decree or adjudication 
of confiscation sufficient to warrant the sale, and that unless 
plaintiffs could show some further proceeding upon which to 


base the action of the officers in the premises, the said pro- 


ceedings constituted no legal confiscation, and passed no title 
to the purchaser at said sale. 

Counsel for the plaintiffs then stated to the court that they 
were unable to offer in evidence any further or other confis- 
cation decree or proceedings than those already offered and 
read in evidence. 

Counsel for plaintiffs also offered in evidence the deposi- 
tions of various persons, and also offered to prove that the 
facts stated in their original supplemental petition touching 
the ages, marriages, relationship, heirship, and disabilities of 
the persons therein mentioned were true. 

Also, that there were held under the same confiscation 
proceedings as those set out under which plaintiff claims 
other property and titles in San Antonio, and that neither 
the Government of Mexico or of the Republic or State of 
Texas or any person had sought to have the same annulled 
or set aside or to question the validity of such titles. 

They also offered to prove that the premises mentioned in 
their petitition were the same premises as were partitioned 


to Miguel Losoya as suerte No. 24, and were the same as 


were mentioned in the confiscation proceedings and conveyed 
to Garcia, through whom they claimed. 

They further offered to prove that defendants, and each of 
them, had actuai notice of plaintiff’s claim to the premises 
in controversy, before acquiring any title thereto. 
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But the court, upon the objection of defendants, refused to 
allow the depositions to be read, and refused to allow the 
plaintiff to make any of the proofs aforesaid, upon the ground 
that the said confiscation proceedings were insufficient to 
pass title of any character, and that this was fatal to plain- 
tiff’s right to recover, and that with all the evidence read as 
well as that proposed to be offered, showed no title in plain- 
tiffs which would warrant a verdict and judgment in their 
favor. 

As directed by the court, the jury found a verdict for the 
defendants, upon which judgment was entered, and the plain- 
tiffs sued out a writ of error. 


Assignment of Error. 


The rulings of the court above noted all of which were 
duly excepted to, are now assigned for error. 


The main question in the case is whether the confiscation 
proceedings and sale thereunder conferred title. 

On page 89 of the record, is found the deed of “ the com- 
missioners of the board organized for the sale of property 
confiscated from the rebels of this province.” It declares 
that the sale was made by the order of the Governor of Texas, 
Colonel Don Antonio Martinez, in consequence of the order 
received by the said chief from the intendancy of San Luis 
Potosi, to proceed to the sale and adjudication of said confis- 
cated property for the benefit of the royal treasury ; and it 
certifies “ that after said property had been offered at public 
auction, according to accustomed processes, the ‘ suerte’ of 
Miguel Losoya was adjudicated in favor of Don Francisco 
Garcia in the sum of $50, being bounded on the north by 
the land of the widow of Vicente Amador, on the south by 
that of Cipriano Losoya, on the east by the wall of the Mis- 
sion of Balero, and on the west by the land of Don Francisco 
Calentes and Manuel Hirnines, which tract of land was de-. 
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livered by said board to Captain Don Francisco Garcia in 
the specified sum of fifty dollars, which he paid-in current 
money for the benefit of the royal treasury ; and for due 
authenticity, and in order that this evidence of sale may 
avail him as a title and muniment in the archives of the 
government, and that as many copies of the same may be 
delivered to the party interested as he may desire, we sign 
these presents in the city of Bexar on the day and year above 
stated.” (Nov. 23, 1819.) This instrument was duly exe- 
cuted and lodged in the archives. (R., 89.) It, together 


with the other confiscation documents, is certified to by the . 


ofticial translator of the General Land Office of the State of 
Texas as a correct translatioh. 

The first document is “ List of property seized in 1817,” 
and commences as follows : “ The Governor of the State of 
Texas returns statements of property confiscated from the 
rebels in Bexar, and of the condition thereof, and asks 
whether some of it may be sold.” This return was made to 
the Intendent of San Luis Potosi, and the Governor says 
that he addressed the Intendent, because the business de- 
pended on his authority. 

To the communication the Governor attached a copy of 
the “Statement of property confiscated from the rebels of 
this city by the order of the commanding general, Don Joa- 
quin de Aredondo, as shown by the statement and inven- 
tory made by Captain Don Fran’co de Prado y Arce on the 
27th of October, 1814.” This copy was authenticated by 
Don Juan Francisco de Collantes, who, as appears from 
another inventory and from the account of the proceeds of 
the property (R., pages 67-69), was, on the 19th of Septem- 
ber, 1817, the depository (custodian) and administrator of 
confiscated property. 

Then follows a list of the property, together with the val- 
uation of each parcel. On the list is found the land and 
water rights of Miguel Losoya—appraised at $100. 

It is also included in the statement, signed by De Col- 
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lantes, in the general inventory of property belonging to the 
king and confiscated from the insurgents of this province, 
| received from his predecessor, Don Juan Antonio Padilla. 
‘ (R., 68.) 

In his accompanying letter, the Governor says, that some 
v of the property mentioned in the inventory had greatly de- 
| teriorated in value since the appraisement, and asks whether 

it may not be sold, and requests instructions. 

The return of the property, together with the letter, was 
addressed to the Intendent of San Luis Potosi, and is fol- 
lowed by the following decree, signed by the Intendent: 
“Let the official communication of the Governor of the 
province of Texas and inventory and statements thereto 
attached, upon houses sequestered from the rebels at Bexar, 
and asking whether some of them may be sold, be filed, and 
let the whole be referred to the ‘Asesor’ for his opinion upon 
such Instructions as may be proper. The Intendent Corre- 

| gidor, of this province, Don Manuel Jacinto de Acevedo, has 


‘f thus decreed, and ordered, and did sign hereto with assist- 
ing witnesses in default of a notary; which I certify.” (R., 
70.) 


| The opinion of the Asesor is as iollows: 


“Article 82 of the royal ordinance of December 4, 1786, 
) gives powers in case of confiscation by sentence of any prop- 
erty within the territory of this province, and makes it the 
special duty of your lordship to proceed to the alienation 
‘ and collection of the scone and to take cognizance of all 
litigation and claims subsequently arising ; and on the same 
: subject a superior order was a issued referrin 
f to property confiscated from the rebels. In these terms an 
in the case to which the Governor of the province of Texas 
makes reference in the beginning of his report of the 19th 
of September of this year, that the confiscation of the prop- 
erty mentioned in it was effected by the order of the com- 
manding general of the eastern provinces, the provisions of 
said article are applicable, and consequently your lordship 
should be pleased to order that the confiscated property, 
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owing to the deterioration it has suffered, be reappraised by 
two sworn experts, thus altering the value heretofore assessed 
on it, in order to facilitate its more speedy sale, and that its 
total loss may not result to the prejudice of the royal treasury, 
and said property being thus appraised, let it at once be 
offered in public sale, and your lordship will please give 
notice of this decision to the commanding general; where- 
upon these proceedings should be referred for the specific 
objects to the Governor of Bexar, who should in due time 
report the results to this intendency.” 


The opinion also provides particular direction as to the 
manner of making the sale. (R., 71.) 


The opinion of the Asesor was adopted by the Inten- 
dent, October 31, 1817, and was duly communicated by 
him to the commanding general of the eastern provinces 
for his information. (R., 71, 84.) 


In 1819 the Governor of Texas reports to the Intendent 
the injury caused by the overflow of the river to the city of 
Bexar on the 5th of July, and to the landed estate con- 
fiscated from the insurgents. (R., 76.) In his letter he says: 


“The landed estate belonging to the royal domain by se- 
questration has been ruined by the overflow, a statement 
of which property I enclose herewith for the knowledge of 
your lordship. The unfortunate condition of this people 
did not allow me to offer that — for sale, as your lord- 
ship had instructed; now and for better cause it will be 
more difficult, and all the houses left standing will by de- 
grees fall into ruins, as they have been considerably shat- 
tered by the overflow; even the parcels of cultivable land 
are no longer fit for cultivation. Therefore your lordship 
will please determine as you may deem most advisable 
in order that the royal domain may not suffer a total loss.” 


This letter is dated Bexar, July 19, 1819. 


It is followed by this decree, signed by the Intendent: 
‘Let the Governor of the Province of Texas be notified that 
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this Intendency is informed of the occurrence referred to in 
the foregoing letter, and that inasmuch as the property 
mentioned in the accompanying list has suffered so great 
injury, while other property is completely falling into ruin, 
he will cause the same to be appraised again by experts, 
sworn in due form, and that it be sold at auction to be 
awarded to the best bidder, conforming himself, as far as the 
said occurrence allows, to the order given on the subject and 
contained in the proceedings addressed to him on the thirty- 
first of October, eighteen hundred and seventeen. Thus it 
has been determined and signed by the ‘Senor Intendent 
Corrigidor,’ of this Province, by the advice of his ‘ Inten- 
dent Letrado’ (one versed in law) before me, which I certify.’ 
(R., 76.) 


Accompanying this document is the statement of prop- 
erty, “this day in existence confiscated from the rebels of 
the capital of Texas.” Included is the one-half stock water- 
ing privilege (media dula de agua) with its land belonging 
to Miguel Losoya, and this property also appears on the in- 
ventory sent by the Governor, as rented for one funega of 
corn. (R., 80.) In another letter, written in September, 
1819, to the Intendent, the Governor encloses the new ap- 
praisement. In this appraisement the “suerte” of Miguel 
Losoya is valued at fifty dollars. (R., 85.) As to this, the 
Intendent made the order: 


“ Let this letter and the accompanying documents be filed 
with the former proceeding existing in this intendency, and 
be referred to the ‘ Promoter Fiscal ’ (district attorney), and, 
according to his request, to the Asesor.” (R., 82.) . 


The next document is “ Proceedings of the sale of the 
property sequestered from the rebels for the account of the 
Royal revenue.” It contains the following order of the 
Governor of Texas for the sale of the property, dated Bexar, — 
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6th of November, 1819, and addressed to Captain Don Man- 
uel Cedron: 


“ The real estate sequestered in this capital from the rebels 
having to be sold for the benefit of the royal treasury, in 
order that said royal treasury may not lose all its interests, 
owing to the great depreciation suffered by said property, 
and by virtue of the orders received by me on the subject, 
I commission you jointly with the inhabitants, Don Vicenti 
Gorturi, first regidor, and Don Jose Flores, agent of said 
property, to proceed to said sale in accordance with the 
opinion of the Asesor of the Intendency of San Louis Po- 
tosi, a copy of which I enclose to you in order that you may 
conform to it in all its points. I do likewise enclose a state- 
ment of the houses and lands which must be sold according 
to the last appraisement.” (R. 82.) 


The report of the commissioners was made to the Gover- 
nor November 22, 1819. It shows on that day they sold the 
sequestered property for the benefit of the royal treasury, in 
strict conformity with the decree of the Governor, and that 
the suerte of Miguel Losoya was adjudicated to Captain Don 
Francisco Garcia. (R. 86.) 


The next document is the deed to Garcia, signed by the 
commissioners and dated November 23, 1819. In it they 
acknowledge the payment of the purchase-money for the 
benefit of the royal treasury. (R. 80.) 


December 16, 1819, a report of the results of the sale was 
made by the Governor to the Intendent of San Luis Potosi, 
who, on the 20th of January, 1820, referred it the Promoter 
Fiscal (district attorney), who, April 16, 1821, returned the 
proceedings without recommendation. 
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ARGUMENT. 


The Title. 


The determination of the question, whether the deed to 
Garcia and the other confiscation proceedings constituted 
valid evidences of title depends upon the force and effect of 
the documents, tested by the law of Spain, from which sov- 
ereignty the title emanated. 

If valid under that law it remained valid through the 
successive changes of the Government of the country in 
which the property is situated. 

The familiar principle on the subject is thus stated by 
Chief Justice MARSHALL: 


“The people change their allegiance; their relation to 
their ancient sovereign is dissolved, but their relation to 


each other, and their rights of property, remain undis- 
turbed.” 


United States vs. Percheman, 7 Pet., 87. 


Another principle is of equally wide application and is 
equally well settled as regards titles made in the name and 
assumed authority of the sovereign power of the country. 
It is thus announced by this Court: 


“Tt is true ‘that a grant made without authority is void 
under all governments ; but in all the question is,on whom 
the law throws the burden of proof of its existence or non- 
existence. A grant is void unless the granior has power 
to make it, but it is not void because the grantee does not 
prove or produce it. The law supplies this proof by legal 
presumption, arising from the full, legal, and complete exe- 


‘cution of the official grant, under all the solemnities known 


or proved to exist or to be required by the Jaw of the coun- 
try where it is made and the land is situated. 

The public acts of public officers purporting to be exer- 
cised in an official capacity and by public authority, shall 
net be presumed to be usurped, but a legitimate authority. 
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amie wn 2 given or subsequently ratified. If it were nota 
legal presumption that public and responsible officers claim- 
ing and exercising the right of disposing of the public do- 
main, did it by the order and consent of the government 
in whose name the acts were done, the confusion and uncer- 
tainty of titles and pussessions would be infinite.” 


The Court further say, as to an official title: 


“Tf admitted the court must receive it as evidence both of 
the facts it recites and declares, leading to and the founda- 
tion of the grant, and all other facts legally inferable from 
what is so apparent on its face.” 


United States vs. Arredondo, 6 Pet., 724-728. 
See also Delassus vs. United States, 9 Pet., 134. 


In Strother vs. Lucas, this Court again say : 


“ No principle can be better established by the authority 
of this court than that the acts of an officer to whom a pub- 
lic duty is assigned by his King within the sphere of that 
duty, are, prima facie, taken to be within his power.” 


Strother vs. Lucas, 12 Pet., 437. 
See also U. S. vs. Peralta, 19 How., 347. 


These conclusions are fully supported by the decisions of 
the courts of Texas in passing upon the validity of titles 
emanating from the officers of former governments. 

Jenkins vs. Chambers, 9 Tex., 235. 

Johns vs. Shultz, 47 Ib., 482. 

Hanrick vs. Jackson, 55 1b., 17. 

State vs. McLeon, 64 Ib., 553. 

Uhl vs. Masquez, 1 Unpublished Texas Cases (by S. 
A. Posey), 650, 655. 


The inquiry in the present case is therefore narrowed 
down to the single question, whether title to Francisco Garcia 
was made by the proper authorities. 


This point, as well as the general question of title un-. 
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der the confiscation proceedings, are ably treated in the elab- 
orate and lucid opinion of Senor Emilio Velasco, of the city 
of Mexico, furnished on this identical title. We adopt the 
following extracts from that opinion as the remainder of our 
argument under this head. 

We submit that the considerations therein advanced and 
those we have already stated, clearly establish that the court 
below committed error in holding that the plaintiffs had 
failed to show a valid title under the confiscation proceed- 
ings. 


To atiswer this inquiry, resort must be had to the Spanish 
law ; first, we should ascertain the legal force or probative 
power of the documents which have n introduced, and 
are copied from pages 64 to 90 of the transcript of the record. 
These documents exist in public archives, are signed and 
legalized by public functionaries, and refer to business in 
which, in the éxercise of the powers vested in them by law, 
these functionaries ~wtodtaed. 

Ley 1, Tit. 18, Partida 3d, referring to this class of docu- 


ments, says: . 


“ An instrument of writing from which an ascertainment 
of proof springs forth, is any chart made by hand * * * 
or from another authentic person worthy of belief. A very 
great advantage derives thereform ; for it is an evidence of 
passed things, and an ascertainment of the litigation upon 
which it is made.” 


Gregorio Lopez, in his first note upon this law, says that 
three classes of instruments are mentioned in it: 


“Those which are authentic and are entitled to credit by 
themselves, and not requiring any other ee for their 
validity ; those which bear the authentic seal of the king or 
others, which are called authentic; and an instrument of 
writing is also called authentic which is done by a function- 
ary in a business pertaining to his office, and to which he 
has been assigned by the public authority.” * 


eee 


* The latin text is: Et habes hic tres species instrumentorum: quedam 
enim sunt authentica, que per se fidem faciunt, neque requirunt aliud ad- 
miniculum ad sui validitatem: et hwe dicuntur authentica ex appositione 
sigilli authentici Regis, vel aliorum. * * * Item dicitur scriptura 
authentica, que est confecta per aliquem officialem in pertinenibus ad off- 
cium suum, ad quod auctoritate publica fuit assumptus. 
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ont 


The documents upon the confiscation and sale are, there- 
fore, authentic documents, and in their whole contents are 
entitled to full faith and credit. Thus, when the Governor 
of ‘Texas affirms in them that, by order of the commanding 
general, the property was confiscated, the affirmation is 
entitled to full faith and credit. A direct proof by the 
introduction of a certified copy of the order of confiscation 
issued by the commanding general, would undoubtedly have 
been proper; but if it is not in existence the facts are suffi- 
cient proof that it did in fact exist: 


I. The inventory made (R., 64) by Captain Don Francisco 
del Prado y Arce, October 27, 1814, states that the said 
property was confiscated by order of the commanding gene- 
ral, Brigadier Don Joaquin de Arredondo. From the tenor 
of that document it is to be deduced that the said Prado v 
Arce held the character of depository (custodian) and ad- 
ministrator of the confiscated property, and, consequently, 
when stating in the inventory that the confiscation had been 
done by the order of the commanding general he attirmed 
a fact connected with the exercise of public functions and 
on account of which he exercised these same functions. 


II. The Governor of Texas forwarded to the intendent of 
San Luis Potosi the inventory established by Captain Prado 
y Arce, and, in his communication (R., 70) he stated that 
the property had been sequestered from the insurgents who, 
in 1811, took part in the revolution in Texas. The Gov- 
ernor of Texas, proceeded in the confiscation business in the 
exercise of the functions intrusted to him by law. When 
forwarding the inventory to the Intendent of San Luis Po- 
tosi, he accepted its contents and assumed the responsibility 
thereof, consequently it results from the documents authen- 
ticated by the Governor of Texas that, in consequence of 
having taken part in the insurrection which occurred in 
Texas in 1811, the property of Miguel Losoya was confis- 
cated by the order of the commanding general, Brigadier 
Don Joaquin de Arredondo. 


III. The opinion of Don Jose Ruiz de Aguire, the Asesor 
Intendency of San Luis Potosi, and the decree of the in- 
tendent, Don Manuel de Acevedo (R., 71), in which he cou- 
curs in the opinion, are, as stated by the Governor of Texas, 
in the beginning of his statement of September 19, 1817, 
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founded on the fact that the confiscation of the property was 
effected by the order of the commanding general of the 
eastern provinces. As will subsequently appear, both the 
Intendent and his Asesor were judges, and in these cases 
acted us judges; there is reason, therefore, for affirming that, 
by a judicial resolution (judgment), it was declared that the 
property had been confiscated by the order of the command- 
Ing general, and that the report of the Governor of Texas 
was considered a sufficient foundation for this declaration. 


IV. Finally, in the Asesor’s opinion and in the decree of 
the Intendent of San Luis Potosi (R., 77), it was directed 
that a report of the decision of these functionaries should be 
made to the commanding general. It further appears that 
this decree was complied with, and there is no evidence 
whatever that the commanding general denied the correct- 
ness of the report made by the Governor of Texas. 

These several reasons admit of no doubt that the confisca- 
tion was effected by order of the commanding general ; and 
authorizes the affirmation that it was done by a judicial 
resolution by a competent authority. It was so declared ; 
therefore thjs point cannot be questioned. 


Having disposed of the question of fact, it remains to ascer- 
tain the provisions of law. 


Ley 1, Tit. 2, Partida 7, among the cases of treason, enu- 
merates the following : 


“The third is, if any one induce, by deed or advice, a 
country or people owing obedience to their king to rise 
against him or not to obey him as well as they formerly 
did.” 


This law was repeatedly reproduced in several Spanish 
codes. It is law 5, Tit. 32, of the Ordonamiento de Alcula. 
It was included in the Recopilacion (Ley 1, Tit. 8, 18 Lib. 
8), and finally it was set down as Ley, Tit. 7, Lib. 12, of the 
Novissima Recopilacion. 

One of the penalties imposed upon a person guilty of 
treason was that of confiscation, established y Ley 3. Tit. 2, 
Partida 7, in the following words : 


“And all his property must belong to the King’s Cham-~ 
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ber.” The same penalty was established by Ley 2, Tit. 7, 
Lib. 12, of the Novissima Recopiiacion in these words: “All 
his property is for our (the King’s) Chamber.” See also In- 
stitutes of Asso., 1 White, Recop., 255. 


The third question to be examined is the mode of pro- 
cedure in the matter of confiscation. 


Ley 4, Tit. 7, Lib. 12 of the Novissima Recopilacion pro- 
vides that when the offense was not notorious, property is 
not confiscated before the accused has been head and found 
guilty; but, if the offense was notorivus, then, without hear- 
ing the accused, confiscation should be proceeded with. This 
is expressed in the following words: 


“Tt is not our will that such persons should forfeit their 
property and offices without having first been heard and 
found guilty, and let the laws of our kingdom be observed 
in such case unless their treason or evil deed be notorious.” 


The last question is, what was the competent authority for 
proceeding in the matter of confiscation ; and, consequently, 
to what authority did it belong to ascertain whether the case 
or was not notorious, and whether confiscation was to be 
made without hearing the accused. 


Ley 4, Tit. 7, Lib. 12, of the Novissima Recopilacion 
shows that the king was to take cognizance of the cases of 
confiscation. He it was who disposed of the confiscated 
property. To him complaints wereaddressed, and he ordered 
that the truth be ascertained without the form of trial. 
Finally, the king, in these words, “except in case the treason 
or evil deed committed by them be notorious and we 
have fully satisfied ourselves of it,” reserved to himself the 
power of inquiring whether or not the case was notorious 
and, consequently, the power of confiscating the property 
of a person accused of treason without hearing him. 

The power of taking cognizance of cases of confiscation, 
reserved to the king by said law, was intrusted in the Span- 
ish colonies to otner functionaries to whom, consequently, 
it belonged, to inquire whether or not the case was notorious ; 


and, therefore, whether the sentence of confiscation was to 


be pronounced without hearing the accused party. On this 
point it is necessary to inquire into the provisions of the 
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laws in force in the territory of New Spain, which subse- 
quently became the Mexican Republic. 

The law to be considered in this case is the Real Ordenanza 
(Royal ordinance for the establishment and instruction 
of - a army and Provincal Intendents in the Kingdom of 
New Spain, December 4, 1876). 

The Asesor of the Intendency of San Luis Potosi refers 
to article 82 of this Ordenanza in his opinion (R., 71), 
wherein he recommended the sale of the property. 

In Article 1 of the Ordenanza twelve Intendencies were 
established, one of which was that of San Luis Potosi. In 
Article 7 it was provided that the Alcade, Mayor or Corregi- 
dor (chief Alcade or Corregidor) of San Luis Potosi should 
be united with the Intendency established in its capital and 
province. For this reason, in the procedure of confiscation, 
the title of Intendent Corregidor of San Luis Potosi is as- 
sumed. This government by Intendents continued until 
the independence of Mexico. (Hall’s Mex. Law, § 16.) 

The Intendents were very high functionaries in the colony. 
The king reserved to himself their appointment (see end 
of Article 1). Their functions were various and of very 
different nature from each other. In Article 7 it was or- 
dered that they should take charge of the Departments of 
Justice, of Police, of Finance, and War. Each of these 
Departments embraced highly important business of various 
kinds, minutely mentioned in the Ordenanza. 

Article 10 provides that the civil and military Governors, 
among them the Governor of Texas, should subsist. These 
Governors still retained cognizance of judicial and police 
matters, together with the military command of their re- 
spective territories and matters pertaining to the Depart- 
ments of Finance and War. The same article, at its close, 
provided that the Intendents should appoint as their sub- 
delegates the said Governors within the territories of their 
respective commands. 

Article 77 also says, in order that the mandates of 
the Intendents be complied with in relation to this 
matter (the Department of Finance) and to that of 
War, * * * they shall appoint * * *  sub- 
delegates only for matters of controversy connected with 
these two branches, it being understvod that in the capitals 
and districts of the * * * government the said sub- 
delegate shall be attributed tu the Governors themselves as 
is provided in Article 10. 
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In the same Ordenanza, the matter of Department of 
Finance is included, in articles 75 to 249, and, among them, 
Article 82 is included. This article refers to confiscation 
which, therefore, belonged to the Department of Finance, in 
which the Governor of Texas acted as sub-delegate of the 
Intendent; and, on this account, it is to be observed, in the 
procedure of the confiscation of Losoya’s property, that the 
Governor applied to the Intendent of San Luis Potosi for 
instructions, and acted according to the orders of the latter. 
As said before, the functions of the Intendent were various. 
The whole administration of the Department of War was 
intrusted to them ; that which referred totaxation and fiscal 
property also pertained to them; they were the superior 
authority in the Department of Police; and, finally, they 
were jndicial authorities. : 

In this latter capacity their functions were exceedingly 
comprehensive. The Intendents were Chief Justices in their 
provinces, and were intrusted with the jurisdiction which 
formerly belonged to the Corregidores and Chief Alcaldes 
(Art. 11). Article 21 specifies the laws to which, in the ad- 
ministration of justice, they ought to subject themselves. 
Articles 22 and 23 confer upon them the power of super- 
vision and vigilance over the other justices of the Province. 

Each Intendent should have a “ Teniente Letrado”—a 
deputy versed inlaw. The powers of this “ Teniente Letrado,” 
as a judicial functionary, had a dual character (Art. 15). By 
himself, in civil and criminal] cases, he exercised contentious 
Jurisdiction ; in this point of view, he was independent of 
the Intendent’s court, and his sentences were appealed from 
before the audiencia (Art. 19). But, besides this, he was 
Asesor (adviser) of the Intendent; in this capacity all the 
Intendency’s business, whether administrative or judicial, 
wherein a legal question was involved, was referred to him 
for his opinion to enable the Intendent to act. In this point 
of view the Asesor was an integrant part and parcel of the 
Intendency’s court. For this reason in the procedure relat- 
ing to the confiscation of Miguel Losoya’s property, the In- 
tendent, Don Manuel de Acevedo, called for the opinion of 
the Asesor, Don Jose Ruiz de Aguirre. 

These explanations being made, it is proper to ascertain 
the legal character of the procedure in the confiscation of 
Miguel Losoya’s property. 
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Art. 82 provides : 


“In cases of confiscation of property situated in their prov- 
inces (those under an Intendent) and of which a viceroy, the 
commanding general of the frontiers, the audiences, or other 
tribunals have cognizance, they (the Intendents) ought not 
to intervene without a special permission or trust from them 
(the viceroy, the commanding general, the audiencia or other 
tribunal) while the said property is kept sequestered ; but, 
if the same come to be confiscated by a sentence ordered to 
be executed, it shall be the special duty of the Intendent to 
proceed to the alienation thereof, and the collection of the 
proceeds, and also to take cognizance of all claims and contro- 
versies subsequently arising upon the confiscated property.” 


This precept gives rise to various consequences. The 
commanding general of the frontiers had the right, in the 
matter of confiscation, to take cognizance and pronounce 
sentence of confiscation. We have already stated that, ac- 
cording to the Ordenanza de Intendentes (Art. 10) the Gov- 
ernors of provinces, besides having the military command, 
attended to matters of Justice and Police, so that they exer- 
cised the military command, were in charge of civil admin- 
istration, and constituted a tribunal. 

Thus, in matters of confiscation, in which the command- 
ing general intervened, it behooved him to follow the pro- 

ure established by Ley 4, Tit. 7, Lib. 12 of the Novissima 
Recopilacion, and to exercise the powers which the Kin 
exercised in the metropolis; and, consequently, it pertain 
to him to inquire whether or not the crime was notorious 
—. he might order confiscation without hearing the ac- 
cused. 

In the proceedings relating to the confiscation of Miguel 
Losoya’s property, it is stated that “ the commanding general 
of the eastern provinces” confiscated this property. The 
Intendent Corregidor of San Luis Potosi and his Asesor rec- 
ognized him as such; therefore itis not permissible to doubt 
that the commanding general of the eastern provinces was 
a commanding general of the frontiers, and consequently 
had the power to take cognizance of matters of confiscation. 
It follows, then, that the confiscation of Miguel Losoya’s 
property was ordered by an authority clothed by law to that 
effect. 

When inquiring into the probative force of the documents 

3 , 
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upon confiscation, contained in the transcript of the record, 
we said it was fully proved by them that Miguel Losoya’s 
iract of land was confiscated by the commanding general, 
above mentioned and, among the reasons, we stated that the 
proceedings of the Intendency had a judicial character with 
the force and effect of judicial decision. 
Art. 78 of the Ordenanza de Intendentes provides: 


“As to what pertains to the exercise of contentious juris- 
diction in the proceedings and business of my revenue the 
Intendents shall take special and exclusive cognizance, with 
inhibition of all magistrates, tribunals and audiences of that 
kingdom. * * * ‘They shall also act in» all causes in 
which any interest may accrue * * * to my royal ex- 
chequer, or which may pertain to any of the branches or 
rights thereof under administration or in lease, both in re- 
spect to collection and to all matters incident thereto.” 


The provisions of Art. 82, in that part thereof which orders 
that when property shall be confiscated it shall be the special 
and exclusive duty of the Intendents to proceed to the 
alienation and to take cognizance of controversies which 
may be subsequently raised upon the confiscated property, 
are a consequence of this precept. Confiscation once de- 
clared, the property belonged to the Fisc and, therefore, as 
property in which the royal exchequer held an interest, it 
remained subject to the exclusive jurisdiction of the Intend- 
ents both for ordering the sale, and for taking cognizance 
of controversies raised concerning it. | 

According to Art. 77 the military governors, as sub- 
delegates of the Intendent, were his subordinates. The 
powers of these sub-delegates, says the same article, in refer- 
ence to the two branches above mentioned (Finance and 
War), extended only to the proceedings instituted by them 
until they were placed in a position to undergo sentence, 
and, when in that condition, they were to forward the pro- 
ceedings to the Intendent of the province for his decision, 
according to justice, in concurrence with his Asesor. 

The Governor of Texas instituted the proceedings in the 
condition in which the confiscated property was in 1817. 
The purpose of this procedure was to effect the sale of said 
contiscated property. Under Art. 77 it pertained to him to 
institute it; but the sentence that had to be pronounced as 
to whether or not it must be sold, whether or not there was 
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a legal cause for sale, and whether or not the condition of 
the property was such as to require sale, was a resolution 
(judgment) which, according to Art. 77, could only be pro- 
nounced by the Intendent after having heard his Asesor.* 

In accordance with these rules the Governor of Texas in- 
stituted the proceedings sent them to the Intendent of San 
Luis Potosi, who asked the Asesor’s opinion, and, concur- 
sw - it, pronounced sentence ordering that the property 

sold. 

In determining this point the Intendent and his Asesor 
had principally to inquire whether the confiscation was 
legal; or, in other words, whether a competent authorit 
had ordered it. They (the Intendent and his Asesor) ad- 
mitted that the commanding general of the eastern prov- 
inces had made the confiscation. They considered as suffi- 
cient proof of that fact the statement contained in the pro- 
ceedings instituted by the Governor of Texas. Their adju- 
dication in this case was legal, because the Governor was a 

ublic functionary, who, in the exercise of his functions, had 
instituted the proceedings; and, according to Ley 1, Tit. 18, 
Pariida 3, and to the note by Gregorio Lopez, above recited, 
that which he stated in those proceedings in relation to the 
business intrusted to him by law was entitled to faith. 

But besides this, in the exercise of the authority vested in 
them by law to formulate a decision as to whether there was 
or was not occasion for the sale of the property, the Intend- 
ent and his Asesor had to inquire whether there was any 
confiscation. They, to whom the law gave jurisdiction for 
pronouncing the sentence of sale, had to examine and settle 
the proofs of the existence of the fact of confiscation. They 
may have believed, as sufficient to establish that fact, the 
emai. ¢ instituted by the Governor ; they might also not 

ave considered them as sufficient, and demanded ampler 
information on the subject. In eithercase they acted in the 
exercise of their jurisdiction. They deemed the proceedings 
offered sufficient data for ordering the sale, and considered 
that the fact of confiscation ordered by the commanding 
general was sufficiently proved by the Governor’s repert. 


* Many of the sections of the Ordenanza de Intendentes above quoted will 
be found translated in— 
1 White Recop., 357 ; 
2 White Recop., 68; 
Hall’s Mex. Law, 33 15-84. 
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They may have been mistaken ; but, at all events, their sen- 
tence is final and a legal truth. 

The Ordenanza de Intendentes gave them jurisdiction to 
take cognizance of claims and litigations arising after con- 
fiscation upon the confiscated property; and, to this end, the 
Fisealles (King’s Attorneys) had to report to them the dis- 
traints which had taken place to enable them, according to 
such report, to recover the property. In the long interval of 
time after Losoya’s land was sequestered which —— be- 
fore the sale, he, or his heirs, if he had died, might have 
claimed against the confiscation and instituted, before the 
Intendent a suit to have the confiscation declared not legal. 
They did nothing of the kind, thus accepting the proceed- 
ings; and, the sale once effected, the law offered no remedy 
either against the sentence ordering the sale or against the 
sale. Therefore, the title by virtue of which Captain Garcia 
acquired the tract of land is perfectly legal; 1t emanated 
from a judicial procedure, pursued by a competent authority 
and against which there is no recourse. 

Assuming that there may have been some flaw in the sale 
of the property, yet it is a title which preserved its force 
against all persons except against the true owner. This 
principle, adopted in legislation, and in Spanish jurispru- 
dence, is derived from the Roman law. 

The latter law distinguished the case in which property 
had been sold by the owner from the case in which it had 
been sold by one who was neither the owner nor possessed 
of the right to sell. In the first case dominion was trans- 
ferred; in the second case the vendee acquired a right to the 
thing, superior to that of any other person except the owner. 
In the first case the acquirer (vendee) could exercise against 
a third party who had taken possession of the property the 
real “actio de dominio;” in the second case the vendee could 
also exercise against third parties, in the same situation, the 
real “actio publiciana ” to obtain a recovery of the property. 

The laws of the digest “de publiciana in rem actione” 
treat extensively this subject. According to the first law, he 
who claimed the thing by virtue of a just title, even if he 
had not prescribed it, provided it was not claimed by the 
true owner, obtained judgment, and, according to the third 
law, the vendee in good faith has a just title, and may resort 
to the “actio publiciana.” 

Escriche, in his dictionary of legislation, word “accion 
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‘qomeg mand treats this subject, in the sense to which we 
ave just referred, and quotes Ley 13, Tit. 11, Partida 3, and 
the final part of Ley 50, Tit. 5, Purtida 5. 

The theory of this action, according to Escriche, is that it 
invests with the character of owner one who is not yet such, 


but who has a better right to the thing than a third party. - 


In this sense, this action was introduced into the Spanish 
legislation, but without giving it the special charécheriat ic 
which it had in the Roman law, and without distinguishin 
it from the action de dominio with which it remained blended, 
with this difference only, that the titulo colorado (or color of 
title) was a legal title against all persons except the true 
owner; hence it results that a third party, whoee title does not 
emanate from the owner, cannot question the validity of the 
title, because against him that the title is a proof of dominion 
in favor of the vendee. By virtue whereof the defendants 
have no right to deny the legality and validity of the plain- 
tiff’s title unless they alleged and proved that they were the 
assignees or transferees of Losoya’s rights—a pretension 
which they have never made. 

Among the laws quoted by Escriche is Ley 50, Tit. 5, Par- 
tida 5, in the final part whereof it is said, that if a thing 
belonging to another person is sold to two persons at differ- 
ent times, he who took possession first has the better right 
to it, always reserving the right of the true owner; conse- 
quently, color of title, coupled with possession, gave to the 
vendee a real right against every one except the owner, and, 
therefore, it is not lawful for third parties to impugn the 
title, thus exercising the right reserved alone to the owner 
or his successors. | 

If subsequently to taking possession the vendee loses pos- 
session before prescribing the thing, his right is superior to 
that of all persons excépt the owner. He may pursue his 
action against third parties in the capacity of owner, restin 
on the purchase and on subsequent possession, because thi 
ape have no right to question the validity of the title. 

n such case judgment should be pronounced declaring 
ownership in favor of the vendee; but such judgment bears 
no prejudice to the true owner who had not litigated, and 
who, during the term of prescription, may either exercise 
his right de dominio, or in case the thing has returned to his 
power, oppose the exception de dominio against the person 
who would sue him for it. 
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This is conclusively expressed in Ley 20, Tit. 22, Partida 
3. According to this law a judgment rendered against one 
person bears prejudice to another; therefore, says the law, if 
one who is owner of a field or other thing should see or 
know that another party had sued a third party, in posses- 
sion, for it, and judgment was rendered in favor of the 
plaintiff, the owner of the thing may claim it from whomso- 
ever holds it. The judgment does not injure the owner, 
beeause the person who held the thing and occupied it, and 
against whom judgment was rendered, did not hold posses- 
sion by the mandate of the owner. Therefore, according to 
the Partida laws there is an essential difference between the 
true owner and a third party. The latter cannot exercise 
the rights belonging to the owner, because he has no man- 
date from him; and, consequently, cannot object to the 
validity of the title by virtue of which the thing passed into 
the power of the vendee—that title is sufficient to hold the 
thing from third parties on account of dominion. 

The difference between the owner and a third party is 
this: 

The title does not injure the former except where the term 
of prescription has expired; but it injures the latter even 
when prescription has not run. 

But, in the condition of this case, even the true owner 
cannot impugn the title, because, assuming that it had de- 
fects and that the property was soid by one who had no 
right to sell it, all this was healed by prescription, by virtue 
whereof the title remained perfect. 

For prescribing real estate the requisites were: just title, 
good faith, possession, the time specified by law, and the 
prescriptibility of the thing. (Ley 18, Tit. 29, Partida 3.) 

A just title is one which, by its nature, transfers dominion ; 
such as a deed of sale (Ley 18, Tit. 29, Partida 3). Such just 
title exists in this case. 

Good faith is a belief entertained by the possessors that the 
persons from whom he received the thing was the proprietor 
of it, or at least, was authorized to alienate it (Ley 12, Tit. 
29, part 3). Good faith is always presumed (Escriche, word 
prescription), because it is never presumed that a person has 
been guilty of an act reproved by law. This condition also 
exists in this case. 

Possession should be acquired without violence, be public 
and continuous (Escriche, Article, Prescription, the third re- 
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quisite). In the present case possession was acquired with- 
out violence, for the vendee used none in acquiring the tract 
of land; it was public, because it was acquired in conse- 
quence of a sale made at public auction, and it was continu- 
ous, because it was not interrupted until after 1843. 
Ley 29, Tit. 29, Partida 3, specifies the cases in which pre- 
scription is interrupted, none of which took place in the 

resent case. Possession lasted the time established by law. 

hat time was ten years between those present, and twenty 
years between those absent (Ley 18, Tit. 29, Partida 3). By 
those pega is meant those who are in the province, al- 
though not precisely in the place where the thing is (end of 
Ley. 19, Tit. 29, Partida 3). If Losoya or his heirs were in 
Texas from 1819 to 1829 the ten years’ prescription was suf- 
ficient; and if they were abroad, twenty years was required ; 
and if they were present a part of the time and absent a part 
of the time, their time of presence is computed with relation 
to the term of ten years, and their time of absence counts 
double (Ley 20, Tit., 29, Partida 3). 

By prescriptibility of the thing is meant that the thing be 
liable to be prescribed ; and in this point of view all things 
may be prescribed which exist in the commerce of men 
(Escriche, word prescription, the fifth and last requisite). 
This condition is also fulfilled within this case. 

Summing up: November 22, 1839, the day when twenty 
years expired from the day of the sale of Losoya’s land at 
public auction, the title remained prescribed and perfect, 
and in such condition that not even the true owners could 


claim against it the actio de dominio even against them being | 


in force. 


Plaintiffs’ Exceptions and Demurrers. 


Assusning that errors have been shown in the particulars 
already indicated, it becomes pertinent, in view of another 
trial, to inquire into the correctness of the ruling of the court 
upon the special exceptions interposed by plaintiffs to the 
special defences of laches and stale demand; presumption of 
grant from an alleged long possession; value of improve- 
ments in good faith ; estoppel from non-assertion of title for 
a long period of time, and alienage. (Record pp. 46-7; and 
bill of exceptions No. 3, record pp. 169-170.) 
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1, Laches—Stale Demand. 


Even in Texas under the very liberal system of practice 
there prevailing the defence of stale demand is not availa- 
ble as against a strictly legal title. (Satterwhite vs. Rosser, 61 
Tex., 172; Williams vs. Conger, 49 Tex., 602; Murphy vs. 
Welder, 58 Tex., 235; Carlisle vs. Hart, 27 Tex., 350.) 


In Murphy vs. Welder the court say: 


“The cases of Carlisle vs. Hart, 27 Tex., 350, and Connelly 
vs. Hammond, 51 Tex., 648, in which the defence of stale de- 
mand was successfully interposed, were both cases in which 
the parties setting up the claim had only an equitable right 
which they had failed to assert for ten years or more before 
the date of suit, without alleging any satisfactory explana- 
tion of their laches. On the other hand, in the present case, 
the defendants in error have a clear legal title to the land 
in suit, perfect on its face, and to such a title the plea of stale 
—— alone could not possibly constitute a defence.” 58 

ex., 241. 


The rule announced by the Supreme Court of Texas in 
the cases above referred to is in harmony with the decis- 
ions of this court. 


2. Presumption of Grant. 


In Sulphen vs. Norris, 44 Tex., 242, it is said: 


“ Notwithstanding the doctrine of presumption of grants 
from the government seems to be recognized by this court, 
yet no case has gone to the length of establishiny a title 
based on presumption. 

“It is not pretended that McWilliams, from whom plain- 
tiffs’ ancestor bought, had any title. 

“We understand the rule to be, in this class of cases, when 
a title is to be shown from the government, that juries may 
be told that they can presume a grant to have issued, not 
that they must so presume. No well-considered case can be 
found, we apprehend, where a grant has been presumed, it 
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the party in making out his case shows that in fact no 
grant ever did exist, or where he fairly disproves the pre- 
sumption. 

“We think it now pretty well understood that this pre- — 
sumption is subject to be disproved just as you might dis- 
prove or defeat limitation when pleaded in a suit, by show- 
ing a payment, or an admission, or any other fact which 
would rebut the presumption arising from the lapse of time. 
(Taylor vs. Watkins, 26 Tex., 688, and authorities cited.) On 
the other hand, cases may be found in which courts and 
juries have gone to the length of ergpres. a grant in the 
face of the almost admitted fact that none ever did in fact 
exist. This class of cases, however, is referuble to incor- 
oye hereditaments and not to the thing or fee. Centuries 

ad elapsed in the history of landed property before it was 
even supposed that the presumption of a grant could be in- 
dulged by the courts against the crown, but finally the sub- 
terfuge before spoken of was resorted to.” 


The presumption of the regularity and validity of a grant 
indulged in favor of innocent purchasers is a very different 
thing from presuming the existence of a grant. (Blythe vs. 


Sutherland, 40 Tex., 65.) 

For facts which justify the presumption of a grant see 
Shepherd vs. Harrison, 54 Tex., 91-96. 

To raise the presumption of a grant some evidence must 
be given tending to show title good in substance, though 
wanting some essential matter to make it formally complete, 
and a possession consistent with the grant to be presumed. 
(Enders vs. Sternberg, 2 Abbott Court of Appeals, ——.) 

But it is to be observed that the plaintiff, Pilar Garcia de 
Sabariego, against whom the presumption of a grant is in- 
voked, is now and since investiture of title has been a feme 
covert, against whom the presumption of a grant cannot be 
indulged. (Gilman vs. Tilton, 5 N. H., 233-4.) 


In Washburn on Easements, 2d edition, page 156,‘it is 
said : 
“No presumption of grant, therefore, arises from adverse 
4 
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enjoyment against a feme covert or a minor or an Insane 
person, nor would the admission of a feme covert that such 


grant existed be admitted as evidence against her.” 


This proposition is supported by the following citations: 
Watkins vs. Peck, 13 N. H., 360; Melvin vs. Whiting, 13 Pick., 
184; Reimer vs. Stuber, 20 Pa. St., 458-468 ; Edson vs. Mun- 
sell, 10 Allen, 557, and McGregor vs. Wait, 10 Gray, 74. 

Tie distinction between the presumption of a grant from 
the Government and the presumption of an intermediate 
link in the chain of conveyance is recognized in Biencourt 
vs. Parker, 27 Tex., 573. | 

To sustain the presumption of grant it must be by defi- 
nite boundaries and coextensive with them. Sulphen vs. 
Norris, 44 Tex., 243; Daingerfield vs. Paschal, 11 Tex., 579. 


3. Value of Improvements. 


The provisions of the statute of Texas on the subject of 
improvements are as follows: 


“The defendant, in an action of trespass to try title, may 
allege in his pleadings that he and those under whom he 
claims have had adverse possession in good faith of the 
premises in controversy for at least one year next before the 
commencement of such suit, and that he and those under 
whom he claims have made permanent and valuable im- 
provements on the lands sued for during the time they have 
had such possession, stating the improvements and their 
value, respectively, and stating, also, the grounds of such 
claim.” Art. 4813, R. 5S. 

“Where the defendant has filed his claim for allowance 
for improvements in accordance with the preceding article, 
if the court or jury find that he is not the rightful owner of 
the premises sued for, but that he and those under whom he 
claims have made permanent and valuable improvements 
thereon, being possessors thereof in good faith, the court or 
jury shall, at the same time, estimate from the testimony— 

“1. ‘The value at the time of trial of such improvements 
us were so made before the filing of the suit, not exceeding 
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the amount to which the value of the premises is actually 


increased thereby. 

“2. The value of the use and occupation of the premises 
during the time the defendant was in possession thereof (ex- 
clusive of the improvements thereon made by himself or 
those under whom he claims), and also, if authorized by the 
pleadings, the damages for waste or injury to the premises 
committed by him, not computing such annual value for a 
longer time than two years before suit nor damages for 
waste or injury done before said two years. 

“3. The value of the premises recovered without the im- 
provements made as aforesaid.” Art. 4814, R. S. 


With reference to the succeediag articles on the claim for 
improvements it will not be necessary to reproduce them 
here in full. 

By Art. 4,815, R. S., if value of improvements exceed rent 
and damages, the rent and damages are to be estimated for 
the purpose of balancing the claim for improvements, and 
no further ; and the defendant is not to be liable for any ex- 
cess, if any, beyond the value of the improvements. 

By Art. 4,816, R.S., if rent and damages exceed the value 
of the improvements, the plaintiff is entitled to a judgment 
for the excess and for the premises. 

By Art. 4,817, R. S., where judgment is rendered for de- 
fendant for the excess of the value of improvements over 
rents and damages, the plaintiff cannot have writ of posses- 
sion until after the expiration of one year, unless he pay the 
judgment with interest. 

By Art. 4,818, R.S., if the plaintiff neglect to pay within 
the year, the defendant is allowed six months after the year 
to pay the value of the land without improvements, and to 
forever bar plaintiff of his writ of possession. 

By Art. 4,819, R. S., if defendant fails to pay for the land, 
as aforesaid, the plaintiff is entitled to his writ of possession. 

By Art. 4,820, R. S., the judgment is required to recite the 
value of the land without the improvements, and to contain 
directions, etc., required by the preceding articles. 
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It would seem that the defence thus interposed is an 
equitable one, and not permissible on the law side of the 
court. 


4. Estoppel. 


It is clear that no facts amounting to an, estoppel were 
alleged against plaintiffs. Reliance is placed solely on the 
fact that plaintiffs for a long period have failed to assert title 
to or exercise dominion over or pay taxes or other charges 
against the Jand. This is not sufficient to defeat plaintiffs’ 
action. Moss vs. Berry, 53 Tex., 633; Williams vs. Conger, 49 
Tex.,602; Murphy vs. Welder, 58 Tex., 241. 


In Murphy vs. Welder it is said : 


“ No conclusion, adverse to the legal title of the true owner, 
can be drawn from the fact that, after his title is perfected, 
he refrains for a long period of years to take corporeal pos- 
session of his land.” (49 Tex., 241.) 


Again, in Williams vs. Conger, Mr. Justice Moore observes : 


“We know of no authority to.warrant the court in hold- 
ing that the mere failure to pay taxes, or the laches or delay 
of the owner in bringing suit for the recovery of the land to 
which he has a legal title, will defeat his action where there 
has been no actual adverse possession for a sufficient length 
of time to support a plea of limitation.” (49 Tex., 602.) 


This ruling is approved and followed in Moss vs. Berry, 
where it is said : 

“ Laches of the owner of the legal title in suing and pay- 
ing taxes will not defeat his action, where there has not been 


actual adverse possession for a sufficient time to support the 
plea of limitation.” (53 Tex., 633.) 


The remaining issues made by the pleadings are not be- 
fore this court for determination. Whether the defendants 
are protected under their several pleas of limitation or by 
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other defences interposed, dependent upon proofs, and 
whether the plaintiffs can bring themselves within the ex- 
ceptions to the statutes of limitation, are mixed questions of 
fact and law to be determined by the trial court. 


5. Alienage. 


It cannot be -definitely determined from the record what 
action was taken by the court on the plea of alienage.- The 
fact that the court proceeded to determine the question of 
title would indicate that the plea was disregarded ; yet the 
assignment of errors and bill of exceptions allege as error 
the refusal of the court to sustain the exception to the plea 
presented by plaintiffs in their supplemental petition. Be- 
cause of this uncertainty it has been deemed proper to pre- 
sent the question. 

There can be no question of the right of plaintiffs to sue 
as aliens for the recovery of the property in controversy, and 
for the rents and profits thereof. 

Whether plaintiffs are entitled to recover is a different 
question, and depends upon the validity of their title. : 

In Oritz vs. De Bennavides, 61 Tex., 62, the Supreme Court 
of Texas expressly recognize, upon the authority of Jones vs. 
Mc Masters, 20 How. ; Sabariego vs. White, 20 Tex., and An- 
drews vs. Spear, 48 Tex., the right of an alien plaintiff claim- 
ing title by inheritance to maintain an action for the re- 
covery of lands in Texas. | 

The case also shows, notwithstanding the seeming adverse 
intimation of the court in Cryer vs. Andrews, 11 Tex., 170, 
that an alien feme covert may, under proper pleadings, make 
available, as against the plea of limitation, the exceptions 
contained in the statute in favor of femes covert. 


In Wiederanders vs. The State, 64 Tex., 133, 138, et seq., it is 
held: : 


1. That, by express provision of the Constitution of the 
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Republic of Texas, aliens could take by inheritance from a 
citizen and were entitled to a mohement time within which 
to become citizens or to dispose of their estate ; and, further, 
that the act of Jan. 28, 1840, re-enacted March 18, 1848, fixed 
nine years as a reasonable time, dnd provided that, unless 
an alien should become a citizen or dispose of jhe estate 
within that period, it should be declared forfeited and es- 
cheated to the State. 

2. That an estate in fee vests in an alien immediately on 
the death of the ancestor, subject to be defeated by his fail- 
ure to become a citizen or to ispose of the estate within the 

eriod prescribed by statute. This, say the court, is not a 
imitation, but a condition subsequent, and on failure to 
comply with it the resumption of the estate must be by 


entry under judicial process ; and— 


3. That, no provision having been made by the legislature 
for escheating see which had descended to alien heirs, the 
courts are without jurisdiction to declare such escheats. 
(See also Hanrick vs. Patrick, 119 U. S., 156.) 


The concluding clause of the 8th Article of the treaty of 
Guadalupe Hidalgo, concluded February 2, 1848, and pro- 
claimed July 4, 1848, provides: 


“In the said territory property of every kind, now be- 
longing to Mexicans not established there, shall be inviola- 
bly respected. The present owners, the heirs of these and 
all Mexicans who may hereafter acquire said property by 
contract shall enjoy with respect to it guarantees equally 
ample as if the same belonged to citizens of the United 
States.” (Rev. Stat., relating to Post Roads, Public Treaties, 
&e., page 496.) 


In State vs. Sais, 47 Tex., 307, it is said: “This treaty is 
binding as a law for the protection of title” * * * “It 
is the duty of a court to know and follow the law existing 
in any part of the present limits of the State at the time 
and under which a title to land was acquired. * * * 

“Where one Government succeeds another over the same 
territory in which rights of real property have been ac- 


quired the preceding government is not a foreign govern- 
ment whose laws must be proved in the courts of the succeed- 


ing Government.” (Ib.) 


— 
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Again, in Quella vs. State, 47 Tex., 304-5, the Supreme 
Court say : xt 

“It is the business of the courts of Texas to know and 
expound the laws pertaining to the rights to land situated 
in Texas and here in suit, whether the laws upon which the 
right to the land depend are laws made by the State of 
Texas, by the Republic of Texas, by the State of Tamaulipas 
as part of Mexico, or by Spain.” 


In United States vs. Moreno, 1 Wallace, 404, it is said: 


“When the sovereignty of Spain was displaced by the 
revolutionary action of Mexico, the new Government es- 
tablished regulations upon the same subject. 

“These two sovereignties are the spring-heads of all the 
land titles in California existing at the time of the cession 
of that country to the United States by the treaty of Guada- 
lupe Hidalgo. That cession did not impair the right of 
private property. They were consecrated by the law of 
nations, and protected by the treaty. The stipulation was 
but a formal nition of the — sanction in the 
law of nations. The act of March 3, 1851, was passed to 
assure to the inhabitants of the ceded territory the benefit 
of the rights of property thus secured to them. It recognizes. 
alike legal and equitable rights, and should be administered 
in a large and liberal spirit. A right of any validity before 
the cession was equally valid afterwards, and, while it is the 
duty of the court in the case which may be brought before 
it to guard carefully against claims originating in fraud, it 
is equally their duty to see that no rightful claim is rejected. 
No nation can have any higher interest than the right ad- 
ministration of justi:ze.” 


In Brownaville vs. Cavazos, 100 U.S., 138, it is remarked: 


“ By the treaty of Guadaulupe Hidalgo, ratified on the 
30th of May, 1848, the Rio Grande was acknowledged to be 
the boundary between Mexico and the United States, when, 
of course, the jurisdiction of Tamaulipas over the premises 
in controversy ceased, but the rights of private property pre- 
—— existing east of the Rio Grande were in no respect 
affected. 
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“Tf they had arisen before the independence of Texas 
their validity was to be determined by the laws of Mexico 
or Tamaulipas then in force.” 


The treaty of Guadalupe Hidalgo must be construed to 
protect a title which accrued before the independence of 
Texas. (Brownsville vs. Cavazos, 100.U.S., 138 ; State vs. Sais, 
Sup. Protocol to the treaty of May, 26, 1848). But, whether 
covered vy treaty or not, such a title, when valid, has always 
been respected and sustained in Texas; and the right to 
enforce it, although asserted by alien, is now too well settled 
to be questioned. (Jones vs. McMasters, 20 How., 8, approved 
in Sabariego vs. White, 30 Tex., 576; Airhart vs. Massieu, 98 
U.8., 491; Hanrick vs. Hanrick, 54 Tex., 101, approved and 
followed by this court in Hanrick vs. Patrick, 119 U.S., 156; 
see, too, Kilpatrick vs. Sisneros, 23 Tex., 125, et seq; Barrett 
vs. Kelley, 31 Tex., 483; Baldwin vs. Ostermon, 6 Wall., 116; 
Philipps vs. Moore (a Texas case), 109 U. S., 208.) 

In the Protocol to the treaty concluded May 26, 1848, 
amongst other explanations touching the su; pression of the 
10th Article of the original treaty, it is declared : 


“Conformably to the law of the United States, legitimate 
titles to every description of property, personal and real, 
existing in the ceded territories are those which were legiti- 
mate titles under the Mexican law in California and New 
Mexico up to the 13th of May, 1846, and in Texas up to the 
2d of March, 1836.” (Rev. Stats. relating to Post Roads, 
Public Treaties, &c., page 502.) 


Let us revert to plaintiff’s title and the law by which it 
is to be tested. , 

1. Francisco Garcia, the ancestor of plaintiff, Pilar, 
and the owner of the premises in controversy, died in La 
Bahia (Goliad), Texas, in 1834, while Texas yet constituted 
a part of the Republic of Mexico. He left surviving him 
his widow, Gertrudes Berrera, and a daughter, Pilar, the 
then wife of Sabariego, the present plaintiff, who was the 
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only issue of the marriage. Garcia and Gertrudes Berrera 
intermarried in Texas in 1816, and acquired title to the 
property in 1819. 

Upon the death of Garcia, the property descended, as to 
an undivided one-half, to his daughter, Pilar. . (Solomon vs. 
Maynard, Dallam 548.) 

In Sabariego vs. White, 30 Tex., 576, this is recognized as 
the rule of descent. 

In the case last referred, with respect to one league and a 
half of iand, which was granted, in the municipality of Go- 
liad on the 6th day of August, 1833, to Gertrudes Berrera, it 
is said : 


“The plaintiff, Pilar, we inherited one moiety of a 
league and a half of land from her father, who died in Texas 
before the revolution, and who had never left the territory, 
her full dominion over that moiety accrued before she left 
Mexico, and her right to it was complete on the death of her 
father, in 1854.” (J6., 590.) 


Gertrudes Berrera, the mother of Pilar, died in Matamoras, 
Mexico, in 1843. Pilar’s claim is, therefore, by descent : (1) 
As to one-half, in 1834, as sole heir of her father ; and (2) as 
to the other half, in 1843, as the sole heir of her mother. 

The title to the half derived in 1834 having arisen before 
the independence of Texas—declaration whereof was made 
March 2d, 1836—its validity is to be determined by the 
laws of Mexico then in force. (Brownsville vs. Cavazos, 100 
U. S., 1388; State vs. Sais, 47 Tex., 307; Sabariego vs. White, 
30 Tex., 576; Peeler’s Law and Equity, sec. 55, page 195.) 
Of these laws the courts take judicial notice, and no proof 
thereof is necessary. (United States vs. Perot, 98 U.S., 428; 
Cuella vs. The State, 47 Tex.) ‘And the interpretation thereof 
by the State courts will be followed by the Federal Courts. 
(Christy vs. Pridgeon, 4 Wall., 195.) 

With respect to the half of the premises derived through 
her mother, if the right of Pilar Garcia accrued when the 
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erant was made to her father in 1819—as seems to be held 
in Sabariego vs. White, supra—unless affected by his death, 
her title as to such portion, instead of resting wholly upon 
descent at the death of the mother, in 1843, wouid seem to 
relate back to the date of the grant; but, be this as it may, 
Pilar’s right to take and recover the inheritance derived 
from her mother is sustained by the authorities already re- 
ferred to. 

The Revised Statutes of Texas, under the title “ Trespass 
te Try Title” contains the following provision taken from 
section 6 of the aet of February 5, 1840, inserted as article 
IS12: 

* Nothing under this title shall be so construed as to alter, 
Peni peauiy’, or take away the rights of parties arising under the 
laws in foree before the introduction of the common law; 
but the same shall be decided by the principles of the law 
or laws under which the same accrued or by which the same 
were regulated or in any manner affected.” 

It is, however, immaterial whether the laws of Mexico be 
resorted to in determining the rights of Pilar to that portion 
of the premises derived from her father and the laws of 
Texas and the common law as to that derived from her 
mother. The result is the same; she is in either case en- 
titled to maintain the snit and recover unless her rights 
have been lost. 


We submit that the judgment should be reversed. 


W. Tlavvetrr PHiuirs, 
Joun [LANcock, 
S. R. Fisuer, 

For Plaintiffs in Error. 
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PILAR GARCIA DE SABARIEGO, ef at., 
‘a3 , Plaintiffs in Error, 
MARY A. MAVERICK, er at., | 
2 | Defendants in Error. 


Error to the Circuit Court of the United States for the Western — 
District of Texas. 


BRIEF OF DEFENDANTS IN ERROR ON MOTION 
FOR A WRIT OF CERTIORARI. 


A a mE eR ee 


Supreme Court of the United States. 


No. 1007. 


PILAR GARCIA DE SABARIEGO et al., 
Plaintiffs in Error, 
v8. 
MARY A. MAVERICK et al., Defendants 


in Error. 


Brief of Defendants in Error on Motion for Certiorari. 


1. In support of their motion for a Writ of Certiorari the de- 
fendants in error beg leave to call the attention of the Supreme 
Court to the fact that while translations of the ‘‘ partition pro- 
ceedings ’’ and of the so-called ‘‘ confiscation proceedings and 
deed from Commissioners to Francisco Garcia ’’ are incorporated 
in the first Bill of Exceptions of plaintiffs in error and thus 
made a part of the Transcript, the Spanish papers, from which 
the translations were made, are omitted. 

We respectfully submit, that these papers in the Spanish lan- 
guage are necessarily a part of the record, and should be subject 
to the inspection of the Court. Rule 11 of this Court provides, 
that ‘‘ Whenever any record transmitted to this Court upon a 
writ of error or appeal shall contain any document, paper, testi- 
mony, or other proceedings in a foreign language, and the record 


does not also contain a translation of such document, paper, tes- 
timony, or other proceedings, made under the authority of the 
inferior Court, or admitted to be correct, the record shall not be 
printed; but the case shall be reported to this Court by the 
clerk, and the Court will thereupon remand it to the inferior 
Court, in order that a translation may be there supplied and in- 
serted in the record.”’ 

If, then, as this rule prescribes, this Court will not proceed to 
the hearing of a cause or even permit the record to be printed 
Without a translation of a document in a foreign language, it 
seems to us quite as important that the document or paper, of 
Which a translation is furnished, should accompany the transla- 


tion and be made a part of the record. 


2. In the original petition in this cause Mrs, E. A. M. Hous- 
ton, Dr. J. R. Smith and C. Upson, as executor of the estate of 
James Vance, deceased, were made defendants. Each of these 
parties filed a disclaimer, as stated in the affidavit in support of 
the motion for certiorari ; and upon these disclaimers an order 
was made by the Circuit Court dismissing them. This order is 
embodied in the record, but not so the several disclaimers. 
While the plaintiffs in error may not object to the order of dis- 
missal, or claim its entry as error, we yet think that the record 
should show the reason for the order, in case objection thereto 


should be made. 


5. Defendants in error also complain of the omission from 
the record of the abstract of the claim or title of the plaintiffs 
to the land in controversy in this cause, tiled before trial in the 


Circuit Court, on demand of the defendants. 


The omission of this abstract is more serious, as defendants 
think, than the other omissions complained of, in view of the 
provisions of the Statute of Texas upon the subject of ‘“ Tres- 
pass to try title,’’ by which, as we understand the matter, the 
Courts of the United States are governed in cases of this char- 
acter. The Articles of the Revised Statutes of Texas, here ap- 


plicable, are as follows : 
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‘‘ ArT. 4796. After answer filed, either party may, by notice 
in writing, duly served on the opposite party or his attorney of 
record, not less than ten days before the trial of the cause, de- 
mand an abstract in writing of the claim or title to the premises 
in question upon which he relies.”’ 


‘ArT. 4797. Such abstract of title shall be filed with the pa- 
pers of the cause within twenty days after the service of the no- 
tice, or within such further time as the Court, on good cause 
shown, may grant; and in default thereof, no evidence of the 
claim or title of such opposite party shall be given on the 


trial.’’ 


‘¢ Art. 4798. The abstract mentioned in the two preceding 
Articles shall state : 

‘Ist. The nature of each document or written instrument 
intended to be used and its date ; or, 

‘2d. If a contract or conveyance, its date, the parties there- 
to and the date of the proof or acknowledgment, and before 
what officer the same was made; and, 

“3rd. Where recorded, stating the book and page of the 
record, | 

“4th. If not recorded in the County where the trial is had, 
copies of such instrument, with the names of the subscribing 
witnesses, shall be included. 

‘‘Tf such unrecorded instrument be lost or destroyed, it shall 
be sufficient to state the nature of such instrument and the loss 


or destruction.”’ 


“Art. 4799. The Court may allow either party to file an 
amended abstract of titles, under the same rules which author- 


ize the amendment of pleadings so far as they are applicable ; 


but in all cases the documentary evidence of the title shall at 
the trial be confined to the matters contained in the abstract of 


titles.’’ 


It is respectfully submitted by the defendants in error that 
under these provisions of the Texas Statute an abstract of title, 


demanded and filed as in this ease, i= as material as the plead- 


ings of the parties, and that therefore it should be as much a 
part of the record as the pleadings for the proper adjudication 
of the cause. 

If the assignment of errors contined itself to the ruling of 
the Cirenit Court upon the papers set out in plaintiffs’ abstract 
and offered in evidence, the omission of the abstract from the 
record would be less miaterial, but plaintiffs also assign as error 
the ruling of the Court below © in refusing, upon the objection 
of defendants, bo allow or olye welolit to univ of the proots offered 
hy plaimtitls in “Upport of their tithe as set forth in their first 
Bill ot Exceptions.” 

We aitvht assume, that the counsel of plaintitis would net 
undertake to offer « vid hee ol ah equitable title In an action at 
law. vet from the statement of offers made it would) seem that 
‘they were attempting to rely upon equities, which have no 
foundation in faet. or Liprerni hitters whether documentary or 
oral lowes rheot Ep prea which Were lot admissible under their 
pleadings and certatnly not noticed in their abstract of claim or 
title, hy which the adeissibility of at least some of the evidence 
ofered must be judged, Hlencee we think that the abstract tiled 
shoul bye Incorporated in the recored anal respeetfilly ask that 


the mrotten fora writpof ecertrorart be vranted 


JACOB WARLDER, 
Qdrpeoat thre defendants. tor himself and 
1h) behalf oft his covwletendants. 


C. UPSONR, 


Attorney for the motton 
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SUPREME COURT 


OF THE UNITED STATES. 


OCTOBER TERM, A. D. 1887. 


PILAR GARCIA DE SABRIEGO anp 
MANUEL SABRIEGO, Plaimtiffs in Error, 
v8. 


MARY A. MAVERICK, Et Al., Defendants in Error. 


From Circuit Court U. $. Western District of Texas. 


BRIEF. 


JOHN IRELAND, 
Counsel for Defendants in Error. 
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This suit was brought to recover a suerta of Jand described 
in. the pleadings, in the heart of the city of San Antonio. The 
property sued for originally belonged to one Miguel Losoya, 
under whom all the defendants claim and hold. 


ili ie 


Sam’! A. Maverick being the purchaser from Losoya, and 
the other defendants holding under Maverick. In order to show 
that Losoya’s title had been divested out of him prior to Mav- 
erick’s purchase, it was contended that Losoya was a traitor to 
the Spanish crown at some time about 1819; that his property 
had been confiscated, and that Garcia, the ancestor of plaintiff, 
had bought it for the sum of fifty-five dollars. This purchase 
is supposed to have been made in 1819. 

On the trial of the cause plaintiff introduced a record re- 
citing what it is contended is an account of the sale of the pro- 
perty at which Garcia, plaintiffs ancestor, bought. 

These proceedings are to be found from page 49 to 89 of re- 
cord. Plaintiffs then stated to the court that this record was all 
they had to offer in order to show a condemnation and confisca- 
tion. The court charged the jury to return a verdict for defend- 
ants. R. page 31. 


The correctness of this charge is the main question in this 
case, and all the points may be noticed in arguing this one. 


1. Did Plaintiff show any confiscation of Losoya’s pro- 
perty, or any proceedings or orders looking to its confiscation? 

2. The record introduced begins with the proceedings in 
allotting lands by which Losoya got this property, and closes 
with its sale and purchase by Garcia for fifty-five dollars. 

This proceeding in sale doeg not purport to be the confisca- 
tion, or any part of it. 


Would the court have been justified in telling the jury that 
they could presume that there had been such condemnation. 

If, under any state of the case, it could have been done, cer- 
tainly not in this, after counsel announced that they had nothing 


further to sustain the theory of a confiscation. In proceeding 
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beyond the usual course and practice, no presumptions of their 
correctness can be indulged. State vs. Sullivan, 9 Texas R., 156. 


But it is contended that under the Spanish government, 
and under the Mexican government, the fee to these lands, as 
they are in Mexico to-day, remains in the government or com- 
munity, and that nothing was granted but the right of occupancy 
and water. 

When a suerta or sub-division became vacant and remained 
so for one year, any one could denounce it and take possession, 
and such an one could hold so long as he remained in posses- 


sion. 


We see in this record so introduced by plaintiff, that Lo- 
soya obtained his right by an allotment, after it had been aban- 
doned by former occupants. 


So Losoya had nothing of value to be sold, and Garcia pur- 
chased nothing but ‘One-half dula of water, (R., page 66,) 
valued at $50, (R., page 85,) even if there was any authority for 
the sale, which has not been shown. 


But if there had been a confiscation and sale by Spanish 
authority, the decrees hereinafter quoted completely restored 
all such property to former owners. 

Art. 82, decrees of vice-royalty, required regular proceed- 
ings to confiscate. This decree reads as tollows: ‘‘Art. 82. Jn 
the cases of confiscation of property situated in the provinces 
of any vice-royalty ‘birrie,’ the commanding general of the 
frontier, the audiences or other tribunals, shall not interfere 
with the same without special commission or charge of the same 
during their sequestration, but should the same be confiscated 
by authority duly executed, it becomes the private duty of the 
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intendentes to proceed with the transfer and collections of their 
values,’’ thus showing that regular decrees were necessary to 
confiscation. 


1. White’s Recopilacione, 255. 


1. ” ” 238. 
1. sé 66 957. 
“6 269. 


There must be a record: 
1. Whites Recop., 330. 
Party must be cited, ibid, 331. 


The act if performed of confiscation was an extraordinary 
proceeding and no presumption of a correct basis for the act can 


- arise, such as would be presumed in the course of the perform- 


ance of ordinary or usual acts of a known officer. 
Gaines vs. Henan, 24 How., 553, 580 and 590. 
Jones vs. Musibach, 26 Texas, 235. 


In 1810 Mexico declared her Independence of Spanish au- 
thority. The struggle continued until 1821. Can it be truthful- 
ly contended that acts of confiscation by Spanish authority after 
such declaration and during the struggle were valid and effectual 
to pass title-to real property, notwithstanding Mexico made her 
declaration good by a final triumph over Spanish arms? 


If the Government and people of Mexico declared and as- 
serted her Independence in 1810, could Spanish authority con- 
fiscate the property of those who adhered to that declaration in 
particular localities when the declaration was finally made good 
in 1821? 

Wheaton’s International Law, 56. 

R. R. Co., vs. Commissioners, 36 Texas, R., 425. 
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Mexico was an independent state vested with all sovereign- 
ty and rightful authority over all the territory formerly dominat- 
ed over by Spain from 1810, this too notwithstanding Spanish 
officials held certain localities by the sword until 1820. 

Lawrence-Wheaton’s International Law, page 36. MclIlivaine 
vs. Cox. 4 Cranch, 212. 
See Mr. Lawrence’s letter to Lord Aberdeen, 22 Aug., 1828. 


The original owner is entitled to the benefit of postlining 
and the title to real property acquired in war must be confirmed 
by treaty before if can become completely valid. 

Lawrence-Wheaton’s Int. Law, page 683. 

Modern usage is not to confiscate. 

Lawrence-Wheaton, 529 and 530. 

‘6 sé 609. 


How then could a military officer of an enemy confiscate the 
property of a citizen who adhered to the declaration which was 
made good, and the pretended authority making the confiscation 
entirely expelled and forever ciestroyed? 


At page 412 Wheaton, 2 English Edition, says ‘‘the inhabi- 
tants temporarily under military rule of an enemy can not be 
compelled to take up arms against their country.’’ This being 
true, how can their property be confiscated? 


If the local community is retaken (as this was) the rights 
of persons are restored and the acts of those in temporary occu- 
pation (as the Spanish) fall to the ground. 

Wheaton, 2 English Edition, page 412. 


Temporary occupation may enable the occupants (military) 
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to acquire a right to movables but not to immovables. 
Same page. 


If the authority that confiscated real property be expelled, 
his sale of such property becomes void and the purchaser gets 


nothing. 
Same page and book. 


There is no order or decree confiscating the property of 
either the civil court or military. None could be presumed be- 
cause plaintifis stated to the court that they had nothing further 


to show confiscation. 
This has been noticed in a former part of this argument. 


2. Domat’s Civil law, 2457, 2669. 

1. White’s Recopi!acione 255, 238, 269, 350, 1-39. 

Tine whole is void because there is no description of the 
property either in the pretended sale or in the supposed deed. 
“One dula’”’ of water means what? 

In the deed, no county, parish, state or municipality is 


named. 
In legal proceedings the law is more exacting than in trans- 


actions between private parties. Coffee vs. Sylvan, 15 Tex., 359. 


The constitution of 1812 of Spain, forbids confiscations. This 
instrument was promulgated in Mexico in October, 1812. See 


Cadiz constitution, Article 304. 


But supposing a legal and formal confiscations till all confis- 
cated property was restored to the owner in 1821. 
Decree of December 15th. 


The deed does not show from what source or authority it is 


made, state or nation. It was not archived in the general land 


office, 18 of April 1876. Texas constitution, Art 138, Section 2. 
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It may be objected that there was. some sort of vested righ 
in plaintiff that could not be divested by. the. constitution first 
quoted. 


To this I reply that there could be no vested right in an 
alien that would be protected in this way. 

She had no vested rights, nor could have. The court will 
take judicial cognizance of the fact that in Mexico aliens can not 
acquire the fee to real property. 

Watrous vs. McGrew, 16 Texas, 512. 

Hollman vs. Peebles, 1 Texas. 


This the court knows to be the law in Texas, when yet 
a Republic. It was the law in Mexico then, and the presump- 
tion is that it is so yet. 

This being the case, Texas only accords to citizens of 
Mexico such rights as her citizens are accorded by Mexico. 

Revised statutes of Texas, page 5, Article 9. 

47 Texas Rep., 318. 

The ancestor of plaintiff was an alien. 


Plaintiff was, and is an alien, and the ancestor could no, 
transmit nor could plaintiff inherit. 

Hollman vs. Peebles, 1 Texas. 

This plaintiff is not a stranger to this court, 

McKinney vs. Sabriego, 18 How., 235. 

White vs. Sabriego, 23 Texas, 243. 

Sabriego vs. White, 30 Texas, 576. 


The statute being once fixed, the presumption is that it con- 
tinues and has always been so. 

Then according to the allegations in the petition both she 
and her ancestor were aliens when descent was cast. 
From her former standing in this court.and the courts of 
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Texas, it will not be required of defendants to prove who she is, 


or what she is politically. 


Alienage. 
Section 10, General Provisions, Constitution of the Republic, 


Article 7, constitution of 1845. 


How could she inherit or hold property according to her 
own showing? She has not even been in Texas for forty years. 


No alien shall hold, except, &c. Inheritance is not a hold- 


ing from the Government directly. 
Her claim then if any became null and void, and by the 
constitutions of 1845, 1861, 1869 and 1876, these claims stand 


null and void. 

8 Otto, 496. Her case is an alien from choice. 

The mother and child, plaintiff, were both aliens. 

Stale Demand. 

There is in this case enough to excite our admiration for the 
boldness displayed. 

She alleges in her petition that the defendants took posses- 
sion of the property and evicted her therefrom in 1843, forty 
vears ago. More than the time alloted to each generation. 

She stands by for forty years, and beholds a populous city 
reared on the ruins of a few jacals, that have been swept and 


ruined by the floods. 


Her ancestor expended fifty-five dollars tc buy a ‘dula’’ 
of water, the property of one who was struggling to expel a 
foreign crown from his country, and who after a struggle of 
eleven years, succeeds. Her or his vendees meet at the expiration 
of sixty years, and are told that just before the’ final triumph of 
Mexican Independence a Lieutenant Colonel in the service of his 


Spanish majesty, notorious as an outlaw and despot, in viola- 
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tion of the constitution of his country, had confiscated his estate, 
and it had been bought by the retreating royalist as he ran to tell 
the tale. 
Even infants and married women are bound in their inter- 
course with the world to observe the rules of common honesty. 
Crayton vs. Munger, 9th Texas. 


Stale demands are peculiarly adapted to, and pleadable 
against married women, because they are shielded by the letter 
of the law from the operation of the statute of limitation. _ 

lf this claim is not stale, it would be difficult to find one. 

A stale demand is defined to be a supposed right unclaim- 
ed for a long period of time. 

3 Mason, 161. 

Story’s Eq., 1520. 

Walsh vs. Hart, 27 Texas, 350. 

DeCordova vs. Smith, 9 Texas, 159. 

McMasters vs. Mills, 30 Texas, 595. 

Fleming vs. Reed, 37 Texas, 152. 

Barrett vs. King, 31 Texas, 480. 

Williams vs. Conger, 49 Texas, 602. 


In Mills vs. McMasters, supra, adverse possession had only 
been taken three years before the suit was brought. Mrs. Mc- 
Masters was a married woman at and before such possession, 
yet the court says, 30 Texas, at page 594-5 that the claim was a 
stale demand. 

In thecase at bar more than forty years had elapsed from 
the date of adverse possession by Maverick before suit was 
brought. 

At common law, and in all the earlier English statutes» 
twenty years was the longest limitation. 

Under the laws of Texas, ten years is the longest period. 
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The doctrine of stale demand, which is only another mode 
of limitation not pleadable in courts of law, should be reduced in 


proportion. 


Indeed the reason for retaining a saving clause in the laws 
of limitation in Texas, has entirely ceased, and the rule should 


’ 


cease. 
At common law, a married woman could not sue or hold 


property in her own right. 


In Texas she can do both, and there is nothing in our sit- 
uation to induce or call on the courts to extend this exemp- 
tion in her favor. : 

O’Brien vs. Hillburn, 9 Texas, 297. 

Cannon vs. Hemphill, 7 ‘* = 184. 

White vs, White. 5. * 2a 

Mitchell vs. White 4 ‘* 2883. 

Chapmann vs. Allen, 15 ‘* = 278. 


Stale demand, Barrett vs. Kelly, 31 Texas, 476. 


Every act of the Republic and State on the subject of limi- 
tation has been directed towards the most speedy settlements of 
land titles. Thus the 25th section of the act of 1841, (Hartley’s 
Digest, Article 1397,) directs that the law repealed shall govern 


when titles will be more speedily settled by it. 
The wife could sue under the civil law, and it required her 


to do so when other people were acquiring right to her property, . 


and if she neglected she was barred. Ist Partida, page 374 


Law Sth. 


I understand that the doctrine of prescriptfon being an 
equity rule, knows no one and at the expiration of twenty years, 
ten in Texas, an absolute deed will be presumed as absolutely 


Sn 
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as if one in proper form was produced, and according to plain- 
tiff’s allegations adverse possession was held here forty-one years 
before suit brought. 

Barday vs. Howell, 6 Pet. R. 498. 

If twenty years (ten here) it is a complete bar in equity. 

Elmendorff vs. Taylor, 10 Wheat., 153. 

It may be set up against any title whatever. 

Bradstreet vs. Huntington, 5th Pet., 402. 


The civil law was the basis of the rules of society under 
which their rights have been acquired and it abhorred delay. 


Domatt Civil Law, 877, Section 4. 
Society demands a settlement of rights. 
Lewis vs. Marshall. 5 Pet. 470, [bid 457. 


These defendants are protected. No record in land office or 


elsewhere, until very recently. 
Aerhart vs. Massmer, 98 U.S. R., 491. 


See order on the subject of amnesty, Laws Coahuila and 
Texas, Page 285. 

No oath has been taken by the plaintiff such as is required 
by 12th Section of the act of Congress, of the Republic. 

Appendix No 2, page 249, Dallam’s (Tex.) 14 Dec., 1837. 


This pretended sale was made in November, 1819. Record 
page 86. 

Spanish authority at that time was almost entirely destroyed 
in Mexico. 

It was in Articulo Mortis and expired one year from that 
time. 

A struggle is maintained for eleven years, the Mexicans 
fighting for Independence against Spanish authority, and as the 
Spanish sway pales and wanes, and as the last of the Roya) 
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forces are making terms and their way out of the country, they 
give a longing glance back and declare that the property of the 
victorious party shall be confiscated, and it is sold toa Spanish 
Loyalist, Garcia, for the splendid sum of fifty-five dollars, and 
sixty-five years thereafter, though Losoya nor his vendees have 
ever been or could be molested by the confiscating power, his 
heir, though an alien, after this great lapse of time, finding 
that her father was not executed by the triumphant party, 
comes and seeks to disturb the inhabitants of a populous city by 
setting up claim to this ‘‘dula’’ of water purchased by her father 
for fitiy-five dollars. 

It is insisted that this is’ not a stale demand. 

In the proceedings the property is called water and houses. 

In the same connection other property is called land, suerta. 

Extracts from the constitution of Spain, adopted in 1812, 
and promulgated in Mexico 6th of Sept. of that year. Alaman’s 
history of Mexico, Vol. 3, page 277: 

‘*In the name of the Omnipotent God, Father, Son and 
Holy Spirit: [Article 24] No Spaniard shall be judged in civil 
or criminal laws by a commission, but only by a competent 
tribunal appointed previously by law.”’ 

[Article 242.] ‘*The power of applying the laws in civil 
cases pertains exclusively to the tribunals.”’ 

[Article 243.] Neither the Cortez nor the king can exer- 
cise in any case judicial functions, nor ca!l up from an ‘nferior 
court pending cases nor order to be opened judgments con- 
cluded.’’ 

[Article 244.] ‘The law shall make the order and formalities 
of suits which shall be uniform in all the tribunals and neither 


the Cortez or the king can dispense with them.”’ 
[Article 246.] ‘‘Neither shall the execution of the laws be 
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: suspended, nor any regulation for the administration of justice 
| made.”’ 


[Article 304.] ‘‘Neither shall there be imposed the confis- 
cation of property.’ 


[ Article 305.] ‘‘No punishment imposed, no matter what the 
crime may be, ought to be transcendental for any time to the 
family of the one who suffers it, but it shall only have effect 
upon the one deserving it.”’ | 


WHO WERE SPANIARDS? 


Article 1. ‘‘The Spanish nation comprises the embodiment 
of all Spaniards of both hemispheres.”’ 


| While common law, justice and reason, as well as the con- 
| stitution of 1812, forbid confiscation, it had been attempted in 
; some localities, coatrolled by the military. After the restora- 
| tion of peace and the triumph of the party whose property had 
been taken from them by the military, the Mexican Congress 
decreed as follows: . 
Vol. 1, page 21. ‘Ordered that the commanders of the 
Spanish government restitute all property which they have con- 
fiscated from, and belonging to the so-called insurgents.”’ 
‘Your Excellency: The supreme Constitutional Mexican 
Congress in consideration of the solicitation of Captain Men- 
eses respecting that there may be declared included in the de- 
cree of the 15 December last, by which it was ordered to return 
all properties confiscated and seized by the anterior goverment 
for the supposed crime of adhering to the cause of Independence, 


those which no longer remain seized, because the commanders 
of the late goverment applied them to their own use, or sold 
them for their own benefit, ha’ thought well to resolve that the 


decree must be extended to the said goods, and that in conse- 
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quence, the commanders are obliged to make restitution of 
whatever in this manner they have received.”’ 
‘By order of His Majesty we communicate this to your Ex. 
cellency. 
‘*Mexico, 28th March, 1822 
“SECRETARY OF THE DIsPATCH OF RELATIONS.” 


Again, 23 December, of 1821: | 

“That all properties sequestrated from parties addicted to 
the Independence be returned to them. 

‘The sovereign and provisional gubernatorial conventions 
of this empire, ‘In consideration of the _ petition of 
Captain Don Francisco Tello de Meneses, asking that 
the properties of the deceased Prince, Don Jose 

tafael Toredo, of whom he is the testamentary executor, 

that were ordered to be confiscated by the old government for 
the supposed crime of adhesion to the Independence, be return- 
ed to him, has been pleased to order that said properties be re- 
turned to Meneses, provided that the sequestration was not 
based on other motives than the one he mentions, and taking into 
consideration that this resolution shall be applicable to all sim- 
ilar cases, has been pleased to order, and does order, that it be 
circulated to the respective authorities.’ 

‘*The sovereign constitutional Congress of Mexico in conse- 
quence of the petition of Captain Don Francisco Tello Meneses 
to have comprised in the decree of December last, by virtue of 
which it was ordered that the properties confiscated and seques- 
tered by the former government for the supposed crime of ad- 
hesion to the cause of Independence, these that do not remain 
sequestered because the commandants ot the former government 
applied them or sold them for their own use and benefit, has 


been pleased to decide that said decree shall apply to all such 
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properties. Consequently the commanders are hereby bound 
to make restitution of all they have recovered from that source. 

‘‘By order of His Majesty, I communicate it to your Excel- 
lency. 

‘*Mexico, 28th of March, 1822. 

‘To the Secretary of Foreign Relations.”’ 


‘I, F. Crecencio Pachud, a notary public for the capital, 
certify in due form of law that the foregoing are literal copies of 
the contents of the original decree, and order to which it refers 
which I certify to have seen—the first, in the first volume, and 
the second, in the second volume of the collection of orders and 
decrees made by the sovereign and Gubernatorial General Con- 
gress of the Mexican Nation, printed in Mexico in the year 1829, 
by permission of the General Congress, and corrected by a com- 
mission of members of the chamber of deputies. 

‘*A true copy of which is made on this one shéet of paper 
with the corresponding stamp, in compliance with the stamp 
duty law. To cerviiy which I herewith sign my name and affix 
my rubric, on the 24 day of December, 1882.”’ 

[Signed. ] 

‘‘American Consulate certifying that F. Crecencio Pachud 
was a notary Public. Sic.ed December 26, at Monterey by 

tudolph Duval, Vice Consul of U. S. A.”’ 


No additiona! charge as to presumption or other points was 
asked. 
Carter vs. Carusi, 112 U.S. R., 478. 


The points we make, then, are: 
First. 
There was no proceeding in confiscation shown, ex- 
cept as recited in the act of sale by the Spanish authorities, 
military. 
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Second, 
| No presumption can or will be indulged in by court or jury, 
because the confiscation, if it ever took place, was an extra- 
ordinary proceeding and not in the regular or ordinary course 


of justice. , 
: AUTHORITIES: 


Law of Evidence, Wharton, Sec. 1308 

The state vs. Sullivan, 9 Texas Rep., 156. 

Gaines vs. Heenan, 24 How. U. S., 553, 580, 590, 

Jones vs. Musibach, 26 Tex., R. 235. 

2 Domat’s Civil Law, 2457, 2669. 

1 White’s Recopilacione, 255, 238, 289, 230. 

Third. 

The war began in 1810, and ended in 1821. This supposed 
confiscation is said to have been made in 1819. This routed 
and defeated dynasty could not confiscate the property, real, of 
the victorious and successful Mexican people. 


AUTHORITIES: 
Common sense. 


r Wheaton’s Law of Nations, 56. 
R. R. vs. Commissioners, 36 Texas, 425. 
Lawrence- Wheaton International Law, page 36. 
Mell lvaine vs. Cox, 4 Cranch, 212. 
Lawrence-Wheaton’s International Law, 683. 
Same book 529, 530, 609. 
Wheaton’s International Law, page 412, 2d English Ed. 
Fourth, 
There was no authority to confiscate property, and the King 
himself could not do such acts. 
AUTHORITIES. 
Constitution of Spain of 1812. 


Cadiz constitution, Art., 504. 
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Alaman’s History of Mexico, vol. 3, page 277. 
Cadiz constitution, Art., 242, 243. 
Art., 24, 244, 246, 304, 305. 


Fifth. 
All of the property attempted to be confiscated by the van- 


quished Spanish troops was restored by royal orders under 
Iturbide. 


Decree of December 15, I821. 

See ‘‘orders and decrees.”’ 

Orders and decrees Mexican Congress. 
Vol. 1, page 21, 1822. 

See decree 23, 1821. 


Seventh. 
According to plaintiffs’ allegations they were evicted forty 


years before the suit was filed, and the claim is a stale demand. 


AUTHORITIES: 


3d Mason’s C. C. Rep., 161. 

Story’s Equity, 1520. 

Walsh vs. Hart, 27 Texas, 350. 
DeCordova vs. Smith, 9 Texas, 159. 
McMasters vs. Mills, 30 Texas, 595. 
Fleming vs. Reed, 37 Texas, 152. 
Barrett vs. King, 31 Texas, 480. 
Williams vs. Conger, 39 Texas, 602. 
Harpending vs. Dutch Church, 16 Pet. R. 455. 
Barday vs. Howell, 6 Pet., 498. 
Elmendorf vs. Taylor, 10 Wheat., 153. 
Bradstreet vs. Huntington, 5 Pet., 402. 
Marshall vs. Lewis, 5 Pet., 470. 
Aerhart vs. Massner, 98 U.S., 491. 
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Eighth. 

As matter of law the court must presume from the allega- 
tion in the petition of the eviction forty years before suit was 
brought, that defendants have an absolute fee simple title, and 
will not allow them evicted. 

AUTHORITIES: 


1. Greenleaf’s Evidence, Sec. 15, 17. ’ 
Here it is four times longer than the longest limitation. 
Ninth. 
If on inspection of the case it is clear that plaintiff cannot 
recover, this court will not reverse, though the trial court may 
have committed errors. 


AUTHORITIES: 
Brobst vs. Brock, 10 Wall, 519. 


Tenth. 
Ten years is the longest limitation known to the laws of 


Texas. 
AUTHORITIES: 


Revised statutes of Texas. 


Eleventh. 
Prescription is founded on the highest considerations o 


public policy. 
AUTHORITIES: 


Gautier vs. Franklin, 1 Texas 732. 
Public policy demands that the law of estoppel shall have 


full force. 
AUTHORITIES: 


Herman, page 501. 


At the time the transactions took place in Texas, 1810- 
1822, the Spanish constitution and laws and decrees of the 
Emperor and Congress of Mexico, being then the supreme law 
in Mexico and Texas, so far as Spanish authority extended and 
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are now the laws of the case at’ bar, this court will take judi- 


cial knowledge of them. 
AUTHORITIES: 


Wharton’s Evidence, Secs. 283, 285. 

Of prior sovereign, 291 Wheaton. 

This court will consult Mexican Archives, though not of- 
fered in evidence. Romero vs. U. S., 1 Wall, 721. 

The court may consult common history. Wharton’s Evi- 


dence, Sec. 282. ° 
Twelfth 


It was the duty of the court to instruct the jury as it did. 


AUTHORITIES: 


Chandler vs. Van Rhoder, 24 Howard U. S. 227. 


The excluded deposition did not tend to support plaintiffs 
claim of title, and was properly excludeed, Ibid. 

While it might take ‘‘office found’’ to divest an alien of lands 
in Texas, and at common law, still an alien cannot sue to re- 
cover lands either at common law or under the laws of Texas. 

AUTHORITIES. 

White vs. Sabriego, 23 Texas, 243. 

Barrett vs. Kelly, 31 Texas, 476. 

McKinney vs. Sabriego, 18 How., U.S. 235. 

Fourteenth. 

Plaintiffs allege, R. page 2, that they are<citizens of and resi- 
dents of Mexico, and the presumption of law is that they have 
always been citizens of Mexico, and aliens. 


AUTHORITIES: 


White vs. Sabriego, 23 Texas 243. 
Wharton’s Evidence, sect. 1284. 
Walrod vs. Ball, 9th Barb. N. Y. 271. 
Cooper vs. Dedrick, Ibid. 516. 
Smith vs. Smith, 4 page 432. 
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Wilkins vs. Earl, 44 N. Y. 172. 

Moore on Citizenship, page 13. 

Moore on Citizenship, 37. 

Greenleaf on Evidence, Vol. 1 sect., 41. 

No allegation that a citizen of Texas could sue for real 
estate in Mexico. 

Kevised statutes of Texas, Art., 9. 

Clay vs. Clay, 26 Texas 30. ' 

Lacoste vs. Odem, 26 Texas, 458. 

Fifteenth. 
‘*POST LIMINII.”’ 

It is a right recognized by modern nations, and goes far to ~ 

mitigate the calamities of war. 
AUTHORITIES: 
Hubert vs, Moore, Dallam’s Texas, 594. 


After the successful war the Mexican government, as it did, 
was bound to restore the property taken from her citizens during 
the war. Kent, vol. 1, page 107; vol. 1, 6th edition, page 109. 

Sixteenth: 

If there had been formal confiscation it could have con- 

ferred no rights beyond the cessation of hostilites. 
AUTHORITIFS: 

Cooper vs. Telfair, 4 Dallam 14. 

Fairfax vs. Hunter, 7 Cranch, 603. 

Georgia vs. Brailsford, 3 Dallas, 1. 

The Emulous, Ist Gallison 563. 

Ware vs. Hylton, Dallas, 225, 

Brown vs. United States, 8 Cranch, 110. 

Planters Bank vs. Union Bank, 16 Wall 483. 


No title could pass unless confirmed by treaty after the 
war. 
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AUTHORITIES: 
Lawrence-Wheaton, 2d Edition, page 683. 
Wheaton Sec., 398 page 465. 


Seventeenth. 


Plaintiff had to show title in herself, from the sovereignty 
of the soil. This was not done. The setting apart to Losoya in 
1793, for occupation as an inhabitant of the Puebla, was not title 
so far as the Government was concerned, and it was not sufficient 
to show that defendants held under Losoya. An occupant can 
sell, or transmit, without being owner of the soil. 

At the time of preparing and filing this brief, I have not had 
the privilege of knowing what points of law will be urged before 
this court by plaintiffin error. I have endeavored to anticipate 
them, and believing that the court below has committed no 
error that has proven detrimental to the plaintiff. 

J respectfully urge a confirmation of the judgment below, 
and while no motion has been made to advance the case, it is 
suggested that the vast numbers of people interested, and 
amount involved, suggest the propriety of as early a decision as 
may be had. Respectfully submitted, 


JOHN IRELAND. 
Counsel for defendant in error. 
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Reply to Brief of Defendants in Error. 


In the statement of the case it is asserted that the 
defendants claimed under Miguel Losoya. The fact 
is, however, that on the trial no title was asserted 
by the defendants, they resting on their possession. 

While the brief contains this assertion, the point 
is at thesametime made that nothing passed under the 
sale by the Confiscation Board to Garcia ‘‘ but one- 
half ‘dula’ of water’’ and the right of occupancy to 
the land which, it is said, was all that Losoya had. 

Irrespective of the inconsistency of this argument, 
it is manifest that what was sold to Garcia, was the 
‘‘suerte’’ or tract of land owned by Losoya with its 
appurtenant water rights. R. 78, 81, 89. 


As to the validity of the sale to Garcia it is said, 
that the Spanish authorities had no right to confis- 
cate property of the insurgents after 1810. 

The independence of Mexico was not achieved 
until 1821, when the treaty of Cordova was made. 
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Unless Mexico is shown to have taken steps to 


nullify the title, the defendant is not in the position 
to raise such a point. Spenservs. Lapsley, 20 How., 


1 YT 


mw ied. 

Two grounds are relied on to show that the sale 
of the property to Garcia was illegal. 

(1.) It is said that confiscation as a penalty for 
rebellion was abolished by the Constitution of 1812. 

(2.) That after independence, the Mexican Con- 
cress in 1821, decreed restitution of all property con- 
fiscated from the insurgents. 

The case was decided in the court below, solely on 
the ground of the failure of the plaintiffs to produce 
the sentence confiscating the property. The court 
refused to allow plaintiffs to prove that the titles 
derived under the sales by the Board of Commission- 
ers had never been annulled or questioned by any 
governmental action. RK., 50. 

If the issues now madeare properly before the court, 
we submit that they must be determined in favor of 
the plaintiffs. 

On the points raised we have been favored with 
the views of Senor Emilio Velasco, an advocate of 
the city of Mexico, whose opinion on the general 
question of tithe Wwe placed before the court in our first 
brief. We now adopt Senor Velasco’s opinion as 
our argument on the effect of the Constitution of 
1812, and the decrees of the Mexican Congress. 

It clearly shows that the Constitution of 1812 
Was nullified by the decree of Ferdinand VII., issued 
May 4, 1814, and which was communicated to the 
Viceroy of New Spain, who issued an order for its 
due execution. In point of law, that Constitution 
never had any legal effect. 
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It also establishes that the decrees of the Mexican 
Congress relied on by the defendants, apply alone to 
embargoed property still in possession of the Gov- 
ernment officers, or where such property had been 
sold for the personal benefit of such officers, they 
ordered restitution of the proceeds. 

Such decrees did not apply to confiscated property 
which had been sold by the Spanish Government to 
third persons. 

When such was the case, the only relief granted 
was an indemnity by the Mexican Government. 


When Ferdinand VII, King of Spain, was made a 
captive by Napoleon I, in France, in the year 1808, 
central ‘‘ juntas ’’ ( meetings or orders ) organized 
in the several provinces, assumed administrative 
and political authority. Subsequently a supreme 
central governing *‘junta’’ was organized, which 
exercised supreme authority in Spain. Afterwards 
a consul of regency was formed and, finally, in 1810, 
the Cortes met in Cadiz and discussed, drew and is- 
sued the constitution of 1812. 

There were, at that time, two governments in Spain. 
One of them imposed by Napoleon I; first, with 
Murat at its head as the lieutenant of Napoleon ; 
and, next, with King Joseph, Napoleon’s brother. 
Another, or the National Government, especially 
represented by the Cortes of Cadiz, was recognized 
and obeyed by the Spanish colonies in America. The 
constitution of 1812 was published in those colonies 
and they elected deputies to the Cortes there to rep- 
resent their respective colonies. 

The constitutional regime lasted in Spain until 
May 11, 1814, when the Cortes was dissolved From 


* 
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1808 Ferdinand VII. had remained a captive in 
France ; but in 1813 Napoleon 1., having lost a great 
part of his power and influence on the European 
continent, and given up his project upon Spain, a 
treaty was concluded, December 11, 1813, at Va- 
lencia, between both monarchs, and a few months 
thereafter Napoleon restored Ferdinand VII. to full 
liberty. These are historical facts of which the Court 
will take notice. 

Ferdinand VIT., as soon as he retained his liberty, 
returned to Spain and, immediately upon arriving at 
Valencia, issued, May 4, 1814, a decree annulling 
the Cortes, and the constitution and the laws which 
had the same origin, stating, among other reasons, 
that the crown had been despoiled of the preroga- 
tives which were inherent thereto and of which the 
King and his ancestors had been possessed. 

This decree is extremely important in solving the 
question under discussion It was not limited merely 
to a repeal of the constitution and laws of the Cortes, 
butitannulledthem. A vepealwould have meant that 
these laws had produced all their effects; nadllifica- 
tion, on the contrary, gives us to understand that the 
constitution and laws of the Cortes should be con- 
sidered as never having existed. The juridical con- 
sequence is that the confiscation laws had been and 
were in force ; that the constitution being no law did 
not repeal them; and that they could be applied, as 
in fact they were applied, within the territory of the 
Spanish colonies, not only after the constitution had, 
in 1814, been declared null, but even previous to that 
declaration. * 

Such, precisely, are the effects of nullity ; and it 
would seem unnecessary to expatiate on that. point, 
upon which Esecriche may be consulted. (Nullidad y 
Nullo.) 

The acts of Ferdinand VII. were accepted through- 


* Manifesto del Rey, declarando por nula y de ningun valor ni 
efecto, la Constitucion de las llamadas Cortez generales y Extraordina- 
rias de la nacion. 1 Decretus Del Rey Don Fernando VII, p. 8. 
Madrid, 1816. 
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out the dominion of the Spanish monarchy. Abso- 
lute government was restored in Spain. It was recog- 
nized as being of that character by all other govern- 
ments, the United States included. The result is, 
that the King’s orders were accepted as laws, not 
only at home, but also in an international point of 
view, by the governments which recognized Ferdinand 
VII. as absolute king after he had declared the nullity 
of the Cortes. These governments accepted the jurid- 
ical consequences in questions of international order. 
These consequences are applicable to the confiscation 
of Losoya’s property. 

2. December 15, 1821, a decree (Vol. 1 of the Col- 
lection of Decrees of Mexican Congress, p. 76), was 
issued ordering the restitution of property ordered to 
be confiscated by the Spanish government for the so- 
called crime of adhesion to independence. It is de- 
sired to know whether this decree includes only that 
property which was still in the possession of the pub- 
lic treasury, or whether it included the property 
which had been sold and had passed into the hands 
of third parties. 

There are two subsequent orders which remove all 
doubt from the subject. March 28, 1822, an explan- 
atory order was issued, from which it appears that 
the commanding officers of the Spanish government 
had, for their own benefit, disposed of property con- 
fiscated by that government, or sold the same for 
their own advantage. (See Vol. II ofthe Collection 
of Decrees, p. 19.) 

Congress resolved that the decree of December 
15, ordering the restitution of confiscated property 
shonld extend to such property; and, consequently, 
the commanding officers were required to restore 
whatever on that account they had received. 

From this order several consequences are deduced: 

1. That the decree ordering the restoration of 
property ordered to be confiscated did not extend to 
all the property; 

2. That, if the commanding officers of the Spanish 
government had sold confiscated property, using the 
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proceeds for their own benefit instead of depositing 
the same in the public treasury, as was their duty, 
they were required to restore whatever they had re- 
ceived on that account; and, 

3. That, restitution being limited to whatever the 
commanding generals of the Spanish government had 
received, it clearly meant that restitution did not 
extend to property acquired by third parties. The 
Obligation of restitution was personal to the com- 
manding officers of the Spanish government; and the 
law did not extend it to third parties in possession. 

Another still more important order is the decree 
issued October 24, 1823, referring to a relief extend- 
ed to the heirs of Don Ignacio Allende. (Vol. 2, 

ollection of Deerees, p, 205.) 

As may be seen in any Mexican history of that time, 
Don lgenacio Allende was one of the leaders who, on the 
15th of September, 1810, proclaimed the independ- 
ence of what is now the Mexican Republic. He was 
subsequently shot by the Spanish government. July 
19, 1823, the Mexican Congress issued a decree to 
honor the memory of the heroes of Mexican Inde- 
pendence. (Vol. 2, Collection of Decrees, p. 149.) 
In Articles 7 and 13, Senor Allende is mentioned, 
and, among other articles of the same decree, articles 
15, 18 and 24, may be read to elucidate this histori- 
“aul question. The property of Senor Allende, con- 
sisting ina mill, was contiscated; and the case-is ab- 
solutely identical with the one now pending in the 
United States concerning Losoya’s property. 

By the decree just mentioned, Congress ordered 
that the heirs of Don Ignacio Allende should be 
compensated with real or other national property 
for the value of the mill confiscated by the Spanish 
government. (Art. 1.) This order shows that the 
Mexican government respected the sale of that mill 
which had been executed in favor of a third party, 
and that it did not attempt to grant a reparation by 
requiring the third party to return what he had 
bought, but made it with national property. The 
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following article of the same decree leaves no doubt 
on this subject. 

For an understanding of Art. 2 an explanation 
may be necessary. As a general rule, after a judi- 
cial sale has been effected, the price of the sale is 
considered as the just price, and the contract is per- 
fect ; but, in former times in the matter of royal 
revenue, it was a privilege of the Fisc that new bids 
might be admitted within fifteen days after sale, 
provided they reached one-tenth beyond the price of 
the sale, and that, within three months from the 
second adjudication, another bid might be made for 
one-fourth more than the price of the second adju- 
dication (Escriche, Art. Puja). These were privi- 
leges of the Fisc, and Art. 2 of the decree of October 
24, 1823, when providing that no account should be 
taken for establishing the compensations of the aug- 
mentations to the just price of the sale, as a conse- 
quence of the privileges of the Fisc, gives us to un- 
derstand that the sum which should be taken as the 
base for relief was the price of the first adjudication, 
and that that price ought to be considered as the 
just price. 

The bases for the Allende relief were as follows, 
according to Art. 2: 

1. The net proceeds received by the public treasury. 
All these sales were entailed with fees and costs, 
which were deducted from the price of the sales ; 
the relief being limited to the net amount received 
by the public treasury, did not extend to that part 
of the price included in such fees and costs—such 
amount was lost by the heirs of Senor Allende. 

2. From these net proceeds the augmentation of 
the just price, by reason of the privileges of the 
Fise, was also to be deducted ; so that the heirs of 
Allende did not receive even the total amount en- 
tered in the publie treasury. 

By Art. 3 of the same decree of 1823, it is declared 
that the relief ordered by Congress is a favor ex- 
tended in acknowledgment of the extraordinary 
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merits of Senor Allende, and that it should not serve 
asunexample ; that is, asa precedent for other cases. 

We deduce from the several provisions of this de- 
cree that, under the confiscation laws, the mill be- 
longing to Senor Allende had been sold by the Span- 
ish Government ; that the Government of the Mexi- 
can Republie respected the sale and rights acquired 
thereunder by a third party: and that it undertook 
to compensate the heirs of Don Miguel Allende for 
their loss with national property—giving to the pro- 
ceedings the character of a favor or bounty. 

This subject is better elucidated by another pro- 
vision. During the colonial government, and for 
a long time afterwards, public officers had certain 
characteristics Which assimilated them to a species of 
property subject to certain special rules, and, except 
agreeably to rules Which constitute guarantees against 
arbitration action, employees could not be removed 
from them. The colonial government dismissed em- 
plovees who were believed to be adherence to inde- 
pendence. This gave cause for the decree of June 
5, 1822 (Vol. 2 Collection of Decrees, p. 48), which 
provided that, concerning oflices forfeited for ad- 
hesion to independence—if they were vacant—those 
who had been removed from them should be restored 
to them; and, if they were not vacant, those who 
had been removed by the Spanish Government should 
be compensated with other offices of equal rank and 
salary. 

Thus, the Mexican Government respected acquired 
rights to such extreme degree that, even in the mat- 
ter of offices, it was unwilling to replace in them 
those who, on account of their adhesion to indepen- 
denee, had been removed by the Spanish Govern- 
ment, if third parties were holding them. This 
evinces the policy followed by the Mexican Govern- 
ment on these subjec ts. 

The second point is connected with the first. 
The Constitution of 1812 abolished confiscation. 
Ferdinand VIL. declared the Constitution and laws 
having the same origin, null and of no value or 
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effect. After independence the Mexican govern- 
ment might, taking the Constitution of 1812 as a 
basis, have declared the nullity of confiscations and 
sales of confiscated property. But it did nothing 
of the sort. It limited itself to ordering the. resti- 
tution of property of which the public treasury still 
had possession, and respected the rights acquired 
by third parties. Thus it considered that the sales 
under which these rights had been acquired were 
lawful, thereby explicitly acknowledging that the 
actsof Ferdinand VII. annullingtheConstitution and 
exercising absolute power, produced juridical con- 
sequences which, ought to be respected. Therefore, 
property confiscated from the Mexican insurgents 
against the government of Spain, when sold to third 
parties, remained in a juridical situation, which 
the Mexican government acknowledged as lawful, 
the Constitution of 1812 notwithstanding. 

This juridical situation is, obviously, not altered 


‘by the fact that Texas has become a part of the 


United States, Therefore the American courts are 
bound to accept as the ground work of their decision, 
the juridical situation in which the property confis- 
cated from the insurgents and sold to third parties, 
existed after independence. Hence it is, that the 
starting point for determining these questions is not 
the Constitution of 1812, but the acts of the Mexican 
Government determining the juridical consequences 
which, in the matter of confiscation, resulted from 
the laws of Spain from 1812 to 1814. These acts are 
founded upon the fact that the confiscation laws 
were not repealed, or in other words, that the decree 
of Ferdinand VII, annulling the Constitution, is a 
law which produced consequences in the Territory of 
New Spain, and on which rights were founded which 
had to be respected, and in fact, were respected. as 
appears from the laws above mentioned. 
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Objection is made on the ground of non-registra- 
tion of title. 

The first link in the title is a partition through 
Governor Munos, Governor of the province of Texas 
at San Antonio under the authority of the Viceroy of 
Spain in 1792, 1793. This document has never been 
archived in the General Land Office or recorded as a 
deed in the County of Bexar, but has remained 
among the records of the City of San Antonio and 
County of Bexar, as is to be presumed from date of 
deposit, having been directed by Gov. Munos, in 
1793, to be deposited in the archives of the Govern- 
ment. 

The second link in the title is the confiscation and 
sale by Spain, through Gov. Martinez, at San An- 
tonio, of the property mentioned in the first link, 
begun in 1817 and concluded in 1819, and a convey- 
ance from the Board, organized for the sale of the 
property, to plaintiff's ancestor, Nov. 23, 1819. No 
part of this link was ever archived in the General 
Land Office or recorded (except the deed a short time 
since) in the County of Bexar; but, like the previ- 
ous link, it has remained among the records of the 

tity of San Antonio, and afterwards of the County 
of Bexar, as is to be presumed, since date of execu- 
tion. 

The admissibility of these documents in evidence 
is one question ; their legal effect when admitted, 
either by themselves or in connection with other evi- 
dence, is another. Non-registration does not make 
the title void. Nor is the want of registration, even 
if registration be necessary, sufficient of itself to 
postpone the plaintiff ’s grant. Musquizvs. Blake, 24 
Tex., 461, Adng vs. Elson, 30 Tex., 246. 
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To reject the instruments would prevent plaintiff 
from showing actual or constructive notice of their 
title. | 

In Airhart vs. Massieu, 98 U. S., 491, it is said (p. 
500): ‘* Of course buying with actual notice of the 
previous title or under circumstances which make it 
a duty to take notice, is a fraud and deprives the 
purchaser of the immunity arising from the fact that 
such title is not recorded nor deposited in the Land 
Office.’’ Citing Crosby vs. Huston, 1 Tex., 203; 
Grumbles vs. Sneed, 22 1d., 505, 565. 

The introduction of title must necessarily precede 
proof of actual or constructive notice thereof. These 
original documents in Spanish being in the lawful 
custody of the clerk of the County Court, a copy 
thereof upon his certificate, is admissible in evidence. 
Hubert vs. Bartlett, 9 Tex., 97. See, also, R. S. Art. 
2252, Art. 2256, taken from the Act of May 13, 
1846, which reads: 


‘¢ Copies of all conveyances and other instruments 
of writing between private individuals, which were 
filed in the office of any alcalde or judge in Texas 
previous to the first Monday in February, 1837, shall 
be admissible in evidence, and shall have the same 
force and effect as the originals thereof; provided, 
such copies are certified under the hand and official 
seal of the officer with whom the originals are now 
deposited.’’ (See also, //erndon vs. Casiano, 7 Tex., 
322; Andrews vs. Marshall, 26 Tex., 216.) 


The existence of Spanish archives in the office of 
the clerk of Bexar County is recognized by acts of 
February 7, 1853 and August 25, 1856. (1 Paschal, 
Arts. 83-85-86. ) 
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But do the registrationlaws apply to plaintiffs’ title? 
It is to be borne in mind that the premises in cen- 
troversy belonged to the mission Valero of the old 
town of San Fernando, now City of San Antonio, and 
that neither Spain, Mexico nor Texas have, since the 
sale in 1819, ever asserted any claim to them; and 
further, that this is not the case of a subsequent loca- 
tion on, and patent by, the State to a portion of 
what the locator at the time had a right to suppose 
a part of the public domain, as in Gilbeau vs. Mays, 
15 Tex., 410, and cases following in its wake. It 
more nearly resembles the case of Lewis vs. San An- 
tonio, 7 Tex.. 288, which, though elaborately con- 
sidered, contains not the slightest allusion to the 
non-registration of the title of the city. Indeed, the 
title of the city could not have been recorded for the 
title had not been seen since 1833 or 1834. It is ap- 
parent, from the brief opinion in Watson vs. Chalk, 
11 Tex., 89, that the decision turned upon the priority 
of registration of deed from one private person to 
another, though executed before a judge of the jur- 
isdiction.) The deeds were to outside lands not per- 
taining toa mission or municipality. In Airhartvs. 
Massieu, 98 U. S., 91, the controversy was between 
those claiming under an eleven league grant made in 
1830-36, and one claiming under a grant made in 
1835, and another claiming under a headright grant 
made in 1857. The deeds of the defendants were all 
duly recorded long before any trace of plaintiff’s 
title could ** be found in any public office of archives 
or records in Texas. The Protocol of plaintiff's title 
Was first deposited in the Land Office in 1873, after 
the commencement of the suit. The court in this 
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case quotes secs. 37, 40 of the Act of December 20, 
1836. 


These sections are as follows: 


‘‘Sec. 37. Any person who owns or claims land of 
any description, by deed, lien or other color of title, 
shall, within twelve months from the first of April, 
next, have the same proven in open court, and re- 
corded in the office of the clerk of the county in which 
said land is situated; but if a tract lies on the county 
lines, the title may be recorded in the county in which 
part of said land lies.”’ 

‘Sec. 40. No deed, conveyance, lien or other in- 
strument or writing, shall take effect, as regards the 
interests and rights of third parties, until the same 
shall have been duly proven and presented to the 
court, as required by this act, for the recording of 
land titles. And it shall be the drty of the clerk to 
note particularly the time when such deed, convey- 
ance, lien or other instrument, is presented, and to 
record them in the order in which they are presented.”’ 


Paschal, Arts. 4980,4983. 


After quoting the act of October 20, 1866, and 
expressing a doubt as to whether it would apply to 
any other titles except those based on ‘‘land war- 
rant or certificates,’? the court say : 


‘¢But it is not necessary for the defendant to in- 
voke the aid of this law; he can stand on the fair 
construction of the laws of 1836 and 1839. The 
title which he is called upon to combat was not to 
be found either in the Land Office or in the records 
of the counties, the only public depositories to 
which the people could resort to ascertain what 
lands have been granted, and what are vacant and 
free ; and he may well insist that if he and his sev- 
eral grantors had not actual, they should at least 
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have had eonstrnuetive, notice of an elder title, in 
order to be alleeted by it) something beyond the 
mere faet of. its existenee : some legal ¢adfera or 
eviclener of threat eNISTONECE, deposited in some proper 
place, whieh le was legally bound to find. and whieh, 
in the exercise of ordinary diligence, he might have 
hound and relied on.” 


Revised Statutes, Art. 4352, provides : 


“ATL convevanees of real property heretofore 
made and acknowledawed or proved according to the 
laws in foree at the time of sueh making and = ae- 
Knowledgment or preof shall have the same foree as 
eridenes and may be recorded in the same manner 
wud with like effect as conveyances exeeuted and 
acknowledged in pursianee of this tithe.” 


Respectfully submitted by 
W. HALLETT? PHILLIPS, 
JOTIN TANCOCK, 
Ss. RR. FISTER, 
For Plaintiffs in Error. 
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UNITED STATES V8. BOND. 
1 In the Court of Claims of the United States. 


JoHN Bonp 
re. No. 14559. 
THE UnNrtTep STraTEs. 


I. —Petition.—Filed February 28, 1885.—J. R. 


To the honorable judges of the Court of Claims: 


The petition of John Bond sets forth and shows to wit: 

That your petitioner enlisted as a private in the U. S. Marine ey 2. 
at Marine Barracks, this city, on the 20th day of Uctober, 1879, for five 

ears, and served until the 3d day of August, 1883, when he was discharged 
y order of the Secretary of the Navy upon report of medical survey; 
that on the 1st day of May, 1881, he was rated 3d class musician ; that 
he was a member of the Marine Band from the day of his enlistment to 
that of discharge ; that as a member of said organization he performed on 
the Capitol grounds and President’s grounds during the entire peri 
served ; that for said service he was, under section 1613 of the Revised 
Statutes of the United States, entitled to four dollars per month in 
2 addition to the pay of his grade ; that he was allowed the said ex- 
tra compensation from May Ist, 1881, to August 3d, 1883; that 
there is still due him four dollars a month from the 29th day of October, 
1879, to May Ist, 1881 (18 4-15) eighteen four-fifteenths months ($72.66), 
seventy-two 66% dollars. | 

Your petitioner further shows that he made written application to the 
Fourth Auditor, in June, 1884, for the said compensation and received a 
letter in reply, disallowing said claim. 

Your petitioner prays as follows: That this honorable court adjudge 
and decree that the United States pay to him four dollars per month from 
the 29th day of October, 1879, to the Ist day of May, 1881. - 

JOHN BOND. 

L. CABELL WILLIAMSON, 

Attorney for petitioner, 490 La. ave., Washington, D. C. 


I do solemnly swear that I have read the above petition by me sub- 


- seribed, and know the contents thereof, and that facts therein stated upon 


my personal knowledge are true, and those stated upon information and 
belief I believe to be true. 
JOHN BOND. 


Subscribed and sworn to before me this 24th day of February, A. D. 
1885. 
HOWARD O. EMMONS, [sEat.] 
Notary Public. 


3 II._—General traverse.—Filed Mar. 16, 1885. 


And now comes the Attorney-General, on behalf of the United States 
and answering the petition of the claimant herein, denies each and every 
—— therein contained, and asks judgment that the petition be dis- 
missed. 
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An as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United States, and has not in any way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Government, the Attorney- 
General, in pursuance of the statute in such case provided, denies the said 
allegations, and asks judgment accordingly. 

THOMAS SIMONS, 
Assistant Attorney-General. 


a II I.—Findings of fact and conclusion of law, 


’ 


FINDINGS OF FACT. 


This case having been heard by the Court of Claims, the court, upon 
the evidence, finds the facts to be as follows: 


I. 


Claimant enlisted in the United States Marine Corps at the Marine Bar- 
racks, Washington, D. C., October 29, 1879, as a private, was assigned to 
duty with the Marine Band at the time of his enlistment, and remained 
and performed duty with the band as a private from that time until May 
1, 1881, when he was rated as a musician, Prior to this last-mentioned 
date he was at no time rated as a musician, although playing in the band. 


IT. 


Between the date of enlistment and May 1, 1881, the organization known 
as the Marine Band performed, under proper order, on the Capitol grounds 
and on the President’s grounds. Prior to May 1, 1881, claimant received 
no additional compensation for such service. 


CONCLUSION OF LAW, 


Upon the foregoing facts the court find, as conclusion of law, that the 
claimant reeover $72.27. : 
IV.—-Oprnton. 


Davis, J., delivered the opinion of the court : 

The claimant, enlisting as a private in the Marine Corps, was immedi- 
ately attached to the band, in which he performed until May, 1881, when 
he was formally rated as a musician, Meantime he had played on the 
Capitol and White House grounds, whenever ordered, but as he has been 
allowed no extra compensation for this service he seeks now to recover it 
in this action. 

Section 1596 describes the organization of the Marine Corps as consist- 
ing of a certain number of officers, non-commissioned officers, and privates, 
together with a drum major, a principal musician, thirty musicians, sixty 
drummers, and sixty fifers, while section 1613 directs that when the band 


is ordered to play on the Capitol or White House grounds extra compen- 
sation shall be given. 

Counsel for defendants urge that the additional pay can be given only 
— rated as musicians, and this has been the ruling of the accounting 
officers. 


ee 
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5 While the Marine Corps was established in 1775, and its band 
is one of tke best known organizations of the character in the 
country, curiously this band has never had formal statutory ition. 


Drums and fifes were provided for the Navy as long ago as 1794(1 L., 
p. 350), while in 1798 “ musicians,” then aubuatealt to mean drummers 
and fifers, were given to the Marine pac Stat. L., p. 595). Other 
provisions similar in character have been e from time to time, but no 
mention is made of a musical organization until the enactment of the laws 
now condensed in section 1613 of the Revised Statutes. Thut section 
reads as follows : 

“The marines who compose the corps of musicians known as the ‘Ma- 
rine Band’ shall be entitled to receive at the rate of four dollars a month 
each in addition to their pay as non-commissioned officers, musicians, or 
privates of the Marine Corps, so long as they shall perform, by order of 
the Secretary of the Navy or other superior officer, on the Capitol grounds 
or the President’s grounds.” 

The statute does not say that the members of the Marine Band shall re- 
ceive extra compensation, for no such band is known to the law ; but the 
pay is given to those “marines who compose the corps of musicians known 
as the Marine Band.” The only other provision looking even indirectly 
to a musical organization is that of section 1596, allowing a drum major, a 
principal musician, thirty musicians, sixty drummers, and sixty fifers. If 
the extra pay had been intended for them only, what more easy than for 


' Congress to have said so? But the phraseology of section 1613 is ex- 


tremely peculiar. It is marked by a desire to do something more than 
this, and seems to recognize the fact that marines other than t rated as 
musicians performed in the band. It says, not the mnusicians, but the “ma- 
rines who compose the organization known as the ‘ Marine Band,’” are to 
receive additional compensation ; and this compensation is to be additional 
not to their pay as a drum major, or as a principal musician, or as musi- 
cians, but to the pay they receive either as non-commissioned officers, or as 
musicians, or as privates of the Marine Corps. It is said that all musicians 
in the corps are either non-commissioned officers or privates; but what- 
ever force there might be in this argument is destroyed by the fact that 
“ musicians ” are expressly named as one of the class to receive the addi- 
tional compensation. 

The claimant was a “ private of the Marine Corps.” He was one of “the 
marines who compose[d] the organization known as the ‘ Marine Band.’ ” 
He performed on the Capitol grounds and on the President’s grounds, 
under proper order, and thus falling within the phraseology of the statute, 
he should have received the additional pay. 

Judgment for claimant in the sum of $72.27. 


6 V.—Final judgment. 


At a Court of Claims held at the city of Washington, D. C., on the 
Ist day of June, A. D. 1886, judgment was ordered to be entered as fol- 
lows : 

The court, on due consideration of the premises, find for the ——— 
and do order, adjudge, and decree that the said John Bond do have 
372.27 of and from the United States the sum of seventy-two ,3J, dollars 

72.27). ; 
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“ 
( V 1L.—Applhication for and allowance of appeal. > 


rom the judgment rendered in the above-entitled cause on Ist day of 
June, 1886, in favor of claimant, the defendants, by their Attorney-Gen- 
eral, on the 17th day of July, 1886, make application for, and give notice 
of, an appeal to the Supreme Court of the United States. 
ROB. A. HOWARD, (D.) 
Ass’t Attorney-General, 
iled July 17, 1886. 
At CHAMBERS, 
Allowed July 17, 1886. 
WILLIAM A. RICHARDSON, 
( hiey Justte 


& In the Court of Claims. 
VI. 
JouNn Bonp ) 
rs, ~-No. 14559, 


r ’ ~™ 7: .. a . 
hut UNrrep STATES. 


[, John Randolph, assistant clerk of the Court of Claims, d) ~ -reby 
certify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause, of the findings of fact by the court, and the conclusion of 


law thereon ; of the opinion of the court; of the final judgment of the court ; : 
of the application of defendants for and the allowance of an appeal to the 
Supreme Court of the United States. 

In testimony whereof [T have hereunto set my hand and affixed the seal \: 
of said court at Washington, this Ts8th dav of September, A.D. Psse., 

[SEAL | JOIN RANDOLPH, 

Axx’? C4, rk, Court of (Yaims, 

(Indorsement on cover:) No, 1027. The United States, appellant, 

vs. John Bond. Court of Claims. Filed September 27, 1886. , 
¢ 
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OcroBeR TERM, 1887. 


THe UNIrep States, inet csi: 
rx, j No. J024- 657 


JoHN Bonn. 


APPEAL FROM THE COURT OF CLAIMS. 


STATEMENT OF THE CASE. 


This is an appeal from a judgment rendered by the 
(‘ourt of Claims in favor of John Bond against the United 
States on the 1st day of June, A. D. 1886, for $72.27. 

October 29, 1879, Bond, the claimant in the court be- 
low, enlisted as a private in the United States Marine 
Corps at the Marine Barracks, Washington, D. C., and 
was thereupon assigned to duty with the Marine Band. 
He remained attached to the band, as a private, from that 
time until May 1, 1881. On the latter date he was rated 
as a third-class musician, and he served in that capacity 
in the Marine Band from May 1, 1881, until August 3, 
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1883, when he was discharged from the service upon the 
report of a medical board of survey. 

During the period from October 29, 1879, to May 1, 
1881, Bond played with the Marine Band’when it per- 
formed from time to time on the Capitol Grounds and the 
President’s Grounds under orders from the proper authori- 
ties. Prior to May 1, 1881, he received the pay of a pri- 
vate of the Marine Corps only, and received no additional 
pay for playing in the Marine Band. 

In June, 1884, Bond made application to the Fourth 
Auditor in the Department of the Treasury for extra com- 
pensation, at the rate of $4 per month, for the period 
from Cctober 29, 1879, to May 1, 1881, under the pro- 
vision of section 1613 of the Revised Statutes of the 
United States; and the Auditor disallowed his claim. 
After the disallowance of his claim by the Auditor, Bond 
brought suit in the court below for the extra pay and 
obtained the judgment now appealed from. 

It was stipulated and agreed by and between theclaim- 
ant and defendant in the court below that claimant was 
not at any time prior to May 1, 1881, one of the thirty 
musicians provided for in section 1596 of the Revised 
Statutes. 

The latter section reads as follows : 


Sec. 1596. The Marine Corps of the United States 
shall consist of one commandant with the rank of brig- 
adier-geveral, one colonel, two lieutenant-colonels, 
four majors, one adjutant and inspector, one paymas- 
ter, one quartermaster, two assistant quartermasters, 
twenty captains, thirty first lieutenants, thirty second 
lieutenants, one sergeant-major, one quartermaster- 


> 


sergeant, one drum-major, one principal musician, » 
two hundred sergeants, two huodred “* twenty cor- 
porals, thirty musicians for a band, sixty drummers, 
sixty fifers, and twenty-five hundred privates. (Mar- 
inal notes, act of July 25, 1861, chap. 19, sec. 1, 12 
stat. L., 275; act March 2, 1867, chap. 174, sec. 7, 
14 Jb., 517.) 


The only part of the act of 1867 referred to in the mar- 
ginal notes as included in the above, is that giving the 
commandant the rank and pay of a brigadier-general of 
the army. 

The act of July 25, 1861, referred to in same notes, is 
entitled “An act for the better organization of the Marine 
Corps.” After the enacting clause follow these words : 


“That from and after the passage of this act the 
United States Marine Corps shall consist of the fol- 
lowing officers, non-commissioned officers, musicians, 
and privates, viz, one colonel commandant [given 
the rank of brigadier-general by the act of March 2, 
1867 "J, ete. 


Then follows the enumeration of the organization as 
compiled into section 1596, supra. We see by the origi- 
nal act from which this section was taken that among the 
enlisted men who are classed as “ musicians ” are the drum- 
mers and fifers ; and that‘the marines who are non-commis- 
sioned officers or privates are different in grade and rank 
from musicians. 

Section 1613 of the Revised Statutes, upon which this 
suit was brought in the court below, reads as follows: 


Sec. 1613. The marines who com the co 
of musicians known as the “ Marine ” shall 
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entitled to receive at the rate of four dollars a month, 
each, in addition to their pay, as non-commissioned 
officers, musicians or privates of the Marine Corps, 
~o long as they shall perform, by order of the Sec- 
retarv of the Navy, or other superior ‘officer, on the 
Capitol Grounds or the President’s Grounds. 


This section purports to be a compilation from a clause 
in section 1 of the aet of August 5, 1854, chap. 268 (10 
Stat., 583, 586), and of section 5 of the act of August 
18, 1856, chap. 162 (11 Stat., 102, 118). 

The clause of the act of August 5, 1854 (supra), reads 
as follows: 

That the non-commissioned officers, musicians, and 
privates of the United States Marine Corps, shall be 
entitled to, and receive the same pay and bounty for 
re-enlisting as are now or may hereafter be allowed 
to the non-commissioned officers, musicians and pri- 
vates in the infantry of the Army. 

This clause is incorporated into section 1612 of the Re- 
vised Statutes immediately preceding section 1613, and 
no part of it had any necessary or proper relation with 
the subject-matter of the latter section. 

Section 5 of the act of August 18, 1856 (supra), reads 
as follows : 

That the pay of the marines in the service of the 
United States who compose the corps of musicians 
known as the “ Marine Band,” stationed at the navy- 
vard in Washington City, be and the same is hereby 
increased at the rate of four dollars per month, com- 
mencing on the first of May last, and to continue as 
long as they shall perform, by order of the Secretary 
of the Navy or other superior officer, on the Capitol 
Grounds or the President’s Grounds, 
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7) 
ASSIGNMENT OF ERRORS. 


The court erred— 

1. Intheir conclusion of law, based on the facts as found, 
that the claimant was entitled to recover $72.27 from the 
defendant. 

2. In deciding on the facts stated in their findings that 
the claimant was from the date of his enlistment as a pri- 
vate in the Marine Corps until May 1, 1881, “ one of the 
marines who compose[d] the organization known as the 
‘Marine Band.’ ” : 

3. In finding for the claimant and ordering, adjudging, 
and decreeing that he should have and receive from the 
United States the sum of 872.27. 


BRIEF OF ARGUMENT FOR APPELLANTS. 


The judgment appealed from in this case is for such an 
insignificant sum that an appeal would hardly have been 
aken were it not that questions of statutory exposition 
are involved which affect the status not only of the Ma- 
rine Band but also of the Marine Corps. 

In the court below it was held as a conclusion of law 
that the claimant, although only a regularly enlisted pri- 
vate, was, while in that grade, “ one of ‘the marines who 
compose[d] the organization known as the Marine Band,’ ” 
and the judgment rendered there rests on that conclusion 
of law. This was to decide, in effect, that privates may be 
detailed ad libitum to act as musicians in the band and 
thus deprive them of the military training and discipline 

contemplated for their branch of the service. 
Appellants hold that the law does not permit a private 
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of the Marine Corps to act in the capacity of, or to be re- 
garded as “one of the marines who compose the corps of 
musicians [ororganization] known as the ‘ Marine Band.’” 
They further hold that ifthere is any practice under which 
privates or non-commissioned officers are taken from their 
place inthe rank and file of the Marine Corps and required 
or permitted to perform in the Marine Band, such prac- 
tice is not in accordance with law, is unlawful, and ean 
not confer any right upon the marine so detailed to be 
paid the additional pay of four dollars a month allowed 
by section 1613 of the Revised Statutes. 

Our position is, that the grant of this section is made only 
to the corps of musicians known to the law as the Marine 
Band ; and that the parenthetical words “ non-commiss- 
ioned ofticers ” and “ privates ” in the section are an inad- 
vertence, a misdescription of the membership of the band ; 
and hence that these words ean have no effect to enlarge the 
membership of the band, as against the express provision 
in section 1596, which prescribes “ thirty musicians for a 
band.” (Bae. Max., 96, reg. 25; 59 reg., 131; 1 Mackeld. 
Civ. Law. 169, § 175; Inst. 2, 20, 30; Shore v. Wilson, 
9 Cl & Fin., 555-567; Taylor, Law of Ev., $$ 1057- 
Looe, 

As the issue particularly involves the status of the 
Marine Band, a musical organization which is not only a 
credit to but also a prominent feature of the Marine Corps, 
and which we would be glad to sustain to the extreme 
limit of the law, it will not be improper to seek in the 
statutes for the institution and history of that organization. 
To do this, however, it will be necessary to take a retro- 
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spective glance into the origin and history of the Marine 
Corps itself’: ' 


The Marine Corps is one of the oldest, if not the oldest 
military organization in the United States. Its first es- 
tablishment dates back even bevond the time of the Con- 
federation. By a resolution of the delegates of the United 
Colonies in Congress assembled, adopted November 10, 
1775, two battalions of marines were authorized to be 
raised to serve during the war between Great Britain and 
the Colonies. They were to be distinguished by the 
names of the First and Second Battalions of American 
Marines. These marines were to be good seamen, ac- 
quainted with maritime affairs. The battalions were to 
contain an equal number of privates with other battalions, 
and to be commanded by one colonel, two lieutenant-colo- 
nels, two majors, and other officers as usual in other regi- 
ments. No mention was made of non-commissioned offi- 
cers or musicians ; but it may be presumed that there was 
authority for the appointment of the former and the en- 
listment of the latter for the entertainment of the battal- 
ions, or ship’s crews, with the martial music of the Revolu- 
tionary period—fifes and drums. 

The act to provide a naval armament, approved March 
27,1794 (1 Stat. L., 350), was the first to specially provide 
for marine music, The fourth section of that act allowed 
for each 44-gun ship, one lieatenant of marines, one ser- 
geant, one corporal, “one drum, one fife,” and fifty marines ; 
and for each 36-gun ship, one lieutenant of marines, one 
sergeant, two corporals, “one drum, one fife,” and forty 
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marines. This act was to expire when a peace should 
take place between the United States and the Regency of 
Algiers. It prescribed the pay of the commissioned and 
warrant officers of the Navy, and authorized the President 
to fix the pay of the petty officers, midshipmen, seamen, 
ordinary seamen, and marines. 

The Act of July 1, 1797, (§§ 4, 6, 1 Stat. L., 523) to 
provide a naval armament, re-enacted most of the preced- 
ing act, and contained the same provisions in respect to 
fifes, drums, and privates. This act was to “ continue in 
force for the term of one year, and from thence to the 
next session of Congress, and no longer.” It was passed 
end approved during the first session of the Fifth Con- 
gress, ; 

Betore the end of the next session, namely, on July 11, 
1798, another act was passed, entitled “An act for estab- 
lishing and organizing a Marine Corps ” (1 Stat. L., 594). 


The first section of the act prescribed the organization of 


the corps. It was to consist of certain commissioned of- 
ficers, and “ forty-eight sergeants, forty-eight corporals, 
thirty-two drums and fifes, and seven hundred and twenty 
° $9 ° ° e 
privates,” including the marines who had been enlisted or 
authorized to be raised for the naval armament. The 
corps so raised might be formed: into as many companies 


or detachments as the President saw proper to direct, 
with a proper distribution of the non-commissioned officers 
and musicians to each company or detachment. The 
President still fixed the pay of the enlisted men, ‘The 
second section made provision for putting marines upon 
shore duty, and, in such case, for the appointment of extra 
officers and non-commissioned officers ; also for a “dram 
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and fife major” from the “ music” of the “line ;” 7. e., 
the drummers and fifers, Section three provided for 
details to be made by the President from the corps for 
service on frigates and other armed vessels and galleys. 
Section four required the officers and enlisted men to take 
the oath and subscribe to the Rules and Articles of War for 
the Army and Navy, according to the nature of the serv- 
ice in which they might be employed. Section six made 
the Marine Corps liable to do duty in the forts and gar- 
risons of the United States and on the sea-coast, or upon 
any other duty on shore, as the President might direct. 

Up to the year 1859 various acts and resolutions were 
passed touching the Marine Corps, a list of which may be 
found in the foot-note to Er parte William Brown (5 Cr. 
C. C., 557), to most of which it is unnecessary to refer in 
this brief. 

The act approved March 2, 1833 (4 Stat. L.., 647) en- 
titled “An act to improve the condition of the non-com- 
missioned officers and privates of the Army and Marine 
Corps of the United States, and to prevent desertion,” 
fixed the term of enlistment and pay of “the non-com- 
missioned officers, musicians, and soldiers of said corps.” 
The term of enlistment was made five vears, and the 
monthly pay was fixed as follows, viz: 

Toeach sergeant-major and quartermaster-sergeant, 
$17; to the drum-major, fife-major, the orderly ser- 
geants of posts, and first sergeants of guards at sea, 
$16 each ; to all other sergeants, $13; to each cor- 
poral, 39 ; to each musician, $8 ; and to each private, 
$7. ) 


Section 1 of this act made two general classes of the 
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enlisted men of the Marine Corps—“ non-commissioned 
officers and soldiers.” ‘Then it subdivided the “soldiers” 
into two classes, “musicians and privates,” the musicians 
being of a higher grade than the privates. It also fixed 
the pay of the enlisted men of the Marine Corps on a 
higher standard than that for the Army. For example, 
it fixed the pay of musicians and privates of the Army at 
36 a month. ‘ 

Although this act seems to have been the only one per- 
manently fixing the pay of the enlisted men of the Ma- 
rine Corps upon a statutory basis, no part of it has been 
incorporated into the Revised Statutes except section six, 
which reads as follows: 


That no person who has been convicted of any 


criminal offense shall be enlisted into the Army of 


the United States. (Rev. Stats., 1118, 1342, art. 3.) 


The act of June 30, 1834, passed for the better organ- 
ization of the “United States Marine Corps ” (4 Stat. L., 
712), maintained the same three classes of enlisted men, 
namely, non-commissioned officers, musicians, and pri- 
vates. The non-commissioned officers authorized by it 
were one sergeant-major, one quartermaster-sergeant, one 
drum-major, one fife-major, eighty sergeants, eighty cor- 
porals. It also authorized thirty drummers, thirty fifers, 
and one thousand privates. The fifth section of this act 
prescribed the pay of the commissioned officers only. 
(Rey. Stat., 1612.) In regard to the enlisted men it had 
this provision: “ And the non-commissioned officers, mu- 
sicians, and privates shall be entitled to the same pay, 
rations, clothing, and allowances as they now receive ;” 
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thus making their pay depend on the rate prescribed by 
the act of March 2, 1833, supra. (United States v. Free- 
man, 3 How., 556.) 

The next act in relation to the organization of the Ma- 
rine Corps was that of March 2, 1847 (9 Stat. L., 154). It 
provided for additional commissioned officers, sergeants, 
corporals, drummers, fifers, and privates ; the pay of the 
enlisted men to continue as provided in the former law. 

The present organization of the Marine Corps was made 
by the act of July 25, 1861 (12 Stat., 275; Rev. Stat., 
1596). No change affecting the question in issue has since 
been made in respect of the organization of the corps. 

The first mention made of the “ Marine Band,” eo nomine, 
in any statute is contained in section five of the general 
appropriation act of August 18, 1856 (11 Stat. L., 118). 
We have set forth this section in our statement of the 
case, and drawn attention to the manner in which it was 
introduced into section 1613 of the Revised Statutes. The 
present claim is based on its provisions. No mention of 
the “ Marine Band” appears in any other act or resolution. 

Congress knew in 1856 that there was a “ Marine Band 
stationed at the navy-vard, Washington City.” But in 
every act organizing or making appropriations to pay the 
Marine Corps, the enlisted men were, and still are, pro- 
vided fur as “ non-commissioned officers, musicians, and 
privates.” We thus see that the word “ musician,” in 
these laws, must be regarded as a generic term. It pre- 
eminently includes “drummers” and “ fifers” ; for these 
marines have always been designated as “ musicians ” by 
Congress. 
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We fail to find in the Marine Corps a band as a statu- 
tory organization prior to 1861. Whence its origin ? 
Unquestionably it had some sanction in law before that 
time. It was not wholly illegitimate. It is admitted 
that there was a quasi recognition of a “band” in the 
Marine Corps in many acts making appropriations for 
the naval service. For example, in the Act of March 3, 
1841 (5 Stat. L., 420), there is this item for the Marine 
Corps: “For military stores * * * flags, drums, 
fifes, and other instruments.” This was for the calendar 
year 1841. Before that time the like item was for “ mili- 
tury stores * * * drums, fifes, flags * * *” (Jh., 
29,157, 400). In the words “and other instruments,” 
contained in the act of 1841, there was a faint reeogni- 
tion of an organism in the Marine Corps, which after- 
wards grew into a “corps of musiciaus, known as the 
Marine Band” (Rev. Stat., § 1613). A reference to sub- 
sequent appropriation acts for the naval service will give 
some idea of the gradual development of that nebulous 
body into its present solid grandeur ; and as well, also, a 
history of the struggle of the fife and drum for the main- 
tenance of a musical status in the Marine Corps. From 
the year 1841 to 1844 there was an annual statutory pro- 
vision for fifes and drums “and other instruments.” 
Upon the sustenance thus provided for that period the 
band thrived ; and in the act of March 3, 1845, it received 
its first statutory sanction in these words: “ For military 
stores * * * flags, drums, fifes, and other instruments 
for the band” (5 Stat. L., 618). 

Krom this enumeration of fifes, drums, and other instru- 
ments for the band, it would appear that the drum and 
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fife still maintained their ancient musical status. In- 
deed we may admit that they constituted by no means 
an inferior part of the band. But in the appropriation 
act for the year following a distinction was drawn—shall 
it be called invidious? The ear-piercing fife and spirit- 
stirring drum were disbanded, so to speak, or at least ex- 
cluded from their time-honored position as instruments of 
music. Their ostracism was pronounced by Congress in 
these words: “drums, fifes, and instruments of music.” 
This distinction seems to have been continued in the ap- 
propriation acts uotil 1859. We may assume that it was 
then abandoned or compromised, for we find in the ap- 
propriation act of that vear an item for “ drums, fifes and 
other instruments ” (11 Stat. L., 315,405). We find the 
same item in the same words in the appropriation acts 
for the four following fiseal years, the last of which was 
passed on March 3, 1863, about a vearand seven months 
after the present existing organization of the Marine 
Corps, with its “thirty musicians for [a] band,” went into 
effect (12 Stat. L., 81, 265, 148, 562, 816; Jhb., 275). 


We find in various appropriations made for the Marine 
Corps such items as ‘ oil,” “ candles,” “ gas,” “ forage,” 
and even “ keep of a horse,” “ brushes,” “ brooms,” and 
“buckets ;” but nowhere do we find any appropriation of 
extra pay for the band for playing on the Capitol grounds 
and President’s grounds. The soldiers of this corps 
are seldom mounted as marines. Hence, such minute 
detail as that of “ forage ” and “ keep of a horse,” as we 
find on page 267 of the twelfth volume of the Statutes at 


on. 
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Large, would iead us to imply one of two things, namely ; 
either that Congress regards section five of the act of Au- 
gust 18, 1856, which allowed the extra pay to the band, 
as obsolete, or else included the extra pay, from vear to 
year, in the pay as fixed by the appropriation acts for non- 
commissioned officers, musicians, or privates; for, as already 
stated, there is no other statutory standard of pay for en- 
listed marines. If the former is the case, appellee had no 


legal claim ; if the latter is the case, then he has been paid 


all that Congress intended to pay him. 

It will be seen from this glance over the statutes affect- 
ing the organization of the Marine Corps, that when its 
band became a statutory body under section one of the act 
of July 25, 1861, its membership was confined to marines 
who were, and still must be, rated as “ musicians ”— 
“thirty musicians for [a] band.” 

A private or non-commissioned officer in the Marine 
Corps has never been classed or rated as a musician by 
any act or resolution of Congress, or by the military, 
marine, or naval authorities, The grade or rank of 
musician is sui generis. The fifer and the drummer are 
pre-eminently “ musicians.” Each has been given prece- 
dence over the private marine in all the acts of Congress. 
Formerly the statutory pay of a musician was $1 per 
month more than that for a private. Now, although 
Congress fixes the pay of drummers and fifers at the 
same rate they allow to privates, nevertheless the former 
are given rank next after non-commissioned officers. 
Thirty other musicians are allowed very much ‘higher 
pay, namely, from $23 to $40 per month, as we shall 
show presently. Privates for the like period of service 
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are allowed $17 a month. Why this great difference of 
pay for “ musicians” from $17 per month to $40 we fail 
to discover in any fixed law. 


Upon the foregoing examination of the law we con- 
struct the following propositions: — 


I. 


The act of July 25, 1861, (12 Stat. L., 275,) repealed any 
custom or regulation that permitted a private or non-com- 
missioned officer to be assigned to duty as a member of 
the Marine Band; and unless its limitation for a band as 
incorporated into the Revised Statutes (§ 1596) has been 
repealed or other wise modified, it forbade and still pro- 
hibits the custom and the making of any such regulation. 
[ Whether the “drum-major ” and the “ principal musi- 
cian ” of the Marine Corps are members of the Marine 
Band, or whether any of the “sixty drummers” and 
“sixty fifers” of that corps are a part of the Marine 
Band, are questions not material to the present case. ] 


II. 


In order to be entitled to extra pay under section 1613 


of the Revised Statutes, the marine must necessarily be 


a rated musician authorized by section 1596. 


III. 


It was an error to codify section five of the act of Au- 
gust 18, 1856 (11 Stat. L., 118)—which allowed the ex- 
tra pay to the Marine Band—in the manner in which it 
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appears in section 1613 of the Revised Statutes. Never- 
theless, « reasonable exposition of the whole chapter which 
contains this section will show an intention on the part of 
Congress to grant the extra pay only to “the marines who 
compose the corps of musicians known as the ‘Marine 
jand.’” Section 1596, on the opposite page of the stat- 
utes, detines that corps as “thirty musiciats for a band.” 
It contemplates that, at most, statutery musicians only 
<hall be members of the band. It further contemplates 
that each enlisted marine shall remain in and perform the 
duties of his grade, until he is promoted or discharged 
from the Corps. 


The question presented in this appeal arises in respect 
to the meaning of sections 1596 and 1613 of the Revised 
Statutes. Is there any ambiguity in the latter section, or 
between it and section 1596 ? 

Section 1596 is an incorporation of section one of the act 
of July 25, 1861, entitled “ An act for the better organi- 
zation of the Marine Corps” (12 Stat. L., 275). From 
and after the passage of that act the reorganized Marine 
Corps was certainly limited to the number of officers, non- 
commissioned officers, musicians, and privates therein set 
forth. Section 1596 contains the same enumeration of 
officers, non-commissioned officers, musicians, and privates. 
No greater number of officers, non-commissioned officers, 


musicians, and privates can be appointed to, or enlisted in, 
the Marine Corps. This section allows the following max- 
imum number of musicians for that Corps, viz, “ thirty 
musicians for a band, sixty drummers, sixty fifers.” We 
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contend that section 1613 must be read with this section 
in order to ascertain who the marines are who compose 
the corps of musicians known as the “ Marine Band.” 

When so read we find that the band is an organization 
composed of thirty marines, under the direction of one 
principal musician ; and that it, perhaps, comprehends the 
drum-major, sixty fifers and sixty drummers. 

We further find that none of these marines are officers, 
non-commissioned officers, or privates. They form a dis- 
tinct body of musicians within the Marine Corps. 

Are we confined to section 1613 fora description of the 
personnel of the Marine Band? Can not we refer to the 
first section of the chapter if there be any doubt in regard 
to it? Must we infer from the words “ non-commissioned 
officers, musicians, or privates” in section 1613 that a 
non-commissioned officer or private may be mustered in 
either grade as amember of “ the corps of musicians known 
es the Marine Band?” If we are so confined, and must 
so infer, then, the distinct limitation of “ thirty [or any 
other] musicians for a band ” in section 1596 was a vain 
thing on the part of Congress ; and the Secretary of the 
Navy or the commandant of the Marine Corps may at any 
time change the whole marine force into a grand national 
orchestra or academy of music, 

Is it reasonable to suppose that Congress intended to 
allow any officer such unlimited discretion ? Yet if we ad- 
mit the grant of discretion to put one private into the 
corps of musicians deseribed in section 1596, we must also 
12582——2 
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admit that there is almost no limit to the proportions of 
this band. 

We insist that there is no authority, expressed or im- 
plied in the law, for taking a private marine fronr his 
proper duty or training in the art of war and attaching 
him to the band, to learn or practice the trade or mystery 
of a musician. To do so would be contrary to the inten- 
tion of Congress, That body appropriates money annu- 
ally for the pay of a fixed number of officers, non-com- 
missioned officers, musicians, and privates in the Marine 
Corps. The law requires these appropriations to be “ ap- 
plied solely to the objects for which they are respectively 
made, and for no other” (Rev. Stat., 3678). The duties 
of the privates are distinet from those of the musicians. 
The former have relation to military training and war, 
the latter do not pertain to arms,» Each marine has his 
own peculiar place in the service, and Congress pays him 
to perform its duties, To take him away from these 
duties without lawful authority, and pay him for alien 
duty, is, in effeet, paying out public money contrary to 
law (Rev. Stat., 3678). Each marine must remain = in 
his own place, The place of the private is with his mus- 
ket, that of the musicians (thirty) with their various in- 
struments of music, the fifers with their fifes, and the 
drummers with their drums. Ne sutor ultra crepidam. 

The force of this maxim seems to have been felt in the 


Marine Corps in respect to the very question at issue. We 
tind in the annual report of the Secretary of the Navy to the 
President, made in the vear 1877 (page 300), a letter from 


ig 


the colonel-commandant of the Marine Corps to the See- 
retary which contains the following paragraph : 


BAND, , 


‘f An inerease of the band of the Marine Corps is 
urgently recommended, as well as putting it upon a 
proper footing as regards classes and pay. 

This band is properly a national band, being used 
for all official purposes in Washington. 

The footing from which a change was desired was not 
stated by the commandant ; but it was put very distinetly 
before Congress the same vear by the Secretary of the 
Navy in his “estimates of expenditures” for the naval 
establishment, for the fiscal vear ending June 30, 1877. 
The naval estimates are required by sections 5660-3666 
of the Revised Statutes to be made annually and submitted 
to Congress through the Seeretary of the Treasury (Rev. 
Stat., 3669, 3670, 3672), who addresses them to the 
Speaker of the House of Representatives. It will not be 
improper, therefore, to cite from the printed volumes, the 
estimate on behalf of the Marine Corps for that fiseal year, 
and one or twoothers, for the purpose of showing the foot- 
ing of the Marine Band as understood by the proper au- 
thorities. The Secretary of the Navy, after estimating the 
sums required for the pay of the officers and non-commis- 
sioned officers of the Marine Corps, estimates as follows, 


for— 
30 musicians of the band ................ 2... 0), AM 
(© drummers and fifers....................-. 17, 7236 
1,tM) privates. ........-.-2..- poe cetese seeees 270, 000 
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Here we fail to find any “ estimate” of extra pay for 
the musicians, much less other enlisted men, for playing 


»() 


on the Capitol Grounds and President’s Grounds. — (Esti- 
mates of Appropriations, 1876-1877, for the fiscal year 
ending June 30, 1878, p. 92). Year after vear, until the 
present day, the official call is for the pay of © thirty 
musicians of the band,” or as it is sometimes abbreviated 
“thirty musicians.” And each year there is no item of 
extra pay for the band. The Book of Estimates for the 
tixeal vear ending June 30, 1880 (p. 89), Is more specific 
than that for 1878. It sets forth the pay asked for each 
officer, non-commissioned officer, musician, drummer, fifer, 
and private. 

The item for “ musicians” is as follows: “ Thirty 
musicians, 7 at S40, 8 at 826, and 15 at $23 per month, 
£9,996.” 

There has been no organie change in the corps of mu- 
sicians known as the Marine Band since the writing of 
the above quoted) paragraph from the letter of the com- 
mandant of the Marine Corps. As the defeets alluded 
to therein may give some aid in solving the question 
at issue, we pray the permission of the court to. state 
what these defects are. To enable us to do this clearly 
we would ask the court to take judicial notice of an au- 
thentic book of history which is published annually bv 
the Department of the Navy and popularly known as the 
“Navy Register.” (United States v. Philbrick, 120 U. 
S., 92.) We cite for present purposes the volume for the 
year 1879. From this history and the statutes we ean 
ascertain the defects in the footing complained of as to pay 
and c/ass of the Marine Band and the reason of the desire 
for an merease of its membership—a desire which would 


not have arisen had the commandant telt that he had the 
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power to assign to his corps of musicians an unlimited 
number of privates and non-commissioned officers. 

From the statutes we discover that after their first term 
of service all the enlisted men of the Marine Corps who 
re-enlist in it are thereafter, and on each succeeding term 
of re-enlistment, placed on the same footing in regard to 
classes and pay as the enlisted men in the infantry of 
the Army of corresponding grades and terms of service. 
In support of this statement we cite section 1612 of the 
Revised Statutes, which reads as follows : 

Sec. 1612. The officers of the Marine Corps shall 
he entitled to receive the same pay and allowances, 
and the enlisted men shall be entitled to receive the 
same pay and bounty for re-enlisting, as are or may 
be provided by or in pursuance of law for the offi- 
cers and enlisted men of like grades in the infantry 
of the Army. 

(Marginal notes: Acts 30 June, 1834, e. 132, s. 5, 
v.4, p. 713; 5 Aug., 1854, ¢. 268, s. 1, v. 10, p. 586.) 

The act of June 30, 1834, section 5, referred to in these 
notes, as shown supra, fixed the pay of the Marine Corps 
officers, except the adjutant and inspector, at the infantry 
rates, but it merely continued the pay of the non-commis- 
sioned officers, musicians, and privates at the rates pre- 
scribed for enlisted marines in the Act of March 2, 1833 
(4 Stat. L., 647), which are also fully set forth supra. 

The first section of the act of August 5, 1854, also re- 
ferred to in the above marginal notes, contains the various 
items of appropriations for the naval service for the fiscal 
vear ending June 30, 1855, and also this clause : 

That the non-commissioned officers, musicians and 
privates of the United States Marine Corps, shall be 
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entitled to, and receive the same pay and bounty for 
re-enlisting as are now or may hereafter be allowed 
to the non-commissioned officers, musicians and pri- 
vates in the infantry of the Army. 

One of the effects of section 1612 is to class all the 
musicians of the Marine Corps with infantry musicians, 
after they re-enlist, and then to fix their pay at the infantry 
‘rates, namely, the same rates prescribed for privates, (Rev. 
Stats., 1280.) Of another effect we shall presently speak. 
In respect to the leader of the Marine Band, we are with- 
out any standard for his pay, because there is but one 
“leader of the band ” in the Army. He is stationed at 
the Military Academy, and does not belong to the in- 
fantrv. (Rev, Stat., 1004, 1171, 1278.) His pay is 875 
per month, (Rev. Stat., 1278.) The best we can do for 
the leader of the Marine Band is to assimilate his position 
to that of the chief musician of a regiment of the Army, 
as his statutory title is “ principal musician.” But the 
pay of that grade in the Army ts only 860 a month, and 
even then the drum-major of the corps might contest his 
right to the grade and its emoluments. (Rev, Stat., 1279.) 

Here arises the question, Whatare the classes and rates 
of pay of the Marine Corps musicians during their first 
term of enlistment? We confess our inability to cite any 
fixed provision of law as an answer. We have carefully 
searched for an answer in the Revised Statutes, and in the 
laws passed since they went into effect, without finding one. 
But in this respect the musicians are in no worse a posi- 
tion than the other enlisted men of the Marine Corps. 

Hlow has this cass omissus been provided for? cin- 


swer: By special legislation in’ the annual appropria- 
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tion acts for the naval establishment. Congress in mak- 
ing appropriations for the pay of enlisted men of the 
Marine Corps seems to have taken legislative notice of 
and given temporary sanction to a “Pay Table” which is 
published annually in the Navy Register, and which, in 
respect to the classification and pay of musicians therein 
set forth, has no foundation in’ permanent legislation. 
The appellee, having enlisted in 1879 as a private and 
heen immediately assigned, as of that grade, to duty in 
the Marine Band, we cite the following table of pay from 
the Navy Register of that year, page 129, which reads as 
follows : 


Day table of non-commissioned officers, muxicians, and privates of the 
United States Marine Corps 


ee. Second Third Fourth Fifth pe 
Grades. veara Period of pericnd of period of riod of 5 
acrvice, Fears Syears. Syears. years. 
Per ler Per ler Per 
mouth. month, month. month. month. 
Sergeant-major..... ..... e233 e27 b ta #29 8:40 
Quattermastet-. —— ant. a r 1) 2” 2 30 
Drum-major ...... ....... 22 26 27 Zn 2 
First serge ant. inima deine 2 26 27 Zn 2 
0), cancun oe 17 Zl 22 ae | 24 
Corporal........... «2. «-. 15 1” 20 ZI 22 
Diummers ‘and fifere ..... 1s 17 1x 19 20 
a et 1% 17 1x i” 20 
Leader of the band....... 79 el a eS m4 
Musician, first class. ..... $a 40 41 42 43 
Musician, second class ... “4 Jt 2 Zs 20 
Musician, third class..... a | 25 24 25 2 


All enlisted men, except musicians of the band, serving ona first period of 
five years service, are entitled to one dollar per month for the third year, two 
dollars per month fer the fourth year, and three dollars per month for the fifth 
year's service, in sddition to the snms given in the first column above, which 
additional amounts are retained until expiration of service and paid only upon 
final settlement and Aenorable discharge. 

One dollar per month is retained from all enlisted men (except the Marine 
Band) serving under a re-enlistment. ‘This retained pay is not included in the 
above table, and is to be credited and paid only upon final settlement and hon- 
orable discharge from service. 
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Curiously enough, Congress made the appropriations for 
the musicians of the Marine Corps for the three fiscal years 
ending, respectively, on June 30, 1879, 1880, and 1881 
(thus touching the very period of the present case), not 
upon the pay rates of the first column of the tabie, but on 
the rates for the second period of enlistment. 

The appropriations for the so classified musicians for 
these fiscal years are as follows, namely: 


For seven of the first class, at $40 per month.......... [ 83, 360, 00 

lor eight of the second class, at $26 per month ........ 2, 496. 00 

For tifteen of the third class, at $23 per month ........ 4, 140. 00] 
Total for each fiseal year... 2... 2.22... cone ee eee 0, 906, 00 


(20 Stat., 56, 201; 21 Stat., 89.) 

This is the only sanction we ean find for putting musi- 
cians of the Marine Corps, of equal periods of enlistments, 
into different classes as to pay, or for making any distine- 
tion in respect of pay between these, musicians and the 
more time-honored musicians of the corps—the drummers 
and fifers, Of course, so far as it goes, it is sufficient 
sanction, 

The point we desire here to make is this: The utter 
absence In Navy circles, in the Marine Corps itself, and 
on the part of Congress of any recognition by estimates, 
tables, or appropriations of any right to assign non-com- 
missioned officers or privates of the Marine Corps to per- 
form with the band, much less the right to fix any liability 
upon the public Treasury to pay them extra compensation 
for so performing. 

All the appropriation acts since 1861, when the Marine 
Corps was reorganized by Congress, are to the like effect 
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as the above. It is unnecessary to burden this brief with 
citations from them. 

It is clear from these statutory, historical, and official 
sources of information, accepted and acted upon as they 
have been by Congress and the Executive branch of the 
Government, lo, these many years, that the marines who 
compose the corps of musicians known as the Marine 
Band can not be privates or non-commissioned officers. 
On the contrary, they are the “ musicians ” annually pro- 
vided for by Congress, and the principal musician, or 
‘leader of the band,” as he is sometimes called in the ap- 
propriation acts, | 

The word “corps” in the first line of section 1613 is 
to be taken in its ordinary and general sense, as meaning, 
according to Webster’s definition, “a body of men, espe- 
cially a body of troops, an organized part or division of 
an army.” 

Hence, by the phrase, “the marines who compose the 
corps of musicians known as the Marine Band,” we un- 
derstand that an organized body of men is meant—a body 
of marines who form a part of the Marine Corps. How, 
and when organized? By Congress, by the Act of July 
25, 1861, as incorporated into section 1596 of the Revised 
Statutes. 

Read by itself, section 1613 would seem toimply that “ the 
corps of musicians known asthe Marine Band ” might be 
composed of non-commissioned officers and privates as well 
as musicians. But we come by such reading to a conflict 
with the express words of section 1596, which prescribes 
“thirty musicians for a band,” and the necessary impli- 
cation that the band so organized in the law “ for the bet- 
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ter organization of the Marine Corps” shall not include 
any non-commissioned officers or privates. We hold that 
the mention of “ privates” and “non-commissioned offi- 
cers” in section 1613 is a mere misdescription of the per- 
sonnel of the band, and that it can have no more oper- 
ation than such words in a deed or will. To hold other- 
wise is to raise adoubt as to the meaning of the language 
*non- 
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of the section. By regarding the words “ privates, 


. - > ” 
commissioned officers 


as a misdescription, we reconcile 
the two sections and avoid doubt as to their meaning ; 
otherwise they can not be harmonized. 


This court has. in United States v. Bowen (100 U.S., 


08), indicated the principle which governs the case, if 


there be doubt or ambiguity, viz; that “ the old law is a 
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valuable source of information ” as to the meaning of the 
language “ used in the revision.” With this authority to 
examine the old law we can easily account for the appear- 
ance of the words “ non-commissioned officers, musicians, 
or privates” in section 1613. We shall find that they 
were inadvertently introduced from a clause of an ante- 
cedent law, which had no relation to the subject of this 
section. The effect to be given this interpolated phrase- 
ology is stated by Spencer J. in Taylor v. Delaney, 2 Cai. 
(N. Y.) Cas., 149, in discussing the State revision of 1801, 
as follows : 


When the law antecedently to the revision was 
settled, either by clear expressions in the statutes, or 
adjudications on them, the mere change of phraseol- 
ogy shall not be deemed or construed a change in 
the law, unless such phraseology evidently purports 
an intention in the legislature to work a change. 
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This rule was approved and adopted by Kent, one of 
the revisers of 1801, in Yate’s Case (4 Johns., N. Y., 317.) 
The Attorney-General referred to this rule in his argu- 
ment in United States v. Bowen (supra) as having received 
the indorsement of all the courts which considered the 
question. He cited, in support of his contention, Burn- 
ham v. Stevens, 33 N. H., 247; Ash v. Ash, 9 Ohio St., 
383; Conger v. Barker, 11 tb. 13; Crosswell v. Crane, 7 
Barb (N. Y.), 191; Ennis v. Crump, 6 Tex., 34; DPim- 
mick v. Michael, 4 Sandt. (N. Y.), 374; Goodell v. Jack- 
son, 20 Johns (N. Y.), 722; Therial v. Hart, 2 Hill (N. 
Y.), 380; Hoffman v. Delihanty, 13 Abb. (N. Y.), Pr., 
388; Jn re Brown, 21 Wend. (N. Y., 3516; Allen v. 
Ramsey, 6 Mete. (Mass.), 635, 

At the time the revisers were compiling the Revised 
Statutes, the act for the better organization of the Marine 
Corps, approved on July 25, 1861, as incorporated by 
them into section 1596, had been in foree about twelve 
years. If prior to July 25, 1861, there was any law or 
regulation or custom which created or recognized a band 
for the Marine Corps and permitted it to be composed of 
non-commissioned officers, musicians, and privates, such 
law, regulation, or custom was then repealed, because of the 
provision in the act which prescribed “thirty musicians 
for [a] band.” We have already found, by examining the 
laws in relation to the Marine Corps in force prior to 
1861, that there was no express statutory authority for a 
Marine Band as a distinct corps or organization within 
the Marine Corps. Not until July 25, 1861, do we find 
such authority. Prior to that time there was a band in 
the Marine Corps; and it would seem to have been com- 
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posed of marines, who were non-commissioned officers, 
musicians, or privates detailed to play in it by the vad 
untary action of the commanding officer or other marine 
officer, presumably with the approval of the superior au- 
authorities, Congress also seems to have recognized its 
existence by making appropriations for musical instru- 
ments, and especially in the act of August 18, 1856, by 
allowing its members $4 per month, as additional pay for 
playing in the Capitol Grounds and President’s Grounds 
(11 Stats., 118). | " 

Prior to the reorganizing act of 1861 the law made no 
other provisions for a band in the Marine Corps. Up to 
that time the only “musicians” in’ the Marine Corps 
known to the law were “drummers and fifers.” After 
the reorganization of 1861 we find two classes of marine 
musicians, viz, “thirty musicians for [a] band, sixty 
drummers, sixty fifers ee 

Section 1613 of the Revised Statutes was compiled in 
part from the act of 1856 above mentioned. Another 
part of it was compiled from a clause in section one of the 
appropriation act for the naval service, approved August 
5, 1854. This clause, as we have seen, had relation, only 
to the pay of marines. It placed the non-commissioned 


officers, musicians, and privates of the Marine Corps of 


the United States on an equal footing as to pay and bounty 


upon re-enlisting, with the non-commissioned officers, mu- 
sicians, and privates in the infantry of the Army (10 
Stat. L., 583, 586). It made no mention of the band what- 
ever, Here we find the error of the compilers. This 
clause had most clearly no relation whatever to the sub- 
ject of section 1613 of the Revised Statutes. It had al- 
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ready been incorporated into section 1612, where it prop- 
erly belongs. If we should strike out this inadvertence 
of the compilers there would be no doubt as to the mean- 
ing of section 1613, and no conflict between it and section 
1596; for then section 1613 would contain no mention 
of “ non-commissioned officers ” or “ privates.” The origi- 
nal Jaw of 1856 allowed the extra pay to the marines in 
the service of the United States who composed the volun- 
tary corps of musicians then known as the Marine Band. 
It made no mention of non-commissioned officers or pri- 
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Vates, : 

The accounting officers of the Department of the ‘Treas- 
ury have always construed section 1613 in the light of 
section 1596, and before the revision of the statutes they 
construed section five of the act of 1856 as being controlled 
by the reorganizing act of July 25, 1861; hence they never 
since 186] allowed the extra pay to any marine who per- 
formed with the band on the Capitol Grounds and Presi- 
dent’s Grounds, unless he was one of the rated corps of 
musicians created by the reorganizing act. This execu- 
tive construction of the law has the sanction of the prin- 
ciple admitted by this court in United States v. Bowen 
(supra). It is the only exposition by which we can recon- 
cile the apparent ambiguity in the language of section 
1613. 

This contemporaneous exposition of the law by officers 
who were required to construe and apply its provisions, 
receiving as it did the sanction not only of the officers of 
the Marine Corps and heads of Departments, but of Con- 
gress itself for more than a quarter of a century, gives no 
small support to our contention that the court below erred 


ou) 
in their opinion and decree, [t is needless to cite many 
authorities on this point, as the decisions of th¢ court upon 
it are very emphatic. (United States v. Philbrick, 120 
U.S., 52; United States v. Iill, th., 169.) 

After the reorganization of the Marine Corps in 1861 
and up to the time Congress enacted the Revised Statutes 
no question like the one presented here could have arisen, 
for clearly during that period the laws in force allowed 
the extra pay only to the “ musicians ” of the band and 
their leader, or “ principal musician.” The commandant 
of the Marine Corps held to this view of the law in 1877, 
as we have already seen. If the claim for extra pay had 
been made by a drummer or fifer we might have some 
doubt as to his status. But as to the present claim we 
have no doubt. [If this court should have any doubt as 
to its illegality, they must apply the principle recognized 
by themselves, and act upon the rule stated by Spencer, J. 
(supra), and adopted by Kent and all the courts in’ such 
Cases, 

In the case of Viterbo v. Friedlander (120 U.S. R., 707, 
721, 726) we find this court citing with approval the rule 
that a statute must be construed with reference to its ob- 
ject, to the legislation and system of which it forms a part, 
in order to ascertain its true meaning and intent ; “and,” 
suid Mr. Justice Gray, quoting the words of Eustice, C. 
J., of Louisiana, and citing many authorities in the opinion, 
“if its purpose and well-understood object are inconsistent 
with the precise words of a part, the latter must vield_ to 
the paramount and controlling influence of the will of the 
legislature resulting from the whole.” In this very case 
the court examined a foreign code and a foreign language 
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to ascertain the meaning and effect of words in the code 
of Louisiana ; so we may well look to the former statutes 
tor the Marine Corps in the present instance. 

There is but one controlling question before the court, 
viz: Was the interpolated phraseology of section 1613 
intended by Congress to modify or work a change in see- 
tion 1596 ? 

Section 1596 of the Revised Statutes supplies us with 
a moest emphatic answer in the negative. Contempora- 
neous exposition and legislative action both maintain the 
limitation of musicians for a band therein made, If Com 
gress had intended to allow the marine officers, or their 
superiors In authority, discretionary powers to enlarge the 
Marine Band by adding to that corps privates or non- 
commissioned officers ad lihitum, the enumeration of 
“thirty musicians” tor a band would not have been re- 
tained in that section, ( Vontgomery’s fuse, oC, Cls, R., 
$92.) 

Nomutter of how long standing may have been the prae- 
tice of detailing privates or non-commissioned officers to 
perform in the Marine Band, it cannot be sustained against 
the express limitation of the law to a membership com- 
posed wholly of rated musicians, Especially is this the 
ease when how, forthe first time in the history of the Ma- 
rine Corps since its reorganization in 1861, this practice 


is set up as the foundation of a claim for the extra pay 
which is allowed only to the statutory musicians of" the 
band. The fact that this is the first claim of this charae- 
ter gives much strength to the construction heretofore 
placed on the statutes by the proper authorities of the 
Navy and Treasury Departments. (United States y. Gra- 
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ham, 110 ULS., 219; United States v. Temple, 105 U.S., 
97.) ' 

We have discussed the antecedent laws. affecting the 
status of the Marine Band only for the purpose of having 
them in view as in pari materia, But we do not consider 
that there will be any necessity to resort to them for ex- 
position, It is a rule that a statute needs no interpreta- 
tion or construction when its language is clear and leads 
to no absurd conclusion. (/tugeles v. Illinois, 108 U.S. 
R.,526.) It is alsoa rule that the whole statute, and not a 
mere clause of a section standing by itself, is the best in- 
terpreter of the will of the legislature. When the language 
of any part of a statute is not clear, or when it leads to an 
absurd conclusion, interpretation may be resorted to in 
order to ascertain the intention of the legislature. This 
intention is not to be collected from any particular ex- 
pression, but from a general view of the whole act (per 
Best, C. J., 4 Bing., 196.) 


The judges are to look at the whole act, and if 
they find in any particular clause an expression not 
so large or general in its import as those used in other 
parts of the act, and upon a view of the whole act 
thev can collect from the more large or extensive ex- 
pressions used in other parts the real intention of the 
legislature, it is their duty to give effect to the larger 
expressions (per Lord Tenterden, 7 B. and C., 643; 
Potter’s Dwarris, Stat. and Const., p. 194). 


Hence clauses may be controlled by clauses ; hence if 
the same words occur in different parts of the statute they 
must be taken to have been everywhere used in the same 
sense, unless the contrary is clearly intended. In these 
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principles we find ample authority to reac every part, 
section, clause, and word of Chapter IX, Title XV of 
the Revised Statutes, which is expressly devoted to the 
Marine Corps. We thus collate from the larger and 
more extensive expressions in its first section (1596) that 
the intention of Congress was to create a band composed 
of and graded as musicians, by which grade they are dis- 
tinguished from the other enlisted marines provided for 
therein; hence the lesser expression in section 1613 is 
controlled by the more extensive one of the governing 
section. The creating clause of section 1596, by express 
words, legalized and put upon permanent footing a band 
which only subsisted before by questionable modes, or, at 
best, by the side wind of appropriation acts. This was 
the mischief felt—the necessity of the law, and the ob- 
ject of the remedy in view. What words could be more 
explicit for this object, or more effective as a remedy, than 
those used in that section, “thirty musicians for a band?” 
As to these words, they contain their own exposition. 
They control the less extensive words of section 1613. 
They admit of no construction, require no interpretation. 
The section permits no enlargement of the number of 
musicians, privates, non-commissioned officers, or com- 
missioned officers. Lord Cokesays: “ The good expositor 
makes every sentence have its operation ;” but for what 
purpose? Whatishisanswer? It is this: “Tosuppress 
all the mischiefs.” It is for this purpose, then, the good 
expositor “ gives effect to every word of the statute; he 
does not construe it so that anything should be vain or 
superfluous, nor yet against express words, for viperina est 
12882——-3 
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expositio que corrodit viscera textus; but so expounds it 
that one part of the act may agree with the ether and 
all may stand together.” (Bonham’s Case, 8 Rep., 117.) 
When exposition is necessary there is a cardinal rule, 
namely: The intention of the legislature is to be taken or 
presumed according to what is consonant to reason or good — 
discretion. This rule was laid down by Plowden, pp. 10, 
57, 205, 263, and by it, says Chancellor Kent, “ the sages 
of the law have ever been guided in seeking for the inten- 
tion of the legislature.” (1 Kent Com., 462.) 

[f we interpret section 1615 as meaning that “ the corps 
of musicians known as the Marine Band” may be com- 
posed of privates and non-commissioned officers as well as 
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musicians, would such exposition tend to suppress the mis- 
chief for which the legislature supplied a remedy in sec- 
tion 1596? Would not such exposition tend to make 
vain the remedy? Would not it be contrary to the ex- 
press words of the controlling section? Would not it be 
inconsistent with reason and good discretion ? 

If we interpret section 1613 as meaning that “ the Sec- 
retary of the Navy or other superior officer ” may order 
non-commissioned officers or privates of the Marine Corps 
to perform with the Marine Band on the Capitol Grounds 
or President’s Grounds, would that be good exposition ? 
The whole statute intends that these marines shall be 
trained as soldiers, and not as non-combatants ; that they 
shall be at their proper posts of duty, under their proper 
officers and non-commissioned officers, ready for military 
service. Clearly such exposition would create a serious 
mischief against good order and military discipline. It 
would not be consonant to reason or good discretion to im- 
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ply that such intention existed in the mind of the legisla- 
ture. It would be to revive the improper practice which 
was abolished by the act of July 25, 1861, when the 
Marine Corps was established on its present footing. It 
would be to impose a liability upon the Government con- 
trarv to the heretofore unquestioned exposition of the 
law as administered in the executive branch and understood 
in the legislature for more than a quarter of a century. 
We submit that there is nothing in the words of sec- 
tion 1613 to justify « departure from such long standing 
precedents. 
A. H. GARLAND, 
Attorney-General. 
FELIX BRANNIGAN, 
Assistant Attorney. 
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In the Supreme Court of the @. S. 


Octoser Term, 1887. 


Tue Unrrep Srates, Appellant, 
v8. No. 657. 
Joun Bonn, Apellee. ( 


APPEAL FROM THE COURT OF CLAIMS. 


APPELLEE'S BRIEF. 


The appellee enlisted in the United States Marine Corps, 
at the Marine Barracks, Washington, D. C., October 29, 
1879, as a private; was immediately attached to the band, 
in which he performed until May, 1881, when he was 
formally rated as a musician. Meanwhile he had played 
on the Capitol and White Ilouse grounds whenever 
ordered, but as he has been allowed no extra compensation 
for this service, he seeks to recover it in this action. 

Section 1596 describes the organization of the Marine 
Corps as consisting of a certain number of officers, non- 
commissioned officers, and privates, together with a drum 
major, a principal musician, thirty musicians, sixty drum- 
mers, sixty fifers, while section 1613 directs that when the 
band is ordered to play on the Capitol or White House 
grounds extra compensation shall be given. 

While the Marine Corps was established in in 1775, and 
its band is one of the best known organizations of the 
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character in the country, curiously this band has never had 
formal statutory recognition. Drums and fifes were pro- 
vided for the Navy as long ago as 1790 (1 Stat. L., p. 350), 
while in 1798 “musicians” then understood to mean 
drummers and ftifers, were given to the Marine Corps (1 
Stat. L.. p. 595) Other provisions similar in character 
have been made from time to time, but no mention is made 
of a musical organization until the enactment of the laws 
now condensed in seetion 1613 of the Revised Statutes- 
That section reads as follows: 

The marines who compose the corps of musicians known 
as the “Marine Band” shall be entitled to receive at the rate 
of four dollars a month each, in addition to their pay as 
non-commissioned officers, musicians, or privates of the 
Marine Corps, so long as they shall perform, by order of 
the Secretary of the Navy or other superior officer, on the 
Capitol grounds or the President's grounds. 

The statute does not say that the members of the Marine 
Band shall receive extra compensation, for no such band is 


y is given to those marines 
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known to the law; but the pa 
who compose the corps of musicians known as the “Marine 
Band.” The only other provision looking even indirectly 
to a musical organization is that of seetion 1596, allowing 
a drum major, a principal musician, thirty musicians, sixty 
drummers and sixty fifers. If the extra pay had been in- 
tended for them only, what more easy than for Congress 
to have said so, But the phraseology of section 1613 is 
extremely peculiar. It is marked by a desire to do some- 
thing more than this, and seems to recognize the fact that 
marines other than those rated as musicians performed in 
the band. It says, not the musicians, but the “ marines 
who compose the organization known as the ‘ Marine 
Band,’ are to receive additional compensation; and this 
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compensation is to be additional, not to their pay as a 
drum major, or as a principal musician, or as musicians, 
but to the pay they receive, either as non-commissioned 
otticers, or as musicians, or as privates of the Marine 
Corps. The appellee was a “private of the Marine Corps.” 
Ile was one of the marines who composed the organization 
known as the «Marine Band.” He performed on the 
Capitel grounds and on the President’s grounds, under 
proper orders, and thus falling within the phraseology of 
the statute, he should have received the additional pay. 


James E. Panoetrt, 
Attorney for Appellee, 
468 Louisiana Ave. 


Washington, D. C. 
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UNITED STATES VS. DAVID MOUAT. 


In the United States Court of Claims. 


I.—Petition—Filed March 19, 1886.—J. R. 


Davip MovaT 
v8. | No 14,856. 
THE UNITED STATEs. 


To the honorable the judges of the said court: 


The claimant, David Mouat, respectfully showeth as follows: 

I. That on the 16th day of November, 1885, he was appointed a pay- 
master’s clerk in the United States Navy, on board the U.S. receivi 
ship “ Vermont,” subject to the laws and regulations governing the United 
States Navy. That the said appointment was approved by Capt. A. P. 
Cooke, commanding the “ Vermont,” and by D. B. Harmony, Acting 
Secretary of the Navy. That on the 19th day of November, 1885, he 
accepted by letter.said appointment, and on the same day took an oath to 
comply with and be obedient to such laws, regulations, and discipline of 
the Navy as were then in force, or that might be enacted by Congress, or 
established by other competent authority. Copies of the said appoint- 
ment, the letter of acceptance, and the oath are hereto annexed as Exhibit 
No. 1. 

II. That when he received said appointment he was in Chicago, in the 
State of Illinois, where the appointment was addressed. In the said let- 
ter of appointment he was directed to proceed to New York via Wash- 

ington, D.C. That after his acceptance of said appointment, and 
2 taking the oath aforesaid and the oath to support the Constitu- 

tion of the United States, and to faithfully ar the duties 
of the office upon which he is about to enter, he proceeded to New York 
via Washington, D. C., and on November 30, having arrived in New 
York, reported at the navy-yard for duty as directed. 

IIT. That under the Army mileage table, which has been adopted by 
order of the Secretary of the Navy as the correct table of distances ia the 
United States, and as the standard for determining the distances travelled 
by officers in the naval service, the distance from Chicago to Washingtun, 
D. C., is 813 miles, and from Washington to New York 228 miles, the 
whole distance travelled under orders being 1,041 miles. 

IV. That under the act of Congress of June 30, 1876, he was entitled 


to be allowed and to receive the sum of eight cents per mile for this . 


disance, the same being $83.28. S 

V. That upon the presentation of his claim for the above amount of 
mileage the same was settled and allowed by the Fourth Auditor of the 
Treasury, but was not allowed by the Second Comptroller of the Treasury, 
and that the claimant has not received any part thereof. 

That since the passage of the act of June 30th, 1876, it has been the 
practice to allow mileage to paymasters’ clerks who were ordered to sea- 
going vessels upon travel as performed within the United States from 
July lst, 1876, to Feb’y 5th, 1886. It has never been the practice to 
— clerks employed by pay officers on shore stations as entitled to 
mileage. 

V1. No assignment or transfer of this claim, nor of any part — 
nor of any interest therein, has been made; the claimant is justly entit 
to the amount claimed in this petition from the United States after allow- 
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ing all just credits and set-offs ; he is a citizen of the United States, and 
has at all times borne true allegiance to the United States, and he believes 
the facts stated in the petition to be true. 

Wherefore he prays judgment against the United States in the sum of 
$83.28. 


UNITED STATES VS. DAVID MOUAT. 


Davip Mowat. 


LINDEN KENT, 
Atty for Claimant. 


3 The post-office address of the claimant is, Receiving Ship “ Ver- 
mont,” New York. 
The post-office address of his attorney is, 1505 Penna. ave., Wash- 
ington, D. C. , 


STaTE OF NEw YORK, 
County of Kings, 88: 

Personally appeared before me David Mouat, the above-named claim- 
ant, and made oath that the matters in the foregoing petition averred are 
true so far as they are averred of his own knowledge, and that so far as 
they are averred on the information of others, he believes them to be true. 

: Davip Movat. 


Sworn before me this the eighteenth day of March, A. D. 1886. 
(SEAL. ] Jno. G. Morison, 
Notary Public. 
ExuHiBiT No. 1. 


Navy DEPARTMENT, 
Washington, D. C., 16 November, 1885. 
Sir: You are hereby appointed a paymaster’s clerk in the United 
States Navy for duty on board the U.S. receiving ship Vermont, subject 
to the laws and regulations govering the United States Navy. 
You will sign the letter of acceptance, and execute in due form the oath 
appended hereto, and return the same to me. 
4 You will proceed to New York via Washington, D. C., and re- 
= to Commodore Chandler for duty on board that vessel. 
‘ery respectfully, 
E. - a 
Zaymaster, U. S. Nary. 
Davip Mowat, ’ ” 
Paymaster’s Clerk, U. S. Navy, Chicago, Illinois. 


Approved. ‘ 
A. P. Cooke, 
Captain, Commanding Officer. 
Approved. 
D. B. Harmony, 
Acting Secretary of the Navy. 
On margin : 
COMMANDANT’s OFFICE Navy YARD, 
New York, Nov. 30, 1885. 


Reported. 


W. A. KirKLanp, 
Captain, Commanding. 
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UNITED STATES V8. DAVID MOUAT. 
Agreement, 


Cuicaco, ILLINow, Nov. 19th, 1885. 


Str: I hereby accept the appointment of pe master’s clerk, U. 8. N., 
dated Nov., 1885, tendered me by you, and I do hereby “4 and sub- 
ject myself during my service as paymaster’s clerk, U. S. N., to comply . 
with and be obedient to such laws, regulations, and discipline of the Navy «. 
as are now in force, or that may be enacted by Congress, or established 
by other competent authority. 


Davip Movart, 
Paymaster’s Clerk, U. 8. N. 
Paymaster E. W. WuiTEnHovsgE, U. S. N. 


5 Sworn to and subscribed before me, at Chicago, Illinois, this 19th 
day of Nov., 18885. 
fomat.] Epwarp S. Jupp, 


Notary Public. 


Having been appointed paymaster’s clerk U.S. N., I, David Mouat, do 
solemnly swear (or affirm) that I willsupport and defend the Constitution 
of the United States against all enemies, foreign and domestic; that I 
will bear true faith and allegiance to the same ; that I take this obligation 
freely, without any mental reservation or purpose of evasion; and that I 
will well and faithfully discharge the duties of the office on which I am 
about tv enter: So help me God. 

Davip Movat, 
I aymaster’s Clerk U.S. N. 
STATE OF ILLINOIS, 


County of Cook, ss: 
Sworn to and subscribed before me, this 19th day of Nov., 1885. 
[SEAL. | Epwarp S. Jupp, 
’ Notary Public. 
- @ 6 II.—Demurrer.—Filed Feb’y 10, 1887. 
And now come the said defendants, by their Attorney-General, and 


demurring to the petition in this cause, state as the ground thereof that 
the petition does not allege facts sufficient to constitute a cause of action. 
Rosert A. Howarp, 
Assistant Attorney General. 


7 III.— Opinion of the court. 


ON DEMURRER. 


RicHARDsON, Ch. J., delivered the opinion of the court: 


The claimant alleges in his petition that on the 16th of November, 1885, 
he was appointed a paymaster’s clerk in the Navy ; that he accepted the 
appointment November 19, 1885, took the oath of office on the same day, 
and entered upon his duties, and that he traveled 1,041 miles, under orders, 
for which he has not been paid. He claims 8 cents a mile, under the 
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4 UNITED STATES VS. DAVID MOUAT. 
provisions of the act of June 30, 1876, chapter 159 (Supp. Rev. Stat., 
218, 219, par. 1) a’lowing that rate to “such officers ~ the Navy] while 
so enguged [on public business] in lieu of their actual expenses.” 

The defendants demur upon the ground that the claimant is not an 
officer, and so not entitled to the benefit of the act. That presents the 
only issue in the case. ; 

The claimant was appointed by a paymaster, with the approval of his 
commanding officer, according to the regulations, and his appointment was 
also approved by the Secretary of the Navy, and he took the required 
oath of office. This would be a valid appointment to office, within the 
meaning of the Constitution, if the position held by the claimant is an 
office and the Secretary of the Navy is authorized to make or approve 
such appointment. (United States r. Hartwell, 6 Wall., 393.) 

The statutes recognize and provide for paymaster’s clerks in the Navy, 
but are silent as to the manner of appointment (Rev. Stat., §§ 1386, 1387, 
1388); ard Revised Statutes, section 1410, classes them among “all officers 
not holding commissions or warrants, or who are not entitled to them,” 
by excepting them, with others, from such officers as are to be deemed 
petty officers. 

Upon the authority of Moore’s Case (95 U.S., 760), it may be that the 
claimant should be held to be an officer in the constitutional sense ot that 
term. Moore was called a “ passed assistant surgeon” in the medical 
corps of the Navy. The statutes provided that the medical corps should 
consist of fifteen medical directors, fifteen. medical inspectors, fifty sur- 
geons, and one hundred assistant surgeons (Rev. Stat., § 1368) with- 
out mentioning passed assistant surgeons; that all appointments in the 
medical corps should be made with the advice and consent of the Senate 
(Rev. Stat., § 1369); that no person should be appointed surgeon until 
he had served as an assistant surgeon two years, and had been exam- 
ined and approved for such appointment, &c. (Rev. Stat., § 1371). It 
had been the custom of the Navy Department to examine assistant sur- 
geons for promotion as surgeons after a certain period of service, and often 
long before vacancies occurred to which they could be appointed, and 

when so examined and passed and while waiting for promotion to 
8 the next grade, that of surgeon, upon the occurring of vacancies 

they were called “ passed assistant surgeons.” By that designation 
they were recognized in statutes fixing their pay and their rank, but no 
provision was made for their appointment. : 

Moore was an assi+tant surgeon who had successfully passed his exami- 
nation for promotion to the grade of surgeon, and had been notified by the 
Secretary of the Navy that the report of the board of examiners was ap- 
proved, and “from that date he would be regarded as a passed assistant 
— 

The Supreme Court held that “the place of passed assistant surgeon is 
an office, and the notification by the Secretary of the Navy was a valid 
appointment to it,” citing The United States v. Hartwell, 6 Wall., 385, 
and the Constitution. Art. II, see. 2. 

The position of the claimant in the Navy would seem to be as well es- 
tablished by law as an office, and his appointment to it as constitutionally 


_ as the position and appointment of a passed assistant surgeon of the 
avy. 
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In the present case, however, it is not necessary to go as far as the Sa- 
preme Court went in Moore’s Case, nor to determine the question whether 
or not paymasters’ clerks are officers within the meaning of the Constita- 
tion, but only to find whether or not Congress intended to include them 
among officers of the Navy to whom mileage is allowed by the act of 1876, 
even though they be so in a different sense from that. in which the word is 
used in the Constitution. " 

In Hendee’s Case, recently decided (22 C. Cls. R., —), we held that as 
paymasters’ clerks were often called and regarded as officers in some sense, 
in statutes, in regulations of the Navy, in orders of the Secretary of the 
Navy, and in judicial decisions, as therein pointed out, they must be taken 
to be officers within the meaning of the act of March 3, 1883, chapter 97 
(22 Stat. L., 473), requiring that “all officers of the Navy shall be cred- 
ited with the actual time they may have served as officers or enlisted men 
in the regular or volunteer Army or Navy, or both,” for the purpose of 
computing longevity pay, even though they might not be strictly and technj- 
cally such within the meaning of the word as used in the Constitution with 
reference to appointments, 

It seems to be generally understood that the words officers and enlisted ' 
men include the whole personnel of the Navy, regarding as enlisted men all 
those who sign articles of ment, called “shipping articles,” which 
paymasters’ clerks do not, whose only required oath is that they make 
true statement of their age according to the best of their knowledge and 
belief (Regulations of 1876,ch. X XV, par. 3), and as officers, all others 
who take the oath of office prescribed by Revised Statutes, section 1757, 
to be taken by all persons elected or appointed to any office of honor or 
trust under the Government of the United States, as do paymasters’ clerks, 
as appears by copy of the claimant’s oath of office att to his petition. 

Section 1417 of the Revised Statutes defines who are enlisted men and 
limits their number ; and paymasters’ clerks are not among them, while 
they are among those who take the oath of office. 

On board ship, paymasters’ clerks are quartefed and mess with the offi- 
cers, and are everywhere treated as such, whether at sea or on shore. 

In United States v. Tinklepaugh (3 Blatch., 430, 431) it was 

9 held that a deputy marshal appointed by the marshal, wi the 

approval of higher authority, was an officer because, as was said 

in the opinion of the court, “the statute shows that Congress deemed 

deputies of the marshal to be officers of the United States.” The court 

in that case did not deem it necessary that a person should be appointed 

according to the provisions of the Constitution, in order to constitute him 

an officer of the United States within the meaning of the statutes there re- 
ferred to. 

Under these circumstances, and those to which we referred im Hendee’s 
Case, we may well infer and hold that in the passage of laws like that 
under consideration, Congress used the word officers in its general, popu- 
lar, and broad signification, rather than in its narrow and technical one, 
derived wholly from the operation of provisions of the Constitution in * 
relation to certain appointments, and which, as one of the distinctions in 
the nieaning of the word, has not yet found a place in the dictionaries. 

At the argument both parties claimed that contemporaneous interpreta- 
tions of the statute by the accounting officers of the Treasury suppo 
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their respective positions. So far as such interpretation is entitled to 
weight, we think that, when considcred on principle, it is favorable to the 
claimant’s case. a 

It appears by the allegations of the petition, admit y the demurrer, 
that poabeiany te aaa of the act in 1876 paymasters’ clerks have 
uniformly been paid mileage while attached to sea-guing vessels, and have 
not been so mer ws when engaged on shore duty. There is no warrant for 
such a distinction. It is purely arbitrary. The statute allows mileage to 
officers of the Navy when traveling on public business, and if paymas- 
ters’ clerks are officers in any sense they are entitled to yy * for travel, 
whatever be the public duty in which they are engaged. ntinuously 
paying them mileage when attached to sea-going vessels concedes that they 
are officers, and if that be admitted in the one case it cannot be denied in 
the other. ar ae 

Under another act the accounting officers made a similar distinction, 
which the Supreme Court overruled. The act of March 3, 1835, — 
27, gave mileage at the rate of ten cents a mile to officers of the Navy while 
traveling under orders. For forty years the accounting officers had inter- 
preted this as applying only to travel within the United States; while to 
officers traveling by sea or out of the country they allowed actual expenses 
and not mileage. The Supreme Court held that the statute made no such 
distinction, and that forty years’ practice of the Department did not and 
could not change the law. Their right to mileage when teaveling under 
orders, by sea and by land, at home and abroad, was upheld by the court. 
United States vs. Temple, 105 U.S., 97; United States vs. Graham, 110 

.S., 219.) 

In our opinion Congress intended to include paymasters’ clerks among 
officers of the Navy to whom mileage is allowed by the act of 1876. 

The demurrer is overruled, and judgment will be entered for the claim- 
ant in the sum of $83.28, with leave to have the judgment set aside if the 
defendants elect within ten days to plead to the petition. 


UNITED STATES VS. DAVID MOUAT. 


10 IV.—Final judgment. 


At a Court of Claims held in the city of Washington, D. C., on the 9th 
day of May, A. D. 1887, it was ordered that the demurrer be overruled 
and that judgment be entered as follows : 

The court, on due consideration of the premises, find for the claimant, 
and do order, adjudge, and decree that the said David Mouat do have and 
recover of and from the United States the sum of eighty-three and twenty- 
eight one-hundredths dollars ($83.28). 

It was further ordered that in case the defendants elect to plead to the 
petition within ten days the judgment be set aside. 


11 V.—Application of defendants for an allowance of appeal. 


From the judgment rendered in the above-entitled cause on the 9th day 
of May, 1887, in favor of claimant, the defendants, by their Attorney- 
General, on the 16th day of May, 1887, make application for, and give 
notice of, an appeal to the Supreme Court of the. United States. 

Rosert A. Howarp, 
Assistant Attorney-General. 
Filed May 14, 1886, and allowed in open court, 
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In the Supreme Court of the United States, 


OcToBER TERM, 1887. 


mat THE Unitep Srates, APPELLANTS, ) 
a v8. No. 1070. 
~ Davip Movart. f 


APPEAL FROM THE COURT OF CLAIMS. 


STATEMENT, ASSIGNMENTS OF ERROR, AND BRIEF 
OF ARGUMENT OF APPELLANTS. 


STATEMENT OF THE CASE. 


This is an appeal from a judgment in the Court of 
Claims in favor of David Mouat against the United States 
for the sum of $83.28. 

The case was heard in the court below upon demurrer. 

The facts are stated in petition and exhibits thereto at- 
tached (Rec., pp. 1, 2, and 3). 

The facts, as embodied in the petition and exhibit, are in 
substance : 4 

Claimant was appointed, on the 16th of November, 1885, i. 

a a paymaster’s clerk inthe U.S. Navy forduty on board the fe 
panhg 9022——1 
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United States receiving-ship Vermont. He accepted such. 


appointment on the 19th of November, 1885. Hisappoint- 
ment was made by E. W. Whitehouse, paymaster, U. S. 
Navy, and approved by A. P. Cooke, captain, commanding 
officer,and D. B. Harmony, Acting Secretary of the Navy. 
When he received his appointment he was in Chicago, 
where the appointment was addressed. He was directed 
to proceed to New York vid Washington, D. C.,a dis- 
tance of 1,041 miles. He claims that under the act of 
Congress of June 30, 1876, heis entitled to receive the sum 
of 8 centsa mile for this distance, amounting to $83.28, but 
that such claim was not allowed, and that he has received 


no part thereof. That since the passage of the act of June _ 


30, 1876, it has been the practice to allow mileage to pay- 
master’s clerks, who were ordered to sea-going vessels, upon 
travel performed within the United States. It has never 
been the practice to consider clerks employed by pay offi- 
cers on shore stations as being entitled to mileage. 

By act of June 16, 1874, making appropriations for the 
Army, etc. (18 Stat., p. 72), it is enacted as follows : 

That only actual traveling expenses shall be allowed 
to any person holding employment or appointnient 
under the United States. 

By Act of June 30, 1876 (19 Stat., ch. 29, p. 65), it is 
enacted as follows : . 

And so much of the act of June 16,1874, * * * 

as provides that only actual traveling expenses shall 
be allowed to any person holding employment or ap- 
pointment under the United States, while engaged 
on public business, as is applicable to officers of the 
Navy so engaged is hereby repealed ; and the sum of 
8 cents per mile shall be allowed such officers while 
engaged, in lieu of their actual expenses. 


ee \ 
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The issue argued on demurrer was as to whetherclaim- 
ant is an officer of the Navy. The court below held that 
not only officers of the Navy legally appointed under the 
provisions of article 2, section 2, of the Constitution, but 
that “Congress used the word officers in its general, 
popular, and broad signification, rather than its narrow 
and technical one.” It is claimed on the part of the 
United States that the act of 1876 is applicable only to 
legally appointed officers of the Navy. 


ASSIGNMENTS OF ERROR. 


The court erred— 

1. In overruling the demurrer. 

2. In rendering judgment in favor of the claimant for 
$83.28. : 

3. In holding (Rec., p. 4), “upon the authority of 
Moore’s Case (95 U. S., 760), it may be that claimant 
should be held an officer in the constitutional sense of 


_ that term. 


4. In holding (Ree., p. 4), “ The position of the claimant 
in the Navy would seem to be well established by law as 
an officer, and his appointment as constitutionally made 
as the position and appointment of a passed assistant sur- 
geon of the Navy.” 

5. In holding (Rec., p. 5), “that in the passage of 
laws like that under consideration Congress used the word 
officers in its general, popular, and broad signification, 
rather than in its narrow and technical one, derived wholly 
from the operation of provisions of the Constitution in re- 
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lation to certain appointments, and which, as one of the 

distinctions in the meaning of the word, has not yet found 

a place in the dictionaries.” ) 
6. In holding (Rec., p. 6), “ Congress intended to include 

paymasters’ clerks among officers of the Navy to whom 

mileage is allowed by the act of 1876.” 


BRIEF OF ARGUMENT. 


The question as to whether a paymaster’s clerk in the 
Navy is an officer of the Navy is discussed in appellant’s 
brief in the case of The United States, appellant, vs. Hendee, 
submitted herewith, to which brief this court is referred. 


A’ paymaster’s clerk is not an officer within the provisions | 
of the Constitution: of the United States. ’ 


The Constitution, fur purposes of appointment very 
clearly divides all its officers into two classes. The 
, primary class requires a nomination by the President 
and confirmation by the Senate. But foreseeing that 
when officers beeame numerous, and sudden removals 
necessary, this mode might become inconvenient, it 
was provided that, in regard to officers inferior to 
those specially mentioned, Congress might by law 
vest their appointment in the President alone, in the 
courts of law, or in the heads of Departments. That 
all persons who can be said to hold an office under 
the Government about to be established under the 
Constitution were intended to be included within one 
or the other of these modes of appointment there 
ean be but little doubt. This Constitution is the 
supreme law of the land, and no act of Congress is 
of any validity which does not rest on authority 
conferred by that instrument.” (United States vs. 
Germaine, 99 U.S., 509.) 


don aes - - 
See we 


or 


5 


A paymaster’s clerk is allowed certain paymasters in 
the Navy. (Rev. Stat., §§ 1386, 1387, 1388.) 
The manner of his appointment is fixed by Naval 


Regulations (Nav. Reg. 1876, par. 9, p. 95). 


No person wil] be appointed a secretary who is not 
twenty-one years of age, nor a clerk who is under 
eighteen. Officers who nominate secretaries or clerks 
will be responsible for their character and fitness. 
Every officer entitled to a secretary or clerk may 
nominate him ; but the appointment or discharge of 
a clerk by any officer not in command is subject to the 
approval of the commanding officer ; the latter, how- 
ever, will not refuse his approval except for good and 
sufficient reasons, which he will state in writing to such 
officer. No secretary or clerk will be entered upon 
the muster-rull of any vessel, nor be entitled to any 
pay: until he shall have accepted his appointment by 
etter, in duplicate, binding himself therein to be sub- 
ject to the laws and regulations for the government 
of the Navy and the discipline of the vessel. One of 
these letters is to be transmitted immediately to the 
Department by the officer conferring the appoint- 
ment, together with the oath of allegiance ; the other 
copy will be preserved by that officer. In the case 
of any clerk appointed by an officer not in command, 
the letter of acceptance sent to the Department must 
bear the approval of the commanding officer. The 
acceptance of an appointment as secretary or clerk 
shall be understood as binding such person to serve 
with the officer who appointed him until regularly 
discharged. Should an enlisted man be appointed 
as clerk, the appointment does not release him from 
his enlistment. 


In Moore’s Case (95 U. S., 760), cited by the court be- 
low, it was held by this court that Moore (passed assist- 
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ant surgeon) was appointed under authority of law by the 
Secretary of the Navy. In Hartwell’s Case (6 Wall., 388) 
it was held by this court that Hartwell was appointed by 
the head of a Department. In Germaine’s Case (99 U.S., 
508) it was held by this court that civil surgeons ap- 
pointed by the Commissioner of Pensions were not offi- 
cers, because not appointed by the head of a Department. 
The main question in the cases above referred to was as to 
what constitutes an officer of the United States. In the 
ease of Ex parte Reed (100 U.S., 13) and In re Bogart (3 
Sawyer, C. Cls. R., 407) the question presented was not as 
to whether a paymaster’s clerk wasan officer of the Navy, 
but as'to whether a paymaster’s clerk is a “ person in the 
naval service,” subject to its laws, regulations, and discip- 
line. He was held in each of these cases to be so, not on 
the ground that he was an officer, but for the reason that 
by his letter of acceptance (Nav. Reg., supra) he had con- 
tracted to be so subject. 

In the case of Ex parte Reed, supra, he is described as 
an officer, but this was simply descriptive of the person. 
The question as to whether he was an officer or not was 
not at issue. 

If an officer at all, he is an officer attached to the Pay 
Corps. Section 1378, Revised Statutes, is as follows : 

All appointments to the Pay Corps shall be made 
by the President by and with the consent of the 
Senate. 

Claimant was appointed by Paymaster Townsend. He 
was bound by the acceptance of the appointment “ to serve 
with the officer who appointed him until regularly dis- 
charged ” (Nav. Reg., supra). His duties were in aid of 


_ 
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the person who eppointed him, who was responsible for 
his character and fitness (Nav. Reg., supra). 

In the case at bar, the appointment was approved by 
the Acting Secretary of the Navy, but it acquired no 


- force or validity thereby. He was appointed by the pay- 


master ; his appointment approved by the commanding 
officer. If the Secretary of the Navy had withheld his 
approval, his right to the position of paymaster’s clerk 
would have been as perfect as with it. If he was not an 
officer without the approval, such approval could not 
make him so. He is an officer appointed by the paymas- 
ter, not the Secretary of the Navy. 


He is not an officer, recognized as such, by Congress or 
naval regulations. 


Congress has power to authorize the President, courts 
of law, or heads of Departments to appoint officers of the 
United States, but has no power to appoint officers except 
such as are provided for by the Constitution. (Germaine’s 
Case, supra.) 

Nor has the head of a Department authority to appoint 
officers except where authorized by law. The wrong 
classification in an appropriation act of a person in the 
naval service as an officer who is not an officer does not 
make such person an officer in the legal acceptance of the 
term. Nor has a Department the right tocreate an office 
without authority of law. Nor can this court, by de- 
scribing a person as an officer who is not legally so, con- 
fer upon him the rights, privileges, and benefits enuring 
to an officer recugnized to be so within the provisions of 
the Constitution. 
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A paymaster’s clerk is not classified as ‘an officer by 
Naval Regulations in force since 1876. 

Hon. I. H. Maynard, Comptroller, in an opinion dated 
February 5, 1886, in reference to this case, says: 


So far as I have been able to discover from an ex- 
amination of the authorities and precedents bearing 
upon this point, it has never been held since the 
passage of the law of 1876 that mileage was legally 
and properly payable to any person in the naval 
service except commissioned and warrant officers of 
the Navy, and the term “ officer of the Navy” has 
been uniformly construed to refer only to these classes 
of naval officers. 

In the Revised Statutes, relating to the pay of the 
Navy, section 1556, the persons in the naval service 
there referred to, and w hich include paymasters’ clerks, 
are divided into two general classes: First, commia- 
sioned and warrant officers on the active list ; secondly, 
petty officers, seamen, ordinary seamen, firemen, coal- 
heavers, and emplovés of the Navy. 

In designating the status of paymasters’ clerks, 
they must, I think, be assigned to the latter class 
under the head of emplovés. They are certainly not 
commissioned or warrant officers; that seems to be 
conceded ; and even if they might be classed under the 
designation of petty officers, “ not aware that it 

° has ever been held that this class was entitled to 
mileage. Under the act of 1874 they are entitled 
to reimbursement of their actual traveling expenses 
in all cases where such expenses have been properly 
incurred in the Government service. * * * 

They are unquestionably in the naval service, and 
may be made subject to such regulations and dis- 
cipline as may be established for the good of the 
service; but the same remark is true with reference 


ne re na 


a 
to many other civilian yg, both in the military 


and naval service, who do not thereby acquire any 
official rank or status in such service. 


Be If it is admitted that a person who is not legally an off- 
cer of the Navy may be popularly so regarded, because in 
special statutes or naval regulations he is so designated, no 

7 person so designated is embraced within the terms of the act 
of June 30, 1876, supra. 


The act of June 16, 1874, supra, is a general law to the 
effect, viz, 7 
That only actual: traveling expenses shall be al- 


lowed to any person holding employment or appoint- 
ment under the United States. 


“he The act of June 30, 1876, repeals such law so far as it 
is applicable “to officers of the Navy so engaged.” 
The repeal of the act of 1874 only applies to “ officers 
of the Navy.” It is in full force and effect as to all in 
the Navy who are not “officers.” 
The words “ officers of the Navy” in the act of 1876 
are used in contradistinction to those persons in the Navy 
who are not officers, and are therefore used in their legal 
sense. 
@ It is submitted that in a law passed for the benefit of 

“officers of the Navy” persons legally and actually offi- 
omg "-ee0s are meant, and not persons who may be so called, de- 
Pa scribed, or may be popularly known as such. 

A paymaster’s clerk may be an enlisted man, but his 
employment as a clerk does not release him from his en- 
listment. He is still an enlisted man, not an officer. If 
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by being appointed a paymaster’s clerk he would, become 
an officer, he would thereby be released from his enlist- 
ment. 
[It is submitted that the judgment of the court below 
hould he reversed, 
A. HL. GarLanpn, 
Attorney-General, 
Roperr A, Howanrn, 
Assistant . Ittorney-General, 
KF. P. Dewkes, 
Assistant Attorney. 
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OctTroner TeErM, 1887. 


THe Untrep States, APPELLANTS, ) 
vs. No. 1070. 
Davip Movat, APPELLEE. f 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF ON BEHALF OF THE APPELLEE. 


STATEMENT OF THE CASE. 


The Court of Claims rendered judgment in favor of 
the claimant, David Mouat, for $83.28, upon a demurrer 
to the petition filed by him. 

This is an appeal from that judgment. 

ie petition and exhibits set forth the following 
facts : 

The claimant, on the 16th day of November, 1885, 
was appointed “paymaster’s clerk in the United 
States Navy for duty on board the U. S. receiving-ship 
Vermont.” The appointment was made by E. N. 
Whitehouse, Paymaster U. S. Navy, from the “ Navy 
Department, Washington, DP. C.,” and approved by D. 
Bh. Harmony. Acting Secretary of the Navy. 

The claimant, at the time of his appointment, was 
in Chicago, Il., and the letter of appointment directed 


») 


him to proceed to New York via Washington, D. C., 
i distance of 1,041 miles. ’ 

On the 19th November, 1885, the claimant accepied 
the appointment, and on the same day took an oath 
“well and faithfully to discharge the duties of the 
| office ;’ proceeded to New York via Washington, 
| and on the 30th of November, 1885, reported for duty 

in New York. 3 

He claimed that under the act of Congress of June, 
530th, 1876, he was entitled to receive the sum of eight 
cents per mile, for the distance of 1,041 miles traveled 
under orders, the same amounting to $83.28. 


TM. , Bs 
m ee RE “ 


BRIEF OF ARGUMENT. 


me The demurrer to the petition brings before the court 
the only point involved in the case. 

Whether or not the petitioner, as a paymaster’s 
clerk, is an officer of the Navy within the contempla- 
a tion of the act of June 30th, 1876. (19 Stat. at Large, 
me p. 65.) 


Under the act of June 16th, 1874, (18 Stat., p. 72,) it 
is enacted. 


“ Only actual traveling expenses shall be allowed 

to any person holding employment or appoint- ] 
: ment under the United States, and all allowances 
for mileages and transportation in excess of the 
| amount actually paid, are hereby declared iilegal.” 


By act of June 50th, 1876, (19 Stat., p. 65,) it is 
wmong other things enacted. 


“ And so much of the act of June 16th, 1874, as 
provides that only actual traveling expenses shall 
be allowed to any person holding employment or 
appointment under the United States, while en- 
gaged on public business, as is applicable to officers 
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of the Navy so engaged,is hereby repealed, and the 
sum of 8 cents per mile shall be allowed such 
officers while engaged in lieu of their actual ex- 
penses.” 


Was David Mouat, as paymaster’s clerk, an officer of 
the Navy, entitled to 8 cents per mile traveling ex- 
penses, under the above Statute ” 


There is a method of appointment to office provided 
by the Constitution, Article II, Section 2, which de- 
clares that— 


‘‘ The President shall nominate, and by and with 
the advice and consent of the Senate shall ap- 
point ambassadors, other public ministers, and 
consuls, judges of the Supreme Court, and all other 
officers of the United States whose appointments 
are not herein provided for, and which shall be 
established by law: but the Congress may by law 
invest the appointment of such inferior officers as 
they think proper, in the President alone, in the 
courts, of law, or in the heads of departments.” 


The contention of the government is reduced to this 
proposition. 

That no officer of the Navy is entitled to his travel- 
ing expenses of eight cents per mile, under the act of 
June 30, 1876, unless he derives his appointment 
directly from constitutional warrant. That a pay- 
master’s clerk is not so appointed,and hence is not 
entitled to the benefit of the lav. 


There is no public policy suggested for placing such 
a limitation upon the word “ officer,” as to deprive 
that class of combatants who are universally in the 
statute, designated as “ officers,” from the benefits of 
this statute, while. as we shall show they are uni- 
formily subjected to all the penalties inflicted upon 
‘“‘ officers” in the necessary and proper administration 
of military discipline. 


Whenever Congress has legislated with respect of 
paymasters’ clerks, they have been invariably desig- 
nated as officers ot the Navy. : 

Section 1,410, Revised Statutes, which defines who 
wre petty officers, also most clearly classes clerks as 
oilieers, not holding commissions or warrants, and not 
entitled to them, but still officers of the Navy. It 
provides tiat “all officers not holding commissions or 
Warrants, or who are not entitled to them, except . 
* ‘ and except secretaries and clerks, shall be 
deemed petty officers, and shall be entitled to obedi- 
ence, inthe execution of their offices, from persons of 
inferior ratings,” declaring in terms that clerks in 
the Navy are officers ; that they fill an office, and that 
in the execution of it, they shall be obeyed by persons 
of inferior rating, thus recognizing their relative rank. 

Section 4,695, Revised Statutes, which provides for 
pension, in the case of total disability, declares that: 


“For cadet-midshipman, passed midshipman, 
iInidshipmen, clerks of admirals and paymasters 
and of other officers commanding vessels, second 
and third assistant engineer, master’s mate, and 
all warrant-officers in the naval service, ten dol- 
lars per month; aud for all other persons whose 
rank or office is not mentioned in this section, 
eight dollars per mouth. 


For the purposes of «a pension they are ranked with 
midshipmen, and second and third assistant engineers, 
and the pension is fixed by designation of the office. 

They are thus ranked with the second assistant engi- 


g 
neer, 2n office created by law and the appointment to 
which is specially vested in the President, “by and 
with the advice and consent of the Senate.” (Rev. 
Stats., $§ 1590, 1391). , 


bs 


Paymasters’ clerKs are recognized and provided for 
by Statute. (Rev. Stats., $§ 1586, 1387, 1388). 


Ss See 


These laws are found in the chapter of the Revised 
Statutes, providing for the Organization of the Navy, 
‘but are silent as to the manner of appointment of pay- 
master’s clerks, which is left with the Executive. 


* In pursuance of the law, the manner of appointment 

;is provided by Nary Regulations 1876, p. 95, estab- 
lished and declared “ with the approval of the Presi- 
dent of the United States,” which regulation being 
made in pursuance of an act of Congress, and being 
necessary to carry it into execution, becomes a paft of 
the law and is of the same force as if incorporated in 
the body of the act itself. (United States os. Barrow, 
1 Abb., U.S. R., 351; Aa parte Reed, 100 U. 8., 13). 


An office provided by law, and filled in pursuance of 
the regulations of a departinent established according 
to law, is the act of the head of a department within 
the meaning of the Constitution, and this without the 
actual approval by the Secretary, although in the case 
of Mouat, the appointment made under the regulations 
was in point of fact approved by the Secretary. 


A case in many respects analagous to this is J. S. 
vs. Moore, 95 U. S, 760. Moore was called a “ passed 
assistant surgeon ” in the medical corps of the Navy. 


| , In the chapter of the Revised Statutes, above referred 
to, providing for the Organization of the Navy, from 
h whence is derived the authority for the appointment 

of payinasters’ clerks, no provision is made for the 
Office of “ passed assistant surgeon.” 


Section 1368, Rerised Statutes, provides : 

“The active list of the medical corps of the 
Navy shall consist of fifteen medical directors, 
fifteen medical inspectors, fifty surgeons, and one 
hundred assistant surgeons.” 
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Seclion 1369, 


‘ All appointments in the medical corps shall be 
made by the President, by and with, the advice 
and consent of the Senate.” 


From the opinion of Mr. Justice Swayne in the 
Moore case, it appears that: 


“On the 12th of April, 1869, the appellee was 
¢ appointed an assistant surgeon in the Navy of the 
United States. On the 24th of February, 1874, he 
was examined for promotion to the grade of sur- 
geon. On the following day he was notified by the 
Secretary of the Navy that the report of the 
Board of Examiners wasapproved by the Depart- 
ment, and that from that date he would be re- 
garded as a passed assistant surgeon.” 


Upon these facts and notwithstanding the two 
sections of Revised Statutes, 1368 and 1369, above, the 
eourt held that : 


“The place of passed assistant surgeon is an 
office, and the notification by the Secretary of the 
Navy was a valid appointment to it.” (U.S. os. 
Hartwell, 6 Wall, 385; Const. U.S., Art. IT, See. 2). 


This disposes of the argument that a paymaster’s 
clerk is not an “ officer ” because if such, he is attached 
to the pay corps, and Section 1378, Revised Statutes 
provides that— 


“All appointments to the pay corps shall be 
inade by the President, by and with the consent of 
the Senate.” : 


The position of paymaster’s clerk would seem to be 
more strongly established by law asan office, than 
that of “ passed assistant surgeon;” for in the statutory 
provisions for the Organization of the Navy the status 
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of the clerk is fixed, while there is no recognition of 
that of the “ passed assistant surgeon.” 

Paymasters’ clerks receive annual salaries fixed by 
Statute (Rev. Stat., 1556); under the Wavy Regulations, 
(page 95,) they are required to take an oath of office 
which oath is to be transmitted to the Department. 

The position satisfies all the requisites of an office 
as defined in the Hartwell case. “ An office is a pub- 
lic station, or employment, conferred by the ap- — 
pointment of Government. The term embraces the 
idea of tenure, duration, emolument and duties.” The 
latter continuing and permanent, not occasional and 
temporary. (U.S. os. Germaine, 99 U.S., 511). 

This case grew out of the construction of a penal 
statute providing that “every officer of the United 


' States who is guilty of extortion under color of his 


Office shall be punished by a fine.” (4 Stat. L., 118). 


The court decided that within the meaning of this 
law, civil surgeons appointed by the Commissioner of 
Pensions, to make examination of pensioners when nec- 
essary, and to be paid by fees in each case were not 
officers of the United States. The court say : 


“If we look to the nature of the defendant’s 
employment, we think it equally clear that he is 
not an officer. In that case (United States os. 
Hartwell, 6 Wall., 385,) the court said the term 
embraces the idea of tenure, duration, emolument, 
and duties, and that the latter were continuing 
and permanent, not occasional or temporary. In 
the case before us, the duties are nof continuing 
and permanent, and they are occasional and inter- 
mittent. The surgeon is only to act when called 
upon by the Commissioner of Pensions in some 
special case, as when some pensioner or claimant 
of a pension presents himself for examination. 
He may make fifty of these examination ina year, or 
none. He is required to keep no place of busi- 
ness for the public nse. He gives no bond and 
takes no oath, unless by some order of the Com- 


& 
missioner of Pensions of which we are not 
advised.” 


In contemplation of the permaneney of the office of 
paymaster’s clerk, Congress provides for an annual 
salary. He is required to take an oath of office, and 
the duties of his office not only take him from his 
home, but from his country. 

Under statutes imposing 47d/ens upon officers of the 
Navy, the Departinent holds that paymasters’ clerks 
are embraced. 


Sec. LSOS : 


“The Secretary of the Navy shall deduct 
from the pay due each officer, seaman, and 
marine in the Navy, at the rate of twenty cents 
per month for each person, to be applied to the 
fund for navy hospitals.” 


Payimasters, as officers, are held by the Secretary of 
the Navy subject to the provisions of the above law. 
(See letter of Seeretary, of Feb’y. 9, 1882, to the Fourth 
Auditor in the findings of the Hendee case, submitted 
With this case). | 

If they are held to be officers for the purpose of im- 
posing a tax,and this is the construction put upon the 
act of Congress, they should certainly be held to be 
Officers in the meaning of another aet of Congress 
conferring benefits upon “ officers of the Navy.” 

The terms of the aeceptance, and the oath of office 
required by the regulations of the Navy (supra) make 
of the payimaster’s clerk in the class of service to 
the government, a combatant, and not employment as 
a civilian. 


He takes an oath * to comply with and be obedient 
to sneh laws, regulations, and discipline of the Navy 
as are now in foree.or that may be enacted by Congress, 
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ur established by other competent authority,” and for 
the faithful discharge of the duties of the office. 


The authority and manner of the appointment, and 
the duties it imposes, clearly fixes the status of the 
paymaster’s clerk as a member of the military branch 
of the Navy, as contradistinguished to civil employ- 
ment. 


“ They are required to wear the uniform of the 
service, and have a fixed rank.” (U. S. os. Reed, 
100 U. S., 13). 


Officers and enlisted men constitute the whole per- 
sonnel of the military branch of the Navy. It is con- 
ceded that “ paymasters’ clerks are not enlisted men 
and do not sign ‘shipping articles,’” but that they are 
appointed, and take the oath of office prescribed by 
Revised Statutes, Sec. 1757, for all persons appointed 
to any office of honor or trust under the government. 


Hence, it follows that if he has a status atall inthe 
Navy it is as an officer. 


We have shown that he has a status asa member of 
the Navy by express provisions of the statutes; by 
the Regulations of the Navy, and the particular orders 
of the Secretary. 


This court in the case of Reed, supra, speaking 
through Mr. Justice Swayne, says: 


“ The place of paymaster’s clerk is an important 
one in the machinery of the Navy, their appoint- 
ment must be approved by the commander of the 
ship. Their acceptance and agreement to submit 
to the laws and regulations for the government 
and discipline of the Navy must be in writiny, 
and filed in the Department. They must take an 
oath and bind themselves to serve until dis- 
charged. The discharge must be by the appoint- 
ing power, and approved in the same manner as 
the appointment. They are required to wear the 


lt 


uniform of the service; they have a fixed rank ; 
they are upon the pay-roll, and are paid accord- 
ingly ; they may also becomeentitled to a pen- 
sion and to bounty land.” (Navy Reg., of Aug. 7, 
1876, p.95. Inve Bogart, 2 Sawyer, 396; U.S. vs. 
Bogart, 3 Ben., 257; R. S., Secs. 4695, 2426). 
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“The good order and efficiency of the service depend 
largely upon the faithful performance of their 
duties. If these officers are not in the naval 
service, it may well be asked who are.”’ 


This was the law as laid down ina case administering 
penal law, where a paymaster’s clerk was sentenced by 
i. military court-martial to be imprisioned for two 
years, the loss of pay and a fine of $500 for male- 
Jeasance in office. 

This punishment was inflicted upon the theory that 
he was an officer in the naval service. 


If such is the adjudication of his official status in 
the administration of the law inflicting a punishment, 
it is difficult to see upon what construction he should 
be deprived of the benefits conferred by a statute 
upon officers of the Navy. 

The answer of the Government to this position is, 
that the paymaster’s clerk is a “person in the naval 
service,’ not an en/isted man, not an officer, but a per- 
son who, simply as a civil employé, has contracted to 
become subject to military discipline. 

An anomalous position contrary to reason, to the 
statutory organization of the naval service, and to the 
regulations. 

In the brief of the Attorney-General it is said, that 
the word “ officer” is used in the Reed case as descrip- 


tive, but in point of fact it is a misdescription. 

And that although Congress says, (Section 1410,) that 
i. paymaster’s clerk is an officer of the Navy, and legis- 
lates with respect to him as such, fixing his official 
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rank and status in the service, yet that he is not an 
officer within the meaning of the constitution, and 
that the “wrong classification * * . of 
a person in the naval service as an officer, does not 
make such person an officer in the legal aceeptance of 
the term.” 


In order that a paymaster’s clerk shall receive eight 
cents per mile, in lieu of the actual expenses, under 
the act of June 30, 1876, it is not essential that he 
should be an officer within the meaning of the Con- 
stitution, but it is only necessary that he shall be an 
Officer within the meaning of Congress. If Congress, 
as the Supreme Court 4id, it is said in the Reed case, 
use the word “ officer” as descriptive, and intended 
that such description should embrace paymaster’s 
clerks, then there is nothing to prevent them from 
receiving the benefits of the act, although they are not 
appointed according to the provisions of the Consti- 
tution. 

There is no constitutional limitation upon Congress 
which confines the provision of eight cents per mile, 
in lieu of actual expenses, to officers appointed exclu- 
sively under the provisions of the Constitution. 


Nor is there any reason assigned why, in the con- 
struction of the law under consideration, the narrow 
and technical signification derived wholly from the 
operation of the provisions of the Constitution should 
be adapted, rather than the “yeneral, popular and 
broad signification” given to the word uniformly by 
the courts, the Executive and Congress when found in 
statutes of this character, and particularly when the 
paymaster’s clerk is deemed an officer within the 
meaning of the law imposing burdens and penalties, 
and by the Executive Eepartment in enforcing the 
same and in the regulations for quarters and mess at 
sea and on shore. 


12 


lu the United States Naval Uniform Regulations 
of 1886, under the head of “ Uniform for Officers of 
the Navy of the United States,” the uniform of the pay 
clerk is preseribed. (P. 11, 12). 
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‘ Warrant officers, mates, and pay clerks, shall 
wear the same devices on the collar of their ser- 
vice coat as are prescribed for the frock coat.” 


In the printed form prescribed by the Department 
for the quarterly report of the “ List of Officers ” on 
board the ship ‘“‘ Pay Officer’s Clerks ” are embraced. 

Paymasters’ clerks are “ recognized and treated ” as 
Officers of the Navy by the “Statutes, the regulations, 
and the practice of the Navy Department,” and there 
is no reason assigned for excepting them from such 
uniform recognition and treatment in the application 
of this statute, except that they are not officers ap- 
pointed according to the provisions of the Constitu- 
tion as is contended. 


In the United States vs. Tinklepaugh,3 Blatch., 430, 
2a deputy marshal appointed by the marshal, was held 
to be an officer, the court saying that “the Statute 
shows that Congress deemed deputies of the marshal 
to be officers of the United States.” 


“ The term officer, in its common acceptation, is 
sufficiently comprehensive to include all persons 
in any public station or employment conferred 
by government.” (Vaugh os. English, 8 Cal., 41). 


“But if a duty bea continuing one, which is 
defined by rules prescribed by the Government, 
and not by contract, which an individual is ap- 
pointed by government to perform, who enters 
on the duties appertaining to his station, without 
any contract defining thei, if those duties con- 
tinue, though the person be changed, it seems 
very difficult to distinguish such achange or em- 
ployment from an office, or the person who per- 
forms the duties from an officer.” (Ch/. J. Mar- 
shall U.S. vs. Maurice, 2 Brock., 103). 


* 
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In the case of Ha parte Smith, 2 Cranch., Cir. Ct. 
Rpts., 693. By the second section of the act of Con- 
ress, of the 8th of May, 1792, (1 St. L., 271), establish- 
ing a uniform militia throughout the United States, 
uinony the persons exempted by the act were “ officers 
judicial and executive of the Government of the United 
States.”” It was held that Smith,a clerk in the Treas- 
ury Department, duly appuinted by one of the comp- 
frollers, and sworn in the manner required by the act 
of Congress, was an executive officer of the Government 
of the United States in the meaning of the above act, 
und not liable 10 be enrolled in the militia.” 


Under the above authorities the duties pertaining 
to the place cf paymaster’s clerk attach by virtue of 
its being an “ office” and not under contract as an 
employé as contended by the Attorney-General. 


In the //artwell case it is said: 


“A government office is different from a gov- 
ernment contract. The latter from its nature is 
necessarily limited in its duration and specific in 
its objects. The terms agreed upon define the 
rights and obligations of both parties, and neither 
may depart from them without the assent of the 
other.” 


In view of this distinction, if any thing, he must 
be an officer and not an employé by virtue of a con- 
tract. Under this alleged contract between him and 
the government, there are no duties “agreed upon 
and defined,” but his duties arise by reason of his oath 
to “faithfully discharge the duties of the office” 
which “duties of office” are “defined by rules pre- 
scribed by the yovernment, and not by contract.” 
Hence, it follows that if his obligations do not arise 
by virtue of his “ office” he owes the Government no 
duty. 
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UNITED STATES VS. GEORGE E. HENDEE. 
In the Court of Claims. 


I.— Petition. 


GEORGE E. HENDEE ) 
: re, No. 15423. 
THE UNITED STATES. 


To the honorable the Judges of the Court of Claims: 


The petition of George E. Hendee respectfully shows to your honors 
that he is a citizen of the United States and an officer of the Navy thereof, 
to wit, a paymaster, and that his military history is as follows: 

Paymaster’s clerk, Oct., 1861, to December, 1862, and from <Aug., 
1863, to Febr’y, 1864; acting assistant paymaster, 25 March, 1864; 
passed assistant paymaster, 23 July, 1866; paymaster 27 February, 
1869, 

Your petitioner further says that the lowest grade having graduated 
pay held by him since last entering the service 1s, under the act of Jaly 
15th, 1870 (R. S., sec. 1556), that of paymaster, and that the pay of said 


grade is as follows: 


— ee 


2 At eca. On shore. | On leave. 
Ist 5 years after date of commiasion ............. cnvesibekitnns | 2, 800 2, 400 | 2, 000 
eS ee ee OT IO RHEL 3, 200 2, 800 | 2, 400 
mee. @ © 6 o ALOE EN YA | 3, 500 3, 200 | 2, 600 
a * ew we ve lideniidaiddiadtinds: siesta’ 3, 700 3, 600 2, 800 
saw * * * Pr: Saeed bidabesiacie prem 4, 200 4, 0vO 3, 000 


You petitioner says that he is, under the provisions of the acts of August 
Sth, 1882, and March 3d, 1883 (22 Stats., 287 and om entitled to have 
credit given him upon his said grade of paymaster for all of his service as 
above stated, prior to the date of his said commission as a paymaster, to 
wit: 6 years, 5 montas, and 26 days, and that he is entitled to the differ- 
ence of pay, resulting from such credit, to wit, to the sum of $—, all of 
which remains due and unpaid, for which amount he asks judgment. 

Your petitioner further says that he is the sule owner of this claim, 
and has never assigned the same, or any part thereof, to any person ; that 
he has never borne arms against, or given aid or comfort to rebellion 
against, the Government of the United States, and that he is entitled to 
the amount herein claimed, after allowing all just credits and offsets. 

GEORGE E. HENDEE, 
By J. P. Jones, Atty. 


3 District oF CuLUMBIA, 88: 


John Paul Jones, being first duly sworn, says that he is the attor- 
ney of George E. Hendee, and that the matters stated in the foregoing peti- 
tion are true, to the best of his knowledge and belief. 

Jos. W. AMAN, 
Comm’r Ct. Cls, 
6749 


2 UNITED STATES VS. GEORGE E. HENDEE. 
4 ‘T1.—Traverse. 
In the Court of Claims of the United States. December term, A. D. 1886. 


GEORGE E, re 
v8. No. 15423. 
THE UNITED STATEs. 


And now comes the Attorney-General, on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
allegation therein contained ; and asks judgment that the petition be dis- 
missed. 

And as to so much of the said petition as ayers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United States, and has not in any way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Government, the Attorney- 
General, in pursuance of the statute in such case provided, denies the said 
allegations, and asks judgment accordingly. 

| Ropert A. Howarp, 

Assistant Attorney-General. 


5 III.—Findings of fact and conclusion of law. 
FINDINGS OF FACT. 


This case having been heard before the Court of Claims, the court, upon 
the evidence, finds the facts to be as follows: 


I. 


The claimant was, on the 3d of March, 1883, and still is, a paymaster 
in the Navy. Previously thereto he had served in the Navy as follows: 
Paymaster’s clerk from October 10, 1861,to November 30, 1862, and from 
October 30, 1863, to March 5, 1864; acting assistant paymaster, from April 
26, 1864, to July 23, 1866; passed assistant paymaster, from July 23, 
1866, to February 27, 1869; paymaster, from February 27, 1869. 


If. 
Under the provisions of the act of March 3, 1883, ch. 97 (22 Stat. L., 


472, 473), relating to the credit to officers for length of service, there is due, 
and —s the claimant the sum of $8,178.01, if he be entitled to have 
t 


credited to him under said act the time he served as master’s clerk as 
aforesaid, and the sum of $6,313.77 if he be not entitled to be so credited. 
ITI. 


The practice of the Navy Department has not been uniform as to the 
classification of paymasters’ clerks and their designation as officers or other- 
wise, but in several regulations, orders, and official documents they have 
_ been designated as officers. The following are copies of official orders: 


a 
——  . 


UNITED STATES VS. GEORGE E. HENDEE. 


[General Order 153. } 


“Navy DEPARTMENT, 
“April 18, 1870. 
“‘ Secretaries to Commanders-in-Chief, clerks to commanding 
and clerks to paymasters are officers of the Navy, within the meaning of 
the law, and are therefore entitled, under orders from their appointing of- 
ficers, to 10 cents per mile for travel performed within the United States. 
* * Clerks in the Navy pay offices are civil employees, and not entitled 


to mileage. * * *” 


Upon change of the law substituting actual expenses for mileage the 
following order was issued : 


[General Order 193. } 


“Navy DEPARTMENT, 
“ April 5, 1875. 

“General Orders No. 153, of April 18, 1870, is hereby annulled. When 
an officer of the Navy, who is entitled to a secretary or clerk, appoints him 

from civil life and desires him to report for duty at any given 
6 place, the Department, if it approves t f, will issue the requi- 

site order on receiving official notice of his appointment and request 
for such orders. 

“All officers, including secretaries and clerks, serving on board ships in 
commission, will receive orders which involve traveling expenses from 
their commanding officer, senior officers present, commander-in-chief, or 
from the Department, as the case may be.” 

Paymasters’ clerks are charged with the 20 cents per month hospital 
dues im by Revised Statutes, section 4808, and the following is re td 
of an official letter on the subject on file in the office of the Fourth A 
tor from the Secretary of the Navy: 


“ Navy DEPARTMEST, 
“ February 9, 1882. 

“Sir: Your letter of the 21st ultimo, inclosing a communication from 
Passed Assistant Paymaster J. W. Jordan, U. 8. Navy, in regard to pay 
clerks at navy-yards and naval stations, has been received. 

“In reply you are informed that pay clerks, appointed under authority 
of a — and 1388, Revised ~ a. ee manner 
prescri y avy regulations, are entitled to ical attendance, 
and in cases of necessity, to hospital treatment. Twenty cents per month 
should be deducted from their pay to be applied to the fund for Navy 
hospitals, as is required by section 4808, Revised Statutes. 

“The letter of Assistant Paymaster Jordan, with a copy of U. 
S. Navy Regulation Circulars, Nos. 21 and 29, are inclosed. 


“Very respectfully, 
“Wma. H. Hunt, 
“ Secretary of the Navy. 


“Hon. Cuas. BEARDSLEY, 
“ Fourth Auditor.” 
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CONCLUSION OF LAW. 


Upon the foregoing finding of facts the court decides, as a conclusion of 
law, that the claimant is entitled to credit for the time he served as pay- 
master’s clerk, and to judgment for the sum of $8,178.01. 


7 IV .—-Opinion of the court. . 


RicHarpson, Ch. J., delivered the opinion of the court : 


The act of March 3, 1883, ch. 97 (22 Stat. L., 472, 473), provides that 
“all officers of the Navy shall be credited with the actual time they may 
have served as officers or enlisted men in the ‘regular or volunteer Army 
or Navy, or both, and shall receive all the benefits of such actual service 
in all respects in the same manner as if all said service had been contin- 
uous, and in the regular Navy in the lowest grade having graduated pay 
held by such officer since last entering the service.” 

The claimant brings this action to recover the amount due him ou ac- 
account of the additional credit allowed by this provision. (Hawkins’ Case, 
19 Ct. Cls., 611; Bradbury’s Case, 20 Ct. Cls., 187 ; Rockwell’s Case, 21 
Ct. Cls., 832.) 

Two computations, set out in the findings, have been furnished by the 
Treasury Department, which the parties accept as correctly made upon the 
different constructions of the act as contended for on the one side and the 
other. The larger sum includes credit for the time while the claimant 
was a paymaster’s clerk, and is the amount demanded by him. The 
smaller sum omits that credit, and is the amount which the defendants con- 
tend is all that is due him. 

The issue raises the single question of law, whether or not a paymaster’s 
clerk is an officer in the Navy within the meaning of said act. 

Article 2, section 2, of the Constitution declares that the President 

“shall nominate, and by and with the advice and consent of the 
8 Senate, shall appoint embassadors, other public ministers and con- 

suls, judges of the Supreme Court, and all other officers of the 
United States, whose appointments are not herein provided for, and which 
shall be established by law.” | 

There is no doubt but that all persons thus appointed are officers. of the 
United States of the highest and most pronounced type, but other persons 
in the employment of the Government and not so appointed are, by stat- 
utes and departmental regulations, in some cases called and recognized as 
also officers. The word is frequently used in a broader sense than the 
technical one fixed by the constitutional method of appointment, and that 
use of it is occasionally found in statutes, in opinions of the Supreme Court, 
and in the regulations and orders of the Navy Department. 

In the case of Germaine (99 U. S., 508), relied upon by the defendants, 
the Supreme Court held that civil surgeons appointed by the Commissioner 
of Pensions to make examination of pensioners when necessary, and to be 
_ by fees in each case of examination, were not officers of the United 

tates within the meaning of section 12 of the act of 1825 (4 Stat. L., 
118), which provided that “every officer of the United States who is 
uilty of extortion under color of his office shall be punished by a fine,” 
&c. They took into consideration, however, in the opinion by Mr. Jus- 
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tice Miller, not only the fact that the surgeon was not i as pro- 
vided by the Constitution, upon which the opinion mainly reste, but aleo 
the nature of his employment and the circumstance that the statute under 
which he was caainaivenin a penal one, which, of course, by the well- 
established rules of construction, required a strict interpretation. It is 
there said: : 

“Tf we look ta the nature of the defendant’s employment, we think it 
equally clear that he is not an officer. In that case [United States v. Hart- 
well, 6 Wall., 385] the court said the term embraces the idea of tenure, 
duration, emolument, and duties, and that the latter were continuing and 
permanent, not occasional or temporary. In the case before us the duties 
are not continuing and permanent, they are occasional and intermit- 
tent. The surgeon is only to act when called upon by the Commissioner 
of Pensions in some special case, as when some pensioner or claimant of a 
pension presents himself for examination. He _ make fifty of these 
examinations in a year,or none. He is required to keep no place of busi- 
ness for the public use. He gives no bond and takes no oath, unless by 
some order of the Commissioner of Pensions, of which we are not advised.” 

In the case of Reed (100 U.S., 13), when a paymaster’s clerk was tried 
and convicted by a court-martial under one of the articles for the govern- 
ment of the Navy, it was necessary only to determine whether or not the 
defendant was “a person in the naval service,” but Mr. Justice Swayne, in 
the opinion of the court, uses this significant language : 

“The place of paymaster’s clerk is an important one in the machinery 
of the Navy. Their appointments must be approved by the commander 
of the ship. Their acceptance and agreement to submit to the laws and 
regulations for the government and discipline of the Navy must be in 
writing and filed in the Department. They must take an oath and bind 
themselves to serve until discharged ; they are required to wear the uni- 
form of the service; they have a fixed rank, and they may become entitled 
tu a pension and to bounty land. If these officers are not in the naval 
service, it may well be asked who are.” 

These opinions strongly imply that there may be persons in the employ- 
ment of the Government who from the tenure of service, nature of em- 
ployment, and duties, may be known and sty’ed as officers for some 
purposes and in some connections, though not technically so by appoint- 

ment under the provisions of the Constitution. 
9 We are now dealing with a remedial statute and the claimant is 

entitled to a liberal interpretation, giving to the language as broad 
meaning as Congress may be presumed to have used it in connection with 
the subject-matter ; and we may take into consideration other statutes on 
the same subject, as well as the practice of the Navy Department to which 
it relates, without being confined to that technical accuracy in the meani 
of words which is required in penal statutes (Farden’s Case, 13 C. Cls., 347, 
affirmed on appeal). 

We find in the Navy aclass of officers called “petty officers,” recognized 
as such by the statutes (Rev. Stats., 1410), but without any statute pro- 


vision as to how they shall be appointed, By the regniatiane shey'ans 
pointed by or with — of the commander of the vessel on which 
they are employed. We hardly think .any ope, would douht,thet suck ..: 
officers are entitled to the besiefits of the'act we are now considering. 
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The same section of the Revised Statutes (§ 1410) which defines who 
are petty officers, also most clearly classes clerks as officers not holding 
commissions or warrants, and not entitled to them, but still officers uf the 
Navy. It provides that “all officers not holding commissions or war- 
rants, or who are not entitled to them, except * * * and except sec- 
retaries and clerks, shall be deemed petty officers.” * *° * 

“An exception must be part of the thing previously described and not 
of some = me thing (Bouvier’s Law Dictionary).” Excepting clerks, 
therefore, from those officers who would otherwise be petty officers, leaves 
them classed among the officers previously described. | 

If we consider the appointment, nature of service, and duties, we find 
that paymasters’ clerks are regularly appointed by and with the approval 
of superior officers (Navy Regulations of 1876, sec. 3, par. 9, p: 95), that 
they receive annual salaries fixed by statute (R. S., § 1056), take an oath, 
have continuing and permanent duties until discharged by the same power 
that appoints them, and otherwise come within the idea implied by the 
term officers as described by Mr. Justice Miller in the Germaine Case. 

In the Navy Regulations, of which we take judicial notice, those of 
1865, clerks were expressly enumerated under the title of “ Line and staff 
officers with their relative rank,” and in rank were classed with midship- 
men, (Art. 2, pars. 5, 22). 

In the more recent regulations of 1876 they seem to have no classifica- 
tion. But in several orders and official papers of the Secretary of the 
Navy they are referred to and treated as officers. In two orders set out 
in the findings they are expressly so designated, and by letter from the 
Secretary to the Fourth Auditor under date of February 9, 1882 (Finding 
IIT) they are held subject to the ‘provisions of Revised Statutes, section 
4808, which are as follows: 

“ Sec. 4808. The Secretary of the Navy shall deduct from the pay due 
each officer, seaman, and marine in the Navy, at the rate of twenty cents 
per month for each person, to be applied to the fund for Navy hospitals.” 

If they are subject to this tax it is because they are held to be officers 
of the Navy ; al if they are eo held fur the purpose of taxation for the 
support of Navy hospitals, they ought to be so held for the purpose of 
receiving benefits under the longevity statute which confers such benefits 
upon “ all officers of the Navy.” 

In the case of In re Bogart, tried in the circuit court, district of 
10. California, Judge Sawyer considered the position in the Navy of a 
ymaster’s clerk, and in his opinion thus refers to it: 

“Was the petitioner, while a clerk of the paymaster in the Navy, on 
duty in the manner before stated, a person in the naval forces of the United 
States within the meaning of this act? It is contended on his behalf that 
he is not. But upon this point we entertain no doubt. He was not 
merely an employé or servant of the paymaster, but, on the contrary, as 
we have seen from the lations of the Navy, set out in the statement 
of facts, he was an offic’r in the Navy. He received his position by ap- 
pointment, which. appointment was required to be approved by the cum- 
mander of the ship. He was required to give a written acceptance, in 
which he bound himself to be subject to the laws, regulations, and disci- 
pline of the Navy, which acceptance is required to be filed in the 
ment. He was required to qualify by taking an oath, and to expressly 
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engage to serve till regularly ae ; and this could only be done 
the appointing power, approved in the same manner as his See ee 
had heen approved. 

‘“‘ He was an officer of the same class as the paymaster himelf, the sur- 
geon, engineer, &c., viz, a staff officer; and he ranked with midshipmen, 
who ‘ou the officers. (3 Sawyer C. C. R., 407.)” 

In our opinion the benefits allowed by the act of 1883 to officers of the 
Navy apply not only to those who are strictly and technically such ‘by ap- 
pointment as provided by. the Constitution, but to all who are called, rec- 

ized, or treated as such by the statutes, the regulations, or the practice 
of the Navy Department, and that paymasters’ clerks are among the latter 
class. : 

The claimant is entitled to credit for the time he was paymaster’s clerk, 
and will have judgment for the sum computed upon that interpretation, 
$8,178.01. 


Nort, J., 
I am of the opinion that the claimant should recover for the reasons set 


forth by his counsel’s brief. | 
11 V.—Final judgment. 
In the Court of Claims. 


GeorGE E. HENDEE 
ve. No. 15423. 
THE UnNitFp STATEs. 


At a Court of Claims held in the city of Washington on the 14th day 
of March, A. D. 1887, judgment was ordered to be entered up as follows : 

The court, upon due consideration of the premises, find in favor of the 
claimant, and do order, adjudge, and decree that the said George E. 
Hendee do have and recover of and from the United States the sum of 
eight thousand one hundred and seventy-eight +91, ($8,178.01). 


12. VI. Application of defendants for and allowance of appeal. 
In the Court of Claims of the United States, Dec. term, 1886. 


GeorceE E. HENDEE 
rs. No. 15423. 
THE UnItTepD SraTEs. 


From the judgment rendered in the above-entitled cause on March 14, 
1887, in favor of claimant, the defendants, by their Attorney-General, on 
the 13th day of May, 1887, make application for, and give notice of, an 
appeal to the Supreme Court of the United States. 

Rosert A. Howarp, 
Assistant Attorney-General. 
Filed May 13, 1887. 
Allowed in open court May 16, 1887. 
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UNITED STATES VS. GEORGE E. HENDEE. 


13 VII.— Certificate. 


In the Court of Claims. 


@ 
. 
GEORGE E. HENDEE 


v8. No. 15423. 
THE UNITED STATEs. 


I, Archibald Hopkins, chief clerk of the Court of Claims, do hereby 
certify that the foregving are true transcripts of the pleadings in the above- 
entitled cause, of the findings of fact by the court, and the conclusion of 
law thereon, of the final judgment, and of the application for and allow- 
ance of an appeal. : 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at Washington this 23d day of August, 1887. 

[SEAL. | ARCHIBALD Hopkins, 

Chief Clerk Court of Claims. 


(Indorsement on cover:) No. 1071. The United States, appellant, vs. 
George E. Hendee. Court of Claims. Filed September 27, 1887. 
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Ocroser Term, 1887. 


Tue Unitep SraTEes, APPELLANT, 
Be 
Grornes E. HENDEE. 


No. 1071. 


« 


APPEAL FRUM THE COURT OF CLAIMS. 


STATEMENT, ASGIGNMENT OF ERRORS, AND BRIEF 
OF ARGUMENT OF APPELLAN?. = 


WERENT PE TR ae 


St a PRN 


Jn the Supreme Court of the United States. 


OctoBeR TERM, 1887. 


THE UNITED STATES, APPELLANT, 
vR. No. 1071. 
GEORGE E. HENDEE. 


APPEAL FROM THE COURT OF CLAIMS. 


STATEMENT, ASSIGNMENT OF ERRORS, AND BRIEF 
OF ARGUMENT OF APPELLANT. 


-_ @ <a> ——-- 


STATEMENT OF THE CASE, 


This is an appeal from a judgment rendered by the 
Court of Claims in favor of George E. Hendee against 
the United Stateson the 14th day of March, A. D. 1887, 
for the sum of $8,178.01. 

Claimant is a paymaster in the U.S. Navy. He has 
served in the regular and volunteer Navy since October 
10, 1861. From October 10, 1861, to November 30, 
1862, his position was that of paymaster’s clerk. He 
claims credit in the grade of paymaster for length of serv- 
ice under the provisions of a clause of the Naral Appro- 
priation Act of March 3, 1883 (22 Stat. L., 473), as fol- 
lows: 

And all officers of the Navy shall be credited with 


the actual time they may have served as officers or 
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enlisted men in the regular or volunteer Army or 
Navy, or both, and shall receive all the benefits of 
such actual service in all respects and in the same 
manner as if said service had been continuous and 
in the regular Navy in the lowest grade having 
graduated pay held by such officer since last entering 
the service. 

If he is entitled to have credited to him under said act 
the time he served as paymaster’s clerk he should, accord- 
ing to the calculation of the accounting officers of the 
Treasury, have been credited at the time of the institution 
of this suit with the sum of $8,178.01. 

If he is not entitled to credit for the time he served as 
a paymaster’s clerk, he should (according to same calcula- 
tion) have had credit for the sum of $6,313.77. 

The amount, therefore, in controversy is $1,864.24. 

This amount the accounting officers refused to allow, on 
the ground that a paymaster’s clerk is neither an officer 
nor enlisted man in the Navy, and as a consequence the 
time of an officer who has been a paymaster’s clerk is 
not entitled to be computed under the provisions of said 
act of March 3, 1883, supra. Claimant filed his petition 
in the Court of Claims to recover the whole amount he 
alleges to be due him, to wit, the said sum of $8,178.01. 
Judgment was rendered in his favor for that amount. 


ASSIGNMENTS OF ERROR. 
The court erred— 
(1) In holding, viz: 
The benefits allowed by the act of 1883 to officers 
of the Navy apply not only to those who are strictly 


and technically such by pe as provided by 
the Constitution, but to all who are called, recog- 
nized, or treated as such by the statutes, the regula- 


tions, or the practice of the Navy ~ and 
that paymasters’ clerks are among the class. 
(2) In finding, as a conclusion of law: 


The claimant is entitled to credit for the time 
he was paymaster’s clerk, and will have judgment 
for the sum computed upon that interpretation— 
$8,178.01. 

(3) In ordering, adjudging, and decreeing “that the said 
George E. Hendee do have and recover of and from the 
United States the sum of $8,178.01.” 


BRIEF OF ARGUMENT. 


As stated by his honor the Chief Justice in rendering 
the opinion of the court below, “the issue raises the sin- 
gle question of law whether or not a paymaster’s clerk is 
an officer of the Navy within the meaning of said act.” 
{Act 3d March, 1883, 22 Stat. L., 473, supra.) 

It is claimed on the part of the United States that a 
paymaster’s clerk— 

(1) Is not an officer within the provisions of the Con- 
stitution of the United States; 

(2) Is not an officer, recognized as such by Congress or 
naval regulation ; and 

(3) That an enlisted man or a person not otherwise 
connected with the Navy may huld the position of pay- 
master’s clerk. 
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A paymaster’s clerk is not an officer within the provisions 
of the Constitution of the United States. 


Article II, section 2, of the Constitution provides that 
the President “shall nominate and, by and with the ad- 
vice and consent of the Senate, shall appoint ambassadors, 
other public ministers and consuls, judges of the Supreme 
Court, and all other officers of the United States whose 
appointments are not herein otherwise provided for, and 
which shall be established by law; but Congress may by 
law vest the appointment of such inferior officers as they 
think proper in the President alone, in the courts of law, 
or in the heads of Departments.” 

A clerk is allowed by law to certain paymasters in the 
Navy. (Rev. Stat., §§ 1886, 1887, 1888.) 

The manner of the appointment of such clerk is fixed 
by the Naval Regulations (Nav. Reg., 1876, par. 9, p. 
95) as follows: 

No person will be appointed a secretary who is not 
twenty-one years of age, nor a clerk who is under 
eighteen. Officers who nominate secretaries or clerks 
will be responsible for their character and fitness. 
Every officer entitled to a secretary or clerk may 
nominate him; but the appoiatment or discharge of 
a clerk by any officer not in command is subject to 
the approval of the commanding officer ; the latter, 
however, will not refuse his approval except for good 
and sufficient reasons, which he will state in writing 
to such officer. No secretary or clerk will be en- 
tered upon the muster-roll of any vessel, nor be en- 
titled to any pay, until he shall have accepted his 
appointment by letter, in duplicate, binding himself 
therein to be subject to the laws and regulations for 
the government of the Navy and the discipline of the 
vessel. One of these letters is to be transmitted im- 
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mediately to the Department by the officer confer- 
ring the appointment, together with the oath of alle- 
iance ; the other copy will be preserved by that officer. 
in the case of any clerk appointed by an officer not 
in command, the letter of acceptance sent to the De- 
partment must bear the approval of the commanding 
officer. The acceptance of: an appointment as secre- 
tary or clerk shall be understvod as binding such per- 
son to serve with the officer who appointed him until 
regularly discharged. Should an enlisted man be 
appointed as clerk, the appointment does not release 
him from his enlistment. : 


A paymaster’s clerk is neither an officer “ of the highest 
and most pronounced type” nor such “ inferior officer ” 
referred to in the Constitution, whose appointment Con- 
gress may by law vest “in the President alone, in the 
courts of law, or in the heads of Departments.” He re- 
ceives his appointment from the paymaster, who is himself 
subordinate to the head of a Department. The paymas- 
ter is “responsible for his character and fitness.” The 
acceptance of the position by the clerk only binds him “to 
serve with the officer who appoints him until regularly dis- 
charged.” He is simply an employé, to aid the individual 
paymaster by whom he is appointed in the discharge of 
his duties. There is nothing in his duties which require 
any more knowledge in him of the parts of a ship or | 
naval detail than would be required of any other passen- 
ger. 

His appointment or discharge does not require the ap- 
proval of the head of the Department. It is subject alone 
to the approval of the commanding officer, who is not em- 
powered to disapprove “except for good and sufficient 
reasons, which he will state in writing.” 


. or — 
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Upon the authority of Moore’s Case (95 U. 8., 760), 
cited by the court in the opinion rendered in the Mouat 
Case (decided at the last term of the Court of Claims, and 
now on appeal to this court), it is claimed “it may be 
that the claimant (paymaster’s clerk) should be held to be 
an officer in the constitutional sense of the term.” 

Moore wasa passed-assistant surgeon of the Navy ; not, as 
in the case at bar, a clerk to an officer of the Navy. It 
was held by this court that he was appointed by the Sec- 
retary of the Navy under authority of law. Swayne, J., 
says: “The place has every ingredient of an office, and 
the appellee was legally appointed to it.” 

That an “inferior officer” must be appointed by the 
head of a Department is recognized and asserted in United 
States vs. Hartwell (6 Wall., 385), cited in the opinion of 
the court below. The term office, as there held, “embraces 
the idea of tenure, duration, emolument, and duties ;” 
“duties continuing and permanent, not occasional and 
temporary.” The employment must be in the United 
States service. 

The term of office of a paymaster’s clerk is dependent 
upon the service of the officcr appointing him. Upon the 
question of tenure this court held (Hartwell Case, supra), 
as to Hartwell “ vacating the office of his superior would 
not have affected the tenure of his place.” 

And further, “ the defendant was appointed by the head 
of a Department within the meaning of the constitutional 
provision upon the subject of the appointing power.” 

There was a dissenting opinion in the Hartwell Case, 
rendered by Mr. Justice Miller, in which Justices Grier 
and Field concurred. 
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In the case of United States vs. Germaine (99 U. 8., 508), 
it was held that civil surgeons appointed by the Commis- 
sioner of Pensions under section 4777, Revised Statutes, 
are not officers of the United States. It was decided in 
this case that the Commissioner of Pensions is not the 
head of a Department within the meaning of section 2, 
article 2, of the Constitution. 

Mr. Justice Miller, in delivering the opinion of the 
court, says “United States vs. Hartwell is not, as is sup- 
posed, in conflict with these views. It ir clearly stated 
and relied on in the opinion that Hartwell’s appoint- 
ment was approved by the Assistant Secretary of the 
Treasury as acting head of that Department, and he was 
therefore an officer of the United States. ” | 

Ex parte Reed’s Case (100 U. S., 13) is not in point 
In that case the question was whether a paymaster’s clerk 
who was tried and convicted by a court martial under one 
of the articles for the government of the Navy was “ a per- 
son in the naval service.” This court decided that he was, 

Swayne, J., says: 

Their appointment must be approved by the co 

mander of the ship. Their acceptance and 

ment to submit to the laws and lations for the 
government and discipline of the Navy must be in 
writing, and filed in the Department. They must 
take an oath and bind themselves to serve until dis- 
charged. The discharge must be made by the ap- 
pointing power and approved in the same manner as 
the appointment. * * * If these officers are not 
in the naval service it may well be asked who are.’ 

The words “these officers” are cited by the court below 
for the purpose of demonstrating that in the longevity 
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pay act Congress used the word “ officers” in its general, 
popular, and broad signification, rather than in its narrow 
and technical one. It is not to be assumed that this 
court, by the use of the term “these offices,” in a case 
where the rank of the employé was not in issue intended 
to overrule their decisions in the cases of Moore, Hart- 
well, and Germaine, supra, where the question as to what 
constitutes an officer of the United States was directly in 
issue. 

As to who may be included in a statute under the term 
“ officers” is clearly defined by the court in Germaine’s 
Case, supra. 

The Constitution, for purposes of appointment, very 
clearly divides all its officers into two classes, The 
primary class requires a nomination by the President 
and confirmation by the Senate. But foreseeing that 
when offices became numerous, and sudden removals 
necessary, this mode might be inconvenient, it was 
provided that, in regard to officers inferior to those 
specially mentioned, Congress might by law vest 
their appointment in the President alone, in the courts 
of law, or in the heads of Departments. That all 
persons who can be said to hold an office under the 
Government about to be established under the Con- 
stitution were intended to be included within one or 
the other of these modes of appointment there can be 
but little doubt. 

In ve Bogert (3 Sawyer, C. Cls. R., 407) it was held that 
a paymaster’s clerk was a person in the naval service. 
This is not disputed, and is in acvord with the opinion of 
this court in Ex parte Reed, supra. 

But it is submitted that the learned judge in Bogert’s 
Case was in error in the statement, “ He was an officer of 


the same class as the paymaster himself,” etc. The pay- 
master’s clerk holds his position by virtue of an appoint- 
ment from the paymaster and a contract signed by him, 
which is placed on file in the Department. The paymas- 
ter is appointed by the President and confirmed by the 
Senate. Section 1378, Revised Statutes, is as follows : 


All appointments in the Pay Corps shall be made 
by the President by and with the advice and consent 


of the Senate. 


It is submitted that a paymaster’s clerk is therefore not 
an officer within the provisions of the Constitution. 


He is not an officer recognized as such by Congress or 
naval regulation. 


Neither Congress nor the Navy Department are em- 
powered to appoint officers except as provided by the 


Constitution. 


The Constitution is the supreme law of the land, 
and no act of Congress is of any validity which does 
not rest upon authority conferred by that instru- 
(Germaine’s case, supra.) 

The Departments can not make laws; such authority « 
is vested in Congress, subject to the approval of the Presi- 


ment. 


dent. 


The contemporaneous interpretation, long continued in, 
by a Department of a doubtful law has been repeatedly 
decided by this court to be entitled to great respect. But 
if such interpretation is in opposition to the plain and 
manifest meaning and intent of the law, it is not sus- 
tained, however long it may have been enforced. 

If Congress has not the’ power to create an office ex- 
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cept as provided for in the Constitution, it is certainly not 
within the legitimate exercise of power of the Navy De- 
partment tu confer upon an employé not legally appointed 
as such the rights, duties, privileges, and benefits of an 
officer. If an employé is designated an officer either by 
Congress or the Department, such designation is simply 
by way of description, and confers no legal rank. 

By Naval Regulations of 1865, paymaster’s clerks were 
ranked with midshipmen. In the Naval Regulations of 
1876, at present in force, they are not classified. 

The Navy regulation that 20 cents per month shall be 
deducted from their pay “to be applied to the fund for 
naval hospitals” is not based upon the fact that they are 
officers, but for the reason that they are entitled to hospital 
treatment. (Letter February 9, 1882, Finding ITT, Ree., 
p. 8.) 

It is submitted that if a paymaster’s clerk is not an 
officer within the provisions of the Constitution, the fact 
that he may be so designated by either Congress or the 
Navy Department will not confer upon him the benefits 
of « law passed for the benefit of officers, without he is 
specifically embraced within the terms of the law. 


An enlisted man or a person not otherwise connected with 
the Nary may hold the position of paymaster’s clerk. 


Paragraph 9, page 95, Navy Regulations of 1876, 
supra, provides: “Should an enlisted man be appointed 
as clerk, the appointment does not release him from his 
enlistment.” 

If an enlisted man is appointed paymaster’s clerk he 
still bound by his enlistment, as well as by his contract 
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with the Government, entered into by virtue of his ap- 
pointment by the paymaster and his letter of acceptance. 
But he is still an enlisted man, and as a consequence not 
an officer. 

If neither an enlisted man nor constitutional officer, he is 
simply an employé in the naval service, “ binding himself 
by contract to be subject to the laws and regulations for 
the government of the Navy and the discipline of the 
vessel.” 

As an enlisted man, he is amenable to naval laws and 
regulations by virtue of his enlistment. As paymaster’s 
clerk, he is amenable to such laws and regulations by vir- 
tue of his contract (Ez parte Reed, supra). 


If it ig admitted that a person who is not legally an offi- 
cer of the Navy may be popularly so regarded because in 
special statutes or naval regulations he is so designated, no 
person so designated is embraced within the terms of the 
longevity pay act of 3d March, 1883, supra. 


Quoting from the act, “And all officers of the Navy 
shall be credited * * * in the lowest grade having 
graduated pay held by such officer since last entering the 
service,” it is obvious that the term “officers” and 
“ officer ” are only applied to “ officers ” or “ officer” who 
are such within the constitutional provision, for the rea- 
son that only such “ officers” or “ officer ” are entitled to 
graduated pay. 

In the first two lines in the act the words officers occur 
twice, viz: “And all officers of the Navy shall be cred- 
ited with the actual time they have served as “ officers,” etc. 
As just argued, the words “ officers of the Navy” in the 
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act designate officers who are such within the provisions 
of the Constitution. It is only by a strained construction 
of the statute that a different meaning can be given to the 
word “ officers” the second time it is used to its obvious 
meaning when first used. 

It is a familiar principle of mterpretation that’ every 
part of a statute must be viewed in connection with the 
whole, so as to make all parts harmonious, if possible. 

It is true that doubtful words, if not scientific or tech- 
nical, are to be interpreted according to their familiar use 
and acceptance. But it is to be assumed that a statute 
enacted for the benefit of “officers of the Navy” is for 
the benefit of officers legally appointed, and not for the 
benefit of a class of employés because by accident they 
have in certain appropriation acts been classed as officers, 
or familiarly so termed by this court, as in the case of Ez 
parte Reed, supra. 

The claimant in this case was not an enlisted man whilst 
paymaster’s clerk. 

During the period of such service it is submitted that 
he was neither an officer nor enlisted man, and that in 
his claim for longevity pay under the provisions of said 
longevity pay act of 3d of March, 1883, the period of 
such service should not be calculated. , 

A. H. GARLAND, 

_ Attorney-General. 
Robert A. Howarp, 
Assistant Attorney-General. 


F. P. DEWEEs, 
Assistant Attorney. 
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Supreme Court of the United States. 


Ocroner Term, 1887. 


THe UNIrep STates, —e 
DS. ; No. 1,071. 


Gerorce E. Henper, 4 


APPEAL FROM THE CourRT oF CLAIMS. 


BRIEF FOR APPELLEE. 


The question in this case is whetherappellee, asa pay- 
master in the Navy, is entitled to be credited with his 
service as paymasters’ clerk, and to receive the lon- 
gevity pay resulting from such credit, under the fol- 
lowing clause of the Naval Appropriation Act, of 
March 3, 1885. (22 Stats., 475). 


Sec. 1. ° 4 . . . + * * 


“ And all officers of the Navy shall be credited 
with the actual time they may have served as 
officers or enlisted men in the regular or volunteer 
Army or Navy. or both, and shall receive all the 
benefits of such actual service in all respects, in 
the same manner, as if all said service had been 
continuous and in the regular Navy, in the lowest 
vrade having graduated pay held by such officer 
sinee last entering the service: Provided, That 
nothing in this clause shall be so construed as to 
authorize any change in the dates of commission 
or in the relative rank of such officers: Provided, 
Surther, That nothing herein contained shall be 
so construed as to give any additional pay to any 
such officer during the time of his service in th e 
volunteer Army or Navy. * * ° * 
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In ex parte Reed, (100 ULS., 13,) and J ve Bogart. 
(3 Sawyer, C. (C., 407,) it was decided that a pay- 
masters’ clerk was a person in the Naval Service, 
liable to court-martial. If he is either an officer or 
aun enlisted man. then his service must be credited 
under the act of i885, and the judgment below affirmed 
to its full extent. The question is similar to that in- 
volved in U.S. os. Monit. No. 1070 of this term. 

In both the Reed and Bogart cases the court said, in 
language cited in the record, here (pp. 5 and 7,) that 
i paymasters’ clerk was an officer. But it is contended 
thit such language was obifer, and that appellee was 
not an officer. 

1. In the sense of the Constitution, Art. II, See. 2. 

2. In the sense of being recognized by statute or 
naval regulation. 

The second point seems to be waived in the argu- 
ment, Which is devoted to showing that such recog- 
nition cannot make an officer of a person, who is not 
one, under the Constitution. 

In U.S. os. Moore (95 U.S., 760,) cited in the opinion 
below, it was held that a passed assistant surgeon, 
who was neither nominated and confirmed by the 
Senate (as all medical officers were required to be by 
Section 1369, RK. S.), and whose appointment was not 
expressly vested by law in the president or head of 
the departinent, but was only impliedly so vested by 
sections 1474 and 1556, R.S., fixing his rank and pay, 
Was an officer, and that a notifieation from the Seere- 
tary of the Navy that he would be thereafter “re- 
garded” as a passed assistant surgeon, was a valid 
iuppointment to his office. 

This would seem conelusive of the present case, 
since paymasters’ clerks are reeognized as officers in 
Sections: 1410 and 1556, R. S., equally with passed 
assistant surgeons, as also in naval orders cited 
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on page > of the record. 
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Their uniform is prescribed in an order cited on 
page 12 of the brief of counsel for appellee, in U. S. 
vs. Mouat, No. 1070, submitted with this case. From 
that brief (pp. 12 and 13) we also borrow references to 
the cases of U. S. os. Tinklepaugh (3 Blatehf., 430), 
Vaugh os. English (8 Cal., 41), U. S. os. Maurice (2 
Brock, 103), and ex parte Smith (2 Cranch, C. C., 693), 
which define the words office and officer, as used in 
various statutes. 


Counsel for appellants distinguishes this case from 
U.S. os. Moore, by assuming, on page 6 of his brief, 
that appellee was not appointed by the Secretary 
of the Navy, as Moore was. There is nothingin the 
findings of fact to support this assumption. On 
the contrary, general order 193, cited on page 3 of 
the record, indicates that a clerk’s appointment must 
be approved by the head of the department, befure he 
can enter upon his duties. 


So, also, the paragraph of the regulations quoted on 
pages 3 and 4 of appellants’ brief, while speaking in 
one place of the “appointment” by an officer, in 
another place calls it a “nomination,” subject to the 
“approval” of the commanding officer, and directs 
its acceptance in all cases to be immediately sent to 
the department. For what purpose? evidently for 
the approval of the head of the department. While 
the appointinent and acceptance in this case, having 
been lost, are not in this record, their form is shown 
at page 2 of recordin U. S. ns. Monat, torequire the 
secretary’s approval. 

The case of U.S. 7s. Hartwell, (6 Wall., 385,) cited 
by counsel, as well as the cases of Reed and Bogart, 
(supra) involved questions of criminal law, requiring 
a strict construction of statutes, while in this case, as 
was justly said by the court below, a remedial statute 
is involved and is to be liberally construed. 
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The evident object of the act of 1885, as argued in 
U'. S. os. Mullan, decided at this term, was to give 
officers, who had previous experience, an advantage in 
the matter of longevity or service pay, over those 
appointed from eivil life. Surely of all classes of ser- 
vice for which eredit is to be given, under the act of 
I883. none could be so valuable to the government in 
the cease of a paymaster, as service which he had 
rendered as paymasters’ clerk. It mineets the test laid 
down in Thornley es. the United States, (18 Ct. Cls., 
117,) as the basis for longevity pay, viz: “increased 
professional knowledge and experience in officers.” 
Both this ease and that of Brow.:, where similar lan- 
vaare is used, (Ib. 545,) were affirmed here (113 U.S., 
310, 5038). 

Appellants’ brief (p. 6) distinguishes this case from 
Hartwell’s, by saying that appellant’s office was depen- 
dent on the service of the paymaster with whom he 
served, and that vacating the office of the latter would 
hive affected the tenure of the former. This does not 
ippear except by inference from the regulation, quoted 
on the preceding page, stating that acceptance of ap- 
pointment shall be understood as binding the clerk to 
serve with such paymaster until regularly discharged. 
(This means, of course, until the clerk is regularly dis- 
charged). But the acceptance itself, however under- 
stood, does not contain such a clause. (See form in 
Mouat, record p..5). It binds the elerk, during his 
service, “to comply with and be obedient to such 
laws, regulations, and discipline of the Navy,as are 
now in foree, or that may be enacted by Congress or 
established by other eomptent authority.” 

Bat adinitting appellants inference to be correct, it 
is not (he only or principal test laid down in U. S. os. 
Hartwell. Claimants duties were continuing and per- 
manent, not occasional or temporary, not “limited in 
duration and specifie in objects,” or with “ defined 
* Tlis pay was fixed at an 
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annual rate, (R.S. 1556,) subject to alteration at any 
time without his consent. 

Very different from the case of a mere contract, like 
that in U. S. os. Germaine, (99 U. S. 508,) to which 
this case is sought to be assimilated. 


The contract of a paymaster’s clerk is found in his 
oath, which binds him to “ faithfully discharge the 
duties of his office.” (Mouat Record, p. 3). If he holds 
no: office, as appellants contend, his oath is not binding 
and he cannot be punished for violating it. Andif he 
holds an office, then he is an officer. 

But if it be argued that while the office existed, (as we 
think evident from the statutes providing a salary for 
it), the mode of appointment was illegal, the answer is. 
that the intent of the act of 1883 was togive credit for 
actual service, whether de jure or simply de facto. 
Such has been the construction placed on the statutes 
viving longevity pay in both the Army and Navy. 
(Bennett’s, Palen’s and Muse’s cases, 19 C. Cls., 387, 
394 and 444. See also Young’s case, /b. 152, and 
Thornley’s and Brown’s cases, supra). 

U.S. os. Dunn, (120 U. S., 249,) was a case under 
this same act of 1883. Dunn entered the Marine 
Corps as an apprentice boy, “ bound to learn music,” 
and seems to have performed his contract, since he 
was afterwards rated as a fifer. The court, construing 
the act broadly, held that his service might be credited 
to him as that of an “enlisted inan in the Army or 
Navy, or both.” On this authority there would seem 
to be no difficulty in regarding a paymaster’s clerk as 
an enlisted man within the meaning of the act, if 
the technical objections to his being regarded as an 
officer are found to be insurmountable. No form of 
enlistment is prescribed for the Navy, either by the 
Constitution or the Statutes, and the term, in its ord?- 
nary meaning, is broad enough to include any volun- 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. 
No. 1028. 


THE UNITED STATES, APPELLANT, 
vs. 


FREDERICK FRERICHS,. 


APPEAL FROM THE COURT OF CLAIMS. 


Petition, filed May 13, 1885 
Demurrer, filed Nuvember 14, 1885 
Demurrer overruled Jauuary 11, 1886 
Opinion on demurrer 

Final judgment 

Application and allowance of appeal 
Certificate 


UNITED STATES VS. FRERICHS. | 
1 Court of Claims of the United States of America. 


FREDERICK FRERICHS, CLAIMANT, 
va. No. 14589. 
THE UNITED SraTEs OF AMERICA. 


I.— Petition —Filed May 13, 1885.—J. R. 


To the Hon. the Court of Claims of the United States of America: 


The petition of Frederick Frerichs, the above-named claimant, respect- 
fully shows and states that on or about the 23d day of January, 1878, he 
commenced an action in the superior court of the city of New York against 
one Charles R. Custer, who theretofore and then was collector of internal 
revenue for the fourth collection district in the State of New York, for the 
purpose of recovering damages for a certain wrongful seizure of the 
erty of your petitioner, made or caused to be made by said Charles R. 
Coster, as such collector, on the 22d day of May, 1876, in said city of New 
York, for certain alleged violations of the internal revenue laws of the 
United States, as will more fully appear by the complaint in said action ; 
that on the 31st day of January, 1878, said Charles R. Coster caused said 
action to be removed to the circuit court of the United States for the south- 
ern di-trict of New York by a writ of certiorari duly issued out of said 
circuit court; that afterwards, on or about the 25th ie of March, 1878, 
said Charles R. Custer duly made and served his answer to said complaint 
in evid action; that afterwards, on the 7th day of April, 1883, your peti- 
tioner, with leave of said court for that purpose obtained, made and served 

a supplemental complaint in said action, and thereupon, on or about 

the 11th day of February, 1884, said Charles R. Coster made and 

served his answer to said supplemental complaint. 
And your petitioner further shows that on the 17th day of December, 
1884, said action was tried in said circuit court at the city of New 
York, before Hon. Alfred C. Coxe, judge, and a jury, resulting in a ver- 
dict in favor of your petitioner, the plaintiff in said action, and against 
said Charles R. Coster, the defendant therein, in the sum of ten thousand 
and thirty-three 38, dollars ($10,033.38) damages, and that afterwards, 
on the 21st day of January, 1885, a judgment was duly rendered in said 
action in favor of your petitioner and against said Charles R. Coster for 
the sum of ten thousand one hundred and thirty 3), dollars ($10,130.31) 
damages and costs. 

Your petitioner has hereto annexed, for full and more particular infor- 
mation, a certified copy of the judgment-roll in said action, consisting of 
the summons, pleadings, and judgment therein, marked Exhibit A, which 
said judgment still remains and is wholly unpaid. 

And your petitioner further shows that afterwards, on or about the 24th 
day of January, 1885, the said Charles R. Coster led tothe Commis- 
sioner of Internal Revenue, under section 3220 of the Revised Statutes 
of the United States, for payment of the said judgment; that thereupua, 
on the 27th day of January, 1885, said Commissioner of Internal Reve- 
nue, having investigated the said appeal orclaim of said Charles R. Coster, 
submitted the same in writing, by r, to the Secretary of the Treasury 
of the United States, setting forth the said claim and the facts and cir- 
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cumstances connected therewith, and stating that he proposed to allow said 
claim tor ten thousand one hundred and thirty 3), dollars ($10,130.31), 
to be paid to your petitioner upon duc entry of satisfaction of said judg- 
ment; that thereupon, on the 31st day of January, 1885, in a letter ad- 
dressed to the Commissioner of Internal Revenue, said Secretary of the 
Treasury duly approved the said proposal of said Commissioner to allow said 
claim for ten thousand one hundred and thirty ;°,4 dollars ($10,130.31), 
tu be paid to vour petitioner upon due entry of satisfaction of said judg- 
ment; that thereupon, on said 31st day of January, 1885, said Commis- 
sioner of Internal Reveuue duly certified to the allowance of said claim 
for the amount of said judgment, to wit, said sum of ten thousand one 
hundred and thirty ,3; dollars ($10,130.31); that afterwards, on 
3 the 2d day of February, 1885, the Fifth Auditor of the Treasury 
Department duly certified to the First Comptroller of the Treasury 
that he had examined and adjusted an account between the United States 
and the Commissioner of Internal Revenue, and found that the sum of 
ten thousand one hundred and thirty 3, dollars was due from the United 
States for the payment of said judgment, payable to your petitioner, but 
that the said First Comptroller of the Treasury afterwards, on the 10th 
day of February, 1885, disallowed: said claim and refused to certify to the 
payment thereof, and said claim has remained and is wholly unpaid. 

Your petitioner has hereto annexed a copy of the said letter of the 
Commissioner of Interna! Revenue to the Secretary of the Treasury, of 
January 27th, 1885, marked Exhibit B; a copy of a memorandum, 
dated January 29th, 1885, signed by H. F. French, Assistant Secretary, 
approved by the Secretary of the Treasury, marked Exhibit C; a copy 
of said letter of the Secretary of the Treasury to the Commissioner of 
Internal Revenue, of January 31st, 1885, marked Exhibit D; a copy 
of said certificate of the Commissioner of Internal Revenue, of January 
Sst, 1885, allowing said claim, marked Exhibit E; a copy of said 
certificate of the Fifth Auditor of the Treasury Department, of February 
2d, 1885, and of said disallowance of said claim by the First Comptroller 
of the Treasury, February 10th, 1885, marked Exhibit F. The orig- 
inal of these exhibits are on file in the Treasury Department of the United 
States, 

Your petitioner’s said claim is founded upon section 3220 of the Revised 
Statutes of the United States, and upon the fact that it has been allowed 
and certified to be paid by the Commissioner of Internal Revenue by and 
with the approval of the Secretary of the Treasury as aforesaid. 

Your petitioner further states that he is the sole owner of said judgment 
and claim, and that no other person is interested therein, except Edward 
Salomon, an attorney and counsellor at law, residing in the city of New 
York, who has been the attorney and counsel of your petitioner in said 
litigation, comprising said seizure suit in all its stages, and said action 
against said Charles R. Coster, and to whom your petitioner is still largely 
indebted for his services as such attorney and counsel, which indebtedness 
he has been unable to pay, and for which, as your petitioner is advised and 
believes, said Edward Salomon has a lien upon said judgment; that no as- 

signment or transfer of said claim, or any part thereof, or interest 
4 therein, has been made, except as stated in this petition; that your 
petitioner is justly entitled to the amount herein claimed from the 
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United States, after allowing all just credits and set-offs ; that your peti- 
tioner came to the United States in 1864, when eighteen years of age, and 
has since then been a resident thereof; that in 1871 he declared his inten- 
tion to become a citizen of the United States, and did become such citizen 
by naturalization on the 19th day of October, 1876; that he has at all 
times since his said arrival in the United States in the year 1864 borne 
true allegiance to the Government of the United States; that he has not 
at any time or in any way voluntarily aided, abetted, or given encou 
ment to rebellion against the said Government, and that he believes the 
facts in this petition to be true. 

Your petitioner, therefore, demands judgment against the United States 
of America for the payment of the sum of ten thousand one hundred and 
thirty ,4), dollars ($10,131.31), together with such interest thereon as may 


be allowed by law. 
FREDERICK FRERICHS. 


Claimant’s post-office address: Care Salomon & Dulon, 115 Broadway, 
New York City. 


STATE OF NEW York, 
City and County of New York, 
Southern District of New York, ss: 
Frederick Frerichs, being duly sworn, says that he is the petitioner 
named in the foregoing petition subscribed by him, and that the facts 
stated in said petition are true to the best of his knowledge, information, 


and belief. 
FREDERICK FRERICHS. 


Subscribed and sworn to before me this 11th day of May, 1885. 
[SEAL. | RUDOLF DULON, 
Notary Public in and for the City and County 
of New York, State of New York. 


ExuiBir A, 


The President of the United States of America to all to whom these pres- 
ents shall come, greeting : 
Know ve that we, having inspected the records and files of the 
5 circuit court of the United States for the southern district of New 
York, do find certain paper writings there remaining of record in 
the words and figures following, to wit: 


Superior court of the city of New York. 


FREDERICK FRERICHS, PLAINTIFF, ) 
against , 
CHarLes R. Coster, DEFENDANT. ) 


To the above-named defendant : 

You are hereby summoned to answer the complaint in this action, and 
to serve a copy of your answer on the plaintiff’s attorneys within twenty 
days after the service of this summons, exclusive of the day of service; and 
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in case of your failure to appear or answer, judgment will be taken against 
you by default, for the relief’ demanded in the complaint. 
Dated New York, January 21st, 1878. 
SALOMON & BURKE, 
Plaintiff’s Attorney. 


Office and post-office address, No, 4 Wall street, New York City. 


The President of the United States of America to the judges of the su- 
perior court of the city of New York, greeting : 

We, for certain reasons, being desirous that our circuit court of the 
United States for the southern district of New York, in the second circuit, 
shall be certified of a certain cause, commenced befure you, against Charles 
R. Coster, defendant, by Frederick Frerichs, plaintiff, do aodin com- 
mand you ‘that the record and wroceedings in thesaid cause you distinctly and 
openly send to the said circuit court, at the city of New York, on the fifth 
day of February, 1878, as fully and amply as the same are remaining be- 
fore vou, by whatever names the said parties may he called therein, to- 
gether with this writ, that our said court may cause to be further done 
therenpon what of right ought to be done. 

Witness, Morrison R. Waite, esq., Chief Justice of the Supreme Court 
of the United States, the twenty-ninth day of January, in the year one 
thousand eight hundred and eighty-eight. 

JOHN I, DAVENPORT, 
Clerk. 

STEWART L. WOODFORD, 
Defendant's Attorney. 


6 I have this day personally served upon the clerk of the superior 
court of the city of New York duplicate of the within writ, at 
the same time showing the origin. 
LOUIS F. PAYN, 


U.S. Marshal. 
Dated Feb. Ist, 1878. 


Pesan 6 Con Coe CUP WEOD 6 « o0niees snkenenen nie niente $2 00 
Marshal’s fee for travelling ...........c00.ccccccsssecessee esses covscccces 12 
$2 12 


(Endorsed :) U.S. circuit circuit court. Charles R. Coster, ads. Fred- 
erick Frerichs. Original certiorari. Stewart L. Woodford, United States 
attorney, attorney for defendant. WU. S. circuit court. Filed Mar. 4, 
1878. John I. Davenport, clerk. 


Superior court of the city of New York. 


against 


FREDERICK FRERICHS, PLAINTIFF, 
CHARLES R. Coster, DEFENDANT. 


The above-named plaintiff respectfully shows that on the twenty-second 
day of May, 1876, he was the owner and in possession of a certain still, 
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boiler, worm, receiver, barrels, vinegar, coke, and other personal propert 
at No. 3 Abattoir Place, in the city of New York, then and there used in 
his business of carrying on the distilling or purification of vinegar; that 
the lut of land upon which said still and other property was situate, with 
buildings thereon, was also then in possession of this intiff as tenant 
under a certain lease at an annual rent of four hundred dollars; that for 
some time prior to said day said defendant had been and then was col- 
lector of internal revenue for the fourth collection district of the State of 
New York ; that on said twenty-second day of May, 1876, the said de- 
fendant, without any just or reasonable cause, forcibly, wrongfully, and 
unjustly seized and took, or caused to be seized and taken, frum this 
plainteff the said real estate and other property of said plaintiff, falsely 
pretending that this plaintiff had forfeited the said property for a 
violation of the laws of the United States, and that he Vad ft t 

to seize and take the same from this plaintiff for such pretended 
7 violation of law; that thereupon, on or about the twenty-sixth 

day of May, 1876, as this plaintiff is informed and _ believes, the 
said detendant caused to be filed in the district court of the United States 
for the southern district of New York a certain information on behalf of 
the United States of America against the said property so seized and taken 
possession of by him, in which said information it was all and claimed 
that said property so seized and taken by said defendant become and 
was forfeited to the United States of America on account of certain pre- 
tended violations of law, and that in order to save his said property from 
said pretended forfeiture this plaintiff was compelled to and did file his 
certain claim and answer in said district court to said information, whereby 
he claimed to be,as in fact he was, the owner and in possession of said per- 
sonal property and the tenant in possession of said lot of land and build- 
ings thereon at the time of said seizure, and for answer to said informa- 
tion alleged, according to the rules and practice of said district court in 
such cases, that the said personal property and piece of land and said 
buildings had not and no part thereof had become forfeited as in said in- 
formation alleged. 

And this plaintiff further shows that the issues involved in said action 
were tried in said district court on the fifth and sixth days of April, 1877, 
and resulted in a verdict in favor of this plaintiff; that on or about the 
fourteenth day of May, 1877, adecree was thereupon entered in said ac- 
tion, whereby it was ordered and adjudged that said information be and the 
same was thereby dismissed ; that after the cunclusion of said trial, on 
said sixth day of April, 1877, a motion was made by the attorney for the 
United States in said action fora certificate thet there was reasonable cause 
of said seizure ; that such proceedings were afterwards had upon said mo- 
tion in said district court that, as the plaintiff is informed and believes, 
and as appears on record in said court, on the eighteenth day of Decem- 
ber, 1877, the said district court, by an order made and entered in said 
action, denied the said motion for a certificate of reasonable cause of 
seizure. 

And this plaintiff further shows that after the said trial a portion 
of the property so seized and taken by said defendant was returned to 
this plaintiff, but in a greatly damaged condition; that this plaintiff 
had erected said still and established said business of distilling vin- 
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egar at the place aforesaid, after due notice to and with the assent of 
said defendant, only about six weeks before said seizure ; that the 
8 suid property so seized and the fitting up of said business had cost 
him a large sum of money, to wit, the sum of over two thousand 
and one hundred dollars ; that the portion of said property afterwards re- 
turned to him was of the value of less than two hundred dollars, as this 
plaintiff is informed and believes, whereby this plaintiff suffered a loss of 
at least one thousand and nine hundred dollars ; that by said seizure the 
said business of this plaintiff was totally destroved ; that at the time of 
said seizure this plaintiff had a contract with the firm of Wagner and Hof- 
meister, vinegar manufacturers in said city, whereby, for the distillation 
of their impure vinegar, he was entitled to receive from them a compen- 
sation of two cents per gallon; that this plaintiff had erected said still 
upon the faith of said contract, and had before the erection of said still 
fully informed said defendant of the existence of said contract and of his 
erection of said still upon the faith thereof; that when the defendant made 
said seizure he well knew of the existence of said contract, and by said 
seizure intended to prevent its further execution, as this plaintiff is in- 
formed and believes; that at the time of said seizure this plaintiff was, 
under said contract, distilling about one thousand gallons per day and 
thereby earning, in the average, after the deduction of all his costs and 
expenses, about twelve ,°,9, dollars per day; that said defendant well 
knew at the time of said seizure, as this plaintiff is informed and believes, 
that this plaintiff was earning money by the use of his still and apparatus 
in the distillation of vinegar, and by said seizure expressly intended, as 
this plaintiff is informed and_ believes, to break up this plaintift’s said 
business and to prevent him from earning any more money under his said 
contract or otherwise by such distillation of vinegar; that by the said 
wrongful seizure, so made by the said defendant, this plaintiff was de- 
prived, and was, as this plaintiff is informed and believes, by said defend- 
ant expressly intended to be deprived during the pendency of said ac- 
tion, and until the return of a portion of said property, to wit, during 
the space of three hundred and sixteen days, of the use of his said still 
and other property for the distillation of vinegar under said contract, or 
otherwise, and of all his earnings under said contract, or otherwise, by 
which he has suffered further damages, as this plaintiff is informed and 
believes, to the amount of four thousand dollars ; that by said wrongful 
seizure this plaintiff was also deprived of the use of said lot of land for 
nearly a year, to his further damage of the sum of four hundred 
9 dallars ; that in order to defend his said property against the said 
wrongful seizure he had to expend and become liable for disburse- 
ments of stenographer’s fees, referee’s fees, and other necessary expenses of 
over two hundred dollars in said action,as he is informed and believes, and 
had to employ attorneys and counsel, to whom he is indebted for their serv- 
ices, rendered in and about said seizure and said action, in a large sum of 
money, which, exceptinga very small part thereof, he has as yet been unable, 
but is still liable to pay, to wit, the further sum of one thousand dol- 
lars, as he is informed aud believes; and that this plaintiff has suffered 
other and further damages and injuries by the said wrongful seizure of 
his said property by said defendant, and by the said injury and destruc- 
tion of this plaintiff's said property and business, to his damage, as he 
verily believes of ten thousand dollars, 
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Wherefore the plaintiff demands judgment fur the w and inju 
aforesaid against said defendant, and that said defendant be’ adj to 
pay him damages tothe amount of ten thousand dollars, and interest thereon 
from the time of such injury, besides the costs and disbursements of this. 


UNITED STATES V8. 


action. 
SALOMON & BURKE, 
‘ ‘ Plaintiff’s Attorneys, 
No. 4 Wall street, New York City. : 


City aNnp County oF New York, 8s: 

+r Frederick Frerichs, being duly sworn, says that he is the plaintiff above 
named ; that the foregoing complaint is true of his own knowledge, ex- 
cept as to the matters therein stated to be alleged on information and be- 
lief, and as to those matters he believes it to be true. 


FREDERICK FRERICHS. 


Slain, - 


Sworn to before me this 23rd day of January, 1878. 
RUDOLF DULON, 
Notary Public. 
No. 4 Wall street, New York. 


(Endorsed :) New York superior court. Frederick Frerichs against 
! Charles R. Coster. (Copy.) Complaint. Salomon & Burke, pl’ff’s att’ys, 


4 Wall st., N. Y. 


“ Bing 2 10 In the cireuit court of the United States for the southern district 
, of New York. , 


| FREDERICK FRERICHS, PLAINTIFF, ) 
against 
| Cuares R. Coster, DEFENDANT. } 


The defendant for answer to the complaint in this action— 

Admits that on the 22d day of May, 1876, plaintiff was in possesion 

of a certain still, boiler, worm, receiver, barrels, vinegar, and coke, at No. 

3 Abbatoir Place in the city of New York, then and there used in the 

business of carrying on the distilling of vinegar; but whether the plaint- 

iff was the owner thereof the defendant has no knowedge or information 

, sufficient to form a belief, and he therefore denies the same. The de- 

> fendant also admits that the plaintiff was then and there in possession of 

| the lot of land and the buildings thereon situated as aforesaid, but whether 

as tenant or at the rental all in the complaint the defendant has no 

knowledge or information sufficient to form a belief, and he therefore de- 
| nies the same. 

\ The defendant also admits that for some time prior to said day he was 

collector of internal revenue for the fourth collection district of the State 

| of New York. The defendant also admits that on said 22d day of May, 

| 1876, he caused to be seized and taken the said real estate and the other 

roperty aforesaid, as forfeited to the United States for violation of the 

lane of the United States relating to internal revenue, and avers that he 

seized the same because he did believe that said property was forfeited to 

the United States by reason of violations of the laws of the United States 
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relating to internal revenue committed by, upon, and by means of the 
property aforesaid. 

The defendant also admits that on the 26th day of May, 1876, a libel 
of iniormation was filed in the district court of the United States for the 
southern district of New York, by the attorney fur the United States for 
the southern district of New York, claiming the forfeiture of the property 
aforesaid to the United States, by reason of certain violations of the laws 
of the United States relating to internal revenue therein alleged, and that 
the plaintiff did file his certain claim and answer in said district court, 
substantially as described in the complaint ; but the defendant denies that 

he caused the said information to be filed, but on the contrary thereof 
1] alleges that he duly reported to said attorney for the Unidted States 

the seizure aforesaid and the causes therefor, and that said attorney for 
the United States filed the said information upon his own independent opinion 
and belief, as the defendant is informed and believes, that thefe was rea- 
sonable and probable cause therefor. The defendant alleges that there- 
upon, by due process of law, the marshal of the United States for said 
district took from the custody of the defendant the said property and held 
the same subject to the order of said court, and on and after the 29th day 
of May, 1876, since which time said property has not been at any time 
under the control or in the custody of the defendant, and that at the time 
the said marshal took possession of said property as aforesaid the same 
was in as good order and condition as when the same was seiged by the 
defendant as aforesaid. 

This defendant admits that the issues raised by said information and 
answer were tried with the result as alleged in the complaint, and that 
proceedings subsequent thereto were had in said district court, as alleged 
in the complaint. 

The defendant alleges on information and belief that after the entry of 
the decree dismissing the information mentioned in the complaint the 
plaintiff was entitled to the return of the property aforesaid upon demand 
addressed to the said marshal, and that the said. marshal was at all times 
thereafter ready and willing to deliver the same upon demand to said 
plaintiff, all of which the said plaintiff well knew, but that the plaintiff 
negligently and wilfully omitted and neglected to make such demand until 
the 25th day of May, 1877, when said property was returned to him in 

xl order and condition, and without damage thereto. 

The defendant admits that the said still was erected by the plaintiff after 
notice to the defendant, but accompanied. with the representation that the 
supervisor of internal revenue having jurisdiction of said district had per- 
mitted and assented thereto, and said defendant did not assent thereto other- 
wise than to treat said permission and assent of said supervisor, who was 
the superior in office of the defendant, as binding upon the defendant, but de- 


fendant denies that he independently or freelv assented thereto. The de- 

fendant has no knowledge or information sufficient to form a belief what 

sum of money, if any, the fitting up of the plaintiff’s said business cost the 

plaintiff, or what was the value of the property returned to the plaint- 

12 iff by the marshal as aforesaid, and therefore leaves the plaintiff to 
make such proof thereof as may be material. 

sored that it was his intention in making the seizure 


The defendant 
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as stated in the complaint. f 

The defendant has no knowledge or information sufficient to form a belief 
whether the said busincss of the plaintiff was by said seizure totally de- 
stroyed, or whether the said plaintiff suffered damage thereby, or by reason 
of anything alleged in the complaint to the amount stated in the com- 
plant, or any amount. 

And for a further and separate defence to this action the defendant al- 
leges that the said seizure was without malice, and in pursnance of whet 
the defendant believed to be his duty in the premises. 

And for a farther and separate defence to this action the defendant al- 
leges that the plaintiff assented to said seizure in order to try the question 
of legality of the mode of business referred to in the complaint, and that 
if any damage be suffered it was because of his said assent to said seizure. 

And for a further and rate defence to this action the defendant al- 
leges, upon information and. belief that after the seizure al in the 
complaint the plaintiff waived and released all claim for damages by reason 
of said seizure. 

And for a further and separate defence to this action the defendant al- 
leges that the damage to said plaintiff, it any there was, occurred by reason ) 
of the negligence and delay of the said plaintiff in the bringing to trial 
of the action in the district court referred to in the complaint, and by 
reason of the negligence and delay of the plaintiff in demanding and re- 
ceiving from the marshal of the United States the said property, and oc- 
curred by the ects and omissions of the marshal of the United States while 
the property aforesaid was in his possession and under his control, and 
without the knowledge or participation of the defendant. 

Wherefore the defendant demands that the complaint herein be dismissed 


with costs. 
STEWART L. WOODFORD, 
United Statea Attorney. 


13 SOUTHERN District oF NEw York, 
City and County of New York, se: 
Charles R. Coster, being duly sworn, says that he is the above-named 
defendant ; that the foregoing answer is true to the knowledge of 
nent, except as to the matters therein stated to be alleged on information 
and belief, and that as to those matters he believes it to be true. 


CHARLES R. COSTER. 


, 
Sworn to before me this 25th day of March, 1878. ‘ " 
G. IRVINE WHITEHEAD, a 
Notary Public, New York County. A 
(Endorsed :) U.S. cireuit court, southern district of New York. Fred- 
erick Frericks versus Charles R. Coster. Copy answer. Stewart L. 
Woodford, United States attorney for the southern district of New York. 
Rec'd March 25, ’78. To Salomon & Burke, plaintiff’s attorneys, 4 Wall 
street, New York City. 
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Circuit court of the United States for the southern district of New York. 


FREDERICK FRERICHS ) 
ag’ st 
Cuarves R. Coster. J 


Supplemental complaint in addition to the original complaint, 


The above-named plaintift respectfully shows, on information and be- 
lief, that since his original complaint in this action was served, and after 
the said order of the district court of the United States for the southern 
district of New York, entered on the 18th day of December, 1877, deny- 
ing said motion for a reasunable cause of seizure in said original com- 
plaint mentioned, a bill of exceptions was prepared and settled, and other 
proceedings had to review the said record and proceedings of said district 
court ; and afterwards, to wit, on or about the 20th day of August, 1878, 
a writ of error was issued out of this court to said district court in order 
to review the record and proceedings in said action or information against 
the said property in the complaint mentioned, and that such proceedings 

were afterwards had upon said writ of error in this court that on 
14 or about the 31st day of July, 1879, by the order and judgment 

of this court, the said judgment or decree of said district court dis- 
missing the said information, and the said order denying the said motion 
for a certificate of reasonable cause of seizure were in all things affirmed ; 
and that afterwards, to wit, on o: about the 17th day of September, 1879, 
another writ of error was duly issued out of the Supreme Court of the 
United States, directed to the judges of this court, in order to review the 
said last-mentioned record, proceedings, and judgment of this court, and 
that such proceedings were afterwards fad on said last-mentioned writ of 
error in the Supreme Court of the United States ; that afterwards, to wit, 
in the October term, in the vear 1882, of the said Supreme Court, the 
said judgment of this court was affirmed. 

And this plaintiff further alleges, on information and belief, that by the 
said bill of exceptions and other proceedings for review and said two writs 
of error and proceedings, he has, since the commencement of this action, 
been put to the further additional expenses, and incurred further addi- 
tional liabilities in consequence of and to defend himself and his prop- 
erty against the said wrongful seizure in the said original complaint men- 


tioned ; that he had to and did employ attorneys and counsel on said bill . 


of exceptions and preparatory proceedings and said two writs of error and 
proceedings, and incurred a liability to them for their services in and about 
the same to the amount of $700, and was subjected to the further neces- 


sary expenses and disbursements in and about the said writs of error and | 


proceedings connected therewith, amounting to $67.38. 

Wherefore this plaintiff, in addition to the damages by him demanded 
in said original complaint, demands payment of the sum of $767.38, and 
interest thereon. 3 

EDWARD SALOMON, 
Plaintiff’ Attorney, 115 Broadway. 


(Verified by Frederick Frerichs, March 2d, 1883.) 


(Endorsed:) U.S. cireuit court for the southern district of New York. 
Frederick Frerichs vs. Charles R. Coster. Copy complaint, answer, & 
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— complaint. Ed. Sulomon, pl’ff’s att’y, 115 B’way, N. Y. 
ity. 


15 Circuit court of the United States for the southern district of New 
York. 


FREDERICK FRERICHS, PLAINTIFF, ) 
againat » 
CHARLES R. Coster, DEFENDANT. } 


The defendant above named, for answer to the supplemental complaint 


herein, all : 

That he has no knowledge or information sufficient to form a belief as 
to the truth of any of the allegations in the said supplemental complaint 
contained, and he therefore denies the same and and every thereof, 
and prays judgment as heretofore demanded in his answer herein. 

ELIHU ROOT, 
U.S. Attorney, Attorney for Defendant, 
Post-Office Building, New York City. 


SouTHERN Districr or New York, 
City and County of New York, sx: 

Charles R. Coster, being duly sworn, says that he is the defendant in 
this action; that he has read the foregoing answer and knows the contents 
thereof, and that the same is true of his own knowledge, except as to the 
matters therein stated to be alleged on information and belief, and as to 
those matters he believes it to be true. 

CHAS. R. COSTER. 


Sworn to before me this 9th day of February, 1884. 
J. L. BUTTERLY, 
Notary Public, N. Y. Co. 


(Endorsed:) U.S. cirenit court. Frederick Frerichs ont Charles R. 
Coster. Copy pleadings. Edward Saloman, pl’ff’s att’y. Elihu Root, U. 
S. att’v, for def’t. 


At a stated term of the circuit court of the United States of America 
for the southern district of New York, in the second circuit, held at the 
United States court-rooms, in the city of New York, on Wednesday, the 
17th day of December, in the year of our Lord one thousand eight hun- 

dred and eighty-four. 


16 Present, the honorable Alfred C. Coxe, acting circuit judge. 


FREDERICK FRERICHS ) 
ra, P 
CHarLes R. Coster. } 


Now comes the plaintiff by his attorney, Edward Salomon, and moves 
the trial of this cause. Likewise comes the defendant, by Henry .E. Davies, 
his attorney. Thereupon a jury is empanelled and the cause proceeds to 
trial. ° 
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After hearing the evidence of the parties, the argument of counsel, and 
the instruction of the court, the jury returned and on their return render 
a verdict whereby they find for the plaintiff as follows: 


Legal expenses, including interest........ 2 ~ secnicaniaiaiareniagiianitiias $2,481 38 
VORee OF POO MATbY ...000... veccces ccoccccrcccorarecse cesses eoesseces 2, 380 00 
PONE BO GDR iacccccesicnccccess schcasscasentacsbentenienseontiine . 5,602 00 
Damage to business...... lena peannhummanieins 0 Aenenndons 3,950 00 


$10,033 38 


On motion of Mr. Davies, the court orders that the defendant have a 
stay of proceedings herein for ten days from Dec. 17, 1884. 
A copy. 
TIMOTHY GRIFFITH, 
Clerk. 


Circuit court of the United States, southern district of New York. 
Plai ntiff’s costs, 
FREDERICK FRERICHS ) 


aqst, 
Cuar tes R. Coster. ) 


Docket fee as per statute..... ©... qntean senmnsarnnxeneneiniiebnil $20 00 
Disbursements: 
Paid clerk N. Y. superior court on return on certiorari... $1 50 
aid filing note of issue Ap’] term, ’78.............. 3 00 
_f 8 4 * ee ee ee 3 O00 
17 Paid c’k April 7, ’83, on entry of order allow- 
ing suppl’m’t’l compl’t...............-scceeeeeeeeee es $55 
Paid cl’k Jan. 28, ’84, on entry of order striking out de- 
RMTUEP ncccs ccccce sees ceseene speunses *tecnsccebennemmeninnens Sy) 
aid clerk Feb’y 7, ’84, on filing note of issue on mo. to 
place cause on day Call,..........cccccee-eee cscecceceeceece wi 10 
Paid clerk U. S. dist. ct. for production of papers on 
Pe Ritibeisenscebes 00% abies aba mnie) ani eeseesenn-cos 1 50 


CI’k’s fee making docket and taxing costs and ent’g judg’t... 6 00 

Attendance of Henry Dodge and Charles Rose, witnesses, . 
ee nn er 

19 20 


$39 20 
Taxed at thirty-nine ,%,%-dolls. this 21st day of January, 1885. 
JOHN A. SHIELDS, 
Dpty. Clerk. 


SOUTHERN Districr or NEw YORK, 
State, City, and County-of New York, ss: 
Edward Salomon, being duly sworn, says that he is the attorney for the 
plaintiff in the above-entitled cause, and the disbursments charged in the 
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pin Sh aga y ce been actually made or will be necessarily in- 
curred t 


erein, as deponent believes. 
EDWARD SALOMON. 


Sworn to before me this sixteenth day of January, 1885. 
[sEaL. ] RUDOLF DULAN, 
Notary Public in and for the City and County of New York. 


Please take notice that the bill of costs in within-entitled action, of 
which the within is a copy, will be taxed before the clerk of said court, 
at his office in the United States court and post-office building, in the city e 
of New York, on the 21st day of January, 1885, at 1043 o’clock in the - 
forenoon of that day. 
Dated N. Y. January 16th, 1885. 
Yours, &c., 
EDWARD SALOMON, 
Attorney for Plaintiff, 115 Broadway, N. Y. City, 
To Exruv Root, Esq., 
U.S. Attorney. 
18 Endorsed: U.S. circuit court. Frederick Frerichs ag’st Charles 
R. Coster. Bill of costs and notice of taxation. Edward Salomon, 
attorney fur pl’ff, 115 Broadway, N. Y. City. I admit due service of 
within bill of costs and of notice, of which within is a copy. Elihu Root, 
U.S. att’y. Dated Jan. 16, 1885. 


Circuit court of the United States for the southern district of New 


York. 
Judgment 
FREDERICK FRERICHS, PLAINTIFF, ) 
against 
CHARLES R. Coster, perexpanr. | 


This cause coming on for trial on the 17th day of December, 1884, in 
the term of this court commencing on the 2d dav of December, 1884, be- 
fore the Hon. Alfred C. Coxe and a jury, and the trial thereof having 
been proceeded with and concluded on the said 17th day of December, 
1884, and the said jury having duly rendered a verdict in favor of the 
plaintiff and against the defendant for the sum of ten thousand and thirty- 
three and 35, dollars, now, on motion of Edward Salomon, attorney for 
said plaintiff, it is ordered and adjudged that the said plaintiff, Frederick : 
Frerichs, recover from the said defendant, Charles R. Coster, the sum of : 
ten thousand and ninety-one and ,),), dollars, the amount of said verdict, 
with interest to date, together with the sum of thirty-nine ,2°, dollars, 
costs, making a total of ten thousand one hundred and thirt and 1g dol- 
lars, and that the said defendant pay the same to the said plaintiff, and 
that the said plaintiff have execution therefor. 
Judgment signed this 21st day of January, 1885. 
Judgment signed this 21st day of J’y, 1885. 
é JOHN A. SHIELDS, 
D'p’ty Clerk. 
(Endorsed:) 1438. U. S. circuit court, southern district of N. Y. 
Frederick Frerichs ag’st Charles R. Coster. Judgment roll. Edward 
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Salomon, att’y for pl’ff, 115 Broadway, N. Y. U.S. circuit court. Filed 
Jan. 21, 1885. Timothy Griffith, clerk. 
19 All of which we have caused by these presents to be exempli- 
tied, and the seal of the said circuit court to be hereunto athxed. 
Witness the honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, in the southern 
district of New York, this eleventh day of May, in the year of our Lord 
one thousand eight hundred and eighty-five, and of our Independence the 
one hundred and ninth. 


[SEAL.] TIMOTHY GRIFFITH, 
Clerk. 


[, William J. Wallace, judge of the said circuit court, do hereby certify 
that the foregoing exemplification is in due form of law. 


WM. J. WALLACE. 


Exursir B. : 


TREASURY DEPARTMENT, 
OFFICE OF INTERNAL REVENUE, 
Washington, Jonuary 27, 1885. 
Hon. Hvuagu McCuntocu, 
Secretary of the Treasury: 

Sin: T have the honor to submit herewith for your consideration and 
«lvisement a claim presented by Charles R. Coster for payment of a judg- 
ment amounting to ten thousand one hundred and thirty dollars thirty- 
one cents (310,130.31), recovered in the circuit court of the United States 
for the southern district of New York, by Frederick Frerichs, on the 21st 
day of January, 1885, against Charles R. Coster, defendant, for damages 
and costs awarded against him by reason of his official action as a United 
States collector of internal revenue in making seizure, on the 22d day of 
May, 1876, of a building, still, and apparatus for distilling, owned or 
claimed by Frederick Frerichs, at No.3 Abattoir Place, in the city of New 
York. 

The history of the case is briefly as follows: 

The building and contents at No. 3 Abattoir Place, owned or claimed 

by Frederick Frerichs, were seized on May 22d, 1876, by Law- 
9) rence Beattie, a deputy collector under Collector Coster, in the 4th 

collection district, under instructions from a revenue agent con- 
nected with the office of the supervisor of internal revenue, L. M. Foulke, 
directing such seizure. The case was, on the same day, reported to the 
U.S. district attorney and to the Commissioner of Internal Revenue, and 
such report of seizure was the first report in the matter received by the 
said Commissioner, 

A suit for forfeiture of this property was promptly instituted in’ the 
United States district court, but upon investigation the Commissioner of 
Internal Revenue became satistied that there had been no valid grounds 
for seizure and forfeiture, and a telegram was sent by counsel, who ap- 
peared at the Treasury Department in the case, to Frerichs, in New York, 
on June 9, 1876, as follows: 

“Officers here are disposed to release establishments, provided you will 
waive any claims for supposed damages, and hereafter keep records show- 
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ing from whom spirits used in the manufacture were purchased. Will 
you consent ? 

On the same day a reply was sent by Frerichs, as follows : 

“ Yes; we consent to the conditions stated in your telegram.” 

On the following day, June 10, 1866, a letter was addressed to Hon. 
George Bliss, U. S. district attorney, instructing him to dismiss the pro- 
ceedings for forfeiture, and receive a certificate of probable cause fur seiz- 
ure and waiver of any claims for dawages consequent upon such seizure, 
(See copy of the letter with the papers.) 

The United States attorney, as appears from the copy of the record, at 
page 47, required the defendant, as a condition of release of the property, 
to “sign a certificate of probable cause.” His attorney replied that while 
he was willing to waive any damages sustained, he was not willing to si 
a paper which would confess that the officers of the Government had a 
right to seize. 

Without reporting that the defendants had refused to comply with the 
conditions specified, the United States attorney thereafter the case 
to trial, which resulted in a judgment in favor of said Frederick Frerichs 
on the 14th of May, 1877, and a decree directing a return to him of the 
property so seized. 

A motion for a certificate that there was reasonable cause of seizure was 
denied by the court on December 18, 1877. 

The forfeiture suit was taken up on writ of error to the U.S. 

?1 circuit court on the 20th day of August, 1876, and said circuit 

court on the 31st day of July, 1879, affirmed the decree dismissing 

the information and the order denying the motion for a certificate of reason- 
able cause of seizure. (See copy of opinion with the papers.) 

On a writ of error issued out of the Supreme Court of the United 
States on the 17th day of September, 1879, the case was taken to that 
court for review of the judgment of the circuit court. The only question 
raised in the Supreme Court was whether the district court erred in re- 
fusing to enter the certificate of reasonable cause. ; 

The court said, “ We are of the opinion that the refusal of the district 
court to grant a certificate of reasonable cause is not a matter which can 
be reviewed in the circuit court or in this court.” (See case U. S. re. 
Abattoir Place, 106 U.S. Report, 160.) 

A suit for damages alleged to have been sustained by reason of said 
seizure was brought against Charles R. Coster on January 21, 1878, by 
Frederick Frerichs, in the superior court of the State of New York, and 
the U.S. district attorney was directed by the Commissioner of Internal 
Revenue to appear on behalf of the defendant in the case. . 

The suit was removed to the circuit court of the United States for the 
southern district of New York, and came to trial on the 17th day of 
December, 1884, and on the same day a verdict was given to the said 
Frederick Frerichs for ten thousand thirty-three dollars thirty-eight cents 
($10,033.38) damages sustained by him by reason of said seizure, and 
judgment thereon was entered on the 21st day of January, 1885, against 
Charles R. Coster for the sum of ten thousand one hundred thirty dollars 
thirty-one cents ($10,130.31) inclusive of interest and costs. 

The court was asked to grant a certificate of probable cause of seizure, 
but refused, for reasons assigned, to do so. 
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Reports of the several proceedings in each of the suits are filed with the 
papers, and tu them you are respectfully referred tor a fuller narration 
of the facts. 

I propose to allow the claim for ten thousand one hundred thirty dol- 
lars thirty-one cents ($10,130.31) to be paid to Frederick Frerichs upon 
due entry of satisfact:on of the said judgment. 


Very respectfully, 
WALTER EVANS, 


( ommiasioner. 


2? Exuipit C., 


Memo. | TREasURY DEPARTMENT, January 29, 1885. 


In re payment of judgment against C. R. Coster, coll’r internal revenue. 

Section 970 R.S. does not provide for this payment because the court 
has not certified that there was reasonable cause of seizure. 

Section 989 R. S. does not provide for it because the court does not 
certify that there was probable cause for the act done, &e. 

It may be observed, however, that sec. 970 is based upon the acts of 
1799 and 1807, which related exclusively to customs cases, and that sec. 
989 is based upon the act of March 3, 1863, which also relates to customs 
cases alone. 

By sec, 3220 R.S. the Com’r of Internal Revenue is authorized to 
repay all damages and costs recovered against any assessor, &ec., by reason 
of anything done in the due performance of his official duty. This section 
does not require any certificate of probable cause by the court. 

* Sections 970 and 989, as they stand in the statutes, by their terms would 
cover internal-revenue cases as well as customs cases, and being re-enacted 
in the revision as of the same date with sec. 3220 it might be claimed that 
their scope was enlarged so as to apply as well to internal-revenue cases 
as to customs cases if there were no provision inconsistent with that view. 

Construing, however, those sections with 3220 I am inclined to the 
opinion that the Comm’r of Internal Revenue, with the approval of the 
Secretary, may make the proposed payment without any certificates by the 
court of probable cause. 

Upon the recommendation of the U.S. attorney and the Com’r of In- 
ternal Revenue I advise that the payment be made. See Dunnegan vs. 
U.S. (17 Ct. Claims, 258.' 

(Signed) H. F. FRENCH, 
Assistant Secretary. 


Approved. 
(Signed) H. McCULLOCH, 
Secretary. 
23 Exuipit D. 


TREASURY DEPARTMENT, 
OFFICE OF THE SECRETARY, 
Washington, D. C., Jan. 31, 1885. 
To the COMMISSIONER OF INTERNAL REVENUE: 


Sir: With your letter of the 27th instant you submitted for the consid- 
eration and advisement of the Secretary the claim presented by Charles 
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R. Coster, formerly collector of internal revenue in the 4th district of 
New York, for the payment of a judgment amounting to $10,130.31 re- 
covered against him by Frederick Frerichs, on the 21st day of January, 
1885, in the circuit court of the United States for the southern district of 
New York, for damages and costs awarded against said Coster by reason 
of his official action as a United States collector of internal revenue, in 
making seizure of a vinegar factory owned or claimed by said Frerichs, 
at No. 3 Abattoir Place, in the citv of New York. 

The claim is presented under the clause of section 3220, R. S., which 
authorizes the Commissioner of Internal Revenue “to repay to any col- 
lector all damages and costs recovered against him by reason of anything’ 
done in the due performance of his official duty.” 

After giving an outline history of the case you conclude by proposing 
to allow the claim for $10,130.31 to be paid to Frederick Frerichs upon 
the due entry of satisfaction of the said judgment. 

Your proposal is hereby approved. 

Very respectfully, 
H. McCULLOCH, 
Secretary. 


Exuipit E. 
Schedule of claims for the refunding of taxes. 


No. 1036. 


A schedule of claims for the amount of a judgment recovered which have 


been examined and allowed. 
District. Claimant. Amount. 
GER he E cenccecsesetesncsuel Charles R. Coster........... Lecsees $10, 130 31 
UD Ghtiiniintitcnnsdidinnitintntinneienenbencniins $10, 130 31 
24 I hereby certify that the foregoing claim for amount of a judg- 


ment recovered has been examined and allowed. 
WALTER EVANS, 
Commissioner. 
OFFICE OF INTERNAL REVENUE, January 31, 1885. 


Exuipit F. 


Report on miscellaneous internal-rerenue accounts, 
No. 45314. 


TREASURY DEPARTMENT, 
Firta Avpitor’s OFFICE, 
February 2d, 1885. 
I hereby certify that I have examined and adjusted an account between 
the United States and the Comm’r of Int. Rev., and find that the sum of 
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ten thousand one hundred thirty ,3) dollars is due from the United 
States, as follows, viz: 

For the payment of a judgment for damages, interest, and costs, ren- 
dered January 21, 1885, in the case of Frederick Frerichs vs. Charles R. 
Coster. 


Schedule No. 1036. Payable to Frederick Frerichs, 4th district New 
York. Care of Comm’r Int. Rev. 

Pay out of the appropriation under section U. S. Revised Statutes, as 

appears from statement and vouchers herewith transmitted for decision of 


the First Comptroller of the Treasury thereon. 
$10,130.31, D, A. ALEXANDER, 
Auditor. 


To the Frrsr CoMPTROLLER OF THE TREASURY. 


TREASURY DEPARTMENT, 
First COMPTROLLER’S OFFICE, 
February 10, 1885. 
Disallowed, as per statement. 
I admit and certify that there is nothing due on the above account. 
WM. LAWRENCE, 
‘trat Comptroller. 
By J. TARBELL, 
Deputy First Comptroller. 
To the REGISTER OF THE TREASURY. 


| SS) 


5 L1.—Demurrer.—Filed Norv. 14, 1885. 


And now come the said defendants, by their Attorney-General, and de- 
murring to the petition in said cause, state as the ground thereof that the 
petition does not allege facts sufficient to constitute a cause of action. 

ROBERT A. HOWARD, 


Assistant Attorney-General, 
26 IT1T.—Demurrer overruled, 


At a Court of Claims held at the city of Washington, D. C., on the 11th 
day of January, A. D. 1886, it was ordered that the demurrer of the de- 
fendants herein be overruled. 


LV .— Opinion. 


ScOFIELD, J., delivered the opinion of the court : 

This case comes before the court on demurrer. The facts as they appear 
in the claimant’s petition and exhibits thereto are as follows : 

May 22, 1876, Charles R. Coster, collector of internal revenue in the 
fourth district of New York, seized a still belonging to the claimant, and 
caused an information against it to be filed in the district court. To this 
the claimant filed his answer. The issue, thus formed, was tried in April, 
1877, and resulted in the dismissal of the information. After the trial a 
motion was made by the United States attorney for a certificate of probable 
cause, which was refused by the court. — 
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January 23, 1878, the claimant sued Coster in the city court of New York 
to recover damages for the wrongful seizure of his property. The case 
was removed to the circuit court of the United States, where it was tried 
December 17, 1884. The result was a verdict by the jury for $10,033.38, 
upon which the court entered judgment in favor of the claimant for 
$10,130.31. 

The court, upon application, again refused a certificate of probable cause. 

January 24, 1885, Coster applied to the Commissioner of Internal Reve- 
nue, under section 3220 of the Revised Statutes, for the payment of this 
judgment. The Commissioner, after consideration and advisement by the 
Secretary, certified to the accounting officers that the claim had been exam- 
ined and allowed. 

February 10, 1885, theclaim was disallowed by the Deputy First Comp- 
troller “ for the reason that there was no certificate of probable cause issued 
and not sufficient evidence that the seizure was justified.” 

Under this state of facts, in the opinion of the court, the proper party is 
entitled to recover the amount of the claim. Whether the claimant or 
Charles R. Coster is the proper party is the question in dispute. 

In Junnegan’s Case (17 C. Cls., 247) and again in Nixon’s Case (18 C. 
Cls., 448) this court held that the Commissioner of Internal Revenue was 
authorized by section 3220 to direct the payment to be made to the defend- 
ant in the judgment, if he had already paid it, if not, to the plaintiff. In 
these two cases the court found as a fact, what perhaps might be judicially 
noticed, that it had been the “ uniform practice of the Commissioner and 
Secretary, from the first enactment of the refunding statute, to make allow- 
ance in such cases to the judgment creditor and not to require the collector 
first to pay the same out of his own money, and then himself to apply for 

repayment from the public Treasury.” 
27 While such practice cannot control the court in the construc- 
tion of statutes, it should always be carefully considered, and in 
doubtful cases allowed to turn the scale. 

In Edward’s, lessee, v. Darby (12 Wheat., 210), the Supreme Court 
SAVS : 

“Tn the construction of a doubtful and ambiguous law, the contempo- 
raneous construction of those who are called upon to act under the law and 
were appointed to carry its provisions into effect, is entitled to verv great 

“'t. 


n United States v. Moore (95 U. S., 763), the opinion in Edward’s, 
lessee, is cited with approval, and the court adds, “and ought not to be 
overruled without cogent reasons.” This opinion is again approved in 
United States v. Pugh (99 U. S., 265), and the court there says : 

“While the question is one by no means free from doubt, we are not 
inclined to interfere at this late day with a rule that has been acted on by 
the Court of Claims and the Executive for so long a time.” 

The same principle was decided in this court in Halin’s Case (14 C. 
Cls., 305) and affirmed by the Supreme Court (107 U. S., 402). Also in 
Alexander’s Case (12 Wall., 177, and 7 C. Cls., 205); Wright’s Case (15 
C. Cls., 87); Brown’s Case (18 C. Cls., 537); affirmed by the Supreme 
Court (113 U. S., 568); and Harrison’s Case (20 C. Cls., 122). 

It makes no difference that in the Dunnegan and Nixon cases the ap- 
plication to the Commissioner was made by the plaintiffs in the judgments 
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and in the pending case by the defendant in the judgment, because in 
all of these cases the prayer of the applicant was the same, to wit, that the 
judgment might be paid. 

In submitting the case to the consideration and advisement of the Sec- 
retary the Commissioner says: “I propose to allow the claim for ten 
thousand one hundred thirty dollars thirty-one cents ($10,130.31), to be 
paid to Frederick Frerichs upon due entry of satisfaction of said judg- 
ment.” a 

To this proposition the Secretary replied as follows: “After Bving an 
outline history of the case you conclude by proposing to allow the claim 
for $10,130.31 to be paid to Frederick Frerichs upon the due entry of sat- 
istaction of the said judgment. Your proposal is hereby approved.” 

Thereupon the Commissioner made the following certificate : 


A schedule of claims for the amount of a judgment recovered which has 
been examined and allowed. 


District. Claimant. Amount. 
mere Charles R. Coster........ 0.2.02... $10, 130 31 
Total ...... sinesnideliiaiaaisieal + *tekeeeteneiideeies 10, 130 31 


I hereby certify that the foregoing claim for amount of a judgment re- 
covered has been examined and allowed. 
WALTER T. EVANS, 
Commissioner. 
OFFICE OF INTERNAL REVENUE, 
January 31, 1885, 


The name of Coster is here inserted to designate the case, not to change 
the proposition made by the Conimissioner and approved by the Secretary 
to pay the claim to Frederick Frerichs. It was clearly the intention both 
of the Commissioner and Secretary, which was in accordnance with the 
prayer of Coster, to direct that the claim should be paid to the judgment 

creditor, the present claimant. | 
28 it is understood that, by the course of business in the Treasury 
Department, the letter of the Commissioner submitting the case to 
the Secretary and the Secretary’s reply thereto, were attached to and ac- 
companied the final allowance by the Commissioner to the accounting 
officers, 

The objection raised by the Comptroller that the judge had failed to 
give a certificate of probable cause was not pressed at the argument. That 
objection would have been well taken if the claim had been presented under 
section 989. Under section 3220 the question of probable cause must be 
decided atter consideration and advisement of the Secretary by the Com- 
missioner, His decision, unimpeached for fraud or mistake, cannot be re- 
viewed by the accounting officers. 

The demurrer is overruled, with leave to the defendants to plead to the 
petition within twenty days. 


a4 V.—Final judgment. 


At a Court of Claims held at the city of Washington, D. C., on the Ist 
day of March, A. D. 1886, the demurrer of the defendants to the claim- 
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ant’s petition having been overruled on the 11th day of January last, and 
the defendants declining to plead further, it is ordered, on motion of Hal- 
bert E. Paine, esq., for the claimant, that judgment be entered as follows : 

The court, ae consideration of the premises, find for the claimant, 
and do order, adjudge, and decree that the said Frederick Frerichs do have 
and recover of and from the United States the sum of ten thousand one 
hundred and thirty ,3,', dollars ($10,130.31). 


30 VI.— Application for and allowance of appeal. 


From the judgment rendered in the above-entitled cause on the 1st day 
of March, 1886, in favor of claimant, the defendants, by their Attorney- 
General, on the 15th dav of March, 1886, make application for, and give ’ 
notice of, an appeal to the Supreme Court of the United States. 

ROBERT A. HOWARD, 
Assistant Attorney-General. 
Filed March 15, 1886. 


And now, to wit, March 15, 1886, it is ordered that the appeal be al- 


lowed as prayed for. 
WM. A. RICHARDSON, 
Chief Justice. 


31 VII. 
In the Court of Claims. 


FREDERICK FRERICHS 
rr, No. 14589. 
THe Unitep STATES. 


I certify that the foregoing are true transcripts of the — in the 
above-entitled cause, of the order overruling the demurrer, of the opin- 
ion of the court on the demurrer, of the final judgment of the court, of the 
application of the defendants for and the allowance of appeal to the Su- 
preme Court of the United States. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at Washington this 10th day of September, A. D. 1886. 

[SEAL. ] JOHN RANDOLPH, 

Aas’t Clerk C’t of Claims. 


(Indorsement on cover:) No. 1028. The United States, appellant, vs. 
Frederick Frerichs. Court of Claims. Filed September 27, 1886. 
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THE Unitep StTaTEs, APPELLANT, 
vs. No. 658. 
FREDERICK FREERICKS, APPELLEE. 


STATEMENT, ASSIGNMENT OF ERRORS, AND BRIEF FOR 
APPELLANT. 


STATEMENT OF THE CASB. 


This is an appeal from a judgment rendered by the 
Court of Claims against the United States in the above- 
entitled cause on the Ist day of March, 1886, in favor of 
Frederick Freericks for the sum of $10,130.31. 

On the 22d day of May, 1876, Charles R. Coster, col- 
lector of internal revenue in the fourth district of New 
York, seized a still and other property belonging to claim- 
ant, and caused information to be filed against it, for 
alleged violations of the internal-revenue laws. To this 
claimant filed his answer, and the issue thas joined was ’ 
tried in April, 1877, and the information dismissed. 

12376 
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After this trial a certificate of probable cause was asked 
by the United States attorney, which was refused by the 
court. In January, 1878, the claimant sued Coster in the 
superior court of the city of New York, to recover dam- 
ages for the wrongful seizure of his property. The case 
was removed to the circuit court of the United States, 
where it was tried on December 17, 1884, which resulted 
in a verdict for $10,033.38, upon which the court entered 
judgment in favor of the claimant for thesum of $10,130.31. 
The court, upon application, again refused certificate of 
probable cause. 

January 24, 1885, Coster applied to the Commissioner 
of Internal Revenue under section 3220, Revised Statutes, 
for the payment of the judgment. The Commissioner, 
after consideration and advisement by the Secretary, certi- 
fied to the accounting officers that the claim had been 
examined and allowed for the amount of the judgment 
recovered, to be paid to Frederick Freericks upon due 
entry of satisfaction of said judgment. February 2, 1885, 
the Fifth Auditor of the Treasury certified to the First 
Comptroller of the Treasury that he had examined and 
adjusted an account between the United States and the 
Commissioner of Internal Revenue, and found that the 
sum of $10,130.31 was due from the United States, for the 
payment of said judgment, pavable to said claimant. That 
afterwards, the First Comptroller of the Treasury, on the 
10th day of February, 1885, disallowed said claim, and 
refused to certify to the payment thereof. May 13, 1885, 
claimant filed his petition in the Court of Claims setting 
forth the aforegoing facts, ete., and demanding payment 
of the judgment allowed him as aforesaid. A demurrer 
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was filed to this petition, which was overruled January 
11, 1886, whereupon judgment was entered in favor of 
the claimant for the sum of $10,130.31, from which judg- 
ment the defendant has taken this appeal. 


ASSIGNMENT OF ERRORS. 


The court below erred in overruling the demurrer 
and entering judgment for the claimant in the sum of 
$10,130.31. 


ARGUMENT. 


The questions presented by the demurrer were: 

First. That not the claimant, but Charles R. Coster, 
was the proper party to recover the amount of the claim. 

Second. That the claimant had not alleged satisfaction 
of the judgment, or a readiness to satisfy it in payment 
of the amount. 

It is contended that these facts do not present a cause 
of action against the Government. The facts show that 
an award was made in favor of Coster, who was then a 
collector of internal revenue. This award was made in 
his favor under the provisions of section 3220 of the Re- 
vised Statutes and in pursuance to the language and terms 
of that statute. It was made to Coster upon his applica- 
tion. The statute provides that upon appeal the Com- 
missioner of Internal Revenue is authorized to remit, 
refund, and pay back all taxes erroneously assessed or 
collected. Here, then, is an appeal and an allowance 
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made, The appellee is not the person making the appeal 
in the first instance, but it is the collector. Then how 
stands the suit at bar? Here a third party and a stranger 
to the award seeks to recover its fruits in settlement of a 
judgment in his favor obtained against Coster. 

It will be seen that this suit lacks two essential ele- 
ments to give it force and effect against the Government. 
First, the claim allowed by the Commissioner was that of 
Coster, and not of the appellee, and such an allowance 
was not sufficient to create any liability, on the part of 
the Government, in favor of a judgment creditor of Cos- 
ter. Hence the judgment creditor could have no cause 
of action against the Government. The allowance to Cos- 
ter is in the nature of a guarantv—it is conditional. It 
presupposes the doing of some act that must be shown to 
have been done and performed by him, to wit, the pay- 
ment or satisfaction of a claim against Coster, for acts 
done in the performance of his duties as a public officer. 
The appellee is a stranger to the judgment of allowance 
made by the Commissioner. No legal rights of his were 
involved in the appeal. The judgment simply amounted 
tu an agreement by the Government with Coster to pay 
his debt. Such an agreement can not be sued on by a 
third party. Freericks could not have been compelled to 
receive payment of his judgment from the Government, 
and even a tender of payment by the Government could 
not have affected his rights under it as against Coster. 
The rights that Freericks had were obtained under his 

judgment against Coster. These were all he ever had. 
He has never come into mutual relations with the Gov- 
ernment, and without ever having presented any claim to 
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the Commissioner and without ever having acquired any 
rights under the award to Coster, brings this suit. 

It is, then, a suit to recover upon a judgment brought by 
a party with which he has no possible connection, except 
as judgment creditor of the party in whose favor it was 
rendered. This is without any legal sanction. Though 
Freericks had been named as usee in Coster’s claim he 
could not recover in this action. (Freeman on Judgments, 
§ 437.) 

Though the judgment was rendered by mistake in Cos- 
ter’s name instead of the claimant’s, he could not recover 
on it. (Waite’s Actions and Defenses, vol. 4, p. 186.) 
It is very doubtful whether the Commissioner could ren- 
der a judgment for Coster until Coster had paid the 
judgment against himself, and it is clear that he could 
not render a judgment for appellee until an application 
had been made by him, or an agreement to receive the 
amount in satisfaction of his judgment against the col- 
lector. 

Secondly, the award was made to Coster by the Com- 
missioner, to be paid to appellee when his judgment against 
Coster was fully receipted. Appellee does not aver that 
he has receipted the judgment, nor in any way relieved 
Coster from his liability, nor that he is ready to do so. 
Certainly in no aspect of the case can he recover against 
the Government without having done anything to release 
his judgment against Coster. The release of the judg- 
ment against Custer was a condition concurrent to receipt 
of the money from the Government. Concurrent condi- 
tions are mutual conditions precedent. (Anson on Con- 
tracts, p. 289.) 


e 
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This case differs materially from the Dunegan and 
Nixon Cases. In those cases the party in whose favor 
the allowance was made by the Commissioner of Internal 
Revenue brought the suit. 

In this case a third party brings the suit to recover the 
allowance made to Coster. The allowance was to Coster 
and for his benefit, not for the benefit of the judgment 
creditor. (Dunegan’s Case, 17 C, Cls. R., 247; Nixon’s 
Cause, 18 C. Cls. R., 448.) 

The statement of the Commissioner of Iaternal Reve- 
nue to the Secretary of the Treasury that the money al- 
lowed on the claim would be paid to Coster in a certain 

ray, to wit, in satisfaction of a judgment against Coster 
and directly to the judgment creditor, lacks every ele- 
ment of a contract. This was not the application of the 
allowance to Coster in the terms in which it had been 
made, There is nothing to show that Coster had ever 
asked for or consented to such application of the award 
made by the Commissioner, This was a voluntary direc- 
tion, and did not constitute a contract or agreement with 
any one, 

The appellee insists “that where one person makes a 
promise to another for the benefit of a third person that 
third person may maintain an action upon it, even in the 
absence of the consideration which exists in the case at 
bar between the promisor and the third person to support 
an implied contract. In the case at bar there never was 
any privity of consideration between the United States 
and Freericks, the appellee. Coster made the appeal to 
the Commissioner of Internal Revenue in his own name, 
and the award could be made to him alone. This allow- 
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ance was not made to the appellee, and the voluntary di- 
rection for its payment made by the Commissioner was 
not an actionable promise to Coster. There was no sort 
of consideration for such direction between the Govern- 
ment and the appellee. ‘There was no promise, express 
or implied, from the Government to pay Freericks any . 
thing, and the only liability that the award by the Com- 
missioner of Internal Revenue could create would be 
between the United States and Coster, the collector. His 
allowance to the claimant is conclusive, unless it be im- 
peached in some appropriate form. (United States v. 
Kaufman, 96 U.S. R., 567.) 

The court that tried Freericks’s case against Coster 
refused to give a certificate of probable cause for the seiz- 
ure, and therefore Freericks acquired no rights against 
the Government by his judgment. Anything that Free- 
ricks gets from the Government will not be paid because 
of any obligation to pay, but solely for Coster’s benefit. 
But a third party can not maintain an action upon a 
promise made for his benefit where the beneficiary was not 
privy to the consideration of the promise, as is contended 
by the appellee in this case. The law upon this question 
is stated in Anson on Contracts, pp. 195-200 et seq. 

In support of his proposition the appellee relies upon 
authorities from Massachusetts and New York. 

To support the doctrine contended for by the appellants 
the following cases are cited : Simpson v. Bowen, 68 N. Y., 
355; Exchange Bank v. Rice, 107 Mass., 37; Mellen v. 
Whipple, 1 Gray, 317. 

The case of Simpson v. Bowen meets the case in point. 
In this case it was decided that “a promise for a valid 
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consideration by A to B gives no right of action to C, 
he being neither privy to the contract nor to the considera- 
tion unless it was made for his benefit, and he was the 
party intended te be benefited; the fact that a benefit 
would inure to him from the performance is not suffi- 
cient.” This whole question has been considered and the 
position maintained in the case of Johnston vy. United 
States (13 C. Cls, R., 217). 

The limitation to the rule stated by the appellee is that 
the promise must be by simple contract. If under seal 
or by specialty, the party to whom the promise is made 
must bring the suit. The allowance by the Commissioner 
has been held to be a judgment, and it is well settled that 
only the plaintiff in the judgment can bring suit upon it. 
The arguments by which the opposing counsel seek to 
mect the want of the averment of the satisfaction of the 
judgment, show how complete a stranger the appellee is 
to the alleged promise to pay, upon which he sues. The 
authorities he invokes to sustain his position are not in 
point. No one single character of the present suit shows 
any relationship between the parties, from which a right 
of action can arise. The appellee is in all respects a 
stranger to the award made to Coster, and can not recover 
in thi- suit. | 

It is therefore respectfully submitted that the judg- 
ment in this ease should be reversed. 

A. H. GARLAND, 
Attorney-General. 
R. A. Howarp, 
Assistant Attorney-General. 
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Argument for Appellee. 
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SraTEMENT OF Facts. 


May 22, 1876, Charles Re Coster, collector of internal 
revenue in the fourth district of New York, seized a still 
and other property belonging to the claimant, and caused 
an information against it to be filed in the district court for 
alleged violations of the internal revenue laws. To this the 
claimant filed his answer. The issue thus formed was tried 
in April, 1877, and resulted in the dismissal of the informa- 
tion. After the trial a motion was made by the United 
States attorney for a certificate of probable cause, which 
was refused by the court. 

January 23, 1878, the claimant sued Coster in the su- 
perior court in the city of New York, to recover damages 
for the wrongful seizure of his property. The case was re- 
moved to the circuit court of the United States where it 
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was tried December 17,1884. The result was a verdict by 
the jury for $10,033.38, upon which the court entered 
judgment in favor of the claimant for $10,130.31. The 
court upon application again refused a certificate of proba- 
ble cause. 

January 24, 1885, Coster applied to the commissioner of 
internal revenue under section 3220 of the Revised Statutes 
for the payment of this judgment. The commissioner, after 
consideration and advisement by the secretary, certified to 
the accounting officers that the claim had been examined 
and allowed for the amount of the judgment recovered to 
be paid to Frederick Frerichs upon due entry of satisfaction 
of said judgment. 

February 2, 1885, the fifth anditor of the treasury duly 
certified to the first comptroller of the treasury that he had 
examined and adjusted an account between the United States 
and the commissioner of internal revenue and found that 
the sum of $10,130.31 was due from the United States for 
the payment of said judgment, payable to the claimant. 

February 10, 1885, the first comptroller of the treasury 
disallowed said claim and refased to certify to the payment 
thereof, wherefore it has remained unpaid. 

May 13, 1885, the claimant filed his petition in the court 
of claims setting forth the foregoing facts with copies of 
records, &c., in detail, demanding payment of the judgment 
allowed to him as aforesaid. 

The attorney-general of the United States filed a general 
demurrer to the petition, which was overruled by the court 
January 11, 1886, and the defendant declining to plead 
further, judgment was rendered for the claimant for the 
sum of $10,130.31, from which judgment the defendant 
has appealed. 

Two grounds only were urged on behalf of the defendant 
in the court below, to wit: 


First. That not the claimant, but Charles R. Coster, was 
the proper party to recover the amount of the claim. 

Second. That the claimant had not alleged satisfaction of 
the judgment, or a readiness to satisfy it, on payment of the 
amount. 


ARGUMENT. 


Point I. 


THE CLAIMANT WAS THE PROPER PARTY TO BRING THIS ACTION. 


First. Section 3220 U.S. R. S. concerning this subject 
reads as follows: 


Szc. 3220. The commissioner of internal revenue, subject to regula- 
tions prescribed by the secretary of the treasury, is authorized, on 
to him made, to remit, refund, and pay back all taxes erroneously or 
gally assessed or collected, all penalties collected without authority, and all 
taxes that ap Le ey assessed or excessive in amount, or in any man- 
ner wrongfully collected ; also to repay to any collector or or deputy collector 
the full amount of such sums of money as may be recov him 
in any court, for any internal taxes collected by him, with the cost and 
expenses of suit; also all damages and costa recovered against “7 
assessor, assistant Bin collector, deputy collector, or 
any suit brough —— him by reason of anything done in the due pen. 
formance of his official duty. 

This statute does not direct by whom the appeal or claim 
shall be made to the commissioner, or to whom payment of 
the “ damages and costs recovered ” shal] be made. While 
in the previous part of the section authority is given tothe - 
commissioner “ to repay to any collector or deputy collector 
the full amount of such sums of money as may be recovered 
against him in any court for any internal taxes collected 
by him, with the costs and expenses of the suit,” the portion 
here under consideration referring to “damages and costs 
recovered against any assessor, assistant assessor, collector, 
deputy collector, or inspector,” is silent concerning the per- 


son or officer to whom the payment is to be made, and the 
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use of the word “repay ” does not necess:rily require pay- 
ment to the judgment debtor, because it is quite correct to 
speak of a repayment to a plaintiff of damages and costs 
sastained by him. So that there is nothing in the letter of 
the law which requires the commissioner to pay the judg- 
ment to the judgment debtor, after he has ‘first paid it. 

Nor does the purpose, object, or spirit of the law require 
or warrant a construction by which the commissioner could 
only repay or allow a repayment of the damages and costs 
to the judgment debtor after he had, perhaps at great sacri- 
fice, first paid the judgment. 

In two well considered cases, the court of claims has 
taken the same view of this statute, and decided accordingly. 

In Dunnegan v. United States (17 Ct. Cl., pp. 247, 258, 
and %59) the court said : 


It is objected, further, that,the payment is allowed in favor of the 
plaintiff in the judgment, instead of the defendant. Is this a mistake ? 
The language of the law is, ‘‘authorized * * torepay * *_ aill 
damages and costs recovered against”’ the officers named. This partic- 
ular clause of the section does not specify to whom the repayment shall 
be made. If it had said ‘‘ pay all damages and costs,” the meaning could 
not have been doubtful. The payment would be made to 
the plaintiff without doubt. The word “repay” is often used as 
synonymous with ‘‘restore.” In that sense, it would have author- 
ized the loss to be restored to the party who had suffered it; to the de- 
fendant, if he had paid it, and to the plaintiff, if the loss still rested on 
him. The repayment, it is said, is for the protection of the officer, not 
the aggrieved citizen. True, but that fact does not favor the pro 
construction. A deputy-collector is not supposed to be rich, while the 
damages recovered may be very large. To require him first to pay the 
money, raised perhaps by a loan, or sacrifice of property, would poor 
protection. He might not be able to raise it at all, and, in that event his 
property would be sold on execution, and in many of the States he could 
be imprisoned. I: reply it is said execution would be stayed by the cer- 
tificate of probable cause. It should be remembered, however, that under 
section 3,220 no certificate is required or authorized. But, if it were, it 
can hardly be supposed congress intended to originate such proceedings 
to work out such dishonest results. We are, therefure, of the opinion that 
the only practical ond honest construction that can be given to this clause o 
the law, is that the ** damages recovered” shail be paid to the defendant, if 
has satisfied the judgment, if not, to the plaintiff’. This construction is in 
accordance with the uniform practice of the department since the law was 
passed . ; 
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In Mixon v. United States (18 Ct. Cl., pp. 448, 456) the 
court said : 


It is further objected, on the part of the defendants, that the com- 
missioner of internal revenue has no authority, under section 3220 of the 
revised statutes, to allow their repayment of the amount of a judgment 
directly to the judgment creditor; and that he can make an allowance 
thereunder only to the collector or other officer himself, after he has 
paid the judgment recovered against him. That might. perhaps, be so, 
if the business of the commissioner were required to be conducted with 
all the strict and technical formalities applicable to actions at law, or 
were, in fact, generally so conducted. But the findings show, what per- 
haps might be judicially taken notice of, upon suggestion of counsel,.as 
the course of public business, that it has been the uniform practice of the 
commissioner and the secretary of the treasury, from the enactment 
of the refunding statute to the present time, to make allowance, in such 
cases, to the judgment creditor, and not to require the collector, or other 
judgment debtor, first to pay the same out of his own money, and then 
himself to apply for repayment from the public treasury. 

The practice is a useful, reasonable, and proper one, and ought to be 
upheld. It would be impracticable and often impossible for a collector, 
or other officer, to obtain money sufficient to pay such ju ents against 
him, and it would be of no use, except to meet a pure ae He 
might be subjected to great hardship, loss, and even bankruptcy, if such 
judgments were required to be enforced against his property, before he 
could obtain the beneficent relief accorded to him by statute. Wesoheld 
in Dunnegan’s case. (17 C. Cis. R., 247). 

Unless there were some reasons known to the commissioner, why an 
officer should be made to pay the judgment himself, 't would be a mere 
idle circuity, nut favored in law, to require the money, which the com- 
missioner intended to refund, to pasa to the judgment creditor through 
the hands of the officer. Circuitus est evitandus. That there were no 
such reasons in this case is shown by the fact that the commissioner made 
the allowance to the judgment creditor. His unimpeached decision in 
that matter ought to be conclusive. Besides, it is by no means a perver- 
sion of the meaning of the language of the statute to hold that payment 
to the judgment creditor in such case is practically, and in legal effect, 

yment to the judgment debtor, since it relieves the latter from his lia- 

ility and is, therefore, to his use and for his benefit. At the same time, 
it effectuates payment tc the very person to whom the money is actually 
due and ultimately payable, and thus secures the accomplishment of the 
object of the statute, and prevents the remedy of the judgment debtor 
from being lost or destroyed through the inaction or pecuniary inability 
of the defendant’s revenue officers to do an act which does not affect the 
merits of the case. as against the United States. Benedicta cat 
guando rea redimitur a deatructione. 

It must not be overlooked that this is not a proceeding to compel the 
commissioner to make an allowance to the solemant creditor, but is a 
suit upon such an allowance already made by that officer, after he has 
taken all the facts into consideration, and, so far as it appears or may be 
inferred, without objection on the part of the judgment debtor, and with- 
out any claim to the money having been set up by him for his own use. 


There is no substantial difference between those cases and 
this. The only formal difference seems to be that in those 


6 


cases the person who made the appeal to the commissioner 
of internal revenue was the judgment creditor, while in this 
case it was made by the judgment debtor. In that respect 
this case is stronger than the other two. Here, the ofticer, 
after judgment had gone against him for some act done or 
suffered to be done in his name, but for which not he but 
the government should be held responsible, applied to the 
commissioner of internal revenue for relief, asking the pay- 
ment of the judgment by the government. The commis- 
sioner, after investigation, reported the facts and circum- 
stances connected with the claim to the secretary of the 
treasury, stating that he proposed to allow the claim for 
$10,130.31, to be paid to the judgment creditor upon due 
entry and satisfaction of said judgment. And this was 
afterwards duly approved by the secretary of the treasury 
(printed record, pp. 14 to 17, inclusive, Exh. B, C, and D). 

So in the case at bar, the judgment debtor’s prayer, 
or claim, was for the payment of the judgment, and the 
commissioner, having satisfied himself of the justice of that 
claim, accordingly ordered payment of the judgment to the 
judgment creditor, the only person to whom payment could 
be made. 

Second. The fact that in the subsequent formal certificate 
of the commissioner (printed record, p. 14, Ex. E.) being 
a schedule form, Charles R. Coster, the judgment debtor, 
is described as claimant does not at all militate against the 
fact that the commissioner’s order and intention was, as 
sanctioned by the secretary of the treasury, that payment of 
this money should be directly made to the judgment creditor. 
The proposed allowance by the commissioner, the approval 
of the secretary of the treasury, and the certification of the 
allowance of the claim of the judgment, all go together and 
must be construed together. 

Dunnegan v. United States, 17 Ct. Cl., 247, 259, 260. 
Dupasseur v. Onited States, 19 Id., 461. 
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Indeed, the description of Charles R. Coster as claimant 
in the schedule was quite correct and consistent with the 
illowance of payment of the judgment to the judgment 
creditor. Charles R. Coster was the person who had ap- 
pealed to the commissioner for payment of the judgment, 
and was therefore designated as claimant in the commis- 
sioner’s books, and the commissioner allowed this claimant’s 
appeal, and ordered the judgment to be paid to the judg- 
ment creditor in accordance with the claimant’s prayer, and 
the well established practice of the department. /¢ was so 
understood by the fifth auditor, who ordered payment of the 
claim to the judgment creditor (printed record, pages 17 
and 18, Ex. F). 

Third. Under section 3220, the commissioner is au- 
thorized in such cases not to allow and certify payment of a 
claim, but in the language of the statute,“to repay * * * 
all damages and costs recovered, &c.” It is owing to other 
laws and regulations of the United States that the commi- 
sioner, not being a disbursing officer, cannot literally com- 
ply with the requirements of this statute, but must confine 
himself to an order or direction, an allowance and certifica- 
tion of a claim, in order that another officer may make the 
payment accordingly, instead of paying it himself. This 
makes the disbursing officers who pay the money upon his 
order or certification merely his agents or subordinates in 
carrying out the intention of the statute. His order, allow- 
ance, and certification would be equivalent to his drawing a 
check upon the treasury for the payment of the money in 
favor of the person to whom payment is to be made, if the 
practice of the department sanctioned such a course. There- 
fore, the commissioner having upon Coster’s appeal, with 
the consent of the secretary of the treasury, ordered that 
the judgment of Frerichs against Coster should be paid to 
Frerichs, the judgment creditor, it was equivalent, if such 
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were the practice of the department, to giving a check for 
the amount payable to Frederick Frerichs. Such order or 
allowance for the payment of the money to him entitled, of 
course, Frerichs to receive the money, and in case of refusal, 
as in this instance, to sue for its recovery. 

In the language of section 1059 of the revised statutes, 
defining the jurisdiction of the court of claims, Frederick 
Frerichs, the claimant here, under the order, allowance, and 
certification of the commissioner of internal revenue, ap- 
proved by the secretary of the treasury, and the certification . 
thereupon of the fifth auditor of the treasury department, 
certainly had a claim “ founded upon a law of congress,” to 
wit, section 3220, and also upon “ regulations of the execu- 
tive department,” under which payment should have been, 
but could not be, made to him, because the first comptroller 
of the treasury department wrongfully refused to certify 
further to such payment. The decision and order of the 
commissioner for payment of the amount of the judgment 
to the judgment creditor, when that payment was after- 
wards prevented by the wrongful act of the first comptroller 
of the treasury, certainly entitled the judgment creditor to 
come into the court of claims as a petitioner to enforce such 
payment. 

Fourth. By section 1059 of the revised statutes the court 
of claims also has jurisdiction of a claim founded “ upon 
any contract expressed or implied with the government of 
the United States.” Zhe decision of the commissioner of 
internal revenue upon Coster’s appeal, approved by the sec- 
retary of the treasury, was equivalent to an account stated 
between the United States and Coster deciding that the 
amount of the judgment was due to the judgment creditor 
from and should be paid by the United States and promis- 
ing to pay it to the judgment creditor. 

United States v. Savings Bunk, 104 U. S&., 728. 
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This decision of the commissioner raised an implied, if it 
was not an expressed, promise to Frerichs to pay the amount 
of the judgment to him; and there is ample consideration — 
moving from Frerichs to the United States to support such 
implied promise and to authorize him to maintain an action 
thereon. He suffered the damages for which the judgment 
was given bv renson of the wrongful acts of the defendant’s 
agent, committed “in the due performance of his official 
duty.” (Rev. Stat., sec. 3220). /¢ was therefore the duty 
of the United St ites, as principal, to pay the judgment, and 
their promise to pay it creates a contract which, whether 
expressed or implied, gives him a right of action. 

The principle is now well established, in this country at 
least, that “where one person makes a promise to another 
for the benefit of a third person, that third person may 
maintain an «ction upon it, although the plaintiff was not 
privy to the consideration of such promise.” 

Lawrence v. Fox, 20 N. Y., 268, 271, et seq. 

Burr v. Beers, 24 N. Y., 178. 

Secor v. Lord, 3 Keyes, 525. 

Coster v. The Mayor of Albany, 43 N. Y., 399, 410 
to 412. 


These decisions have not been shaken by Simpson v. 
Brown (68 N. Y., 356), cited by the appellant’s counsel in 
the court below. That case was held not to come within 
the doctrine, because there was no promise to anyone to 
pay the plaintiff, his name being only wentioned incidentally 
in the condition of the bond. 

So in Massachusetts : 

Arnold v. Lyman, 17 Mass., 400. 
Hall v.. Marston, /d., 575. 
Brewer v. Dyer, 7 Cush., 337. 
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The case of Mellen v. Whipple (1 Gray, 317), cited by 
the appellant’s counsel in the court below, does not overrule 
the former cases for the reasons stated by the court in 
Lawrence v. Fox (20 N. Y., p. 273). 

But even if it should be considered an open question in 
this court, whether at common law an ‘action could be 
brought by a person, not privy to the consideration, upon a 
promise made for his benetit by the defendant to a third 
person, xo doubt has ever been expressed in a curse where there 
was privity of consideration between the plaintiff, in whose 
favor the promise was made, and the defendant. 

See the cases above cited and the dissenting opinion of 
Comstock, justice, in Lawrence v. For. 

In the case at bar there was decidedly a privity of con- 
sideration between the United States and Frerichs. Cos- 
ter, the officer and agent of the United States, had done, or 
caused to be done, an injury to Frerichs, by the wrongful 
seizure of his property, resulting in damages for which the 
latter recovered the judgment of $10,130.31 against him. 
The United States, upon investigation of the matter through 
its other officers and agents, the commissioner of internal 
revenue and the secretary of the treasury, thereto expressly 
authorized, found that that injury had been caused by Cos- 
ter “in the due performance of his official duty,” and there- 
upon, at Coster’s request, and to save him harmless, ordered 
and promised to pay the amount of the judgment to 
Frerichs. Here is a case of such direct privity and relation- 
ship in consideration of the promise, that it comes up to 
every requirement of an expressed or implied contract. 

Fifth. In the case of Dunnegan v. United States (17 Ct. 
Cl., 247), decided in 1881, and again in Miron v. United 
States (18 Ct. Cl.,448), decided in 1883, the court of claims 
found and_ took judicial notice of the fact that it had been 
the “uniform practice of the commissioner and secretary, 
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from the first enactment of the refunding statute, to make 
allowance in such cases to the judgment creditor, and not to 
require the collector first to pay the same out of his own 
money, and then himeelf to apply for payment to the pub- 
lic treasury.” No appeal was taken in these cases, but the 
United States have acquiesced therein. 

It is respectfully submitted that, if there is any doubt as 
to the correctness of the practice of the department in this 
respect, under section 3220, such doubt should be solved in 
favor of upholding so reasonable and just a practice, and 
that, under the rules of this court, frequently laid down, the 
contemporaneous construction of those who are called upon 
to act under the law, and were appointed to carry its pro- 
visions into effect, is entitled, not only to very great re- 
spect, but should be allowed to turn the scale in doubtful 
cases. 

kdwards, lessee, +. Derby, 12 Wheat., 210. 
United States v. Alexander, 12 Wall., 177. 
United States v. Moore, 95 U.S8., 763. 
United States v. Pugh. 99 Id., 265. 

TVlihn v. United States, 107 Id., 402. 
Brown v. United States, 113 Id., 568. 


Point IL. 


Ir 18 NOT NECESSARY THAT THE PETITION SHOULD CONTAIN 
AN AVERMENT OF THE SATISFACTION OF THE JUDGMENT RE- 
CUVERED AGAINST THE COLLECTOR, OR THAT THE CLAIMANT 
HAD BEEN OR WAS READY TO ENTER SUCH SATISFACTION UPON 
PAYMENT OF THE JUDGMENT. 


First. It will be convenient to consider the second prop- 
osition first. Section 3220 authorizes the commissioner to 
repay all the damages and custs recovered, and we have seen 
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that this would authorize him to pay the money directly to 
the judgment creditor. That, in making such payment, the 
commissioner should, if he were the disbursing officer, re- 
quire a satisfaction of the judgment, would be but natural 
and proper, but it would not be a material part of his duty 
in making such payment. Not being a disbursing officer, 
he certifies to the allowance and he adds to it the direction 
that payment shali be made upon due entry of the satisfac- 
tion of such judgment. This is a very proper direction in 
order to procure evidence of the assent of the judgment 
creditor and a voucher for the payment; but it cannot be 
considered a condition precedent to the claimant’s right to 
recover the amount where payment so ordered has been re- 
fused on account of the wrongful action of other officers of 
the department. : 

The averment of readiness to enter satisfaction of the 
judgment upon its being paid would be an idle superfluity. 
As the sole cause of action for the claimant is the 
decision of the commissioner, he, of course, necessarily takes 
it cum onere. The institution of a suit in the court of 
claims based on that decision is in law a declaration of 
the claimant’s readiness upon receipt of the money to 
enter satisfaction of the circuit court judgment, stronger and 
more unequivocal than any verbal declaration could be. It 
is not « declaration made in mere words which might be 
evaded or repudiated, but is a declaration made in acts from 
which the law permits no escape. 

Second. The appellant’s position that the petition is de- 
fective because it contains no averment of the due entry by 
the claimant of satisfaction of the judgment recovered against 
the collector in the circuit court, is even more untenable. 
[f the claimant had in fact entered satisfaction of the judg- 
ment before the commencement of his action in the court 
of claims, he would in the event of a failure find himself in 
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a bad predicament. The legal effect of the commissioner’s 
decision was to require a satisfaction of the judgment, not 
prior to, but simultaneously with, the payment of the amount 
of the judgment to the claimant. The essence of the deci- 
sion was that when that payment was made the judgment 
should be satisfied, and it contemplated a payment through 
the department, and not through the action of the court of 
claims. If the mere fact of payment by the treasury de- 
partment to the claimant operated in law to satisfy 


the judgment, then, even in case of such payment | 


by the treasury department without suit, a formal 
entry of satisfaction by the claimant might have been 
omitted without affecting the legal relations of the parties. 
If, however, a formal entry of satisfaction wvuld in such 
a case have been essential to the discharge of the judgment, 
such entry would, of course, have been necessary. But 
whatever might or might not have been the effect of pay- 
ment of this demand by the treasury department without 
suit as to the satisfaction of the circuit court judgment, it 
is certain that the payment of the demand in satisfaction of 
the judgment of the court of claims ipso facto satisfies the 
circuit court judgment. The money which the law em- 
powers the claimant to recover from the United States in 
the court of claims on the commissioner’s decision is the 
money due from the collector to the claimant on the judg- 
ment of. the circuit court. The money which the United 
States owes to the claimant, on the commissioner’s decision, 
is the identical money which the collector owes to the claim- 
ant. It followsthat, while the object of the commissioner, 
in requiring satisfaction of the judgment, was, and in law 
must have been, the protection of the United States from 
further liability for a debt which the United States had as- 
sumed, and the protection of the collector was a mere inci- 
dent tv this arrangement, nevertheless, if the payment of 
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the money to the claimant, on a judgment of the court of 
claims, will satisfy the claimant’s demand against the United 
States, so also will it satisfy the claimant’s demand against 
the collector. That it would satisfy the claimant’s demand 
against the United States would be unquestionable, even in 
the absence of a statute to that effect. But it is provided 
in the revised statutes as follows : 


Sec. 1092. The payment of the amount due by any judgment of the 
court of claims, and of any interest thereon allowed by law, as herein- 
before provided, shall be a full discharge to the United States of all claim 
and demand touching any of the matters involved in the controversy. 


Third. Even assuming that the payment of this demand 
pursuant to a judgment of the court of claims would not 
ipso facto satisfy the circuit court judgment as against both 
the collector and the United States, or that out of abundant 
caution it might for any reason be prudent to require an en- 
try of satisfaction of the circuit court judgment before the 
rendition or before the payment of the judgment of the 
court of claims, it was suggested to the court below upon 
the argument of this cause that, by the well-established 
practice of that court in analogous cases, such a satisfaction 
of the circuit court judgment might be provided for, the 
court below might at the conclusion of the opinion deliv- 
ered announce that judgment would be entered in accord- 
ance with the opinion upon the filing in that court of due 
proof by the claimant of entry of satisfaction of the judg- 
ment of the circuit court. 

Little, administrator, v. United States, 19 Ct. Cl., p.331. 
Sharp v. United States, and nineteen other cases, 12 
Ct. CL. p. 642, paragraph xiii. | 

Burke v. United States, 13 Ct. Cl., p. 240. 


The court below, as appears from its opinion, did not re- 
gard the defendant’s objection well taken, but rendered 
judgment in favor of the claimant, without requiring satis- 
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faction of the jadgment of the circuit court. Should this 
court consider the requirement of satisfaction necessary, it 
might modify the judgment of the court of claims sccord- 
ingly. At all events, under the practice of the court of 
claims, and upon the facts stated in the claimant’s petition, 
the objection could not be taken by demurrer, as the peti- 
tion does state facts sufficient to constitute a canse of action. 


Point III. 


The objections of the attorney-general to the recovery by 
the claimant are purely and highly technical. Since 1876 
the claimant has had the heavy hand of the government 
raised against him, and it was in the wrong throughout. 
Without canse or reason it took his property forcibly from 
him, all that he possessed; it pursued him with all its 
power and vigor, and when its district court pronounced the 
seizure unjust, and without excuse or reasonable cause, it 
appealed to its circuit court and to this court from that 
judgment. Meanwhile the suit for the recovery of dam- 
ages which he brought was put off until the final determi- 
nation of the seizure suit by the judgment of this court 
in October, 1882. Then the claimant’s suit against the 
collector, in whose name the great wrong had been done 
to him, was finally brought to trial in 1884, and resulted in 
the recovery of the judgment against the collector. In this 
suit also the collector had the aid and assistance of the gov- 
ernment, he was defended by the U. S. attorney and by 
private counsel. Then the collector, finding himself saddled 
with the judgment, although he had been merely an instrn- 
ment committing the wrong in the due performance of his 
official duty, appealed to the commissioner of internal revenue 
for payment of that judgment, and that officer, upon inves- 
tigating the facts, with the assent and approval of the secretary 
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of the treasury, ordered payment of the judgment to the 
injured man. But again justice was still far from being 
done; an accounting officer, by an unintelligible freak, re 
fused to pass the account. The collector, against whom 
judgment had passed and who had obtained the allowance 
of payment of it, then pointed to that allowance and to the 
repeated decisions of the court of claims and referred the 
judgment creditor to that court for payment of his judg- 
ment. He went there, and was met by a demurrer, not on the 
ground that he was net meritoriously, legally, and morally 
entitled to payment of his judgment, but because, for some 
purely technical reason, it was and is still insisted that the 
money should not go to him directly but through the hands 
of the judgment debtor. The demurrer was overruled and 
the court of claims passed judgment in hi favor. but 
again he was doomed to disappointmeni, and an appeal is 
brought to this court in order to deprive the claimant further 
of the consummation of that seanty justice which, for more 
than eleven years, he has liad to seek against the unjust and 
wrongful action of his government. — It is respectfully sub- 
mitted that the judgment should be affirmed. 
EDWARD SALOMON, 
A fhorney tor A ppeller. 
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THE DISTRICT OF COLUMBIA VS. AUGUSTA MCBLAIR ET AL 1 


1 Original Bill of Complaint. 


To the hon. judges of the supreme court of the District of Columbia, 
sitting in equity: 


Humbly complaining, shew unto your honors your orators, 
Augusta McBlair, wife of J. H. McBlair, who sues by her next friend, 
Wm. H. Philip, and Julia Ten Eyck, wife of John C. Ten Eyck, who 
brings this suit by her next friend, the said Wm. H. Philip, that 
John Gadsby, the father of said Augusta McBlair and Julia Ten 
Eyck, died in the District of Columbia in the year 1844, after hav- 
ing made and published his last will and testament, whereby he 
devised to trustees, to wit, his wife, Provey Gadsby, and his friends, 
James Eakin and Alex. McIntyre, and the survivors of them, the 
hereinafter-described real estate, among other property, in trust, after 
the expiration of twelve months from his death to permit his said 
daughters to receive the rents, issues, & profits of the lots of ground 
in Washington city known as lots Nos. 8, 9, 10, 11, 12, 13, 14, 15, 
16, 17, 18, and 19, in square No. 78, for their sole and separate use 
and enjoyment, in equal moieties for life, respectively, so that neither 
said property nor the income thereof should be subject to the con- 
trol or disposition of the respective husbands of his said daughters 
or responsible for their debts, &c.; and in case either of his said 
daughters should die leaving no issue living at the time of her death 
that the interest or estate of her so dying without issue should be- 
come forthwith vested in the survivor, in the same manner as her 
own moiety was before held and enjoyed; and in case both or 

either of his said daughters should die leaving issue living 
2 at the-time of her death then his said trustees should hold the 

property to the use of said issue, one moiety to the issue of 
each of said daughters; or in case one of them only should die leav- 
ing such issue, then, after the death of the other daughter, the 
whole of said property should vest in said issue in fee simple. 

Your oratrixes shew that the contingency of the death of both of 
his said daughters without issue was not provided for by said tes- 
tatur, and, consequently, in that event said property will revert to 
his right heirs. 

And your oratrixes further shew that said Alexander McIntyre 
survived the other trustees aforesaid and has since died, leaving as 
his heirs-at-law Laura E. Baker, wife of Clarence B. Baker; Mary 
E. MacDonald, wife of Stephen MacDonald; Jno. A. McIntyre, Mar 
Page, wife of Quincey L. Page; Delosia D. Davidson, Thomas H. 
Davidson, & Wm. A. MelIntyre, an infant under twenty-one years of 
age, and that your oratrix, Augusta McBlair, has children—John G. 
MeBlair, Virginia Smith, wife of Smith; J. H. MecBlair, Jr., 
Julia 1. MeBlair, C. Ridgley McBlair, & S. Jackson McBlair, of whom 
said last two are minors under twenty-one years of age; that said 
Julia Ten Eyck has children—Augusta Ten Eyck, Julia Ten Eyck, 
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Jane Ten Eyck, May Ten Eyck, and John C. Ten Eyck, of whom | 


the last three are minors under twenty-one years of age; that be- 
sides your oratrixes the said John Gadsby left as his heirs-at-law 
his son, Wm. Gadsby, and his daughters, Mrs. Ann Sophia Newton 
and Mrs. Margaret S. Chapman ; that said Ann Sophia Newton has 
recently died, leaving as her heirs-at-law Albert Newton, Maria 

Mel ‘ommick, and Margaret Wallach, wife of W. Douglas Wal- 
5) lach, and said William Gads by has died, leaving as his heirs- 

at-law Win. Gadsby, Sallie Gads by, Eakin Gadsby, and Mary 
Gadsby, of whom the last is a minor under twenty-one years of age. 

Your oratrixes further shew that of the lots of ground aforesaid 
Nos. 8, 9, and 10 front upon north I[ street, in the city of Washing- 
ton, and are improved by a substantial row of dwellings, six in 
number, and all the other lots are vacant and unimproved, except 
where partially oceupied by outbuildings. 

They further shew that said dwelling-houses are of considerable 
value,and if properly improved and modernized would yield a good 
income and revenue, which would enure to the benefit of all parties 
interested, but that at present they are much out of repair, old-fash- 
joned, and unprovided with modern conveniences; that the vacant 
lots in the rear front upon Kk street north, and at present yield no 
income, but would sell, and it would be greatly for the advantage of 
all parties to make sale of said lots and apply the proceeds to the 
improvement of said dwelling-houses ; that your oratrixes have not 
the means tomake such improvements, the Income now accruing to 
them from their father’s estate being wholly inadequate to their 
support. An additional reason for such sale is that said vacant lots 
are burdensome to your oratrixes by reason of the heavy municipal 
taxes to which they are subject, so that their retention defeats the 
primary object of said testator, which was not to burden your ora- 
trixes, but to provide them an ample revenue for theit comfortable 

support. 
4 They shew that they are without relief in the premises at 
common law, and can only have relief in your hon. court in 
pursuance of the act of Congress entitled “An act to authorize the 
circuit court of the District of Columbia to deeree the sale of real 
estate in certain cases,” approved August 18, 1856. 

In tender consideration whereof, and forasmuch as your oratrixes 
are without relief save in your honorable court, and to the end that 
the said John G. MeBlair, Virginia Smith, —— Smith, J. Hollins 
MeBlair, Jr., Julia J. MeBlair, C. Ridgley MeBlair, A. Jackson Me- 
Blair, Augusta Ten Evek, Julia Ten E vek, May Ten E yek, Jane Ten 
Eyek, John C. Ten E vek, Albert Newton, Maria McCormick, Marga- 
ret Wallach (Maria Newton), Margaret S. ( ‘hapman, John A. Meln- 
tvre, Laura E. Baker, Mary E. MeDonald, Mary Page, Delosia Da- 
vidson, Thomas IL. Davidson, and William A. Melntyre may be 
made parties defendant thereto, and that your honors may decree 
a sale of said vacant lots for the object aforesaid, and may grant such 
other and further relief in the premises as may be just and equita- 
ble; all of which they humbly pray. May it please your honors, the 
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AUGUSTA MCBLAIR ET AL. 3 


premises considered, to grant the usual writ of subpcena against said 
defendants; and they will ever pray. 7 
WALTER S. COX, 


Sol. for Complainant. 


(Endorsed :) 1355, equity. Augusta McBlair et al. vs. John G. 
McBlair etal. Bill. The clerk will file this and issue subpeena to 
August rules. W.S. Cox, sol. Filed July 30th, 1868. R. J. Meigs, 


clerk 


5 Summons and Return of Marshal. 


In the Supreme Court of the District of Columbia, July 30th, 1868" 


Avausta McBratr et al., Complainants, ) 
against No. 1355, Equity Doe. 9 
Joun G. McBratr ef al., Defendants. f 


The President of the United States — Laura F. Baker, Mary E. Me- 
Donald, John A. MeIntyre, Marvy Page, Delosia Davidson, Thomas 
Hl. Davidson, Wm. A. McIntyre, John G. MeBlair, Virginia Smith, 
J. H. MecBlair, Jr., Julia J. MeBlair, C. Ridgely MeBlair, A. Jack- 
son MeBlair, Augusta Ten Evek, Julia Ten “Evek, Jane Ten Evek, 
Mary Ten Evek, “John C. Ten E yek, Albert "Newton, Maria Me- 
Cormick, Margaret Wallach, Wm. a Sallie Gadsby, Eakin 
Gadsby, M: ary Gadsby, and Margaret S. Chapman, defendants : 


You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpeena 
and answer the exigency of the bill under pain of attachment and 
such other process of contempt as the court shall award. 

Witness D. kK. Cartter, chief justice. 

R. J. MEIGS, Clerk. 


Memoranpum.—That the defendants are to enter their appearance 
in this suit in the clerk’s office on or before the special term to 
which this writ is returnable; otherwise the bill may be taken for 
confessed. 


(Indorsed :) No. 1355, equity doe. 9. Augusta McBlair et al. vs, 
John G. MeBlair et a/. Original spa. to answer. Issued July 30th, 
1868. Ret’d Aug. 12, 1868S. Not to be found, John G. MeBlair, 
Augusta Ten E vek, Julia Ten Eyck, Jane Ten Eyck, Mary Ten Eyck, 
John C. Ten Evek, Albert Newton, Margaret 8S. Chapman, Maria 
McCormick. Served all the other 18 def'ts. D. S. Gooding, mar- 
shal. August 12, 1868. Cox, P. 
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6 Summons and Return of Marshal. 
In the Supreme Court of the District of Columbia, July 30th, 1868. 


Avucusta McBuair et al., Complainants, 
against Equity No. 1355. 
Joun G. McBrarr et al., Defendants. 


The President of the United States to Augusta Ten Eyck, Julia Ten 
Kyck, Jane Ten Eyck, May Ten Eyck, and John C. Ten Eyck, de- 
ferdants: 

You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpeena and 
answer the exigency of the bill under pain of attachment and such 
other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 

R. J. MEIGS, Clerk. 


MemoranpumM.—That the defendants are to enter their appearance 
in this suit in the clerk’s oftice on or before the special term to which 
this writ is returnable; otherwise the bill may be taken for con- 
fessed. 


(Indorsed :) No. 1555, equity. Augusta McBlair vs. Augusta Ten 
Eyck et al. Issued July 30th, 1868. Ret’d Oct. 4, 1875. Not to be 
found. D. 'T. Gooding, marshal. Aug. 10th, 1868. Return as to 
Augusta, Julia, Jane, May, and John C. Ten Eyek. 


7 Summons and Service Acknowledged by Certain Defendants. 


In the Supreme Court of the District of Columbia, July 30th, 1868. 


Avausta McBvatr et al., Complainants, | 
against Equity No. 1355. 
Joun G. McBratir et al., Defendants. 


The President of the United States to Laura E. Baker, Mary E. Me- 
Donald, John A. MelIntyre, Mary Page, Delosia Davidson, Thomas 
Hf. Davidson, and Wm. A. MeIntvre, defendants: 

You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpeena 
and answer the exigency of the bill under pain of attachment and 
such other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 

R. J. MEIGS, Clerk. 


MremMoranpumM.—That the defendants are to enter their appear- 
ance in this suit in the clerk’s office on or before the special 
term to which this writ is returnable; otherwise the bill may be 
taken for confessed. 


(Indorsed:) No. 1355, equity. Augusta McBlair et al. vs. Laura E. 
Baker et al. Issued July 30th, 1868; ret’d Aug. 10th, 1875. 
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Service acknowledged for the within-named defendants. 
ED. W. SWANN, 
Sol’r for Def’ts, Laura E. Baker, Mary E. McDonald, 
Thos. A. McIntyre, May Page, Delosia Donaldson, 
Thos. H. Donaldson, Wm. A. McIntyre. 


8 Affidavit of W. S. Cox as to Non-Resident Defendants. 
Supreme Court of the District of Columbia. 
Avausta McBuatr et al. vs. Jounn G. McBriarr et al. 


W.S. Cox, being duly sworn, says that, upon information and in- 
quiry, he is satisfied that the defendants in this cause, Augusta Ten 
Eyck, Julia Ten Eyck, Jane Ten Eyck, May Ten Eyck, John C. 
Ten Eyck, and Mary E. MacDonald, reside out of the District of Co- 


lumbia. 
W. S. COX. 


Swoin & subscribed before me Aug. 10, 1868. 
Rk. J. MEIGS, Clerk. 


(Indorsed :) 1855. Supreme court of the District of Columbia. 
No. 1355, equity docket 9. McBlair vs. Ten Eyek et al. Affidavit 
of absence of def’ts Ten Eyck. Filed Aug. 10, 1868. R. J. Meigs, 
clerk. 


9 Order of Publication as to Non-Resident Defendants. 
In the Supreme Court of the District of Columbia. 


Avuausta McBiarr et al. 
vs. 
Avacusta Ten Eyck, Jutta Ten Eyck, JANe Ten } F 
Eyck, May Ten Eyck, Joun C. TEN Eyck, and 
Others. 


Equity, 1355. 


On motion of the complainants, by W. 8. Cox, their solicitor, it is 
by the court, this 12th day of August, A. D. 1868, ordered that the 
above-named defendants cause their appearance to be entered herein 
on or before the first rule day occurring forty days after this day ; 
otherwise the cause will be proceeded with as in case of defendant. 

GEO. P. FISHER, 
Jus. S.C D. C. 


(Indorsed :) 1355, equity doe. 9. McBlair et al. vs. McBlair et al. 
Order publication. Order Book 1, p. 313 E, M. 3, p. 363. Filed 
Aug. 12, 1868. R. J. Meigs, clerk. 
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ef 
10 Appearance Entered for Defendant, Margaret Wallach, Aug. 14, 
1868. 
McBriair 
vs. 1355, Equity Docket 9. 
NEWTON et al. ‘ 
On motion of Jos. H. Bradley, Jr., Esq., his appearance is hereby at 
entered for defendant, Margaret Wallach. 
Aug. 14, 1868. ~— 
Order Book Supreme Court of the District of Columbia No. 1, folio 
ol. 
11 Deeree Pro Confesso Against Resident and Non-Resident Defend- 
ants, Oct. 6, 1868. 
Avucusta McBiatr et al. 
vs. 1555, Eq. Docket 9. 
Tren Eyck. 
On motion of W.S. Cox, solicitor for complainants, it is ordered 
that a decree pro confesso be, and is hereby, entered against all resi- 
dent defendants served with process and against all non-resident oo 


defendants. 
iv the clerk : 


Order Book Supreme Court of the District of Columbia No. 1, folio 
O27. 


12 Order to Issue Commission to Get Answer of Infants. 


Avuausta McBratr et al. 
vs, +1355, Eq. Doe. 9. 
Ten Eyck et al., Jonx G. McBratr. j 


In this cause it is, on motion of complainants’ sol., ordered, this 
18th day of Nov., A. D. 1868S, that a commission issue to John L. N. J 
Stratton, Frederick Voorhees, and Jane Ten Eyck to take the answer | 
of the infant defendant, John C. Ten Eyek, Jr., by guardian to be by 
them appointed, and that Edward Swann be appointed guardian ad 
litem for the infant defendants, William A. McIntyre, C. Ridgley 
MecBlair, A. Jackson MecBlair, and Mary Gadsby, to answer the bill 


of complaint. 
A. B. OLIN, J. 


(Indorsed:) 1555. Supreme court of the Dist. of Col. No. 1355, 
equity docket 9. MeBlair ef al. vs. McBlair et al. Order to issue com- 
mission to get answer of infant and —— kk. Swann guardian ad 
litem to infants Nos. 4, 5, 15, 20. Eq. M. 3, p. 435. Filed Nov. 18, 
1868. R. J. Meigs, clerk. ‘ 
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13 Commission to Get Infants’ Answer. Report of Commission and 
Answer of Infants. : 


In the Supreme Court of the District of Columbia, the 18 Day of 
Nov. 1868. In Equity. 


AuGcusta McBiarr et al. 
v No. 1355, Docket 9. 


Joun H. McBrair et al. 


The President of the United States to John L. N. Stratton, Frederick 
~ Voorhees, Jane Ten Eyck, Greeting: 

Know ye that, because, by a special order of said court in the 
above-entitled case, you have been assigned to appoint a guardian 
for the defendant, John C. Ten Eyck, Jr., alleged to be under the age 
of twenty-one years, and by said guardian to take the answer of said 
infant defendant: These, therefore, are to empower you or any two 
of you to go to said defendant, if he cannot conveniently come to 
you, and appoint a guardian for said infant and take the answer of 
said infant, by such guardian, upon his oath or affirmation, to be 
administered by you or any two of you, and, having so done, you 
are to send the same, closed up under your seal, together with your 
certificate of your having appointed such guardian as aforesaid, to 
the said court without delay. 

Witness D. K. Cartter, chief justice. 

R. J. MEIGS, Clerk. 


We, whose names are hereunto subscribed, in pursuance of 
14 the foregoing commission to us directed, did, on the 21st day 
of November, 1868, cause John C. Ten Eyck, Jr., the infant 
in the said commission named, to come before us, at Mount Holly, 
in the county of Burlington, in the State of New Jersey, and we 
then and there assigned John C. Ten Eyck, of Mount Holly, N. J., 
the father of the said infant, te be his guardian to answer and de- 
fend this suit on his behalf; and the answer of the said John C. Ten 
Eyck, Jr., the said infant, was taken, and the said John C. Ten Eyck, 
as guardian, was duly sworn to the truth thereof at the time and 
place aforesaid and by virtue of the said commission. 


Before us— 
JOHN L. N. STRATTON, 
FRED’R’K VOORHEES, 


Commissioners. 


The answer of John C. Ten Eyck, Jr., one of the defendants, to the 
bill of complaint of Augusta McBlair & others, complainants, filed 
against him and others in the supreme court of the District of Co- 
lumbia, No. 1355, equity docket 9. 


The said defendant says that he, the said infant, is under the age 
of twenty-one years, and that he claims such interest in the premises 


ee vee - 
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as he is entitled to, and submits his said interest to the protection ' 


of this honorable court, and prays to be hence dismissed with reason- 
able costs. | 
JN C. TEN EYCK, Guardian. 


Subscribed and sworn before us the 21st day of November, 1868. 
JOHN L. N. STRATTON, 
FREDR’K VOORHEES, 


Commissioners. 


| 
; 


[ Mndorsed :] 1355, eq. doe. 9. McBlair et al. v. MeBlair et al. Com- 
mission to get infant’s answer. Report of commission and answer 
of infant. Issued Nov. 18, 1868. Returned 1868. R. J. Meigs, 
clerk. 


15 Answer of Certain Defendants. 


The answer of John G. McBlair, Virginia Smith, J. HW. MecBlair, Jr., 
and Julia MeBlair, Charles R. MeBlair, to-the bill of complaint of 
Augusta MeBlair against them and others. 


These respondents, saving and reserving, &e., admit the facts 
stated in said bill and consent to a sale of the property described in 
it as therein Is prayed. 

JOHN G. McBLAIR. 

V. G. SMITH. 

J. H. McBLAIR. 

C. R. McBLAIR. 
JULIA T. E. McBLATIR. 


Sworn and subscribed before me this twenty-fourth day of No- 
vember, A. D. 1868. 
[SEAL. | N. CALLA N, 
Notary Public. 


(Indorsed :) 1355, eq. doe. 9. Augusta MeBlair rs. Ten Eyck. 
Answer of John G. MeBlair, Jr., Virginia Smith, J. H. MeBlair, Jr., 
and Julia MeBlair. Filed Dee. 9, 1868. R. J. Meigs, clerk. 


16 Answer of Certain Defendants. 


The answer of Augusta MeB. Ten Eyek, Julia G. Ten Eyck, Jane 
Ten Evek, and May Ten Eyek to the bill of complaint of Augusta 
MeBlair and others against them and others, in chancery ex- 
hibited. 

These respondents, saving and reserving, &c., now answering said 
bill, say that they admit the facts stated in said bill as to the title to 


the property therein described and believe atid admit that it would be . 
to the advantage and benefit of all parties interested that said vacant 
lots should be sold and the proceeds reinvested, either in the man- 
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ner mentioned in said bill or in some good securities yielding an in- 
come, and accordingly they consent to such sale for said object. 


Written this, &c. | 
AUGUSTA McB. TEN EYCK. 
JULIA G. TEN EYCK. 
JANE TEN EYCK. 
MAY TEN EYCK. 

(Indorsed :) 1355, eq. doc. 9. Answers of Augusta McB. Ten 


Eyck, Julia G. Ten Eyck, Jane Ten Eyck, and May Ten Eyck. 
Filed Nov. 30, 1868. R. J. Meigs, clerk. 


17 Affidavit of J. H. McBlair as to Absence of Certain Defendants. 
McBiarr et al. vs. Tex Eyck et al. 


Personally appears J. H. McBlair and makes oath according to 
law that Maria MeCommick and Albert Newton, two of the defend- 
ants in this cause, reside out of the District of Columbia. 


J. H. McBLAIR. 


Sworn to and subscribed before me July 12th, 1869. 


R. J. MEIGS, Clerk. 
(Indorsed :) 1355. Supreme court of the Dist. of Col. No. 1355, 
equity docket 9. MeBlair v. Ten Eyck etal. Affidavit of J. H. Me- 
Blair as to absence of certain defendants. Filed Jan. 12, 1869. R. 
J. Meigs, clerk. 


— . Order of Publication. 


In the Supreme Court of the District of Columbia, the 12th Day of 
May, 186%. 


McBrarr et al. 
v8 No. —. 
Marta McCommick, ALBERT Newton, TEN Eycks, et al. 


On motion of the sol. for complainants, by Mr. , it is ordered 
that the defendants, Maria McCommick & Albert Newton, cause 
their appearance to be entered herein on or before the first rule day 
occurring forty days after this day ; otherwise the cause will be pro- 
ceeded with as in case of default. 

A. B. OLIN, J. 

True copy. 


Test: , Clerk. 
(Indorsed:) 1355. Supreme court of the Dist. of Col. No. 1355, 
equity docket 9. MecBiair v. Ten Eyck et al. Ord. pub. Eq. M. 3, 
p. 505. Filed Jan. 12, 1869. RK. J. Meigs, clerk. 
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19 Decree Pro Confesso Against Non-Resident Defendants and Cause 
Set jor Tearing. 


McBuarr et al. 
'8. 1555, Equity Doe. —. 
Gapsby et al. 
May 4, 1869. ‘ 
Upon the motion of W.S. Cox, Esq., solicitor, by Mr. Hanna, for 
complainants, it is, this 4th of May, 1869, ordered that a decree pro 
confesso be entered against non-residents, and this cause set for hear- 
ing against the defendants who have answered, and ordered upon 
the calendar of special term for May, 1869. 


By the clerk: ——n 


Order book Supreme Court of the District of Columbia No. 1, 
folio ONO. 


2() Order of Ieference to C. Ingle, as Special Auditor. 


In the Supreme Court of the District of Columbia, at a Special Term, 
May 4th, 1869, Justice Olin, presiding. 


Avucusta McBLatir et al. “ 
Us. No. 1355, Equity D. 9. 
Jous G. McBLatir et al. 


[n this cause a decree pro confesso having been entered against the 4 
non-resident defendants, after one public auction, and also against 
the resident defendants who have been served with process and have 
made default, and the cause having been set for hearing as against 
the defendants who have answered upon bill and answers— 

It is by the court, this fourth day of May, A. D. 1869, ordered 
that this cause be referred to C. Ingle, Esq., as special auditor, to 
Inquire and report whether it will be expedient and for the benefit | 
of all parties interested that the property described in’ the proceed- 
ings be sold, and that the prayer of the bill as to the application of q | 
the proceeds should be granted. | 

A. B. OLIN, J. 


(Indorsed :) No. 1555, Eq. D. 9. MeBlair et al. vs. Gadsby et al. 
Order of reference to C. Ingle as special auditor. Eq. M. 4, p. 92. 
Filed May 4, 1869. RK. J. Meigs, elerk. 
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21 Special Auditor's Report on Sale. 
In the Supreme Court of the District of Columbia. 


Avuausta McBiarr et al. 
v8. Equity No. 1355. 
Jounx G. McBrarr et al. 


This cause has been referred to me to enquire and report whether 
it will be expedient and for the benefit of all parties interested that 
the property described in the proceedings be sold and the proceeds 
of such sale be applied to the improvement of the dwelling-houses 
mentioned in the bill. 

I bave taken the accompanying deposition of Major J. H. McBlair, 
the husband of one of the complainants. From his statement and 
from my own personal knowledge of the property, | have no hesi- 
tation in saving that the disposition of the property in the manner 
sought by the bil! would not only be for the interest and advantage 
of all parties concerned, but would also enure to the improvement 
of the neighborhood in which it is located. 

It is therefore reeommended that the prayer of the bill be granted. 

? C. INGLE, 
Special Auditor. 


22 John Hollins MeBlair, being duly sworn, deposes and says : 

I know all the parties to this suit. They are the only heirs- 
at-law of the late John Gadsby, deceased, and of the late Alexander 
MeIntyre, deceased. William A. McIntyre, Charles Ridgley Me- 
Blair, A. Jackson MeBlair, Jane Ten Eyck, May Ten Eyck, John C. 
Ten Evek, and Mary Gadsby are minors. The other parties are all 
of full age. I am acquainted with the property mentioned in the 
bill. Besides the lots in square No. 78, specified in the bil], lots 
numbered 20 and 21, in the same square, were included in the trust 
of John Gadsby’s will. With that addition the allegations of the 
bill are correct. The dwelling-houses are in a very dilapidated 
state, and the complainants are without the means to make them 
even tenantable. I am the husband of the complainant, Mrs. 
Augusta McBlair. One of the houses is occupied by us. The ag- 
gregate income from the others is only $1,800, one of them, which 
rented for $700, being now vacant. Out of this the taxes on all the 
vacant lots have to be paid. If the houses were put in proper repair 
it would make a difference of $4,000 in the income. Of the uniim- 
proved lots, some front on 2ist street and some on K street. The 
portion prayed to be sold is worth about $10,000. In my opinion, 
it would be for the interest and advantage of all parties concerned 
that the unimproved part of the property should be sold and the 
yvroceeds of sale be applied to the improvement of the dwelling- 
homens Such also is the opinion of the parties themselves and of 
all the business men with whom I have conversed. 


J. W. McBLAIR. 


12 THE DISTRICT OF COLUMBIA VS. 


Sworn to and subscribed before me this seventh day of May, 1869 
C. INGLE, 
Special Auditor. 


(Indorsed:) 1355, equity doc. 9. MeBlair vs. Gadsby et al. 
Auditor’s report on sale. Filed May 8, 1869. R. J. Meigs, clerk. 


23 Decree for Sale and Appointment of W. S. Cox Trustee, &e. 


Supreme Court of the District of Columbia. 


AvucustiA McBratr et al. 
vs. 1355, Equity D. 9. 
Jounx G. McBuiair et al. 


This cause coming on to be heard on the auditor’s report, filed the 
Sth inst., it is by the court, this 10th day of May, 1869, ordered, 
adjudged, and decreed that the property described in the bill and 
the auditor’s report and deposition returned by him be sold, and 
that Walter 8. Cox be, and he is hereby, appointed trustee to make 
such sale, and the manner and course of his proceedings shall be as 
follows, viz: He shall first file in this cause his bond to the United 
States in the penalty of eight thousand dollars, with security to be 
approved by this court or a Judge thereof, conditioned for the due 
discharge of his duties as trustee under this and every future order 
and decree in this cause; he shall then proceed to make sale of said 
property at public auction or at private sale, as he may find most 
expedient, and if at public auction, after giving at least three weeks’ 
previous notice by advertisement in some convenient newspaper of 
the time, place, and terms of sale, which terms shall be, one-third of 
the purchase-money to be paid in cash and the residue in two equal 
instalments at six and twelve months after date, with interest, to be 
secured by approved notes and a lien reserved, and on the ratifica- 

tion of such sale and full payment of the purchase-money he 

2-4 shall convey the property sold to the purchaser, with all the 

title of the parties to this cause, and, as soon as convenient 

after any such sale, he shall make report of the same and of the 

fairness thereof to this court, under oath, and shall bring into court 

the proceeds of sale to abide the court’s future order in the premises. 
A. B. OLIN, J. 


(Indorsed :) 1555, equity dock. 9. MeBlair v. McBlair. Decree 


for sale and app. W.S. Cox receiver, ete. Eq. M. 4, p. 99. Filed 
May 10, 1869. R. J. Meigs, clerk. 


25 Bond of Trustee. 


Know all men by these presents that we, Walter S. Cox and Wil- 
liam H. Philip, are held and firmly bound unto the United States 
in the penal sum of eight thousand dollars, to be paid to the said 
United States, their certain attorney or assigns; to which payment, 


ee 


$ 


- 
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well and truly to be made and done, we bind ourselves, our heirs, 
executors, and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals and dated this tenth day of May, A. D. 1869. 

Whereas by decree of the supreme court of the District of Colum- 
bia, made in the cause of Augusta McBlair e¢ al. vs. John G. McBlair 
et al., No. 1355, equity doc. 9, and dated May 10th, 1869, the above- 
bounden Walter 8. Cox has been appointed trustee for the purposes 
therein mentioned: 

Now, the condition of the above obligation is such that if the said 
Walter S. Cox shall well and truly perform the duties of him re- 
quired by said decree and every future order and decree in said 
cause, then the said obligation shall be void; it shall otherwise re- 
main in full force and virtue at law. 

WALTER 8S. COX. SEAL. 
WILLIAM H. PHILIP. [seat. 
Witness: 
JOHN J. JOUNSON. 


Approved May 14th, 1869. 


GEV. P. FISHER. 
Jus. S.C. D. C. 


(Indorsed:) 1355, equity D.9. McBlair et al. vs. McBlair et al. 
Trustee’s bond. Filed May 14th, 1869. R. J. Meigs, clerk. 


26 report of Trustee on Sale. 
Supreme Court of the District of Columbia. 


McBeatr et al. 1 
" ae 1350. 


GapbsbBy et al. 


The undersigned, trustee in the above-entitled cause, respectfully 
reports that he has made sale of the lots of ground described in the 
bill, being lots fourteen, fifteen, sixteen, seventeen, eighteen, nine- 
teen, twenty, and twenty-one, and the north twenty-three feet five 
inches of lot thirteen, in square No. “ seventy-eight,” to J. H. McBlair 
for the sum of twenty-four thousand five hundred and twenty-one 
bo) dollars; for which sum the said McBlair has passed to the 
undersigned his two promissory notes, each for twelve thousand 
two hundred and sixty ,',5; dollars, payable, respectively, in three 
and six months after date, with interest. 


WALTER S. COX, Trustee. 


Sworn to this 13th day of June, 1872. 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Ass’t Clerk. 


(Indorsed :) 1355, eq. doc. 9. McBlair vs. Gadsby. Report of 
trustee on sale. Filed June 13, 1872. R. J. Meigs, clerk. 
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27 Order Ratification Nisi. 
Supreme Court of the District of Columbia. 


Auacusta McBrarir ef al. 
v's. 


. e 1355, Eq. Doe.9. 
Jounx G. McBiair ef al. 


The trustee in this cause having reported that he has sold lots 
Nos. 14, 15, 16, 17, 18, 19, 20, and 21 and the north 25 feet 5 inches 
of lot 13, in square No. 78, in the city of Washington, in the afore- 
said District, to J. HL. MeBlair for $24,521.50, and that the purchaser 
has passed to him his two notes for the purchase: -money, each for 
$12,260.75, payable, respectively, in 3 and 6 months after date, with 


interest— 
It is by the court, this 15th day of June, 1872, ordered that the 


parties interested shew cause, on or before the 15th day of July next, 
why : said sale should not be ratified and confirmed. 


Db. C. HUMPHREYS, 
Justice D.C. 


Indorsed: 1355. On motion calendar. MeBtlair vs. Gadsby. 
Order ratification nist. M. 6, p. 402. Filed June 13, 1872. R. J. 
Meigs, clerk. 


28 In the Supreme Court of the District of Columbia. 


TuEspay, July 2nd, 1872. 
The court resumes its session pursuant to rules governing the 


same, Mr. Justice D. C. Humphreys presiding. 
* k * 


The court éiienees until to-morrow, 10 a. m 
Minutes Supreme Court of the District of Columbia, volume 6, 
folio 421. 
*K 


* * * * * * 
Order Finally Ratifying Sale. 
In the Supreme Court of the Distriet of Columbia. 


Juty 16, 1872. 
The court resumes its session pursuant to adjournment, Justice 
Humphreys presiding. 
Avausta McBiatr et al. 
v's. 1350, Equity Docket 9. 
Joun G. McBrair et al. 
Ordered, this 16th day of July, A. D. 1872, that the sale herein- 


before reported of lots Nos. 14, lo, 16, 17, 18, 19, 20, and 21 and the 
north 23 feet 5 inches of lot No. 13, in square No. 78, in the city of 


- 
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Washington, be, and the same is hereby, finally ratified and con- 

firmed, no cause to the contrary thereof having been shown, as pre- 
scribed by the conditional order of ratification of said sale 

29 _— passed in this cause on the 13th day of June, 1872. : 

* * * * * *x * 


The court adjourns until to-morrow at 10 a. m. 


Minutes Supreme Court of the District of Columbia, volume 6, 
folio 448. 


30 Petition of the District of Columbia. 


In the Supreme Court of the District of Columbia, Holding an 
Equity Court in and for said District, at a Special Time thereof. 


McBiarr et al. 
v8. | Equity No. 1350. 
McBrarr et al. 


To the supreme court of the District of Columbia, holding an equity 
court in and for said District: 


1. The petitioner is a body corporate for municipal purposes 
under and by virtue of an act of Congress passed February 21, 
1871. 

2. On May 10th, 1869, this court passed a decree in the above- 
entitled cause directing Walter S. Cox, Esq., as trustee, to make sale 
of lots numbered 14, 15, 16, 17, 18, 19, 20, and 21 and part of lot 
numbered 13, in square number 78, in said District, and of other 
property indicated in the proceedings in said cause, the property 
which is particularly specitied being that to which this petition re- 
lates. Reference is hereby made to said decree, which is prayed to 
be taken as part hereof. 

3. On June 13, 1872, said Walter S. Cox, Esq, as trustee, filed a 
report in said cause setting forth that he had made sale of lots 14, 15, 
16, 17, 18, 19, 20, and 21 and part of lot 13, in square No. 78, to 
John H. McBlair, a party defendant in said cause, for the sum of 
$24,521.50, for which said McBlair had passed to said trustee his two 

promissory notes, each for $12,265.75, payable, respectively, 
31 in three and six months, with interest from their date. . Refer- 

ence is hereby made to said report, which is prayed to be 
taken as part of this petition. 

4. On j uly 16th, 1872, said sale was, by decree of this court in the 
cause aforesaid, finally ratified and confirmed. Reference is hereby 
made to said decree of ratification, which is prayed to be taken as 
part thereof. 

5. A deed has not yet been executed to said McBlair or to his 
petitioner, his grantee, as hereinafter stated, by said trustee. 

6. Under and by virtue of an act of the Legislative Assembly of 


a the District of Columbia, approved August 23rd, 1871, entitled “An 


act to provide for the purchase of certain market sites and the erec- 
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tion thereon of certain markets,” Henry D. Cooke, then Governor of 
the District of Columbia, duly appointed and acting as such, pur- 
chased, on or about July 26, 1872, said lots, numbered 14, 15, 16, 17, 
18, 19, 20, and 21, and part of lot 13,in square numbered 78. On 
or about July 26, 1872, said McBlair and Augusta McBlair, his wife, 
executed and delivered a deed in fee simple conveymg said prem- 
ises to the District of Columbia. 

Said deed contains a covenant of general warranty on the part of 
John Hf. MeBlair for himself, his heirs, and assigns, and estops him 
and them from controverting the title of said District in and to said 
premises. 

A copy of said deed is hereto appended, marked “ D. C. Exhibit 
No. 1,” and prayed to be taken as part hereof. The consideration 
ex pressed in said deed is $26,521.50. Said consideration was paid 

in certain market stock bonds of the District of Columbia, 
ou computed at ninety-seven cents on the dollar, and said bonds 
to the amount of $27,350 were delivered to said MeBlair. 

7. It was understood by said trustee that said McBlair was nego- 
tiating a sale of said premises to the government of the District of 
Columbia, and it was expected by him that if said sale should be 
effected he would assign his said purchase to said petitioner and the 
said. purchase-money would be paid directly to said trustee. 

The said MeBlair made a sale of said premises to the petitioner 
and forthwith and long before receiving payment therefor entered 
into a contract for the repair of certain buildings in which the par- 
ties to said cause are Interested, to be paid for out of the proceeds of 
said sale, aud, upon receiving payment for said property from the pe- 
titioners, as hereinbefore stated, proceeded to expend the money upon 
said buildings. Satd contract & payment having been made and said 
deed executed by McBlair to the petitioner without the knowledge 
or concurrence of said trustee regularly, said MecBlair ought to have 
paid the amount of his notes to said trustee in order that the money 
should be disbursed under directions of the court, without which 
payment his title to said property did not become technically com- 
plete, and said trustee could not convey to him. 

9%. But the petitioner shows that the object of the bill in this cause 
was to have the proceeds of said property applied preciselyjas they 
were applied, to wit, to the improvement of the buildings aforesaid 
so as to increase the rental value thereof; and if the proceeds of said 

ground, to the amount of said MeBlair’s notes to said Cox, 
oo trustee, were, in fact, applied to said object, as petitioner avers 

was the ¢: ise, then, however irregular such proceeding, the said 
notes are virtually paid, and said trustee ought to execute a deed for 
said premises to the petitioner as assignee of said McBlair. 

Said trustee cannot execute a deed with further order of the court, 
because said MeBlair has not complied with the terms of the sale to 
him by paying the purchase-money to said trustee. 

Wherefore your petitioner ‘prays that an account may be taken of 
the expenditures from the proceeds of the bonds aforesaid upon said 
buildings ; that your honors will decree that said notes of McBlair 
to said trustee be cancelled as paid, and said trustee be directed to 


7 e 7 a ae an bee 
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_ convey said premises to the petitioner, and that such other relief be 
«* afforded to the petitioner as the nature of the case may require. 
| ALEXANDER R. SHEPHERD, 


Governor D. C. 
EDWIN L. STANTON, 
Of Counsel for the District of Columbia. . 


I, Alexander R. Shepherd, on oath, say that I am the Governor 
of the District of Columbia; that I have read the foregoing petition 
of said District by me as such Governor subscribed ; that I know 

; the contents thereof, and that the matters therein stated as of the 
| knowledge of said District I know to be true, and those stated on 
information and belief I believe to be true. 


ALEX. R. SHEPHERD. 


Sworn to and subscribed before me, a justice of the peace 
34 in and for the District of Columbia, this 4th day of June, 
1874. 
\ WM. TINDALL, J. P. 


(Indorsed :) In equity. No. 1355, = doc. 9. MecBlair et al. vs. 
Gadsby et al. Petition of District of Columbia for account and con- 
veyance of premises. Filed June 15, 1874. R. J. Meigs. 


30 SECRETARY’s OFFICE, District oF COLUMBIA. 
To all to whom these presents shall come, Greeting : 


I certify that hereto annexed is a true copy of a deed executed be- 
tween John H. McBlair and the District of Columbia, and dated the 
twenty-sixth day of July, A. D. 1872. 

Original deed on tile in this office. 

In testimony whereof I, Richard Harrington, secretary of the Dis- 
trict of Columbia, have hereunto subscribed my name and caused the 
seal of the District of Columbia to be affixed. 


< —e “ving OP 


‘ Done at the city of Washington, District of Columbia, this — day 
of , 1871. 
| [SEAL. ] RICHARD HARRINGTON. 
36 This indenture, made the twenty-sixth day of July, in the 
i year of our Lord one thousand eight hundred and seventy- 
two, between John H. McBlair, of the city of Washington, *in the 
5 District of Columbia, and Augusta McBlair, bis wife, parties of the 
*e first part, and the District of Columbia, party of the second part, 


p~ witnesseth : 
That the said parties of the first part, for andin consideration of the 
\ sum of twenty-six thousand five hundred and twenty-one dollars and 
} fifty cents in lawful money of the United States to them in hand paid 
by the said party of the second part at and before the sealing and 
\ delivery of these presents, the receipt whereof is hereby acknowl- 
edged, have granted, bargained, sold, aliened, enfeoffed, released, 
and conveyed, and by these presents grant, bargain, sell, alien, en- 
| feoff, release, and convey, unto the said party of the second part, its 


3—1329 
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successors and assigns, forever all those pieces or parcels of ground 
lying and being in the city and District aforesaid and known as 
lots numbered fourteen (14), fifteen (15), sixteen (16), seventeen (17), 
cighteen (18), nineteen (19), twenty (20), twenty-one (21), and the 
north twenty-three (23) feet five (5) inches by the depth of lot num- 
bered thirteen (13), in square numbered seventy-eight (75), being the 
sume real estate which was sold by one Walter S. COx, trustee, to 
the said John H. MecBlair by virtue of a decree made by the su- 
preme court of the District of Columbia, made in the cause of Me- 
Blair et al. vs. MeBlair et al., No. 1855, equity doe. 9, and dated May 
tenth (19), A.D. 1869, together with all the improvements, ways, 

easements, rights, privileges, and appurtenances to the same 
D7 belonging or in anywise appertaining, and all the remain- 

ders, reversions, rents, issues, and profits thereof, and all the 
estate, right, titie, interest, and claim and deman? whatsoever, 
whether at law or in equity, of the said parties of the first part of, 
in, to, or out of the said pieces or parcels of land and premises ; to 
have and to hold the said pieces cr parcels of land and premises, 
with the appurtenances, unto the said party of the second part, its 
successors and assigns, to its and their sole use, benefit, and behoof 
forever. ' 

And the said John Hf. MeBlair, for himself, his heirs, executors, 
and administrators, doth hereby covenant, promise, and agree to 
and with the said party of the second part, its suecessors and as- 
signs, that the said parcels of land and appurtenances are free and 
clear of all incumbranees whatever, and that the said John IT. Me- 
Blair and lis heirs shall and will warrant and forever defend the 
sala pieces or parcels of land and premises, with the appurtenances, 
unto the said party of -the second part, its successors and assigns, 
from and against him, the said John Il. MeBlair, and his heirs, and 
against all and every other person and persons whomsoever law- 
fully claiming or to claim the same or any part or parcel thereof 
shall and will warrant and forever defend by these presents. 

And, further, that the said John H. MeBlair and his heirs shall 
and will at any and all times hereafter, upon the request and at the 
cost of the said party of the second part, its successors and assigns, 
make and execute all such other deed or deeds or other assurance 
in law for the more certain and effectual conveyance of the said 
pieces or parcels of land and premises and appurtenances unto the 
said party of the secund part, its successors or assigas, or — its or 
their counsel learned in the law’ shall advise, devise, or re- 

quire. 
38 In testimony whereof the said parties of the first part have 
hereto set their hands and seals on the day and year first 
hereinbefore written. : 


(Signed) JOHN H. McBLAIR. 
(Signed) AUGUSTA McBLAIR. 


Signed, sealed, and delivered in presence of (having first been 
duly stamped)— : 


(Signed) D. W. ANDERSON. 


— . 
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District oF COLUMBIA, \ 
County of Washington, 


I, D. W. Anderson, a justice of the —~ in and for the District 
aforesaid, do hereby certify that John H. McBlair and Augusta Me- 
Blair, his wife, parties to a certain, deed bearing date on the twenty- 
sixth ‘day of July, A. D. 1872, ‘and hereto they “personally appeared 
before me, in the District aforesaid, the said John H. McBlair being 
personally well known to me to be the person who executed the said 
deed, and acknowledged the same to be his act and deed, and the 
said Augusta McBlair, being by me examined privately and apart 
from her said husband and having the deed aforesaid fully ex- 
plained to her, acknowledged the same to be her act and deed and 
declared that she had willingly signed, sealed, and delivered the 

same and that she wished not to retract it. 

Given under my hand and seal this 26th day of July, A. D. 1872. 

(Signed) D. W. ANDERSON, 


Justice of the P cace. 


(Indorsed:) Deed. John H. McBlair et al. to District of Colum- 
bia. 2p. m., received per record, August 1, 1872, and recorded in 
Liber No. 674, folio 14, one of land records for the District of Co- 
lumbia, & ex’d by 8S. Wolf, recorder. 

(Indersed:) In equity. No. 1355, doe. 9. MeBlair et al. v. Gadsby 
etal. Exhibit to petition of District of Columbia. Filed June 15, 
Is74. RK. J. Meigs. 


39 Order of Reference to Auditor to Report, &c. 


In the Supreme Court of the District of Columbia, Holding an Equity 
Court in and for said District, at a Special Term thereof. 


McBLatir et - 
vs. Equity No. 1355. 
Gapsby et al. 


Upon the filing of the petition of the District of Columbia for an 
aceount of e xpenditures from the proceeds of bonds in said petition 
mentioned for cancellation of the promissory notes made by John 
H. MeBlair and in said petition described, and for a conveyance to 
sald petitioner, and upon motion of counsel for said petitioner, it is 
thereupon, this 15th day of June, 1874, ordered that the above-enti- 
tled cause be, and hereby is, referred to the auditor to state an ac- 
count in respect to the expenditures from the proceeds of the bonds 
in said petition mentioned. 

By the court: | A. W. 


(Endorsed :) 1355, eq. MecBlair et al. vs. Gadsby et al. Order. 
Reference to auditor to report an account. Filed June 15th, 1874. 


R. J. Meigs. 
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40 Stipulation of Counsel for Enlargement of Reference to Auditor. 
In the Supreme Court of the District of Columbia. In Equity. 
McBuiatr et al. ; 
v. No. 1395. 
Gapsby et al. 
It is agreed that the order heretofore passed in this cause upon ss 


the filiug of the petition of the District of Columbia referring the 
‘“ause to the auditor for statement of an account in respect of the 
proceeds of certain bonds may be so modified as to require the audi- 
tor also to report his conclusions in -respect of the subject-matter of 
said petition upon the evidence heretofore taken under the pending 


reference of the cause. 
R. B. WARDEN, 


Att'y for McBlair. 
E. L. STANTON, : 
Att'y for D. C. 


(Indorsed:) In eq. No. 1355. MeBlair vs. Gadsby. Stipulation 
of counsel for enlargement of reference to auditor. Filed Apr. 22d, 
1875. KR. J. Meigs. 


41 Order Enlarging Reference to Auditor. 
In the Supreme Court of the District of Columbia, Sitting in Equity. 


Auausta McBLair 
vs. No. 1855, Doe. 9. 
Joun G. McBLatr ef al. 


By consent of counsel it is, this 22nd day of April, 1875, ordered 
that the order heretofore passed in this cause upon the filing of the 
petition of the District of Columbia referring the cause to the auditor 
for a statement of an account in respect of the proceeds of certain 
bonds be, and the same is hereby, modified so as to require the 
auditor also to report his conclusions in respect of the subject-mat- 
ter of said petition upon the evidence heretofore taken under the 
pending reference of the cause. 


By the court: A. W. 


_ (indorsed :) In eq. 1355. MeBlair vs. Gadsby. Order enlarg- : 
ing reference to auditor. M. 9, p.170. Filed Apr. 22, 1875. R. J. 
Meigs. 
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42 Order Requiring Auditor to Report at Once. 
In the Supreme Court of the District of Columbia, Sitting in Equity. | 


Avucusta McBiatrr et al. 
v8. No. 1355. 
Joux G. McBratr, Gapssy, et al. 


Upon the motion of E. L. Stanton, solicitor for petitioner, the Dis- 
trict of Columbia, it is, this 29th day of June, 1875, ordered that the 
orders heretofore passed in this cause upon the petition of the said 
District be, and the same are hereby, modified so as to require the 
auditor to report at once his conclusions, together with the testi- 
mony upon the subject-matter of said petition. 

By the court: 7 A. W. 


(Indorsed :) In equity. No. 1355, doc. 9. McBlair et al. vs. Gadsby 
etal. Order modifying reference to auditor. M.9, p. 259. Filed 
June 29, 1875. R. J. Meigs. 


43 Report of Auditor on Prayer of Petitioner, the District of Co- 
lumbia, 


In the Supreme Court of the District of Columbia. In Equity. 


McBLaIrR 
v8. No. 1355, Doc. 9. 
GADSBY. 


On the 15th day of June, 1874, this cause was, by order of this 
honorable court, “ referred to the auditor to state an account in re- 
spect of the expenditures from the proceeds of the bonds in said 
petition mentioned.” 

Under this order of reference the witnesses, J. H. McBlair, C. R. 
MeBlair, W. W. Warden, and J. ©. Harkness, testified before the 
Honorable R. Leech, deceased, late auditor. Before the testimony 
was furnished in manuscript by the short-hand reporter who took it 
Judge Leech died. ' 

On the 22nd day of April, 1875, the foregoing order of reference 
was, by the court, “ modified so as to require the auditor also to 
report his conclusions in respect of the subject-matter of said peti- 
tion upon the evidence heretofore taken under the pending order of 
reference.” 

On the 29th day of June, 1875, it was, by the court, “ ordered that 
the orders heretofore passed in this cause upon the petition of the 
said District be, and the same are hereby, modified so as to require 
the auditor to report at once his conclusions, together with the tes- 
timony, upon the subject-matter of said petition.” 

Therefore I, Thomas Hood, the said auditor, in pursuance 
44 of said orders of reference, respectfully report that I caused 
the witnesses mentioned to subscribe and make oath, respect- 
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48 take them at 97 cents—guaranteed at 97 cents. Upon that 

obligation I went to the bank and borrowed money, and ‘the 
bonds were delivered to me on the 14th day of October, 1872, and 
when the Governor delivered them to me he told me he would put 
the balance of the bonds on the market in a fortnight and he would 
include these bonds in the sale; that the four million bonds had 
never been puton the market until to-day; consequently they have 
no market value. That is the way I took them at 97. Of course, 
it being a cash transaction, I had judgment enongh not to take the 
bonds at less than their cash value. 

“The bonds that were transferred to me amounted to twenty-seven 
thousand and something, guaranteed at 97 cents on the dollar. [have 
no doubt that the amount impressed on their face was $27,350.” 

Nearly all of this testimony was objected to by Mr. Stanton. 

The bonds referred to were market stock bonds of the District of 
Columbia. 

McBlair further states that he got a decree passed, after an inter- 
view with the heirs, authorizing the sale of the property, and that 
he had been trving to effect a sale to the District for two or three 
years, and that he bought the property for a certain price and sold 
it at a little advance and that surplus was to come to him, MeBlair. 
MecBlair also says in substance, in his testimony of Oct. 26, 1874, 
that the bonds that he received were to represent $26,521.50, caleu- 

lating the bonds at 97 cents, and that the exact amount 

49) originally obtained by him upon pledged bonds was $22,700. 

The testimony of MeBlair, taken February 22, 1875, pages 

18, 19, and 20, shows that the sale was for cash and that the bonds 

were received at the assumed and assured value of 97 cents on the 
dollar. , 

All of the testimony touching that point indicates that, although 
no details as to the consequences of a failure of the bonds to pro- 
duce the sum of 97 cents were mentioned, vet that MeBlair received 
from Governor Cooke the assuranees eas sworn to; that MeBlair ae- 
cepted these assurances and relied upon them, and that without 
them the sale would not have been agreed upon. 

The testimony of Col. W. W. Warden shows that Warden, being 
about te go to New York and having been requested by McBlair to 
sell some of these bonds there, called on Governor Cooke to consult 
with him on the subject. The Governor advised Col. Warden not 
to attempt to do anything with the bends then, and said they could 
not be sold for anything; that they had no market value then; that 
he had intended to put them on the market before, but was waiting 
for some additional legislation which would establish a value for 
thei. 

Touching the Governor’s understanding of the conditions of the 
purehase from MeBlair, Col. Warden testifies in these words: 

“Tle (the Governor) informed me that he agreed with Major Me- 
Blair and, I think, somebody else—I don’t know who—to purchase 
the market-house property at a cash value. I told him that Major 

Meblair informed me that when he took those bonds he took 
aU them at 07 cents on the dollar on the assurance of Governor 
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Cooke that by his handling of them, as he proposed, he was 
going to make them worth that figure. I related to him (the Gov- 
ernor) what Major McBlair had told me as to the arrangement that 
he had made (with the Governor on receiving the bonds). The 
Major’s statement was that he had made the original agreement on 
acash basis, and that from the suggestion of Governor Cooke that 
these bonds would be made worth 97 cents by reason of his handling 
of them on the market he, Major MecBlair, took the bonds at 97 
cents on the dollar. He, Governor Cooke, assented to the correct- 
ness of this statement; said he was going to put them on the market, 
and had intended to do so at 97 cents,” «e. 

Major McBlair, in his testimony, claims to have been injured by 
the negligence and delay of the petitioner in deciding upon the suf- 
ficiency of the title to the lots, but as I do not believe that subject 
to be submitted to me I will not report upon that point. 

Iam clearly convinced that Governor Cooke undertook by his 
handling of these bonds to make them worth 97 cents on the dollar, 
and that he has failed to accomplish this. 
¢ Mention is made in the testimony of C. R. McBlair of the sale of 
some of them by Middleton at 70 cents, and Major McBlair testifies 
that the whole amount realized by pledging them was $22,700, and 
it appears that in one instance, at least, they were pledged for more 
than they could be sold for. 

So I think I may safely conclude that these bonds have not been, 

at any time, worth 97 cents on the dollar, and that therefore 
ol the full amount of the purchase price has not been paid by 
the petitioner. 

The facts referred to do not appear to be especially resisted by the 
petitioner, but the point most particularly relied upon is the propo- 
sition that it was not competent for Governor Cooke to bind the 
government of the District in the manner claimed by McBlair. I 
will briefly examine the question. 

The government of the District has by its petition accepted Me- 
Blair as a vendor and Governor Cooke as a vendee on behalf of the 
petitioner, for it seeks to enforce a conveyance according to its un- 
derstanding of the legal effect of the contract between McBlair and 
the Govornor, acting as the agent of the petitioner, the character 
and extent of which agency [ will hereafter refer to. 

In the brief of the solicitor for the government of the District, 
page 0, this doctrine is amended: “ The authority to bind the prin- 
cipal by a guaranty of such present or prospective value as the agent 
may see fit to fix.” This may be a sound proposition as applicable 
to cases in which the power to sell only in and to the general ex- 
tent of that power is delegated to the agent; of that, however, I am 
not without a doubt; but in this case the duties and powers of a 
governor considerably exceed such as are covered by the proposition. 

by section 1 of the act of Legislative Assembly approved August 
23, 1871, referred to in Mr. Stanton’s brief, the Governor is charged 
with the duty of approving the selection of the sites for the 
market-houses ; and he has also the power to “ purchase the same 


4—1520 


26 THE DISTRICT OF COLUMBIA VS. 


o2 on the most reasonable terms and to have erected thereon, 

under the superintendence of the Board of Public Works, 
market-houses of the most approved style of construction and ap- 
pearance and suitable in size to the location where erected.” This 
language of that act gives the Governor a general plenary super- 
vision of the enterprise, drawing upon and trusting to not only his 
financial judgment and wisdom, but his accomplishments In mat- 
ters of architectural wsthetics. 

By section 2 of that act the Governor is “ authorized and empow- 
ered, on behalf of the District of Columbia, to issue or cause to be 
issued registered or coupon bonds, designated on the face ‘ market 
siock,’ tf) an amount not exeeeding three hundred thousand dollars, 
In suitable denominations, payable twenty years from the date of 
their issue,” «e. 

By section 3 of the act it is provided that when the bonds are 
prepared for issue they shall be sold by the Governor, who shall de- 
posit the proceeds thereof, &e. 

In couterring power to sell the act referred to imposes no restric- 
tion as to price or place or manner of sale. These important inei- 
dents of the sale are left to the discretion of the Governor.  Diree- 
tions are given as to depositing the proceeds of the sale of the bonds, 
but consistent with the power and discretion generally given the 
Governor, without preseribing any sum to be realized from the sale 
of the whole or any part of the said three-hundred-thousand-dollar 
issue. ‘Phe power to dispose of the bonds in any amounts and at 

any sum. or price which the Governor might regard as most 
53-107 judicious and best seems unquestionable. It appears that 

the Legislative Assembly designed to and did vest the Gov- 
ernor with all the power necessary for the accomplishment of the 
project of purchasing grounds and erecting market-houses upon the 
security of the credit of the District of Columbia, and that such 
credit was to be used to such extent and in such manner as in the 
wisdom and discretion of the Governor should appear necessary and 
proper to effectuate the ends contemplated. 

Had Governor Cooke been the sole owner of the bonds in ques- 
tion, and had the transaction been his individual enterprise, he 
could hardiy have acted more independently of accountability to a 
principal authority than he had a lawful right to act and did act. 

A eareful examination of the law and the evidence submitted 
leads me to the conclusions that I have expressed, and I therefore 
respectfully report— 

That the purchase price agreed upon for the lots mentioned in 
the petition Is 826,521.50. 

That the government of the District of Columbia, by Governor 
Henry D. Cooke, its lawfully constituted agent for that purpose, agreed 
to pay to J. HW. MecBlair that sum for said lots. 

That said government has not paid that sum in full, and that the 
prayer of the petition asking for a decree directing the trustee to 
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convey said premises to the petitioner ought to be denied, and I 
therefore respectfully recommend accordingly. 
All of which is respectfully submitted. 
July 26, 1875. 
THOMAS HOOD, Auditor. 


# * * 7 * * * 


108 Order for Conveyance from Trustee to District of Columbia. 
In the Supreme Court of the District of Columbia, Sitting in Equity. 


Avucusta McBratr et al. 
v's. No. —. 
Jousx G. McBratr, Gapssy, et al. 


This cause coming on to be heard upon the pleadings and pro- 
cecdings heretofore had, and especially upon the petition filed in 
behalf of the District of Columbia on June 15th, 1874, and the re- 
port of the auditor thereon, filed Juiy 27th, 1875, and the excep- 
tions filed on behalf of said District to said auditor’s report, and the 
matter having been argued by counsel and considered by the court, 
it is thereupon, this 7th day of August, 1875, adjudged, ordered, and 
decreed that said exceptions to said auditor's report be, and they are 
hereby, sustained. 

And it is further ordered that the prayer of said petition be, and 
the same is hereby, granted, and Walter S. Cox, heretofore appointed 
trustee in this cause, is directed to execute and deliver a convevance 
of the premises in said petition mentioned to the District of Columbia, 
and to surrender the notes of J. H. MeBlair in said petition men- 
tioned to said MeBlair as though they had been paid. 

And it is further ordered that the amount of the bond to be given 
in the event of an appeal being taken to the general term from this 
order be, and the same is hereby, fixed at one hundred dollars. 

by the court: 

A. W. 


(Indorsed:) In equity. 1355, doe. 9. MeBlair et al. vs. Gadsby 
etal. Order for conveyance from Walter 8. Cox, trustee, to Dist. 
Col. M.10,p.9. Filed Aug. 7, 1875. R. C. Meigs. 


109 Appeal of J. IT. McBlair. 
In the Supreme Court of the District of Columbia. In Equity. 


McBiair et al. ) 
v. 


No. —. 
GADsBY et all. 


The defendant, J. H. MecBlair, appeals from the order entered in 
this cause under date of August 7th, 1875. 
R. B. WARDEN, 
Solicitor for J. H. Mc Blair. 
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(Indorsed:) Equity No. 1355, doc. 9. McBlair et al. vs. Gadsby 
etal. Apneal of defendant, J. H. McBlair, from order. Filed Au- 
gust 7,1875. KR. J. Meigs. 


1093 Vroceedings before the supreme court of the District of Co- 
lumbia sitting in general term, commencing Monday, Jan- { 
uary —, 1576. 


In the Supreme Court of the District of Columbia. 


JANUARY 3rp, 1876. 
Present: Chief Justice Cartter and Justices Olin, Wylie, and 
MacArthur. 


* + * + + * * 


Adjourned until the 3rd Monday, 17th of January, 1876. 
D. kK. CARTTER, 
Chief Justice. 


Minutes of Supreme Court of the District of Columbia, volume 2, 
p. 49-4. 


110 = Decree of General Term Reversing Decree of Special Term and 
Remanding Case. 


* * o * * * * 
In the Supreme Court of the District of Columbia. In Equity. 


Sarcrpay, March 4th, 1876. 
Session resumed pursuant to adjournment. 
Present: Justice Olin, presiding, and Justices Wylie, Humpherys, 
and MacArthur. 


+ * “k + * * * 


Avucusta McBratr, Wife of J. HW. MeBlair, and Juira) 
Ten Eyck, Wife of John C. Ten Eyck, by Iler Next | 
Friend, William IL. Philip, » No. 15505, a 

rs. 
McBriatr, Gapspy, and Others, Defendants. 


This cause coming on to be heard on the 4th day of February, 1876, 
upon the appeal to this court, by John IL. MeBlair, from the deeree 
of the special term of the 7th of August, 1875, and was agreed by 
counsel ; and thereupon, on consideration thereof, it is, this 4th day 
of Mareh, 1876, ordered, adjudged, and decreed by this court that 
the said decree of the special term be, and the same is hereby, re- 
versed with the costs,and further orders that the eause be remanded 
to the special term to be further proceeded with as the parties may 
be advised—Addendum : May 9, 1876. By leave of court. Present: 
ch’f just. and Justices Wylie and MacArthur—(and without preju- 
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dice on the right of the defendant, The District of Columbia, to pro- 
ceed in this or any other suit as it may be advised or is entitled to). 
* * * * * * * 
Minutes of the Supreme Court of the District of Columbia, volume 
2, folio 528. 


111 Petition of Williams and Gallant. 


In the Supreme Court of the District of Columbia, Holding an 
Equity Court for said District. 


JuLtiIA Ten Eyck ef al.) 


vs. No. 1355 & No. 2368. 
Joun H. McBratr et al. 
To the honorable the justices of the supreme court of the District 
of Columbia, holding an equity court: 


Your petitioners, Thomas Williams and William G. Gallant, of 
the city of Washington, in the District of Columbia, lately trading 
under the name and firm of Williams & Gallant, to the use of 
Joseph Libby and John E. Libby, trading under the name and 
firm of Jos. & J. E. Libby, and also to the use of Jacob H. Kengla, 
most respectfully show unto your honors as follows: 

Ist. That Augusta McBlair, wife of John H. McBlair, and Julia 
Ten Eyck, wife of John C. Ten Eyck, by his next friend, William 
Hf. Philip, on or about the 30th day of July, 1868, filed their bill of 
complaint in your honorable court against John G. MeBlair, Vir- 
ginia McBlair, Augusta Ten Eyck, and others, setting forth that 
John Gadsby, their father, departed this life in or about the year 
1S44, after having made and published: his last will and testament, 
whereby he devised to trustees, to wit, Provv Gadsby, his wife, and 
others, certain real estate in trust, to wit, lots 8, 9, 10, 11, 12, 18, 14, 
15, 16, 17, 18, & 19, in square 78, for the separate use and enjoy- 
ment, in equal moieties, by said Augusta McBlair and Julia Ten 

Eyck, for life, respectfully, as will more fully appear, refer- 
112 ~~ ence being had and is hereby made to said bill of complaint, 

being equity cause No. 1355, which your complainants pray 
leave to read and make part hereof if need be. 

2. Your petitioners further show that said lots 8, 9, and 10 in said 
bill mentioned front on I street north and were improved by sub- 
stantial row of dwellings, six (6) in number, and the other lots were 
vacant and unimproved, except partially occupied by outbuildings, 
and that said dwelling-houses were of great value, but were very 
much out of repair, old-fashioned, and unimproved with modern 
Improvements; and, further, that said Augusta McBlair and Julia 
Ten Eyck, by their said bill of complaint, claimed if the same were 
properly improved and modernized the same would yield a good 
income for their benefit, and prayed that your honorable court would 
order a sale of the said vacant lots and the proceeds of such sale be 
applied to the improvement of said old dwelling-houses, as the said 
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Augusta McBlair and Julia Ten Eyck had not the means to make 
such improvements, as the income of said property was wholly inad- 
equate for their support. 

3. The petitioners further show they are informed and believe, and 
so believing say, that your honorable court, upon the auditor's report 
in said cause (as to the propriety of sale for said purpose in said bill 
mentioned), ordered a sale of said vacant lots, and Walter 8. Cox, 
Esq., was appointed trustee to make sale, who sold the same to John 
If. MceBlair for the sum of $24,521, and the said sale wasrratified and 

confirmed. 
lis 4. Your petitioners further show that on or about the 26th 

day of April, 1871, the said Julia Ten Eyck, Augusta M. Ten 
Eyek,an¢ others filed their bill of complaint in your honorable court 
against said Augusta MeBlair, John H. McBlair, and others, praying 
for the appointment of a new trustee or trustees in the place of Provy 
Gadsby and others in said cause mentioned, as will appear by refer- 
ence to said last-mentioned bill of complaint, being filed and known 
us equity cause 2368, which your petitioners pray leave to make 
part hereof if need be. 

5. Your petitioners further show that on or about the 4th day of 
May, 1872, vour honorable court appointed Jolin C. Harkness, Esq., 
trustee in place of the deceased trustees in said will of said John 
Gadsby mentioned. 

6.7 Your petitioners further show that afterwards, to wit, on or 
about the 20th day of July, A. D. 1872, vour petitioners entered into 
a written contract with said John H. McBlair, agent and attorney 
for the estate of said Joha Gadsby, deceased, that your petitioners 
would, in a good, substantial, and workmanlike manner, and — their 
own proper cost or charge and expense, well and truly execute, set 
up, and completely finish or cause to be done, —all labor and find all 
materials of whatsoever kind required to erect four (4) back build- 
ings and remodel main buildings located in said square No, 7S, at 
the northeast corner of 21st street and I street, according to the plans 
and specifications furnished by Thomas M. Plowman, Esq., arehi- 
tect, and under his directions and explanations, all to be done by 

your said petitioners at and for the sum of $158,000; and it 
114 = was further understood and agreed that all extra work and 

alterations or additions should be paid for at fair rates, as will 
fully and more particularly appear, reference being had and is hereby 
made to said contract and specifieations herewith filed as part hereof 
and marked W. — G. Nos. 1 & 2. 

7. Your petitioners further show that, in accordance with said 
contract and specifications, your petitioners commenced work on said 
buildings and completed the same to the satisfaction of said Thomas 
M. Plowman, architect and superintendent of the said buildings ; 
and, further, that vour petitioners did extra work and labor on said 
buildings amounting to the sum of $1,504.20, as will appear by Ex- 
hibit W. — G. No. 3, herewith filed as part hereof. 

8. Your petitioners further show that they have been paid on ac- 
count of said contract price the sum of $17,205, leaving a balance 
due and payable to your petitioners on said contract and extra work 
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the sum of $2,299.20, with interest from the 30th day of April, A. D. 
1873, as will appear by Exhibit W. & G. No. 4, as part hereof. 

9, Your petitioners further show that said Augusta McBlair, Julia 
Ten Eyck, and other parties to said equity cause, together with said 
John C. Harkness, Esq., trustee, appointed as aforesaid, well knew 
that your petitioners were doing said work on said dwelling-houses 
and no objection was made thereto, and also knew that your peti- 
tioners have endeavored to get payment for the same, but have 
wholly failed to do so owing to the fact, as alleged, there was and is 
no money with which to pay said debt except through the order of 

your honorable court. 
115 10. Your petitioners further show that said contract price 
and extra work, as your petitioners are informed and believe, 
and so believing say, was to be paid for out of the proceeds of sale 
of said vacant lots. 

12. Your petitioners further show they are informed and believe 
that after the appointment of said John C. Harkness, Esq., as trustee 
the said Walter 8S. Cox, Esq., trustee aforesaid, duly accounted to and 
paid over to said John C. Harkness, Esq., the balance of the proceeds 
of sale. 

Your petitioners therefore pray as follows : 

18t. That your honorable court will grant unto your petitioners 
rule against said Julia Ten Eyck, Abram Bb. Cox, Jr., Julia Cox, Julia 
(i. Willhouse (formerly Ten Eyck), Jane Sanders, May Ten Eyck, 
John C. Ten Evyek, Jr, Augusta MeBlair, John H. McBlair, Jr., John 
G. MeBlair, Virginia Smith, Julia MeBlair, C. Ridgely McBlair, A. 
Jackson MeBlair, William N. Gadsby, Sally N. Gadsby, J. Eiken 
Gadsby, Albert Newton, Marrie McCommick, Margaret Wallach, Mar- 
garet Chapman, John H. MeBlair, John C. Harkness to show cause, 
if any they have, why your petitioners should not be paid the said 
sum of $2,299.20, with interest from the 39th day of April, A. D. 
1873, by said John C. Harkness, Esq., trustee, out of the moneys or 
bonds in his handsas trustee of said estate or out of the rents of said 
property. 

2d. That said John C. Harkness, Esq., trustee, be, by an order of 
vour honorable court, be directed to pay to your petitioners the said 
sum of $2,299.20, with interest from the 30 April, 1873. 

srd. Your petitioners may have such other and further 
116-142 relief as this cause may require. 
THOS. WILLIAMS. 
WILLIAM G. GALLANT. 


I, Thomas Williams, do solemnly swear that I have heard read 
the foregoing petition signed by me, and that the facts therein stated 
upon my own personal knowledge are true, and those facts therein 
stated upon information and belief I believe the same to be true. 


THOMAS WILLIAMS. 
Subscribed & sworn to before me this 14th day of July, A. D. 


1S76. 
THOS. J. MYERS, 
Notary Public. 
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(Indorsed :) 1355, equity. Augusta McBlair et al. vs. John G. Me- 
lair etal. The clerk will please file the petition of Thomas Wil- 
liams & William G. Gallant to the use of Joseph & J. E. Libby and 
Jacob HL. Kengla, & Exhibits W.& G. Nos. 1, 2, 5, and 4, and issue 
as within. Merrick & Morris, Wm. J. Miller, sol’s for petitioners. 
Filed July 14, 1876. Kt. J. Meigs, clerk. 
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1-453 Rule to Show Cause and Return of Service thereof. 


In the Supreme Court of the District of ColumBia, Holding an 
Mquity Court for said District. 


Avausta McBratir et al. 
vs. » No, 1355, Equity — No. 9. 
Joun G. MeBrair et al. j 


On Tuesday, the fifth day of September, A. D. 1876, a motion by 
Thomas Williams and Wilitam G. Gallant, petitioners in the above- 
entitled cause, for rule on Julia Ten Evek, Abram b. Cox, Jr., Julia 
Cox, Julia G@ Tlillhouse, Jane Sanders, May Ten Evck, Jolin C. Ten 
Evek, Jr, Augusta MeBlair, John HL. MeBlair, Jr, Juha T. McBhair, 
Virginia Smith, C. Ridgely MeBlair, A. Jackson MeBlair, William 
N. Gadsby, Sallie N. Gadsby, J. Eakin Gadsby, Mary Gadsby, Albert 
Newton, Marrie McCommick, Margaret Wallack, Margaret Chapman, 
John TE. MeBlair, and Join C. Harkness to show cause, if any they 
have, why said petitioners should not be paid the balanee due them 
for work, labor, and materials in said) petition mentioned, and 
also why said John C. Harkness, as trustee, should not be directed 
to pay said petitioners or their assignees the amount claimed in said 
petition, with interest, 

And it is further ordered that a copy of this order be served on 
such of the above-named persons who are not — by and through 
the United States mails. 

By the court: —_ —. 


| do hereby certify that on this 27th dav of July, 1876, — served 

such copies of the written order to the following-named per- 

I-44 sons to their post-office address, as furnished me by Wim. J. 

Miller, attorney of record, by and through the United States 

mail, being Albert Newton, Maria MeCommick, Margaret Chap- 

man, Margaret Wallack, Julia Cox, A. B. Cox, Jr., Julia G. Hill- 

house. Julia Ten Eyek, Mary Ten Eyek, May Ten Eyck, John C. 
‘Ten Eyek, James Sneider. 

ALEX. SHARP, 
Marshal D.C. 


(Indorsed :) 1855, equity. MeBlair et al. x McBlair etal. Rule to 
show cause, Ke. M. 11, p. 78. Paid, 812. Served copy of rule to 
show cause on Augusta, John, Julian 'T., C. Ridgely, A. Jackson, 
and John H. MeBlair, Wm. N., Sallie, Ann, J. Eaton, & Mary 
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Gadsby, Virginia Smith, J.C. Harkness; not to be found the others. 
Alex. Sharp, marshal. July 24th, 1876. Filed July 18, 1876. R. 
J. Meigs, clerk. 


145 Separate Answer of John T. Harkness to Petition of Williams 
and Gallant. 


In the Supreme Court of the District of Columbia, Holding an 
Equity Court for said District. 


JULIA Ten Eyck et al. 
v8. {No 1355 and No. 2368. 
J. H. McBvarr et al. 


The separate answer of John C. Harkness, trustee, of the city of 
‘“Vashington and District of Columbia, one of the defendants, to 
the petition of Thomas Williams and William G. Gallant, of the 
city of Washington and District of Columbia, lately trading under 
the name and tirm of Williams and Gallant, to the use of Joseph 
Libby and John E. Libby, trading under the name and firm of 
Joseph and J. E. Libby, and also to the use of Jacob H. Kengla, 
petitioners. 


To the honorable the justices of the supreme court of the District of 
Columbia, holding an equity court for the said District: 


The defendant, reserving to himself all right of exception to the 
said petition, for answer thereto, saith : 

1. [fe admits the allegation of the first (1) paragraph of the peti- 
tion. 

2. He admits the allegation of the second (2) paragraph of the 
petition. 

3. He admits the allegation contained in the third (3) paragraph 
of the petition. 

4. He admits the allegation contained in the fourth (4) paragraph 

of the petition. 
146 5. He admits that on or about the 4th day of May, A. D. 1872, 

he may have been appointed by your honorable court trustee 
in place of the deceased trustee mentioned in the will of John Gadsby, 
but he would further state that he did not enter upon tne duties of 
that office until the 23d day of September, A. D. 1872, at which time 
the contract between the defendant, J. H. McBlair, and the peti- 
tioners had been made and the improvements which the said con- 
cract contemplated had been under way more than a month and a 
half and were already far advanced. 

6. He admits that on or about the 29th day of July, A. D. 1872, 
the petitioners may have entered into a contract with J. H. Me- 
Blair, Esq., and that the terms and consideration of the said con- 
tract may have been as stated in the 6th paragraph of the petition. 

But he would further state that neither J. H. McBlair nor any 
other person had any authority from your honorable court (us was 
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necessary) to enter into a contract for the improvement of the said 
buildings, as will plainly appear by reference tu the decree of your 
honorable court dated the 10th May, 1869, in equity cause num- 
bered 1355. 

7. He is unable to determine whether the alleged extra work is 
really extra or not, as the petitioners have failed to file with their 
petition the plans of the said improvements, which plans were made 
apart of the said contract, and without which plans the specifica- 
tions are vague and indefinite, and in the absence of said plans it 
would be difficult to determine whether the charges made for the 
alleged extras are reasonable and just. 

And, in further answer to the 7th paragraph of the petition, 
147 = the defendant says that the contract with J. H. McBlair pro- 
vided that in case of departure from the original designs and 
speciiations any disagreement as to price for extra work occasioned 
thereby should be settled by reference, whose decision should be 
final and binding on both parties, which provision has been disre- 
garded by petitioners in coming into court instead of referring as 
provided by the contract. 

And the defendant would make the further answer to the 7th 
paragraph of the petition that the improvements contracted for 
were never, in his judgment, finished, and that much of the work 
which was done was not done to the satisfaction of the owners, as 
the contract provided it should be. 

$8. In reference to the sums admitted by petitioners to have been 
paid and the balance claimed to be due and payable to them he 
says he knows nothing, except that while it appears the contract 
price and the amount claimed for extras aggregate the sum of 
$19,504.20, the Gadsby estate, by some to him unexplained means, 
Is already outon that account not far from $26,000. 

. Ife denies that his consent to and approval of the so-called im- 
provements can be inferred from his not having heretofore made 
objection thereto, Inasmuch as it did not become him to interfere in 
a transaction which, had the court authorized it, would have per- 
tained to the special trusteeship of Walter S. Cox, Esq., and the con- 
tract relating to which had been concluded months prior to his quali- 

lication as trustee. 
148 And, in further answer to the 9th paragraph of the peti- 
tion, he admits that there are no funds in his possession ap- 
plicable to the payment of the amount claimed by petitioners. 

10. He denies that the work and labor upon said houses have 
enhanced their value to the amount of $28,000, and that the in- 
crease of rent has been in proportion thereto; and,in further answer 
to the 10th paragraph of the petition, he would say that the corner 
house has rented and still rents for the same amount as prior to the 
Improvements ; that the 2nd house remained idle for seven months 
and then rented at a sum per annum considerably below other 
houses of the same size and advantage of location ; that the 4th 
house remained vacant 18 months and then rented at a very low 
figure compared with other houses of the same description and ad- 
vantage of location. 
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11. He denies that any authority has ever been given by this 
honorable court to expend the proceeds of the sale of the said vacant 
lots; and, in further answer, would say that the decree appointing 
Walter S. Cox, Esq., trustee required him to bring the proceeds of 
sale into court, subject to its future order, which duty, to the great 
detriment of the estate, has never been performed. 

12. He denies most emphatically that Walter S. Cox, Esq., or any 
other person has ever accounted to bim or paid over to him any of 
the proceeds, zreat or small, of said sale of vacant lots. 

In consideration of the foregoing answers the defendant prays 
that the petition be dismissed without costs to defendant. 

| JOHN C. HARKNESS, Trustee. 
149-152 R. H. HARKNESS, 
Solicitor for Defendant Harkness. 


I do solemnly swear that I have read the answer by me subscribed 
and know the contents thereof, and that the facts therein stated upon 
my personal knowledge are true, and that the facts therein stated 
upon information and belief I believe to be true. 


JOHN C. HARKNESS, Trustee. 


Subscribed and sworn before me, a notary public in and for the 
District of Columbia, county of Washington, this fifth day of Sep- 


tember, A. D. 1876. 
E. K. WILSON, 
Notary Public. 


(Indorsed :) Equity, 1355. Julia Ten Eyck et al. vs. J. HW. MceBlair 
etal. Separate answer of John C. Harkness to petition of Williams 
& Gallant. Filed July 14, 1876. RR. H. Harkness, solicitor for def’t 
Harkness. Filed Sep. 5, 1876. R. J. Meigs, clerk. 


* * * * * * * 


153 Order Referring Petition of Williams & Gallant to Auditor. 


In the Supreme Court of the District of Columbia, Holding an 
Equity Court for said District. 


AuGusta McBLaiIr 
vs. No. 1335, Docket 9. 
Joun G. McBriarr. 


On motion of petitioners in above-entitled cause it is ordered, this 
24 day of October, A. D. 1876, that said petition, exhibits, and ‘an- 
swers be, and the same are hereby, referred to the auditor of the 
court to take proof as to said matter in said petition alleged, and 
also to state an account of what is due to said petitioners for work 
and labor done and provided in and about the remodeling of the 
houses in said petition and exhibits mentioned, and report the same 


to the court. 
A. B. OLIN. 


oh THE DISTRICT OF COLUMBIA Vs. 


a] 
We consent to the above. \ 
MERRICK, MORRIS & MILLER, 
Sol’s for Petitioners. 
R. H. WARKNESS, 
Sol. for J. C. Ilarkness. 
(Indorsed :) 1355, equity doc. 9. McBlair vs. McBlair et al. Order 
referring petition of Williams & Gallant, &e., to auditor to take proof 
and state account, &e. M. 11, p. 218. Filed Oct. 24, 1876. R. J. 
Meigs, clerk. ol 


154 Report of Auditor on Petition of Williams and Gallant. 
In the Supreme Court of the District of Columbia. In Equity. 


AvuGcust1A McBLatr 
v's. »No. 1355, Docket 9. 
JOHN G. McBriatr. 


On the 24th day of Oct., 1876, this honorable court passed the fol- 
lowing order: 

“That said petition, exhibits, and answers be, and the same is 
hereby, referred to the auditor of the court to take proof as to said 
matter in said petition alleged, and also to state an account — what 
is due to said petitioners for work and labor done and provided in 
and about the remodeling of the houses in said petition and exhibits 
mentioned, and report the same to the court.” 

Therefore, in pursuance of the above reference, I, Thomas Hood, 
the said auditor, did, on the 30th day of October, 1576; the 2d, 3d, 
Lith, 14th, 15th, 17th, 22nd, 27th, and 30th days of November; the 
Ist, 2nd, 7th, 9th, 12th, 13th, 15th, and 19th days of December, and 
the 2nd, 18th, 22nd, 25th, and 29th davs of January, 1877, take the 
testimony of all the witnesses produced before me in this cause, and ‘ 
have appended the same to this report, reference to which is made. 

Messrs. Williams & Gallant, by their petition filed herein on the 
14th day of July, 1876, claim a balance due them for labor and ma- 
terial furnished under a certain contract in writing with Jno. IL. 


McBlair, as agent and attorney for the estate of Jno. Gadsby, de- ’ 
ceased. 
155-180 The original amended answers of Jno. C. Harkness, 


trustee, while admitting the making of said contract, deny 
the authority of John H. MeBlair to make the same, and thereby 
bind the estate of said Gadsby. It is therefore urged upon the hear- 
ing before the auditor that the petitioners cannot recover in this 
proceeding. 

Not regarding the question thus made as any part of the refer- 
ence herein, [ have stated the account in the light of the contract, 
exhibits, and proofs, hereto appended. 

The sum of $795.00 I find to be due on the original contract, and 
the sum of $1,504.20 for extras, aggregating the sum of $2,299.20, 
from which I deduct the sum of $248.50 paid by John C. Harkness, 


—d 
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trustee, on account of work and material furnished by petitioners, 
leaving a balance due petitioners of $2,050.70, with interest from the 
po im 1873, as shown by Schedules A, B, and (©, hereto ap- 
vended. 

It appears by the proofs that Thomas M. Plowman, architect and 
superintendent of the work, revised petitioners’ claim for extras, 
and adjusted the same by deducting therefrom the value of omis- 
sions of work and material provided to be done under the contract, 
thereby entitling petitioners to full amount provided to be paid them 
by the contract, as well as the further amount stated for extras. 

All of which is respectfully submitted. 


March 16th, 1877. 
THOMAS HOOD, Auditor. 


* * * * * * * 


181 Joun H. McBvratr, a witness of lawful age, produced on 
behalf of petitioners, Williams & Gallant, being duly sworn, 
deposes & says: 


Examined by Mr. Morris: 


My name is John H. McBlair; I reside in this city. 


The contract, Exh. W. & G. No. 1, is handed to witness and he 
states: 


“That is my signature.” I[ had no authority from anybody 
to act as a party to the contract in question ; i assumed to bind the 
estate without any authority. I did not inform Messrs. Williams & 
Gallant or either of them that I had no authority to act in the prem- 
ises. [ signed the contract, and they may have thought I had the 
authority. I expected these gentlemen to get paid for their work 
from money coming to me for the sale of property to the District 
government; the property was mine, and which I had purchased 
from the estate. I gave a note for this purchase a paid no 

money. I expected, however, to make a settlement for this 
182. _ purchase with the estate, but as yet I have not done it. In 

this settlement I intended to charge whatever it cost for the 
remodeling the buildings. I suppose the estate would give me 
credit for what improvements [ put upon the buildings. I have no 
particular reason for saying that I expected the estate to give me 
credit for the improvements, except that I improved the property 
and benefited the estate. I consider that these improvements have 
benefited the estate. The reason I did not sign my own name to 
the contract was beeause it did — occur to me and I did not think 
there would be any after-clap about the matter. 

(Q). How did Mr. Ten Eyck regard this procedure of yours? 

A. I have not had any communication with him for five years, 
and should have disregarded his opinion, as he has no authority in 
the premises. I consider that Walter S. Cox, trustee, was the only 
person authorized toemploy me to make the contract for the im- 
provements. 
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Q. You have stated that Mr. Ten Eyck had no rights in the prem- 
ises. Did he not have as much right in the management of the 
estate as you ? 

A. He certainly had as much right as I had. 

Q. Was he or his family in Washington about that time? 

A. No, sir; the improvements were nearly finished before he 
knew anything about it I presume. If he got any information on 
the subject he did not obtain it through me or my family. 

Q. Are you and Mr. Ten Eyck on good terms? , 

A. He staved at my house when he was last here, and we were 

then on good terms, but I have not heard from him since. 
183 (). When was that, Major, that he stayed here last? 
A. I think in 1870 or 1871. 

Q. You say that — he nor any of his family were here during 
these improvements ? 

A. I did; they were not. 

Q. Was it not an unusual proceeding for you to undertake to im- 
prove property in which the Ten Eyck family were equally inter- 
ested with your own without any consultation with them ? 

A. It was. 

Q. What explanation do you give of it? 

A. The explanation is this, that the property wanted improving 
and Ten Eyck, who had great influence with his wife, who is the 
party in interest, not he, always opposed any scheme to improve the 
estate, and that Walter S. Cox, the trustee, is so overprudent that if 
I left the matter with them nothing would have been done for ten 
years, probably. 

Q. Are we to understand, then, that these improvements were 
made not only without the knowledge, but even against the wish, of 
the Ten Eyck family? 

A. I think the answer to the other question covers that, and I 
have no further answer to give to this question. 

Q. Did not these men, Williams & Gallant, understand that they 
were dealing with you as the representative of the Gadsby estate? 

A. Very likely they did. 

Q. Did you take any means to disbelieve them of that idea? 

A. I did not; the question was never mooted. 

Q. What occasion was there for mooting the question 
184. when you, in your contract, held yourself out as the repre- 
sentative of the estate ? 

A. I know of none. 

(2. Under ordinary circumstances would such action on your part 
be considered cutlauly fair to Williams & Gallant ? 

A. I certainly did not intend to do them any wrong. 

Q. Did you consider it as doing them wrong to hold yourself out 
as what you were not and thereby induce them to enter into a con- 
tract which you say you were not authorized to make? 

A. No; [do not; did not intend to do so, as they might at any 
moment — ascertained from the trustee what my position was in the 
premises. 

(¥. Do you know that they knew there was any trustee? 


me. 
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A. I do not. 

Q. How could they have ascertained it, then ? 

A. By applying to Mr. Cox. 

Q. Why should they have applied to Mr. Cox when they did not 
know he was trustee? 

A. That I cannot answer. [To show that I did not intend to do 
Messrs. Williams & Gallant any wrong I desire to state that they 
have been paid, under their contract, within $150 or $200, and their 
claim now is for extras, for which I hold they are not entitled to 
$1.00, and which, I think, I can show before we get through with 
this case]. 


(That portion of witness’ answer contained within the brack- 
ets is objected to as not being responsive to the question.) 


Q. When the Ten Eyck family found out about these im- 
185s provements what did they say or do about them ? 

A. I cannot tell you. I told you before that I had not had 
any communication with them for five years. 

Q. I suppose, of course, that your own family were not in the 
same ignorance about the progress of the work as were the Ten 
Eycks? 

A. They were not ignorant of the progress of the work. 

Q. Were they willing that it should go on? 

A. I don’t think I asked their consent. 

Q). They all knew you were going to make them (improvements) 
before you commenced them, did they not? 

A. They certainly did. 

Q. Were they willing that you should make them ? 

A. They made no objection. They were about there all the time. 
They lived there at the commencement of the work. I presume 
they approved of my going on with the improvements—certainly 
they did. 


Cross-examination by Mr. R. H. HARKNEss: 


(). Were not your wife and children under the impression that 
you had authority, direct or indirect, under the decree of the court 
by which Mr. Cox was appointed trustee to sell, to make this con- 
tract? 

A. I presume they thought I had; I don’t know, though. My 
explanation in regard to the language “ after-clap” is that I had 
received bonds, guaranteed at 97 — on the dollar, of the District gov- 
ernment, and knew at that rate everything would have been settled ; 
but on making application to make the guarantee good it was re- 

fused. i had to dispose of some of the bonds at a great 
186-260 loss. If the guarantee had been made good every proper 
account would have been settled at this time and there 
would have been no “ after-clap,” as I termed it, meaning thereby 
that there would have been no trouble. 
J. M. McBLAIR. 
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et 


5th. That your petitioners may have such further and other relief 
as to your honors may seem right and proper — the premises. 
MERRICK & MORRIS & 
WM. JOHN MILLER, 
Sol’s for Petitioners & Assignees. 


W. S. COX. 


(Indorsed:) 1355, equity. MeBlair et al. vs. MeBlair et al. Amended 
petition of Williams & Gallant praying that Walter 5, Cox be made 
a party to said petition, &e. Filed April 24,1877. R. J. Meigs, 


clerk. 


Service acknowledged. 


265 Order Allowing Amended Petition of Williams & Gallant to be 


Filed. 
In the Supreme Court of the District of Columbia. 


McBiatr et al. 
vs. Equity No. 1355. 
McBvair et al. rf 


On consideration of the amended petition. of Williams & Gallant 
it is, this 24th day of April, A. D. 1877, ordered have been and 
hereby is, granted to said petitioners to file said amended petition 
and also to make Walter 5S. Cox, Esq., trustee, a party to said peti- 
tion, a copy of said petition being served on said Walter S. Cox, Esq. 

By the court: A. W. 


(Indorsed:) 1355, equity. MeBlair et al. vs. MeBlair et al. Order 
granting leave to file amended petition. O. B. 6, p. 150. Filed 
April 24th, 1877. RR. J. Meigs, clerk. 


203 Separate Answer of Walter S. Corto Petition of Williams & Gal- 
lant. 


Sup. Court, Dist, of Col. 


Aucusta McBLatr et al. 
vs. 1355, E. Doe. 9. 
J. HW. McBrair et al. 


Answer of W.S. Cox to the petition of Thomas Williams and Wm. 
G. Gallant, filed with above cause. 


Respondent says that no part of the sum of $24,521 for which the 
lots referred —in said petition were sold ever came into his hands. 
For the history of said matters he refers to the proceedings on the 
petition of the District of Columbia in this cause and the evidence 
taken thereunder. 

Respondent submits that it was unnecessary to make him a party 
to the said petition of Williams & Galiant,and that the relief prayed 
as far as he is concerned is impracticable. 


WALTER 8S. COX. 


_ 
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I solemnly swear that the facts stated in the aforegoing answer 
are true to the best of my knowledge and belief. 
WALTER 8S. COX. 


Sworn to this — day of May, A. D. 1877. 


(Indorsed:) McBlair et al. vs. McBlair et al. Answer of W.S. Cox 
to petition of Williams & Gallant. Filed May 25th, 1877. R. J. 
Meigs, clerk. 


267 Decree of Court Affirming Report of Auditor. 


In the Supreme Court of the District of Columbia, Holding an Equity 
Court for said District. 


AvuGustA McBLAIR et al.) 
vs. No. 1355. 
Joun G. McBriair et al. § 


This cause coming on to be heard on the petition of Thomas Wil- 
liams and William G. Gallant and the proceedings thereunder, and 
to the exceptions to the auditor’s report, filed on the 7th day of 
April, 1877, and the same having been duly read and argued by 
counsel and duly submitted to the court, and on consideration 
thereof by the court, it -is, this 13th day of December, A. D. 1877, 
ordered, adjudged, and decreed that said exceptions be, and the 
same are hereby, overruled ; and, further, that said auditor’s report 
be, and the same is hereby, ratified and confirmed; and, further, 
that the said sum of $2,050.70, with interest from the 30th day of 
April, 1873, found to be due and payable by said auditor’s report to 
said petitioners to the use of J.and J. E. Libby and Jacob H. Kengla 
be, and the same is hereby, declared a lien on the proceeds of sale 
of said vacant lots mentioned and described in this cause and sold 
by said Walter S. Cox, Esq., trustee in said cause. 

And, further, that said Walter S. Cox, as trustee, be, and he is 
hereby, directed and ordered to proceed to collect from the pur- 
chaser or purchasers of said vacant lots the purchase-money att in- 

terest due thereon and then pay said petitioners’ assignees 
268-272 or their solicitors of record the said sum of $2,050.70 and 

interest, together with the costs and expenses incurred by 
said petitioners or their assigns on said petition ; and, further, if said 
purchase-money and interest be not paid to him said Walter S. Cox, 
as trustee, be, and he is hereby, instructed to proceed to advertise 
and sell said vacant lots under the same terms and conditions in the 
orginal decree of sale prescribed at the cost and risk of said pur- 
chaser or purchasers ; and, further, if said purchase-money should 
not be sufficient to pay said sum of $2,050.70, interest and costs, 
then said John C. Harkness, as trustee, be, and he is hereby, directed 
and ordered, out of any moneys in his hands or which shall come 
into his hands as trustee under the decree appointing him trustee 
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of Gadsby’s estate, to pay said petitioners’ assigns whatever money 
be necessary to pay said sum of $2,050.70, interest and costs, and 
from this decree said complainants and defendants in said cause and 
said John C. Harkuess, trustee, appeal, which is allowed, on com- 
plying with the rules of the court in cases of appeal, on giving bond, 
with security, in five hundred dollars. 

By the court: 


(Indorsed :) No. 1355, equity. MeBlair vs. MeBlyir. Decree on 
petition of Williams & Gallant ordering payment of $2,050.70, in’st 
from 30th April, 1873, and cost of said —. M. 12, p. 569. Filed 
Dec. 13th, 1877. Kh. J. Meigs, clerk. 


& * * * ¥* « a 


273 . Resignation of Walter S. Cox as Trustee. 


In the Supreme Court of the District of Columbia, Holding an 
Equity Court. 


Avucusta McBratr et al. 
vs. No. —. 
Joun G. McBiatir ef al. 


To the honorable the justices of the supreme court of the District of 

Columbia, holding an equity court: 

Your petitioner, Walter S. Cox, respectfully shows unto your 
honors that he was, by a decree of your honorable court, appointed 
trustee in the above-entitled cause to make sale of the real estate 
referred to in said cause. | 

2nd. That he made sale of said real estate to said John HH. McBlair, 
as will appear by the report of your trustee and the proceedings had 
on said report. 

drd. That said MeBlair has not paid the promissory notes given 
for the deferred payments of said real estate. 

4th. That, by a decree passed in said cause on the petition of 
Williams and —— Gallant, vour trustee was charged to demand 
payment of said notes, and, if not paid, to resell said real estate at 
cost and risk of said John HL. MeBlair. 

oth. Your trustee shows that sinee the passage of said deeree be 
has been appointed and qualitied as one of the justices of your hon- 
orable court, and believing that his duties as trustee in said court 
and also as a justice of said court would be inconsistent with each 

other, and further believing it would be to the interest of all 
274 parties interested in said cause, your trustee hereby tenders 

his resignation as trustee,and prays to be relieved of his 
duties as trustee and a new trustee be appointed in his place and 
stead, with all the powers vested in your trustee, your trustee hereby 
tendering himself ready to turn over to the new trustee all papers 
and notes in said cause. 


WALTER 8. COX. 


— 


¢-- 


mand 
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(Indorsed :) 1355, equity doc. 9. Augusta McBlair e¢ al. vs. Jolin 
G. McBlair et al. Petition and resignation of Walter S. Cox as trus- 
tee. Filed Feb. 20,1880. R. J. Meigs, clerk. 


275 Inthe Supreme Court of the District of Columbia. Special 
Term, February, 1880. 


The special term in equity for February, 1880, met this 3d day of 
February, 1880, pursuant to assignment, Justice Charles P. James, 
presiding. 

x * * * * * * 


Decree Appointing Miller Trustee in Place of Cox, Resigned. 


In the Supreme Court of the District of Columbia, Holding an Equity 
Court. 


Aucusta McBLatr et al. 
v8. 1355, Equity Docket %. 
JounN G. McBuatr et al. 


This cause coming on to be heard on the petition of Walter S. 
Cox, trustee, in the above-entitled cause, and the same being duly 
submitted and considered by the court, it is, this 20th day of Feb- 
ruary, A. D. 1880, by the court ordered, adjudged, and decreed that 
the resignation of said Walter S. Cox as trustee in said cause be, and 
the same is hereby, accepted ; and, further, that said Walter 5. Cox 
be, and he is hereby, discharged as said trustee. 

And, further, it is ordered, adjudged, and decreed that William J. 
Miller be, and he is hereby, constituted and appointed trustee in the 
place and stead of the said Walter S. Cox; and, further, that the said 
William J. Miller be, and he is hereby, vested with all the powers 
and autherity conferred upon the said Walter S. Cox by said decree 
appointing said Walter S. Cox trustee; and, further, that said William 
J. Miller be, and he is hereby, vested with all the power, authority, 

and directions conferred upon said Walter 8. Cox by the de- 
276 ~~ cree of the court passed in said cause in the matter of the 

petition of Williams and Gallant; and, further, that said 
William J. Miller, as trustee, shall file in this cause his bond to the 
United States in the penalty of thirty thousand dollars, with surety, 
to be approved by the court or one of the justices thereuf, conditioned 
for the taithful discharge of the duties as trustee in the premises and 
of such other and further order and decree that may be passed in 
the premises; and, further, that said William J. Miller, as trustee, 
shall proceed to perform the duties required of said Walter 8. Cox 
by the said decree; and, further, it is ordered, adjudged, and decreed 
that said Walter S. Cox turn over to said William J. Miller all prom- 
issory notes, bonds, and other papers in this cause; and, further, that 
thereupon the bond of said Walter S. Cox as trustee be, and the same 


is hereby, cancelled. 
, CHARLES P. JAMES, Justice. 
15 Minutes, p. 350. 
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(Indorsed:) 1355, equity doc. 9. Augusta McBlair et al. v. John G. 4 
McBlair ef al. Decree accepting resignation of Walter S. Cox as ' 
trustee. Decree appointing William J. Miller trustee, &ec.; bond 7 
$10,000; also cancelling bond of Walter S. Cox, &c, &e. Filed 
Feb. 20, 1880. KR. J. Meigs, clerk. 

277-289 Receipt of Miller, Trustee, of Notes of J. IT. Mc Blair. 


In the Supreme Court of the District of Columbia. 


McBrair et al.) 
vs. 1555, Equity Doc. 9. 
McBuatr et al. f 


m4 
f 
I hereby acknowledge that I have received of Walter S. Cox, late 
trustee in the case of Augusta MeBlair et al. vs. John G. MeBlair et 
al., No. 1355, equity doc. 9, two promissory notes of J. IL. McBlair,  * 
dated June 11th, 1872, each for $12,260.75, payable to the order of 
said WalterS. Cox, trustee, respectively, in 3 and 6 months after date. 

eb. 27, 1880. 
WM. J. MILLER, Trustee. 


(Indorsed :) 1355, equity doe. 9. Augusta MeBlair e al. vs. John 
G. MeBlair et al. Receipt of Wm. J. Miller, trustee, to Walter S. 


Cox, late trustee, of two promissory notes of John I. McBlair. Filed ? 
Keb. 27, 1880. It. J. Meigs, clerk. - 
* * * * *k * * 

290 Decree Ordering Resale of Property. 
In the Supreme Court of the District of Columbia. In Equity. 
Avesta McBiatr et al. ) ‘ 
vs. - No. 1350. ; 
Joun G. McBram et al. J ’ 


This cause coming on to be heard on the report of William J. j 
Miller, trustee, filed in the above-entitled cause, and the same hav- 
ing been duly argued by Martin F. Morris, solicitor for Williams & 


Gallant, Francis Miller, solicitor for the District of Columbia, and o 

kk. C. Ingersoll, solicitor on behalf of said MecBlair and Ten Evek, j 
and duly submitted to and considered by the court, it is, this first a 
day of June, A. D. 1880, ordered, adjudged, and deereed that said ie 
trustee proceed to readvertise and sell the real estate heretofore sold 4 


to John Il. MeBlair at the cost and risk of said John If. MeBlair, 
the defaulting purchaser ; and, further, that the offer of said Jacob 
HI. Kengla and Joseph Libby be, and the same is hereby, rejected. f 

A. Bb. HAGNER, } 


Asso. Justice. 


(Indorsed:) 1355, equity. MeBlair et a/. vs. McBlair et al. Decree 
ordering trustee to proceed to readvertise & sell. M. 6, p. 24. Filed 
June 1,1880. R. J. Meigs, clerk. A 


ei | 


“AUGUSTA MCBLAIR ET AL. 47 


291 Defendants’ Appeal from Decree of June 1, 1880. 
In the Supreme Court of the District of Columbia. In Equity. 


Avucusta McBiatr et al. 
vs. No. 1355. 
Joux G. McBrarr et al. ) 


The clerk will enter an appeal to the general term from the order 
made in this cause at the special term of this court on the Ist day 
of June, 1880. This appeal is made in behalf of the defendants, 
John G. MeBlair, Virginia Smith, J. H. McBlair, Julia I. McBlair, 
Charles Ridgely McBlair, A. Jackson McBlair, Augusta Ten Eyck, 
Julia Ten Eyck, Jane Ten Eyck, Mary Ten Eyck, May Ten Eyck, 
John C. Ten Ey ck, and John C. Harkness, trustee. 


June 28th, 1880. 
CUPPY & INGERSOLL & 
MATT. H. CARPENTER, 
Sol. for the Above-Named Defendants. 


As no supersedeas is desired, the bond may be in the penalty of 
$100. 
June 28, 1880. 
A. B. HAGNER, 
Asso. Justice. 


(Indorsed:) In equity. No. 1355. Sup. court of the Dist. of 
Col. Augusta McBlair et al. vs. John G. McBlair et al. Notice of 
appeal. ‘Filed June 29, 1880. RK. J. Meigs, clerk, by M. A. Claney, 
ass’t clerk. Cuppy «& Ingersoll, & Matt. H. Carpenter, sol’s. 


292 Appeal of District of Columbia from Order of June 1, 1880. 


McBLair 
v8. bin Equity. 1355. 
McBrarr. 
Jurty 1, 1880. 


The clerk will please enter an appeai for the District of Columbia 


from order of June 1, 1880. 
FRANCIS MILLER, 
Assistant Attorney D. C. 


Appeal as ordered entered July Qn 1880, by the clerk, om 
Book 7, p. 202. 
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293 Petition of Williams and Gallant. 


In the Supreme Court of the District of Columbia, Holding an 
Equity Court for said District. 


AuGcusta McBriatr and Jutta Ten Eyck, Complainants, 
vs. 

Jounxn G. MeBratr, Virainta Ssira, J. Honrins, McBriatr, Jr., 
Julia MeBlair, C. Ridgely MeBlair, A. Jackson MecBlair, Augusta 
Ten Eyck, Maria Newton, John A. McIntyre, Mary FE. MacDon- 
ald, Delosia Davidson, by Their Next Friend, Wm. If. Philip; 
Julia Ten Eyck, Jane Ten Eyck, Mary Ten Eyck, John C, Ten 
Eyck, Albert Newton, Maria McCormick, Margaret Wallace, Mar- 
garet S. Chapman, Laura FE. Baker, Mary Page, Thomas H. David- 
son, and William A. McIntyre, Defendants. 


To the honorable the justices of the supreme court of the District of 
Columbia, holding an equity court: 


Your petitioners, Thomas Williams, and William G. Gallant, 
trading under the name, style, and tirm of Williams & Gallant, to 
the use of Joseph Libby and J. Ey Libby, trading as J. and J. E. 
Libby, — Jacob IL. Kengla, respectfully show, represent, and aver 
as follows: | 

1. That heretofore, to wit, on the 30th day of July, A. D. 1868, 
the above-named complainants filed their bill of complaint in your 

honorable court against the above-named defendants, alleging, 
204 among other things, that John Gadsby, father of said Augusta 

MeBlair and Julia Ten Eyck, died in the District of Colum- 
bia in IS44 after making and publishing his last will) and 
testament, whereby he devised to Provy Gadsby, James Eakin, and 
Alexander Melntyre and the survivors of them the following real 
estate (among other property) in trust after the expiration of twelve 
months from his death to permit his daughters to receive the 
rents, Issues, and profits of the lots of ground in Washington city 
known as lots Nos. 8, 1, 10, 11, 12, 13, 14, 15, 16, 17, 18, and 19, in 
square No. 78, for the sole and separate use and enjoyment, in equal 
moieties for life, respectively, so that neither said property nor the 
income thereof should be subject to the control or disposition of the 
respective husbands of his said daughters or responsible for their 
debts, &e.,and in case either of his said daughters should die leaving 
ho issue living at the time of her death that the interest or estate 
of her so dying without issue should become forthwith vested in the 
survivor in the same manner as her own moiety was before held 
and enjoyed; and in case both or either of his said daughters should 
die leaving issue living at the time of her death, then his said 
trustees should hold the property to the use of said issue, one moiety 
to each of said daughters, or in case one of them only should die 
leaving such issue, then, after the death of the other daughter, 
the whole of said property should vest in said issue in fee 
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simple; and that the contingency of the death of both of 
his said daughters without issue was not provided for by 
said testator, and consequently, in that event, said property would 
revert to his right heirs; and, further, that of the said lots 
of ground Nos. 8, 9, and 10 front on I street in said’ city, 

and were improved by a substantial row of dwellings, six in 
295 number, and all the other said lots being vacant and unim- 

proved, except where partially occupied by outbuildings, and 
that said dwelling-houses were of considerable value and if properly 
improved would yield a good income and revenue, which would 
inure to the benefit of all parties interested, but that they were out 
of repair, old-fashioned, and unprovided for with modern conveni- 
ences; that the vacant lots in the rear front on K street north, yielded 
no income, but would sell, and it would be greatly for the advantage 
of ali parties to make sale of said lots and apply the proceeds to the 
improvements of said dwelling-houses, and that they (complainants) 
had not the means to make such improvements, the income accru- 
ing to them from their father’s estate being wholly inadequate to 
their support, and said complainants by their said bill give as addi- 
tional reason for such sale was that said vacant lots were burdensome 
to them by reasons of the heavy municipal taxes to which they were 
subject, so that their retention defeated the primary object of the 
testator, which was not to burden said complainants, but to provide 
for them an ample revenue for their comfortable support; and, fur- 
ther, by their said bill gave the names of said John Gadsby and the 
children of said Augustia MeBlair and Julia Ten Eyck and also the 
heirs of Alexander McIntyre, and making them defendants to said 
bill. Complainants then prayed by their said bill that a decree be 
passed making a sale of said vacant lots for the object set forth 
above, as will more fully appear by reference to said bill filed in 
this cause and made part hereof if need be. 

2. That said cause was referred to Special Auditor Christopher 

Ingle, Esq., to take proof and report on the advisability of sale ; 
206 and, further, that said Special Auditor Ingle did take proof 

and made his report to your honorable court advising sale of 
said real estate for the purpose and object stated in said bill, as will 
appear by said report. 

3. That afterwards, on or about the 10th day of May, 1869, said 
cause came on for hearing on said bill, answers, and auditor’s report, 
and a decree was passed therein decreeing a sale of said lots and 
appointing Walter 8. Cox trustee to make said sale of the property 
deseribed in said bill, and the auditor’s report and depositions re- 
turned by said auditor, as will appear by said decree, which is made 
part hereof if need be. | 

4. That afterwards said Walter S. Cox, as trustee, reported to the 
court that he had soid said property, to wit, lots 14, 15, 16, 17, 18, 
19, 20, & 21, and the north 23 feet and 5 inches of lot 13, in square 
No. 78, to John H. McBlair (who is the husband of said Augusta 
McBlair, one of the complainants) for $24,521.50, for which he, as 
trustee, took from said John HH. McBlair (for the purchase-money) 
two promissory notes of said John H. MecBlair, each for $12,260.70, 
(—13529 
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bearing date on or about — day of June, 1872, payable, respectively, 
in three and six months after date, with interest; and thereupon 
your honorable court, on the 13th day of Jane, A. D. 1872, passed 
an order that the parties interested (in said cause) show cause, on or 
before the 15th day of July, 1872, next, why said sale should not be 
ratified and confirmed, as will appear by said decree, which will be 
made part hereof if need be. 

That the said deeree of sale contained a clause that “a lien be 
reserved on said property for said purchase-money, and on the rati- 

fication of such sale and full payment of the purchase-money 

207 “ trustee shall convey the property sold to the purchaser.” 

That vour petitioners are informed and believe that 

the said hen H. McBlair never paid to said Walter 8. Cox, trustee, 

said purchase-money, nor did he, the said) John HL. McBlair, 

ever receive a deed for said) property, as will appear by the answer 

of said Walter 5S. Cox filed to the petition of your petitioners in this 

cause, Which your petitioners pray leave to read and imake part 
hereof if need be. 

That afterwards the said John H. McBlair and his wife, Au- 
vusta MeBlair, by their deed bearing date the 26th day of July, A. 
1). 1872, sold and conveyed said lots and part of lot to the District 
of Columbia for and in consideration of $26,521.50, as will appear by 
sald deed, recorded in Liber 694, folio 14, one of the land records of 
the District of Columbia, which your petitioners pray leave to read 
and refer to and make part hereof if need be. 

S. That afterwards, on the 20th day of July, A. D. 1872, vour pe- 
titioners entered into a written contract with said John EH. MeBlair, 
agent of the estate of said John Gadsby (of which the said eomplain- 
ants and defendants in the above-entitled cause are the heirs and 
devisees), to remodel and remodernize the said dwelling-houses on 
said I street and referred to in said bill of complaint ; and, further, 
that your petitioners did complete and finish said houses and on 
completion of said dwelling-houses your petitioners claimed a 
balance due them on said contract and for extra work, $2,299.20 ; 
and, further, that said balance not having been paid to your  pe- 
titioners, your petitioners, on or about the 14th day of July, A. D. 
1876, tiled their petition in the above-entitled cause, to the use of 
said J. & J. Ek. Libby and Jacob HL. Kengla, against the said 

complainants and the defendants, MecBlairs and Ten E yeks 
298) and John IH. MeBlair and othe: s, and also against John C. 

Ilarkness, as trustee of said John Gadsby’s estate, setting forth 
that your petitioners had done the work on said houses and ex- 
peeted to be paid out of the proceeds of sale of said lots, and that 
said complainants and other parties to said equity cause and said 
John C. Tlarkness, trustee aforesaid, well knew that:your petitioners 
were doing the w ork on said houses ,and prayed that said John C. 
Harkness, as trustee hereinafter mentioned, pay to vour petitioners, 
to the use of said J. & J. E. Libby and Jacob H. Ker igla, said bal- 
ance, $2,200.20, as will appear by said petition; and, ‘further, said 
petition of your petitioners, with the answer thereto, depositions : and 
auditor's report on said petition and exceptions to suid auditor's re- 
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port, came on for hearing before your honoreble court, and on the 
13th day of December, 1877, your honorable court passed a decree 
overruling said exceptions to said report, and found that the sum of 
$2,050.70, with interest from the 30th day of April, 1873, to be due 
and payable to your petitioners, to the use of said J. & J. E. Libby 
and Jacob H. Kengla; further, by said decree declared the same a 
lien on the proceeds of sale of said lots and part of lot sold by 
Walter S. Cox, trustee, and further directed and ordered said 
Walter S. Cox, as trustee, to proceed to collect from said purchaser 
or purchasers of said lots the purchase-money and the interest due 
thereon, and then pay your petitioners, to the use of said J. & J. E. 
Libby and Jacob H. Kengla, or their solicitors the said sum of 
$2,050.70 and interest, together with the costs and expenses incurred 

by your petitioners or their assigns. 
And further decreed, if said purchase-money and interest 
209 was not paid, then said Walter S. Cox, as trustee, was directed 
to proceed to readvertise and sell said lots under the same 
terms and conditions as in the original decree of sale prescribed, at 
the cost and risk of the said purchaser or purchasers; and, further, 
if said purchase-money should not be sufficient to pay said sum of 
$2,050.70, interest and costs, then said John C. Harkness, as trustee, 
was and is directed and ordered by said decree, out of anv moneys 
in his hands or which should come into his hands, as trustee, under 
the decree appointing him trustee of Gadsby’s estate, to pay your 
petitioner or his assigns, said Libby & Libby & Kengla, whatever 
may be necessary to pay said sum of $2,050.70, interest and costs, as 
will more fully appear by said decree, which is made a part hereof. 
9 Your petitioners further show they are informed and believe, 
and so believing aver, that the said purchase-money not having 
been paid by the said John H. MecBlair for said lots and part of said 
lot, and the District of Columbia having some apprehension as to 
its title tosaid lots and part of lot, filed its petition in your honorable 
court in the above-entitled cause claiming it had purchased from 
said John Hl. MeBlair the aforesaid lots and part of lot in consid- 
eration of $26,000 in bonds, and that said John H. MeBlair and his 
wife, Augusta McBlair, had conveyed, by deed, said lots to said Dis- 
trict, and praved an account of the expenditures made of said pro- 
ceeds of said bonds on the real estate of the said complainants and 
defendants in this cause by said John H. MeBlair, and also that said 
promissory notes given by said John H. McBlair to said Walter S. 
Cox,as trustee, be cancelled, and that the said Walter S. Cox be 
300 directed to convey said lots to said District; and, further, on 
the hearing said petition of said District and proof taken 
thereon, your honorable court, on the 7th day of August, 1875, 
passed an order and decree directing the said Walter S. Cox, as trus- 
tee, to execute and deliver a conveyance of said lots and part of lot 
to said District of Columbia; and, further, to surrender said promis- 
sory notes of said John H. McBlair to the said John H. McBlair 
as though the said notes had been paid, from which said decree an 
appeal was taken, and, on the 7th day of August, A. D. 1875, your 
henorable court, holding a general terin, on the 4th day of March, 
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A. D. 1876, reversed said decree with costs and remanded said cause 
to your honorable court, holding a special term, to be further pro- 
ceeded with as the parties might be advised and without prejudice 
to the right of the defendants, The District of Columbia, to proceed 
in said cause or any other suit as it might be advised or was enti- 
tled to. 

10. That, on or about the 26th day of April, 1871, the said Julia 
Ten Eyck and others filed their bill of complaint in your honorable 
court against said Augusta McBlair and others, being equity cause 
No. 2368, and, among other things, prayed the appointment of new 
trustees in place and stead of Provey Gadsby, James Eakin, and 
Alexander McIntyre, trustees and executors in the last will and tes- 
tament of John Gadsby, deceased, and in said equity cause No. 2368 
mentioned, and vour honorable court, on the 4th day of May, A. D. 
1872, appointed John C. Harkness, Esq., trustee in place of the said 
Provey Gadsby, James Eakin, and Alexander MeInuyre, deceased. 

11. That the said Honorable Walter S. Cox having been 
301 appointed and qualified as one of the justices of your honor- 
able court, he, on or about the 20th day of February, 1880, 
resigned his office as trustee aforesaid, and your honorable court ac- 
cepted said resignation and constituted and appointed William J. 
Miller trustee in place and stead of said Honorable Walter 8. Cox 
and vested said Miller, as trustee, with all the power and authority 
conferred on said Walter S. Cox by said deeree, and, further, by 
said decree, vested the said Miller, as trustee, with all the power and 
authority and directions conferred on said Walter 8. Cox by the de- 
cree of your honorable court passed in this cause in the matter of 
said petition of Williams & Gallant to the use of your petitioners. 
12th. That said John H. MeBlair, purehaser of said lots and part 
of lot, having failed to pay the purchase-money and interest on said 
lots, the said William J. Miller, as trustee in place of said Walter 3S. 
Cox, called on said John TL. MeBlair to pay said purchase-money and 
interest, aud, said MeBlair still refusing to pay the same, the sai: 
William J. Miller, as trustee, readvertised said lots and part of said 
lot to be sold at public auction in front of the premises on 28 day 
of April, 1880, at 5 o'clock p. m., on the same terms and conditions 
as prescribed in the said original decree; that at said date and hour 
the said Miller, as trustee, attended at said place and offered said 
real estate for sale, when Francis Miller, Esq., attorney of said Dis- 
trict of Columbia, publicly gave notice to all persons as intending 
purehasers that the said District of Columbia held the fee-simple 
title to said lots and part of lot and the improvements thereon and 
whoever bought would buy with that notice; and, further, that im- 
mediately after the above announcement so made by said Francis 
Miller, Esq., Edward C. Ingersoll, attorney of your honorable court, 
at said sale also publicly announced to all persons present 
302 at said sale words to the following effect: “ That he, as attor- 
hey, gave notice, on behalf of the heirs of John Gadsby, to all 
intending purchasers that the said District of Columbia did not own 
the fee simple to said lots and part of lot, and thereupon said trustee, 
receiving no bid for said property, withdrew the same from sale and 
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made his report to your honorable court; and, in consideration of 
said report, your honorable court, on the Ist day of June, A. D. 1880 
(after hearing arguments from Martin F. Morris, Esq., solicitor for 
said Williams & Gallant, and Francis Miller, Esq., solicitor on be- 
half of the District of Columbia, and E. C. Ingersol, Esq., solicitor on 
behalf of said McBlair and Ten Eycks), decreed that said William J. 
Miller, trustee, proceed to readvertise and sell said real estate, to wit, 
said lots and part of lot heretofore sold to said John H. McBlair, at 
the cost and risk of said John H. McBlair, the defaulting purchaser.” 
13th. That afterwards, in pursuance to the last-mentioned decree, 
the said William J. Miller, as trustee, did readvertise said real estate 
to be sold on the — dav of , A. D. 1880, at -- o'clock p. m., in 
front of said premises, at public auction; and, in pursuance to sard 
advertisement, said William J. Miller, as trustee, did then and there, 
through Walter B. Williams & Co., auctioneers, offer said real estate 
for sale at public auction, when said E. C. Ingersol, Esq., again pub- 
licly gave notice and stated to all persons present words to the fol- 
lowing effect: “That he, as attorney for the Gadsby heirs, gave 
notice to all intending purchasers that the Gadsby heirs claimed the 
title to said real estate, and whoever purchased would pur- 
303 ~—s chase a lawsuit and would take with that notice,” or words 
to that effect; and thereupon, no one bidding over $20,000 
for said property, said trustee withdrew said property from sale, the 
value of real estate and improvements thereon being valued, in a 
perfect fee title, by said trustee at $60,000. 

l4th. That your petitioners are informed and believe, — so be- 
lieving aver, the fact to be that said Gadsby heirs, by and through 
said John C. Harkness, as trustee, and the District of Columbia have 
got into litigation on the common law side of your honorable court 
as to said lots and part of lot, the lawsuit being as follows: Jolin C. 
Harkness vs. District of Columbia, at law, No. 16602, ejectment fr. 
lots 14 to 21, both inclusive, and part of lot 13, in square No. 78, 
and said suit is still pending. 

15th. Your petitioners further show they are informed and be- 
lieve, and so believing say and aver, the complainants’ bill in this 
‘ause Was filed under an act of Congress entitled “An act to authorize 
the circuit court of the District of Columbia to decree sale in certain 
causes,” and further assuming that at the date of the filing of said 
bill the condition of the title was such as to authorize proceedings 
under the act referred to, vet the following irregularities appear in 
the said proceedings, to wit: 

Ist. The bill of complaint, while averring that the children of 
William Gadsby have a contingent interest in the property, fails 
formally to make them party defendants, although their names are 

included in the process of the court. 
304 2nd. The said bill seeks only a sale of lots 8 to 19, inclusive, 
in square No. 78, and neither in said bill, answers, or exhibits 
therewith filed is it alleged, claimed, or admitted that lots 20 and 21 
are subject to the trust declared in the will of said John Gadsby in 
favor of complainants and their issue; and, 
3rd. The proceedings show no service of process upon the infant 
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defendants, C. R. McBlair, A. Jackson McBlair, Jane Ten Eyck, and 
Mary Ten Eyck, nor that they were produced in court, nor any an- 
swer by them through guardian ad litem ; and, further, 

4th. The proceedings show the infant defendants, Jane and Mary 
Ten Eyck, to be non-residents, and no commission issued to appoint 
guardian ad litem; and, — 

Sth. The proceedings show no service of process or publication 
against the defendant, Margaret S. Chapman, one of the heirs of 
John Gadsby ; and, further, 

Gth. The answers of the infant defendants, Jane Tey Eyek and 
Mary Ten Evyek, in proper person (they not being shown to be over 
14 vears of age), and their answers not “ under oath,” as required by 
the second section of the act of Congress referred to, and your peti- 
tioners show that they are advised, and being so advised say, that 
the irregularities above set forth are sufficient to invalidate the title 
to said lots and part of said lot under the decree of sale in said 
above-entitled cause. 

16th. Your petitioners further say that they are advised, 

009 informed, and believe, and so believing say, that no such con- 
dition of title to said lots and part of lot set forth in said bill 
existed at the inception of the said proceedings as to confer juris- 
diction on your honorable court under said act of Congress of A. D. 
1856. The said act provides that, “In all cases in which real estate 
within the District of Columbia shall have been limited heretofore 
or shall be limited hereafter by the provisions of any deed or will 
to one or more — for life or lives with a contingent limitation over 
to such issue of one or more of the tenants for life as shall be living 
at the death of their parent or parents and — the said deed or will 
containing the limitation shall not prohibit a sale the circuit court 
for the District of Columbia, upon application of the tenant for life, 
shall have power to deeree a sale of such real estate if upon the 
proofs it shall be of the opinion that it is expedient to do so, and to 
decree to the purchaser an absolute and complete title in fee simple.” 

And, further, your petitioners aver that, although the proceedings 
under said act seems to have been founded upon what purports to 
be a copy of the last will and testament of said John Gadsby, and 
Which supposed copy of said will is filed with said bill as Exhibit 
A, yet, on comparing it with the original will of said John Gadsby 
as probated and recorded in the office of the register of wills of the 
District of Columbia, it will be seen that said copy or Exhibit A is 
not a copy of said will as in said copy or Exhibit A. Said lots are 
desertbed “as lots numbered, 8, 9, 10, 11, 12, 138, 14, 15, 16, 17, 18, 

and 19, in square No. 78,” whereas said lots in said original 
006 will are described as lots 8, 9, 10, 11, 12, 13, 14,15, 16, 17,18, 

and 19, in square numbered seventy-six, and are devised and 
limited upon the trust set forth in said will and bill mentioned ; 
and, further, it will be found on examination of said original will 
that the lots in square numbered seventy-eight are devised under a 
general clause in fee to his executors, Provy- Gadsby, James Eakin, 
and Alexander McIntyre, in trust to pay debts, with power to sell 
and convey for that purpose, and after payment of debts the balance 
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in property or proceeds of sale to be equally divided between said 
testator’s five children, said Augusta McBlair, Julia Gadsby — 
Ten Eyck), Margaret S. Chapman, Ann Sophia Newton, and William 
Gadsby. 

17th. Your petitioners further show they are informed and be- 
lieve, and so eeneveng say, that said testator died seized and Ary 
sessed of lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 19, 20, 21, 22, 28, 29 
and 30, in square No. 76 (seventy-six). 

1Sth. Your petititioners further show and aver that they are in- 
formed and believe that the said John C. Harkness, as trustee of 
said John Gadsby’s estate, has been in full possession of said dwell- 
ing-houses so remodeled by your petitioners since the same were 
completed, to wit, since 1873, and has been collecting and receiving 
the rents thereof for the benefit of said complainants and other 
heirs of said John Gadsby. 

1%th. Your petitioners, from information and belief, further show 

and aver that under said complainants’ bill of complaint and 
307 ‘the proceedings had thereon it is utterly impossible to°make 
sale of said real estate and pass title thereunder. 

20th. Your petitioners further show that said John C. Harkness, 
as trustee of said John Gadsby’s estate, has in his hands (as they 
are informed and believe) bonds, stocks, and moneys and other per- 
sonal assets of the estate of said Jolin Gadsby to a very large 
amount, but what amount your petitioners do not know ; hence pray 
said John C. Harkness, as trustee, may by his answer be made to 
discover and make known what amount of bonds, stocks, moneys, 
and other personal assets of said estate he holds as trustee, the nat- 


‘ure and kind of said bonds and stocks, and also what rents he has 


collected on said dwelling-houses since the completion of the same, 
in 1873, and if said houses or either of them be occupied by either 

complainants or defendants, how long have they or either of them 
occupied said houses or either of them. 

In consideration of the premises, and whereas your petitioners 
cannot have acquired relief on the common law side of you honor- 
able court, your petitioners prdy as follows: 

ist. That your honorable court will pass an order commanding 
and directing said John ©. Harkness, trustee, out of the rents of said 
dwelling-houses, to pay your petitioners the suid sum of $2,050.79, 
with interest from the 50th day of April, 1873, and costs on said 
petition of Williams and Gallant and this petition. 

2nd. That your honorable court will pass an order command- 

ing and directing said John C. Harkness, trustee, out 
308-316 of any moneys in his hands as trustee of said estate, to 

pay your petitioners the said sum of $2,050.70, with in- 
terest from the 30th day of April, 1873, and costs of said petition of 
Williams and Gallant and this petition. 

drd. That your honors will pass an order of decree directing and 
commanding said John C. Harkness as trustee to sell and dispose of 
the bonds, stocks, and other personal assets he holds as trustee of 
said Gadsby’s estate, or so much thereof as may be necessary, and 
out of the proceeds of sale to pay your petitioners the said sum of 
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$2,050.70, with interest from the 30th day of April, 1875, and costs 
of the proceedings had on said petition of said Williams and Gal- 
lant, and also the cost on this petition. 

4th. That your honors will passa rule on said defendant, John C, 
Harkness, trustee, to appear and answer this petition and show cause 
why the prayers of vour petitioners should not be granted. 

Sth. That your petitioners may have such further and other relief 
in the premises as to your honors may seem right and equity de- 
mands, the premises considered, and the nature of the case may 
require. ' | 
MERRICK & MORRIS «& 
W. J. MILLER, 


Sol’rs for Petitioners. 


(Indorsed :) 1355, equity. Augusta McBlair et al. vs. John G. Me- 
Blair ef al. Petition of Williams and Gallant to use of Libbys and 
Kengla. Merrick & Morris & W. J. Miller, sol’rs for petitioners. 
Serveck copy of this petition and order of court on John C. Hark- 
ness Jan’y 20, 1881. F. Douglass, marshal. Filed Dee. 27, 1580. 
R. J. Meigs, clerk. 

* * * * + * * 


317) Order’ Requiring Harkness, Trustee, to Comply with Decree of 
© December 13, 1877. 


In the Supreme Court of the District of Columbia. 


Aveusta McBratr et al., Complainants, 
rs. Equity No. 1355, 
Joun G. MeBratr et al., Defendants. 


It appearing to the court, upon the petition filed in this cause on 
the 27th dav of December, A. D. 1880, by Williams and Gallant, to 
the use of Libby and Kingla, and the answer thereto of the respond- 
ent, John C. Harkness, trustee, that itis impracticable to carry into 
effect so much of the decree entered in said cause on the 15th day 
of December, A.D. 1877, as provides: for a resale of the lots of ground 
therein mentioned ; and, further, that the amount in said decree 
found due to the said petitioners yet remains wholly unpaid and 
unsatisfied, it is thereupon ordered by the court this Srd day of 
February A. D. 1SS1, that the said respondent, John C. Harkness, 
trustee, do, within thirty davs from and after the date hereof, com- 
ply with the terms of said deeree so far as the same apply to him, 
and he ts hereby ordered and decreed to satisfy the claim and de- 
mand of the petitioners from the funds in his hands as trustee of 
the estate of John Gadsby and the costs of this proceeding. 

And from this order the said respondent, John C. Harkness, 
trustee, prays an appeal to the general term, which is hereby 
allowed. | 

by the court: 


A. WYLIE. 
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(Indorsed :) 1355, equity. Augusta McBlair et al. vs. John G. Me- 
Blair et al. Order of court requiring John C. Harkness, trustee, to 
comply with decree of December 13, 1877. M.7, p.10. Filed Feb. 
3, 1881. R. J. Meigs, clerk. 


318 Decree — General Term Directing Harkness to Pay Claim of Wil- 
| liams and Gallant. 


In the Supreme Court of the District of Columbia. In Equity. 


vs. 


Avcusta McB iatrr et al. 
No. 1355. 
Joun G. McBuiatr e¢ al. 


This cause came on to be heard on appeal taken from the decree 
passed in said cause by the special term of the court, in equity, on 
the 3rd day of February, A. D. 1881, and the same having been 
duly considered by the court, it is, this 14th day of June, A. D. 1881, 
ordered, adjudged, and decreed that the said decree be, and the same 
is hereby, modified so that the said John C. Harkness, trustee, within 
thirty (50) days from the date hereof, pay out of the funds in his 
hands, as trustee of said John Gadsby’s estate, to the said Williams’ 
& Gallant’s assignees or their solicitors of record the said sum of two 
thousand and fifty ;;°5 dollars, with interest only from the 13th day 
of December, A. D. 1877, and also pay the costs of the proceedings 
had on the seyeral petitions of said petitioners; and, further, that in 
all other respects said decree be, and the same is hereby, affirmed : 
and, further, that the said John C. Harkness, trustee, be, and is 
hereby, allowed credit in his account for the same when paid. 


By the court: 
MacARTHUR, 
For Gen'l Term. 


(Indorsed:) 1555, equity. Augusta MecBlair e¢ al. vs. John G. 
McBlair et al. Decree modifying decree of February 3, 18581, direct- 
ing trustee to pay Williams’ & Gallant’s assignees or sol. $2,050.70, 
interest, &e., and costs. 4G. T. 141,72. I acknowledge service of 
thisorder. June 16,A. D.1881. John C. Harkness, per H. W. Ganett, 
sol’s. Filed June 14,1881. R. J. Meigs, clerk. 


319 Order to Enter Claim of Williams & Gallant Satisfied. 


In the Supreme Court of the District of Columbia, the 15th Day of 
July, 1881. 


McB.iarr et al. 
v8. No. 1355, Eq. Doe. 9. 
McBuarr et al. 


The clerk will please enter the claim of Williams & Gallant, to 
use of J. and J. E. Libby & Jacob H. Kengla, under petition and 
decree in this cause, fully paid and satisfied debt, interest and costs, 
by John C. Harkness, trustee. | 


8—1329 


58 THE DISTRICT OF COLUMBIA VS. 


The amount paid is $2,821.73 (twenty-eight hundred and twenty- 


one 7'¢°5 dollars). 
MERRICK & MORRIS & 
WM. J. MILLER, 
Solicitors for Williams & Gallant, to Use of 
J.& J. E. Libby & Jacob H. Kengla, 
Per W. J. MILLER. 


(Indorsed :) No. 1355, equity. MecBlair vs. McBiair. Order to 
enter paid debt, interest & costs, claim of Williams & Gallant, to 
use of J. & J. E. Libby & Jacob H. Kengla. Filed July 16, 1881. 
R. J. Meigs, clerk. 


320 Order to Place Appeal of District of Columbia on General Term 
Calendar. 


McBratir et al. 
vs. In Equity. No. 1355. 
McBratr, Distr. or Cor., et al. 


The clerk will please place on the calendar of the general term 
the appeal taken by the District of Columbia on July 1st, 1880. 


Nov. 19th, 1885. 
H. FE. DAVIS, 
Attorney for District of Columbia. 


Appeal as ordered entered 1885, 11, 19, by the clerk,Order Book 
0, p. 343. 


321 Decree Affirming Decree at Special Term of June 1, 1880, and 
| Appeal by District of Columbia. 


In the Supreme Court of the District of Columbia, in General 
Term. 


Aveusta McBratir et al. 
rs. No. 1355, Eq. Doe. 9. 
Joun G. McBriatir et al. 


This cause coming on to be heard in the general term on the ap- 
peal of the District of Columbia from the decree of the special term 
passed therein on the first day of June, A. D. 1880, and having 
been argued by counsel for the parties, respectively, and duly con- 
sidered, it is by the court in general term, this 1st day of February, 
A. D. 1887, ordered, adjudged, and decreed that the said deeree of 
the special term be, and the same hereby is, aftirmed, and that Wil- 
liam J. Miller, the trustee appointed by the court for the purpose, 
be, and he hereby is, authorized and directed to readvertise and re- 
sell the real estate heretofore sold to John H. MeBlair, at the risk 
and cost of the said John H. McBlair, the defaulting purchaser ; 


satan: ARRANGE WETS SRR aS REA ON Rt: 8 


AUGUSTA MCBLAIR ET AL. 59 


and from this decree the District of Columbia prays an appeal to 
the Supreme Court of the United States, which is allowed. 
CHARLES P. JAMES, Justice. 


(Indorsed :) No. 1355, eq. doc. 9. Augusta McBlair e¢ al. vs. 
John G. McBlair et ai. Decree of general term affirming decree of 
June Ist, 1880, and directing trustee to resell, &c. Appeal to Su- 
preme Court of the United States. 5 Minutes General Term, page 


506. Filed Feb. 1, 1887. R. J. Meigs, clerk. 


322 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


| CLERK’s OFFICE, 
SuPREME Court OF THE DistTRICT OF COLUMBIA. 


I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
tile and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 21st day of De- 
cember, 1887. 

[Seal Supreme Court of the District of Columbia. ] 
| R. J. MEIGS, Clerk, 
By 


Assistant Clerk. 
Justice’s Certificate. 


I, FE. F. Bingham, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in 
due form. 

Witness my hand ana seal this 21 day of Dec., 1887. 

E. F. BINGHAM, [seat.] 
Chief Justice. 


Clerk's Certificate to Justice’s Official Character. 


I, R. J. Meigs, clerk of said court, hereby certify that E. F Bing- 
ham, whose genuine signature is subscribed to the foregoing certifi- 
cate, was, at the time of signing and attesting the same, chief justice 
of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 21st day of De- 
cember, 1887. 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 
Assistant Clerk. 


By 


[Endorsed :] Authentication of record. 


OO THE DISTRICT OF COLUMBIA VS. AUGUSTA MCBLAIR ET AL, 


625 In the Supreme Court of the United States. October Term, 
1SS*7. 


Tue Disrrier or Conumpra, Appellant, 
rs No. —. 


Avcusta MeBratk and Others, Appellees. 


It is stipulated and agreed between counsel for the appellant and 
appellees, respectively, threat thre: above-entitled Coullse shall be sub- 
mitted upon printed arguments auder rule No. 20, and that upon 
seh submission the following portions of the recard only may be 
printed, namely, the following pages of the transcript of the record 
filed in the said cause, to wits The first fifty-three (55) pages: pages 
one hundred and cieht to one hundred and sixteen, both melusive ; 


paves one hundred and forty-three to one hundred and forty-nine, * 


both rmelusive;: pages one hundred and fifty-three to one hundred 
nic fifty five, both inclusive: the deposition of Joli OH. 
2-4 MeBhaur, on pages one hundred and eighty-one to one lun- 
dred and cightw-six, both drelusive; pages two hundred and 
sixty-one to two hundred and sixty-cight, both inclusive : pages two 
hundred and seventy-three to two hundred and seventy-seven, both 
Inclusive; pages two hundred and ninety to three hundred and 
cleht, both tnelusive; pages three hundred and seventeen to three 
hundred and twenty-one, both mnelusive. 
HENRY Ek. DAVIS, 
Attorney for Appellant, 
J.J. DARLINGTON, 
Affornaey for lpn lees, 


[Mndorsed :| Sup.Court USS. TSs7,Oct'r term. No. 1520. The 


District of Columbia, app lt, rs. Augusta MeBlatr ¢f a/, Stipulation 
to submit under 20th rule and tn regard to printing record, 
[Stamped :] Ottice Supreme Court U. S. Filed Dee. 28, 1887. 
James TH. Mehkenney, clerk. 
Mndorsed on cover: District. of Colurobta Spree Court, No. 
1529. The Distriet of Columbia, appellant, es. Augusta MeBlair 
et al, Miled Deeember 2S, ISS7. 
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AUGUSTA McBLAIR ANp Oriens, APPELLEES. 
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BRIEF IN BEHALF OF THE APPELLANT. 


Henry E. Davis, 


For the Appellant. . 
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IN THE 


Supreme Court of the Anited States. 


OCTOBER TERM, 1887. 


No. 1329. 


—_ : 


THE DISTRICT OF COLUMBIA, APPELLANT, 


against 
AUGUSTA McBLAIR anp OtHeErs, APPELLEES. 


BRIEF IN BEHALF OF THE APPELLANT. 


I. 
STATEMENT OF THE CASE. 


This cause involves certain real estate in the city of Wash- 
ington, District of Columbia, known as part of lot 13 and all 
of lots 14 to 21, inclusive, in square 78. Although the rec- 
ord does not show the fact, the property is improved by the 
building known as the Western Market, erected by the ap- 
pellant on Twenty-first and K streets northwest. 

The property was part of the estate of John Gadsby, who 
died in 1844, leaving a will, whereby he devised it, with 
other of his property, to three trustees, the last survivor of 
whom was one Alexander McIntyre, who had also died be- 
fore the filing of the bill. The property in controversy was 
unimproved, but lots 8, 9, and 10, in the same square and 
included in the devise to the trustees, were inproved by a 
row of dwelling-houses. 


4 


pro confesso above mentioned was as to “ all non-resident de- 
fendants” (6, folio 11). It is further to be noted (and this ap- 
plies also to the case of the two Ten Eyck girls), that a second 
pro confesso was made against non-residents and the cause 
thereupon set for hearing (10, folio 19); and the order of refer- 
ence made the same day recites a decree pro confesso “ against 
the non-resident defendants, after due publication [mistran- 
scribed and misprinted ‘one public auction ’],and also against 
the resident defendants who have been served with process 
and have made default,” &c. (10, folio 20).* It is wholly im- 
material that the mere formal proof of publication as to the 
non-residents does not now appear in the record; it will be 
presumed, if necessary. 


Returning to the bill, its meritorious averments are (2, folios 
3, 4) that the lots 8,9, and 10 were improved by dwellings and 
the other lots unimproved, yielding no revenue and a burden 
in respect of taxes; that the dwellings were out of repair and 
old-fashioned, and the estate was not productive of sufficient 
revenue to provide for their proper improvement, while the 
unimproved lots would sell and it would be to the advantage 
of all parties to have them sold and their proceeds applied to 
the impravement of the dwellings; and that relief could be 
had in the premises only by virtue of the act of Congress of 
August 18, 1856 (11 Stats., 118). The prayer of the bill is 
not for the appointment of a new trustee under the will of 
Gadsby, but for a sale directly of the unimproved lots for 
the object mentioned, and for general relief. 

Such answers as were filed in effect consented to the relief 
prayed, and the cause came on for hearing on these answers 
and the decrees pro confesso, &c., above mentioned, and was 
referred to a special auditor (10, folio 20), who reported in 
favor of the prayer of the bill (11, folio 21). It is true that 
in the bill no mention was made of the lots 20 and 21, 
whereas they \ were mentioned in the testimony accompany- 


—_ — a ee ee ee 


* Since the transe evigt of record was ‘filled the cle rk’: s ce srtificate showing 
this error has been procured and filed. 
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ing this report. On the coming in of the report the court, 
on May 10, 1869, passed the following decree (12, folio 
23, 24): 


This cause coming on to be heard on the auditor’s report 
filed the Sth instant, it is by the court, this 10th day of May, 
1869, ordered, adjudged, and decreed that the property de- 
scribed in the bill’ and the auditor’s report and deposition 
returned by him be sold, and that Walter S.‘Cox be, and he 
is hereby, appointed trustee to make such sale, and the 
manner and course of his proceedings shall be as follows, 
viz: He shall first file in this cause his bond to the United 
States in the penalty of eight thousand dollars, with security 
to be approved by this court or a judge thereof, conditioned 
for the due discharge of his duties as trustee under this and 
every future order and decree in this cause; he shall then 
proceed to make sale of said property at public auction or 
at private sale, as he may find most expedient, and if at 
publie auction, after giving at least three weeks’ previous 
notice by advertisement in some convenient newspaper of 
the time, place, and terms of sale, which terms shall be, one- 
third of the purchase-money to be paid in cash and the 
residue in two equal installments at six and twelve months 
after date, with interest, to be secured by approved notes 
and a lien reserved, and on the ratification of such sale and 
full payment of the purchase-money he shall convey the 
property sold to the purchaser, with all the title of the par- 
ties to this cause, and, as soon as convenient after any such 
sale, he shall make report of the same and of the fairness 
thereof to this court, under oath, and shall bring into court 
the proceeds of sale to abide the court’s future order in the 
premises. 


From this decree no appeal was taken or ever altempted to be 
taken by or in behalf of any one, and no further step was taken 
in the cause for above three years, when, on June 13, 1872, 
the trustee, who had in the meantime duly qualified (12, 13), 
reported as follows (13, folio 26): 


The undersigned, trustee in the above-entitled cause, 
respectfully reports that he has made sale of the lots of 
ground described in the bill, being lots fourteen, fifteen, six- 
teen, seventeen, eighteen, nineteen, twenty, and twenty-one, 
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and the north twenty-three feet five inches of lot thirteen, in 
square No. “seventy-eight,” to J. H. McBlair for the sum of 
twenty-four thousand five hundred and twenty-one ;'°5 dol- 
lars; for which suin the said McBlair has passed to the un- 
dersigned his two promissory notes, each for twelve thousand 
two hundred and sixty 7,3; dollars, payable, respectively, in 
three and six months after date, with interest. , 


Thereupon the court confirmed the sale thus reported by 
the following order nisi (14, folio 27): 


The trustee in this cause having reported that he has sold 
lots Nos. 14, 15, 16, 17, 18, 19, 20, and 21 and the north 23 
feet 5 inches of lot 13, in square No. 78, in the city of Wash- 
ington, in the aforesaid District, to J. H. MecBlair for 
$24,521.50, and that the purchaser has passed to him his two 
notes for the purchase-money, each for $12,260.75, payable, 
respectively, in 3 and 6 months after date, with interest— 

It is, by the court, this 15th day of June, 1872, ordered 
that the parties interested shew cause, on or before the 15th 
day of July next, why said sale should not be ratified and 
confirmed. 


And no cause to the contrary having been shown, the court, 
on July 16, 1872, finally confirmed the sale, as follows (14-5): 


Ordered, this 16th day of July, A. D. 1872, that the sale 
hereinbefore reported of lots Nos. 14, 15, 16, 17, 18, 19, 20, 
and 21 and the north 23 feet 5 inches of lot No. 13, in square 
No. 78, in the city of Washington, be, and the same is hereby, 
finally ratified and confirmed, no cause to the contrary thereof 
having been shown,as prescribed by the conditional order of 
ratification of said sale passed in this cause on the 13th day 
of June, 1872. 


From this action of the court no appeal was ever taken or at- 
tempted. 


It is undeniable that McBlair, the purchaser, never paid 
the trustee the twu notes or either of them given in consid- 
eration for the lots, as also that the trustee never made a 
conveyance to McBlair; but on July 26, 1872—that is to 
say, ten days after the final confirmation of the sale to him— 
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McBlair, for the consideration of $26,521.50, or just $2,000 
more than the face of his notes, conveyed the property to 
the District of Columbia (17-19). This consideration was: 
paid by the District in the certain bonds authorized by the 
act of the Legislative Assembly of August 23, 1871 (acts of 
First Assembly, 1st sess., p. 117), which bore interest at 
seven per centum per annum, payable semi-annually on the 
first days of January and July. There is no dispute as to 
this or as to the facts that the consideration, $26,521.50, is 
truly expressed in the deed, and McBlair received bonds of 
the face value of $27,350 (16, folios 31,32; 22, folio 45; 24, folio 
48). There was, however, a contention made by McBlair 
that the Governor of the District, in making the transaction, 
guaranteed the bonds at 97 cents on the dollar (23, 24, folios 
47, 48; 39, folios 185, 186); the contention of the District 
being, on the other hand, that the consideration was to be paid, 
and was paid, in the bonds “computed at ninety-seven cents 
on the dollar” (16, folio 32). Aside from the Governor's 
wani of power to give the guarantee claimed, McBlair’s con- 
tention is manifestly wrong and that of the District right; 
for on McBlair’s hypothesis he would have received bonds 
of the face value of the purchase price, viz., $26,521.50, the 
value of which, at 97 cents ($26,521.50 ~ 100 x 97), viz., 
$25,725.86, would have represented the actual purchase 
price; whereas, on the District’s hypothesis, he would have 
received bonds of the face value of $27,341.75 ($26,521.50 + 
97 X 100), and in fact he received bonds of the face value of 
$27,350, as already stated. 

These bonds thus received McBlair put upon the market 
and realized on them $22,700 (24, folios 48, 49; 25, folio 50). 
Purporting to represent those interested, McBlair then con- 
tracted with, among others, the firm of Williams and Gal- 
lant for the improvement of the dwellings on lots 8, 9, and 
10, and he paid them on account the sum of $17,205 (29 
et seq.; 30, folio 114). No pretense is made that this sum 
came from any other fund than the $22,700 realized on the 
bonds (16, folio 32; 22, folio 45); and the fact that it came 
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from such fund was adjudicated by the decree of August 7, 
1875 (27, folio 108), to be hereafter more particularly noticed. 
W hat sums were paid out of the bonds to others for work on 
the dwellings does not appear by the record, for the reason 
that, as mentioned below, no full report was ever made of 
McBlair’s expenditures in that behalf. 

McBlair having thus expended the money received on 
the bonds upon the dwellings, instead of paying it to the 
trustee in satisfaction of his notes, the trustee, Cox, refused 
to make a deed of the property in question; whereupon, on 
June 15, 1874, the District filed a petition in the cause (aimed 
not at McBlair, but at the trustee), setting forth the facts in 
brief and praying an account of the expenditures from the 
proceeds of the bonds upon the dwellings; that McBlair’s 
notes to the trustee might be cancelled as paid; that the 
trustee might be directed to convey to the District; and for 
general relief (15-17). On this petition a reference was 
had to the auditor of the court (19, folio 39), which was sub- 
sequently enlarged so as to embrace consideration of the 
subject-matter of the petition (20, folio 40). 

The auditor reported July 27, 1875 (21-27). Excusing him- 
self in that behalf on the pretense that an order by the court 
requiring him to report forthwith (21, folio 42) had so modi- 
fied the reference as to revoke the call for the account (23, 
folio 46), the auditor made no report on that matter, but for 
the rest he reported adversely to the District, holding that 
the Governor had guaranteed the bonds at 97 cents, and that 
he had the right so to do, as the act of August 23, 1871, in 
respect of market-houses gave “the Governor a general 
plenary supervision of the enterprise, drawing upon and trust- 
ing to not only his financial judgment and wisdom, but his 
accomplishments in matters of architectural cesthetics.” No 
account, however, was taken of McBlair’s architectural ath- 
leties, by which the District’s money got into the Gadsby 
dwellings ; for, notwithstanding the conceded fact that the 
District gave and McBlair received and utilized the bonds 
in question and that the dwellings named in the bill got the 
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benefit of them, the auditor denied the District all right 
whatever to consideration. 

To the auditor’s report the District filed exceptions, which 
were sustained by the court on August 7, 1875, and Cox, 
trustee, was directed to convey to the District the premises in 


controversy and to surrender to McBlair his notes as paid 
and cancelled (27, folio 108). From this decree McBlair alone . 


appealed (27, folio 109). On this appeal the court in general 
term,on March 4, 1876, reversed the decree of August 7, 
1875, and remanded the cause to the special term for further 
proceedings, but (by an addendum made May 9, 1876, which 
was at a subsequent term of the court), without prejudice to 
the rights of the District to proceed in the cause or in any 
other suit as it might be advised (28, 29). 

Thereupon, on July 14, 1876, Williams and Gallant, the 
contractors above mentioned, intervened by petition, re- 
citing, (30, folio 113), that they had entered into a written 
contract with McBlair, “ agent and attorney for the estate of 
said John Gadsby, deceased,” to improve the dwellings ; 
that the contract price was $18,000 and: their claim for 
extra work $1,504.20 (making in all $19,504.20); that Me- 
Blair had paid them $17,205, leaving a balance of $2,299.20 | 
and claiming that their work was done with the knowledge 
of parties interested. Wherefore they prayed that John C. 
Harkuess, who had been appointed in supposed succession 
to the trustees named in Gadsby’s will, might be directed to 
pay them the sum aforesaid out of moneys in his hands as 
sucli trustee (29-32). 

They subsequently, on April 24, 1877, filed an amended 
petition (40-42), but not until after the auditor had reported, 
which he did on March 16, 1877 (36, 37), and Harkness had 
filed exceptions to the report, which he did on April 7, 1877 
(40). The auditor’s report was in favor of Williams and 
Gallant, to the amount of $2,050.70. 

To this proceeding the District of Columbia was not made party. 
On December 13, 1877, the court, ignoring the amended pe- 
tition, affirmed the report of the auditor as to the amount 
2 
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found due, but proceeded to decree as follows: Declaring | 
the sum so found to be a lien on the proceeds of the lots 
sold; directing Cox, trustee, to proceed to collect from the 
“ purchaser or purchasers” of the lots the purchase-money 
and pay said sum; instructing him, if the purchase-money 
were not paid, to advertise and sell the lots, under the origi- > 
nal decree, at the cost and risk of said “ purchaser or pur- 

chasers,” and, if “ said purchase-money ” should not be sufti- | 
cient for the purpose, directing Harkness to’ pay the sum 

found due out of any moneys in or coming into his hands | 
as trustee (45, 44). 

On February 20, 1880, Cox, trustee, having qualified as a 
justice of the court, resigned as trustee, and one Miller was 
appointed in his place, subject to the directions of the decree 
of December 13, 1877, just inentioned (44, 45). He received 
of Cox McBlair’s two notes (46, folio 289), and on June 1, 
1880, he was directed to readvertise and sell the lots at 
| MeBlair’s cost and risk (46, folio 290). From this order the 
| District of Columbia appealed (47, folio 292). 

No sale was made, however, and on December 27, 1880, 
Williains and Gallant, again ignoring the District of Columbia, 
filed a new petition (48-56), on which decrees in special and 
general term were, respectively, made, directing Harkness to 
pay the sum of $2,050.70 (06, 57), which he did, and the 
claim of Williams and Gallant was entered satisfied July 16, 
‘ 1881 (57, 58). This last proceeding wholly ignored the fact 
that appeals were still pending from the decree of June 1, 

1880 (47). , 
These appeals having been thus ignored, and, probably, 
having fallen from the calendar through oversight, the Dis- 
trict, on November 19, 1885, ordered its appeal on the calen- 
dar (58, folio 320). This appeal came on for hearing Feb- | 
ruary 1, 1887, and the decree of June 1, 1880, was affirmed, 
the trustee (Miller) being again directed to readvertise and 
sell at McBlair’s cost and risk (58, 59). The District of Co- 

lumbia appealed to this court (ibid.). 
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IT. 


Assignment of Errors. 


The court below erred— 


1. In reversing the decree of August 7, 1875, which di- 
rected Cox, trustee, to execute and deliver a conveyance to 
the District of Columbia of the premises in controversy. 


2. In holding that the District of Columbia is not entitled 
to the premises in controversy. 


3. In directing a resale of the premises in controversy. 


4. In passing the decree of June 1, 1880, directing a resale 
of the premises in controversy. 


5. In passing the decree of February 1, 1887, affirming 
the decree of June 1, 1880. 


6. In holding, in effect, by the several decrees complained 
of, that the sale to J. H. McBlair was not consummated, and 
that all the right, title, and interest of said McBlair and of 
all the parties to the cause have not passed to and vested in 
the District of Columbia. 


ITT. 
Argument. 


A. 


The proceedings in the cause fall naturally into two parts, 
the first ending with the final confirmation of the sale to Me- 
Blair on July 16, 1872 (14 and 15), and the second consisting 
of all the subsequent proceedings. 
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1. The decrees of May 10, 1869, and July 16, 1872, respect- 
ively directing and confirming the sale, are conclusive in this 
cause upon all parties. 


a. Neither of these decrees was appealed from, and, no 
matter what criticism may be visited upon either court or 
counsel in respect of the various proceedings leading up to 
them, the decrees themselves are not open to assault in this 
cause. The court below persistently recognized this in its 
subsequent decrees directing the successive trustees to pro- 
ceed to collec€ the purchase-money and ordering a resale 
only in default of success in that behalf, which resale was to 
be at the risk of McBlair, the purchaser, thus recognizing 
his continued obligation under the sale. Any error in the 
two decrees under consideration, if any, is now remediable 
only by bill of review or analogous proceeding. This propo- 
sition is elementary, and would only be weakened by ampli- 
fication. 


b. The inquiry then arises, What is the effect of these de- 
crees? 


(1.) The decree for sale directs the trustee to make the sale 
either “at public auction or at private sale, as he may find 
most expedient.” No terms are prescribed for the sale if 
private, and, in the nature of the case, none would be, be- 
‘ause if an intending purchaser were ready to buy on pre- 
scribed terms he would buy and would have to buy at the 
public auction for which the terms were prescribed ; but for 
the sale, if made at public auction, certain terms were pre- 
scribed, viz., one-third cash and the residue in six and twelve 
months, with interest. “That the distinction here made is cor- 
rect is conclusively established by the fact that the sale to 
McBlair, which was private, was wholly on credit (of three 
and six months), and was confirmed by the court without 
objection by any one. 

And this distinction holds throughout the decree. The 
provisions for reservation of a lien for the deferred pay- 
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ments and for a conveyance by the trustee on ratification of 
the sale and full payment of the purchase-money are con- 
fined to the case of a public sale. This is demonstrated by 
the language of the decree, which, as to these provisions, 
speaks of “ such sale,” (meaning thereby the sort of sale last 
mentioned, to wit, at public auction); whereas, as to the 
trustee’s report, the expression is “ any such sale,” (meaning 
thereby either sort of sale mentioned in the decree). 


(2.) The trustee having sold at private sale and the court 
having confirmed the sale reported by him, the result was 
to divest the right, title, and interest of the parties to the 
cause and to vest the same in McBlair without any convey- 
ance by the trustee. 

What is now section 793, R. S. D.C., is, with slight changes 
of phraseology, section 21 of the act of Congress of February 
22, 1867, amending the law of the District of Columbia in 
relation to judicial proceedings therein (14 Stat., 406), as fol- 
lows: 


That in case of the sale of things, real or personal, under 
a decree in equity, the decree confirming the sale shall divest 
the right, title, or interest out of the former owner, party to 
the suit, and vest it in the purchaser, without any conveyance 
by the officer or agent of the court conducting the sale; and of 
this transfer of title the decree shall be notice to all the 
world, when a copy thereof shall be registered among the 
land records of the District. Nevertheless, the court may 
order its officer or agent aforesaid to make a conveyance, if 
that mode be deemed preferable, in particular cases. 


The only order for conveyance that can be claimed to 
exist is that already noticed in the decree of sale, which, how- 
ever, as above shown, had reference only to a public sale; 
but even if it were intended to have reference to a private 
sale it is not the order contemplated by the act and cairnot 
defeat the clear mandate of the law passing the title. The 
order intended by the act was, first, to be determined by the 
court as preferable in the particular case, and, secondly, to 
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be made on the confirmation of the sale. Manifestly, the 
determination of the court as to mode of convevance is to 
be reached only on consideration of the accomplished sale. 

If this view be correct the title became vested in McBlair 
on July 16, 1872, and when, on July 26, 1872, he made his 
deed to the District (which is with both special and general 
warranty and covenant for further assurance), the title passed 
to the District. What we may think of the improvidence 
ef the court in selling on credit is wholly beside the ques- 
tion; the point is that we have a transfer of title under such 
circumstances that in this cause and on the existing record 
no assault can be made upon. it. 


2. Regarding now the proceedings since the confirmation 
of the sale, the petition of the District of Columbia set out, 
in short, that it had bought McBlair’s interest—had_ paid 
him for it—and the consideration of its purchase, though it 
had not passed through the trustee’s hands, had vet gone to 
accomplish the object of the bill and the decree of sale. 

That McBlair received the bonds, realized on them, and 
spent their proceeds is incontestable. He gave his solemn 
deed in return and no question of its validity or sufficiency 
was involved on the District’s petition. In this matter Me- 
Blair had no interest whatever. The District’s object was 
solely to get a conveyance from the trustee, deemed neces- 
sary by the District’s adviser at the time. 

The court granted the prayer of the petition. The decree 
of August 7, 1875, directed the trustee, Cox, to convey to the 
District, as McBlair had already done, and that McBlair’s 
notes be surrendered to him as cancelled. From this decree 
McBlair alone appealed. The decree stands, therefore, as 
final and conclusive against all the other parties. The rule 
is well known, and is thus clearly stated by Daniell (Ch. PI. 


and Pr., 1485): 


“All parties interested in supporting the decree or order 
appealed from are entitled to be heard; but no party, except 
the appellant, can be heard in support of the appeal. If, 
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therefore, any party who is not included as a copetitioner in 
a rehearing is desirous of appealing he must present a sepa- 
rate petition; otherwise he will be precluded from all benefit 
of the appeal, even though the result of it should be to show that 
the decree was completely wrong, as well against him as against 
the appellant.” 


The rule has been repeatedly recognized and applied in 
Maryland. 


On an appeal from chancery the appellate court decrees 
only in relation to the rights of those who are parties to the 
appeal. 

Leadenham vs. Nicholson, 1 H. and G., 267. 


And only as to those parts of the decree below which are 
complained of. 


Sand vs. Codwise, 4 Johns. (N. Y.), p. 602. 


“The decrees of a court of chancery frequently have va- 
rious aspects and bearings, affecting variously the different 
parties to the suit. A party aggrieved by one branch of a 
decree does not thereby acquire a right to call in question 
another portion of the decree which has no bearing or effect 
upon his rights and interest. He can appeal only from such 
parts of the decree as affect him.” 


Idley vs. Bowen, 11 Wend. (N. Y.), p. 238. 
And see Dan. Ch. Pl. and Pr., 1489, and N. (3). 


If it does not appear by the record that the party appeal- 
ing has rights which have been injured by the decision be- 
low, such decision will not be reversed, though it is errone- 
ous as to other parties. 


Pratt vs. Johnson, 6 Md., 397. 


Where a party does not appeal from a decree the appel- 
late court cannot reverse it for his benefit upon an appeal 
by other parties. 


Lanahan vs. Latrobe, 7 Md., 268. 
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And see, generally— 
Chittenden vs. Brewster, 2 Wall., 196. 
The Quickstep, 9 Wall., 672. 
The Stephen Morgan, 94 U.S., 599. 
Loudoun vs. Taxing District, 104 U.S., 771, and cases 
severally cited. 


As to one other important feature of the case all parties 
are concluded—that is, that fact that J. H. McBlair was the 
duly constituted agent of the parties interested in both the 
twellings and the unimproved lots sold to improve thei. 
The conclusion of all parties as to this is established beyond 
question. MecBlair held himself out as such agent; he was 
dealt with as such by Williams & Gallant, whose claim would 
have been worthless had he not been such agent. The 
court below sastained their claim, which it could have done 
only by adjudging him such agent, and by order of the 
court they were paid by Harkness, trustee, out of the reve- 
nues of the estate. From the orders and decrees of the 
court working out this result there has been and is no ap- 
peal. 


Mr. McBlair is thus left the only antagonist of the District. 

And as to this the case is not affected by the deeree of the 
general term of March 4, 1876, reversing that of August 7, 
1875. The decree of the general term recites that it is made 
“upon the appeal of J. H. MeBlair,” and, of course, the re- 
versal is as to him only. The other parties were not before 
the court; they and their rights had stopped at the court be- 
low. This is borne out by the subsequent decrees already 
mentioned, which directed a resale at his cost, showing that 
from the time of confirmation of the sale to McBlair the court 
was dealing with him only, and in respect of consummation 
of that sale. 

Nor is the case made different by the decree of June 1, 


1880, again ordering a resale at the cost and risk of McBiair. 


Although a number of the parties (including McBlair) be- 
sides the District appealed from this decree, no one except 
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McBlair and the District had any interest in appealing. 
McBlair is interested presumably in trying to hold his pur- 
chase, the District to get what it has long since paid for. As 
the decree of 1880 is, in effect, in favor of everybody but 
these two, the appeals of the others are wholly without in- 
telligence. 


As concerns McBlair, the situation reduces itself to this: 
The court in 1875 directed the trustees to convey to the 
District and to surrender to McBlair his notes. McBlair, 
of all parties the least entitled to complain of this, appealed ; 
while all the others, more concerned than he, acquiesced. 
In 1876, notwithstanding that for three years and more, on 
his own hypothesis, he had not complied with the terms of 
sale, and that by the decree he was wholly exempted from 
liability so to do, he procured the court to reverse the de- 
cree. Then, in 1880, because the court proceeded to do the 
only thing which, as to him, it could do in the situation 
into which he had brought the case, he again appealed. 


Considering, then, this second branch of the case, we have 
on the record this incontrovertible condition of things: 


The lots in question were ordered sold in May, 1869; they 
were sold to McBlair in June, 1872; this sale was ratified 
and confirmed in July, 1872; and no appeal was taken or 
can now be taken from any of the decrees down to this 
point. From this point on all that the beneficiaries of these 
proceedings could be concerned with was the consumma- 
tion of the sale and the due application of the proceeds to 
the purposes in view in ordering the sale. 

In July, 1872, McBlair sold and conveyed all his rights 
to the District of Columbia; the District paid the agreed 


price; that price was received by McBlair and applied to 


the purposes set out in the bill, and his actions in the prem- 
ises were had in the name and to the advantage of those 
entitled to the benefits of the sale, as is conclusively adju- 
— the court in its recognition of the claims of Wil- 
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liams and Gallant. From this point on, it being thus sub- 
stantially adjudged that the sale ordered by the court was 
in effect consummated, the question becomes simply who in 
equity is to be deemed the purchaser. 

The petition of the District and the testimony in its sup- 
port in effect show this condition of fact and law: 

The object of the bill was to make the unimproved lots 
pay for the improvements to the dwellings. The lots were 
sold technically to J. H. McBlair, substantially to the Dis- 
trict. Instead of passing through the hands of the trustee, 
the purchase-money passed through the hands of McBlair— 
as much the representative of the parties as the trustee 
would have been—into the dwellings. If the court is satis- 
fied, as it must be, that the application was in fact made, 
this application is in equity to be considered as though made 
by the court through its trustee. Now, inasmuch as the 
parties entitled under the will of Gadsby waived the formal 
substitution of a new trustee to act under the will; and, in- 
asmuch as all they asked of the court is in effect attained, 
both they and the court skould have stood by their action 
and give the District the benefit of what it paid and the con- 
sideration of such payment. 

The decree of August 7, 1875, adopted the view set out in 
the petition. It in effect declared that the terms of sale were 
substantially complied with and the object of the bill at- 
tained. The parties entitled under the will of Gadsby had 
got all that they asked for, the improvement of the dwellings 
at the cost of the lots. Consistently enough, they did not 
appeal from the decree declaring this fact. 

The decree further held in effect that McBlair had no right 
to complain, and small wonder, for the court had before it 
his deed to the District, whereby he conveyed the premises, 
describing them by square and lot, and, further, as “ being 
the same real estate which was sold by one Walter S. Cox, 
trustee, to the said John H. McBlair by virtue of a decree 
made by the supreme court of the District of Columbia, 
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made in the cause of McBlair et al. vs. McBlair et al., No. 
1355, equity docket 9, and dated May 10th, A. D. 1869,” and 
granting “all the estate, right, title, interest, claim. and de- 
mand whatsoever, at law or in equity,” that he had in the 
premises ; and wherein he covenanted “that the said parcels 
of land and appurtenances are free and clear of all incum- 
brances whatsoever,” and that he and his heirs “ shall and 
will warrant and forever defend the said pieces or parcels of 
land and premises, with the appurtenances, unto the said 
party of the second part, its successors and assigns, from and 
against him, the said John H. McBlair, and his heirs, and 
against all and every other person and persons whomsoever law- 
fully claiming or to claim the same or any part or parcel thereof ;” 
not to add the covenant for further assurance, which, in a 
sense, he faithfully observes to this day. 

This more than usually solemn instrument still faces him 
in all its vigor. He has never asked that it be reformed for 
error or cancelled for fraud. It estops him. He got quite as 
much as he had a right to hope for when the decree further 
provided that his notes should be canceled and delivered up 
to him as paid. 

This decree of August 7, 1875, was sound in principle 
and righteous in result, and it should have been sustained. 
The only party who could claim not to have been finally 
concluded by it is McBlair, and he was as much concluded 
in fact as all the others were in law. How was he aggrieved 
by it, and what possible ground of complaint had he? 

More than this, in law he ought never to have been heard 
on his appeal. He isnot a party to the cause, either originally or 
hy virtue of any proceeding since taken. He has never intervened 
by pelition, and no rule or order of the court has ever admitted 
him as a party or ever been addressed to him, 8o that, in response 
thereto, he might have introduced himself into the cause. 

As the parties entitled realized the benefits sought by the 
bill; as they acquiesced in the decree declaring the District’s 
right to a conveyance; and as McBlair is estopped by his 
deed and had no right to be heard, either in fact or in law, 
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(2.) There was nothing in the decree of the special term 
of which McBlair could complain, for it adjudicated noth- 
ing against him. He had not paid or offered to pay his 
notes, then long overdue, and the adjudication that they 
should be delivered up as though paid was in his favor. 
The parties really affected by this decree were the trustee 
and the parties to the cause, none of whom appealed. 


(3.) The decree of the general term, in effect, adjudicated 
nothing against the District. It merely remanded the cause 
“to be further proceeded with as the parties may be advised.” 
If this means anything it means the same as“ without preju- 
dice.” In the course of further proceedings the court 
ordered a resale three several times. The District being in 
possession of the property would, if it had been touched by 
any of these orders, have had the option to appeal from each 
of them as made or await the consummation of one of theta 
before appealing. In fact, it was affected by only the last 
order to resell, and then it appealed, and on this appeal the 
general term, for the first time when the District was before tt, 
directed a resale. From this action, the first of which it 
could preperly complain, it appealed to this court. 

This appeal brings up the District’s whole case. Until 
the order of June 1, 1880, the District was not affected by 
the proceedings after March 4, 1876. Until June 1, 1880, 
its possession or rights in the premises ‘were not legally 
threatened, and at this first danger it promptly appealed. 
The action of the court below on that appeal is now brought 
under review here. Clearly its standing before the court 
cannot be impeached. 


(4.) On the other hand, however, as has already been more 
than once pointed out (and it cannot be too repeatedly urged 
upon the court), there is no one here with a standing to op- 
pose the District. McBlair is not here, for he was never 
made party to the cause, either originally or by any proceed- 
ing in the course of the litigation. He never even attempted 
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to maintain his purchase. But if he was before the court 
below the decree appealed from by the District was against 
him, and he has not appealed. And the parties to the cause 
not having appealed therefrom are concluded by the decree 
of August 7, 18735. 


Henry E. Davis, 


For the Appellant. 
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In the Supreme Court of the United States. 
October Term, 1887. 
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No. 132%. 


THE District OF COLUMBIA, Appellant, 
j vs, 


Avausta McBLAIR ET AL., Appellees. 


‘Wee ah 


Appeal from the Supreme Court of the District of Columtia, 
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BRIEF FOR APPELLEES. 


THE following summary of the Record will, it is believed, 
furnish the clearest statement of the case to the Court, and 
at the same time prove a convincing argument on behalf of 
the Appellees. 

The Bill was filed July 30th. 1868, by Augusta McBlair ¥ 
and Julia Ten Eyck. by William H. Philp, next friend, eo: 
against the children of the Complainants, of whom C. Ridge- 3 
ly and A. Jackson McBlair and Jane, May and John C. Ten 
Eyck were minors, and against Margaret S. Chapman, and 
the heirs of Sophia Newton. descendants and. with the heirs 
of William Gadsby who are named in but not made parties 
to the Bill, the heirs-at-law of John Gadsby, who died in 
Is44; and, also, against the heirs of Alexander McIntyre, 
deceased, the last surviving trustee under the Will of the 
said John Gadsby. It alleges that the testator, by his Will, . 
devised Lots 8 to 19 inclusive, in Square No. 78, in the City 
of Washington, for the separate use of the Complainants, in 
equal moieties, for life, with remainder in equal meieties to 
their children in fee simple, and, if either died childless. the 
whole to go to the children of the other, but with no provi- 
sion for the contingency of both dving without children: 
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that three of the lots were improved by substantial brick 
dwellings, the others being unimproved except by out - build- 
ings; that if the houses were properly improved and mod- 
ernized, they would yield a good revenue, which would 
enure to the benefit of all interested, but they were old- 
fashioned, without modern conveniences, and much out of 
repair; that the income was inadequate to the support of the 
Complainants, who had not the means to make the proposed 
improvements, and were, moreover, burdened by the taxes 
on the vacant lots; that it would be for the advantage of all 
parties to sell the vacant lots and apply the proceeds to im- 
provement of the dwellings; and that Complainants could 
only have relief in Equity pursuant to the Act of Congress of 
Aug. 18, 1856, entitled An Act to authorize the Circuit Court 
of the District of Columbia to decree sale of real estate in 
certain cases. Prays process, sale of the vacant lots for the 
object aforesaid, and for general relief. 

The Act in question will be found in 11 Stats. at Large. 
p. 118, and is as follows: 


‘* Be it enacted by the Senate and House of Representa- 
‘*tives of the United States of America in Congress assem- 
‘*bled, That in all cases in which real estate within the Dis- 
‘trict of Columbia shall have been limited heretofore, or 
‘*shall be limited hereafter, by the provisions of any Deed 
‘‘or Will to one or more, for life or lives, with a contingent 
‘* limitation over to such issue of one or more of the tenants 
‘*for life as shall be living at the death of their parent or 
** parents, and the said Deed or Will containing the limita- 
**tion shall not prohibit a sale. the Circuit Court for the 
‘** District of Columbia, upon the application of the tenants 
‘for life, shall have power to decree a sale of such real 
* estate, if, upon the proofs, it shall be of opinion that it 
‘‘is expedient to do so, and to decree to the purchaser an 
‘absolute and complete title in fee simple. 

“Sec. 2. And be it further enacted. That application for 
‘**the sale of such real estate shall be by Bill in Equity. 
verified by the oath or oaths of the party or parties. in 
**which all the facts shall be distinctly set forth. upon the 
‘** existence of which it is claimed to be expedient that such 
**sale should be decreed: which facts shall be proved by 
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‘*competent testimony. Such of the issue contemplated by 
‘* the limitation as shall be in existence at the time of appli- 
‘‘ cation for the sale of such real estate, shall be made parties 
‘* defendant to the Bill, and if minors, by guardian ad litem, 
‘*together with all who would take the estate in case the 
‘limitation over should never vest. Such of the parties 
‘* defendant as shall be of the age of fourteen years or more 
‘‘shall answer in proper person, on oath, and all evidence 
‘* shall be taken upon notice to the parties and to the guard- 
‘*jan ad litem. 

‘‘Sec. 3. And be it further enacted, That the proceeds 
‘‘of the sale of such real estate shall be held under the con- 
‘*trol and subject to the order of the Court, and shall be 
‘‘ vested under its order and supervision, upon real and per- 
‘*sonal security, or in government securities, and the same — 
‘‘shall, to all intents and purposes, be deemed real estate, 
‘‘and stand in the place of the real estate from the sale of 
‘‘ which such proceeds have arisen, and as such real estate, 
‘*be subject to the limitations of the Deed or Will. 

‘*This Act shall be in force from its passage.” 


Sundry orders for the appearance of the numerous non- 
resident defendants. including all the children of Mrs. Ten 
Eyck. were obtained. but, so far as the Record shows, no 
publication as to any of them was made. 

November 18th, 1868, a commission was issued to three 
persons to take the answer of John C. Ten Eyck, Jr.. one of 
the three infant Ten Eyck defendants, by guardian ‘‘to be 
by them appointed.” his infant sister. Jane Ten Eyck, being 
one of the commissioners appointed for this purpose. No 
steps of any kind were taken for appointment of a guardian 
ad litem for Jane herself. nor for May Ten Eyck. also an 
infant. On November 30th, 1868, however, an unsworn 
answer purporting to be signed by them and the two adult 
Ten Eyck defendants was filed, admitting facts stated as to 
the title to the lots in question, and that they believe it to 
advantage of al] parties interested that the vacant lots be 
sold and the proceeds re-invested either in the manner 
mentioned in the Bill or in some good securities. yielding 
an income, and consenting ‘‘to such sale for said object.” 
December 9%. 1868. five of the six McBlair children. in- 
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cluding one of the infants, answered as follows: *‘* These re- 
spondents saving and reserving, &c., admit the facts stated 
in said Bill, and consent to a sale of the property described 
in it as therein prayed.” No answer by or on behalf of the 
remaining infant, A. Jackson McBlair, appears to have been 
filed. : 

The children of William Gadsby, a deceased son of the 
testator. appear to have been served with process, but were 
not made parties by the Bill, and did not appear or answer. 
The proceedings, also, show neither service of process nor 
publication against Margaret 8S. Chapman, a daughter of the 
testator, nor any appearance or answer by her or on her 
behalf. 

May 4th, 1869, the cause was referred to a Special Audit- 


‘or to inquire and report whether it would be expedient and 


for the benefit of all. parties interested to sell, and to grant 
the prayer of the Bill as to application of the proceeds. 

May sth, 1869, the Auditor’s Report was filed, accompa- 
nied by the deposition of the husband of the Complainant 
Augusta McBlair, which was the only testimony taken. 
This deposition, taken May 7th, 1869, states that Charles 
Ridgely and A. Jackson McBlair. and Jane, May, and John 
C. Ten Eyck were minors; that besides the lots named in the 
Bill, Lots 20 and 21 were included in the trusts of John 
Giadsby’s Will; that the houses were dilapidated, and the 
Complainants without means to make them tenantable; that 
four of the six houses vielded a rental of $1,800, a fifth being 
vacant. and the .ixth being occupied by the witness’ family; 
that. if repaired, they would bring $4.000 more; that the por- 
tion prayed to be sold was worth about $10,000, and that. in 
the opinion of the witness, and of the parties. and of all the 
business men with whom he had conversed. it would be for 
the interest and advantage of all concerned that the unim- 
proved part of the property should be sold and the proceeds 
applied to improvement of the dwelling-houses. And there- 
upon, the Auditor. referring to the deposition of this witness. 
reports: “*From his statement. and from my own .personal 
knowledge of the property. I have no hesitation in saving 
that the disposition of the property in the manner sought by 
the Bill would not only be for the interest and advantage of 
all parties concerned, but ironld also enure to the improre- 
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ment of the neighborhood in which it is located. It is there- 
fore recommended that the prayer of the Bill be granted.” 

Thereupon, on the 10th day of May, 1869, a decree was 
passed reciting that the cause came on to be heard upon the 
Auditor's Report. and decreeing that ** the property described 
in the Bill and the Auditor's Report and deposition returned 
by him” be sold, appointing a trustee with power to sell at 
either public or private sale, prescribing that the terms of 
sale should be. one-third of the purchase money in cash and 
the residue in two equal instalments at six and twelve 
months after date with interest, to be secured by approved 
notes and a lien reserved, and directing that on the ratifica- 
tion of the sale, and full payment of the purchase money, 
the trustee should convey to the purchaser, and should bring 
into Court the proceeds of sale to abide its future order in 
the premises. 

June 13th, 1872. the trustee reported that he had sold 
‘*the lots of ground described in the Bill. being lots Four- 
teen, Fifteen, Sixteen. Seventeen. Eighteen, Nineteen, Twen- 
tv. and Twenty-one, and the north twenty-three feet five 
inches of Lot Thirteen,” to J. H. MeBlair, husband of the 
Complainant Augusta McBlair, for $24,521.50, for which sum 
the said McBlair had given his two promissory notes, each 
for £12.260.75, at three and six months. respectively. with 
interest. 

On the same day, June 13th, 1872, ordered that the par- 
ties interested show cause ‘*on or before the 15th day of July 
next. why said sale should not be ratified and confirmed.” 
No publication of this order 1/s¢ was made, or other notice 
given to the parties in interest 

Ordered, July lith, 1872, that the sale of Lots 14, 15, 16, 
17. 18. 19. 20 and 21, and the north 23 feet and 5 inches of 
Lot 13. Senare 7s, be finally ratified and confirmed. no cause 
to the contrary being shown as prescribed by the conditional 
order of ratification passed June 135th. 1872. No publication 
of the order nisi appears to have been mace. 

June 15th. 1874. the District of Columbia filed a petition 
in the cause, stating that Henrv D. Cooke. Governor. bought 
Lots 14 to 21 and part Lot 13. and received a Deed therefor 
from John H. MeBlair and wife. with covenant of ‘general 
warranty from him. the expressed consideration being % 26,- 
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521.50, paid in Market Stock Bonds of the District of Colum- 
bia computed at ninety-seven cents on the dollar, their face 
value being $27,350; that the trustee knew McBlair was ne- 
gotiating such sale to the District. and expected him to as- 
sign his purchase to the District, and have the latter make 
payment directly to said trustee; that the payment was re- 
ceived by McBlair without the trustee’s knowledge or concur- 
rence, and the money expended upon repair of the buildings: 
that, ‘regularly, said McBlair ought to have paid the amount 
‘of his notes to the trustee, in order that the money should 
‘‘be disbursed under direction of the Court, without which 
**payment his title to the said property did not become tech- 
‘*nically complete. and said trustee could not convey to 
**him.” but that the object of the Bill was to have the pro- 
ceeds applied precisely as they were applied, namely, toward 
improvement of the buildings; that McBlair’s notes to the 
trustee were thus virtually paid, and the property sold should 
therefore be conveyed to the District, to which end it prays 
that an account be taken of the expenditures from the pro- 
ceeds of the bonds upon the buildings, that McBlair’s notes 
be canceled as paid, that a conveyance by the trustee to the 
District be decreed. and for general relief. 

An order was passed on the same day, June 15th, 1874. 
referring the cause to the Auditor for the purpose, as finally 
fixed by several stipulations and modifying orders, of report- 
ing his conclusions in respect of the subject matter of the pe- 
tition: and Julv 27th, 1875, he filed his report. finding the 
following facts: 


1. That Gov. Cooke, on behalf of the District. agreed to 
pay $26,421.50 @u cash for the property. the excess of which 
sum over the price to be psid the trustee was to goto MceBlair 
as a profit. 


2. That, being unable to pay in cash as per the contract. 
Gov. Cooke paid in Market Stock Bonds. with a guaranty 
that thev should bring in the market not less than ninety- 
seven cents on the dollar. and thus realize the contract 
price. 


3. That this guaranty was not fulfilled. and that the 
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proceeds of the bonds fell short of the contract price some 
$4,000 or more. 


4. That the prayer for conveyance of the premises to 
the District should be denied. ; 


Decree August 7th. 1875, sustaining exceptions to the 
Auditor's Report, directing the trustee to convey to the Dis- 
trict. decreeing cancellation of the purchase money notes 
and their surrender to Mr. McBlair, and fixing amount of 
bond for appeal to the General Term. 

Decree of the General Term, February 4, 1876, ** that the 
said decree of the Special Term be, and the same hereby is, 
reversed, with costs,” and that the cause be remanded to the 
Special Term to be further proceeded with as the parties 
might be advised: and (by an addendum of May ‘th, 1876) 
‘‘ without prejudice to the right of the Defendant the District 
of Columbia to proceed in this or any other suit as it may be 
advised or entitled to.” 

The original decree, it will be observed, was passed Feb- 
ruary 4, or at the January Term of the Court. while the 
addendum was assumed to be made May %th. at the April 
Term. 

On the 14th day of July. 1876, Williams and Gallant. 
builders, filed a petition in the cause. alleging that they had 
expended labor and materials to the amount of $19,504.20 in 
the repair and improvement of the buildings in question. 
under a contract with John H. McBlair, of which amount 
& 2,209.20, with interest from April 30, 1873, remained unpaid. 
and praying that John C. Harkness, who had been appointed 
trustee of the estate. and whom the petition alleges to have 
received from the trustee who made the sale, the proceeds of 
the lots sold. might be decreed to pay that sum to the peti- 
tioners. 

After sundry proceeding under the above petition, not 
material for present purposes, the Court, on the 13th day of 
December, 1877. passed a decree directing the trustee who 
made the sales to proceed to collect the purchase money, and 
in default thereof to re-sell the lots, and out of the proceeds 
to pay to petitioners % 2,050.70 with interest and costs: The 
appeal taken from this decree by the trustee Harkness was 
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dismissed for failure to file a printed brief. The District of 
Columbia did not appeal. 

On the 20th day of February, 1880, the trustee who made 
the sales resigned, and, on the same day. William J. Miller, 
Esqy.. was appointed trustee in his stead, and directed to per- 
form the duties imposed upon his predecessor by the decree 
of December 13th, 1877. No appeal was taken by any one 
from this order. 

On the 24th day of May. 1880, Mr. Miller reported that he 
had offered to re-sell the lots at public auction, but had re- 
ceived no bid therefor. and, also, that Messrs. Jacob H. 
Kengla and Joseph Libby had made an offer of $21,000 for 
them at private sale, conditioned upon a good title being 
given. Thereupon the Court passed the following order: 


* This cause coming on to be heard on the report of Wil- 
“Tram J. Miller, trustee, filed in the above entitled cause, 
‘and the same having been argued by Martin F. Morris, 
solicitor for Williams and Gallant, Francis Miller, so- 
“Viettor for the District of Columbia, and ELC Ingersoll, 
‘solicitor on behalf of said McBlairand Ten Eyck, and duly 
‘submitted to and considered by the Court, it is this first 
“day of June, A. D. 1880, ordered, adjudged and decreed that 
said trustee proceed to re-advertise and sell the real estate 
‘heretofore sold to John H. McBlair at the risk and cost of 
“the said John H. McBlair, the defaulting purchaser ; and 
* further that the offer of said Jacob H. Kengla and Joseph 


* Libby be and tie same ts hereby rejected” 
‘ 4 A 


 Theargument on behalf of the District of Columbia noted 
in this order. and its appeal from it. which is the basis of the 
present appeal to this Court, are the only steps taken by or 
on behalf of the District since the decree of February 4th. 
INt6, reversing the decree which directed a conveyance in its 
favor. An appeal from the above order of June 1, 1880, was 
also taken on behalf of the MeBlair and Ten Evck children. 
but not brought to hearing. and the appealof the Districi 
was not prosecuted for six vears thereafter. | 
The trustee again offered the property for sale, without 
result: and on the 27th dav of December. 1880, Williams 
and Gallant filed a new petition setting forth that their for- 


mer application to the Court was based upon the erroneous 
impression that the sales had been validly effected, for the 
purpose of making the improvements, and that the proceeds 
were in the possession of the trustee; that they have since 
learned that the purchase money was not paid, and, further, 
that both for want of jurisdiction in the Court and by reason 
of great irregularities in the proceedings, it was utterly im- 
possible to effect a valid sale of the property from the pro- 
ceeds of which their claim could be paid: that they had 
nevertheless greatly improved the property. and that the 
trustee, by reason thereof. was, and for a number of years 
had been, receiving a largely increased revenue from it, 
wherefore they prayed a decree directing the payment of 
their claim from the general funds of John Gadsby's estate 
in the hands of the trustee. 

Upon this petition, after sundry proceedings thereunder, 
in which the District took no part, the trustee was ordered to 
pay the claim of Williams and Gallant out of funds in his 
hands belonging to the estate of John Gadsby, in no way 
connected with the lots or transactions in question, and 
finally did so on the 15th day of July, 1581. 


Points and Authorities. 


From the foregoing summary of the proceedings, it 1s 
apparent. 

1. That the cause is res adjudicata as against the present 
Appellant. the District of Columbia. upon the record as it 
stands. 

Il. That. if it were competent to hear the cause de novo, 
no other decision of it than that of the General Term. em- 
bodied in its decree of February 4th, 1876, would be possible. 


I. 


The intervention of the District of Columbia in this 
cause, and its standing as a party to it. rests wholly upon its 
petition of June 15th, 1874. 

That petition rests solely upon the claim that the expen- 
diture by Mr. McBlair of the proceeds of the bonds toward 
repair and improvement of the buildings. though without 
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authority from any one, and in the face of the decree of the 
Court which directed the proceeds of the lots sold to be 
brought into Court. to abide its future order, was neverthe- 
less virtual payment by him of the purchase money for 
those lots, and that the District. as his assignee. was entitled 
to have the lots conveyed ‘o it. 

Such being the sole status of the District in the cause, 
the decree of the General Term of Februaty 4th, 1876, revers- 
ing the decree of the Special Term which directed such con- 
vevance, was final as to the District of Columbia. The re- 
manding of the cause to the Special Term ** te be further pro- 
ceeded with as the parties might be advised.” could have no 
reference to the District. whose very standing as a party was 
eliminated by the direct and unqualified repudiation and 
denial of the only equity or claim asserted on its behalf. 

No appeal from this decree was taken. 

Three months later the District, it is true, obtained the 
addendum to this decree, ** without prejudice to the right of 
the Defendant the District of Columbia to proceed in this 
or any other cause as it may be advised or entitled to.” 
But except as showing that the District itself well understood 
that the decree as originally passed was final, this addendum 
is wholly without significance. Being made at a subsequent’ 
term of the Court, it is an absolute nullity.—Phillips vs. 
Neglev. 117. U. S.. 665; Barrell rs. Tilton, 119. U. S.. 637¢ 
(i4->, 

That the term was a subsequent one will appear from 
inspection of the rules of the Supreme Court of the District 
of Columbia. of which this Court will take judicial notice 
(see LOO U.S... p. 156). and is moreover expressly conceded in 
the Brief of the Appellant. 

That without the addendum the decree was, as to the 
District of Columbia, final. will probably not be questioned. 
It denied all that the District asked. It left the parties to 
the suit to proceed to collect the purchase monev of the lots 
sald. or to seek recovery of the lots themselves. as they 
might elect: but that the District was not entitled to a con- 
vevance of the property. the only thing it claimed. was 
determined. 

The decree in question denied the proposition of the Ap- 
pellant’s petition that repair of the houses by MeBlair. upon 
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his own responsibility and according to his own plans, with- 
out the authority, the consent, or the supervision of the 
Court, and without the knowledge and against the known 
wishes of half if not of all the parties in interest (see his dep- 
osition, at pp. 37-8 of the printed Record), was payment for 
the lots sold. or sufficient to entitle the District, as his 
assignee, to a conveyance of those lots. It followed, 
necessarily, that the lots remained unpaid for. and that the 
purchaser was in default. 

The Special Term so construed the finding of the Court, 
and by decree of December 13th, 1877. from which the Dis- 
trict did not appeal, directed the trustee to re-sell at the de- 
faulting purchaser's risk. 

On the 20th of February, 1880, the Special Term, by an 
order which also was not appealed from, again directed a re- 
sale at the risk of the defaulting purchaser. 

And it was not until July 1, 1880, after the expiration of 
more than twice the period allowed for appeal to the Supreme 
Court of the United States from the decree of February 4th. 
IN76, that a simple order denying an application to purchase 
privately, and directing the trustee to again offer the proper- 
tv at public sale. was availed of as a pretext to have the 
General Term again hear a cause which it had already heard 
and decided. upon precisely the same pleadings and the same 
evidence which were presented to it then. 

Not only so, but hearing upon the appeal was kept back 
for six vears more, until the order appealed from had lost its 
force by the substitution of a new decree therefor, and full 
performance and satisfaction thereof. 

To apply the test of finality laid down by this Court in 
Bostwick rs. Brinkerhoff. 106 U. S. 3, and in Benjamin's 
Heirs vs. Dubois, 118 U. S., 46, 48, the decree of February 4th, 
1876. was one which. so far as the District was concerned, 
‘*terminated the litigation between the parties on the merits 
of the case.” The right of the District to the only relief it 
asked was no longer open for litigation. The conveyance 
sought was denied. 

Indeed, it is only in the light of that decree that the de- 
cree now ostensibly appealed from can be regarded as final. 
The latter merely affirms the order of the Special Term. 
passed June Ist. 1880. directing the trustee to ** proceed to re- 


I? 


advertise and sell the real estate heretofore sold to John H. 
McBlair. at the risk and cost of the said John H. McBlair, 
the defaulting purchaser.” Viewed alone, this order has no 
element of finality about it.— Butterfield vs. Usher, 91 U. 8.. 
246. It is the decree of February 4th, 1876, denying the Ap- 
pellant’s right to a conveyance of the property. which is 
final, and from which it is sought indirectly to have the ben- 
efit of an appeal more than ten years after it was passed. 

Upon these facts and considerations, itis submitted that 
the cause is res adjudicata so far as the District is concerned, 
and that the appeal brings up nothing for the Court to con- 
sider. 


IT. 


But. in the second place. if the cause could be heard de 
novo upon the merits, no other decision than that arrived at 
bv the General Term in its decree of February 4th, 1876, 
would be possible. 

In the first place. we are met at the threshold with the 
insuperable objection that the Act of Congress not only 
affords no warrant for expenditure of the proceeds of sale in 
repairing the old buildings, but expressly prohibits it. It 
provides, in terms, that the proceeds of sale **SHALL BE HELD 
UNDER THE CONTROL AND SUBJECT TO THE ORDER OF THE 
COURT, AND SHALL BE VESTED, UNDER ITS ORDER AND SUPER- 
VISION, UPON REAL OR PERSONAL SECURITY, OR IN GOVERN- 
MENT SECURITIES. — 

The word * vested.” in this connection. means **invest- 
ed."— Thaw ws. Ritchie. 5 Mackey’s R., p. 215. 

In the second place. neither the Court. nor any of the 
parties in interest except the life- tenants, ever sanctioned or 
gave assent to the application of the proceeds of sale to the 
purpose proposed. The Ten Eycks. three of whom were 
infants. in their answer, state that a sale of the unimproved 
propercy. and the investment of the proceeds in the manner 
proposed, *‘OR IN SOME GOOD SECURITIES YIELDING AN IN- 
COME.” would be advantageous to the parties in interest: and 
they thereupon consent to the sale. leaving the application 
of the proceeds a question to be thereafter determined. The 
McBlair children, two of whom were also infants. bv their 
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answer consent only ‘to a sale of the property described.” 
And the Court. in its decree for sale. expressly directs the 
trustee to * bring into Court the proceeds of sale, to abide its 
future order in the premises,” obviously reserving the ques- 
tion of the disposition to be made of them for future consid- 
eration and decision. 

Neither the Court nor any of the parties in interest, . 
therefore. were committed to the scheme of expending the 
proceeds of sale in improving the old buildings, except the 
life tenants. who filed the Bill. and whose interests. no 
doubt. would have been thereby promoted. Not only so. 
but Mr. McBlair. in his deposition above referred to. de- 
clares that he expended the monev he realized from the 
bonds in the way he did. without authoritv and upon his 
own responsibility. because he knew that if the Ten Evcks 
knew of it they would oppose it. 

Either one of the two propositions above stated. and the 
truth of which is apparent from the Record. namely. that 
the application of the proceeds of the sale to repair of the old 
houses was neither authorized nor permissible under the Act. 
and that neither the Court nor any of the parties except the 
life-tenants authorized or assented to such application. is 
sufficient to strike out the only equity set out in the District's 
petition. viz.. that the object of the bill was to have the pro- 
ceeds of sale applied precisely as they were applied, to wit, 
to the improvement of the buildings. and that McBlair’s notes 
for the purchase money were thus virtually paid by him. 
Other objections, however. abound. Thus, 

1. The Act provides that all who would take the estate 
in case the limitation over should never vest should be made 
parties Defendant: while the record shows that heirs repre- 
senting two-fifths of the estate were either not made parties 
at all. or not served with process. 

2. Five of the eleven remaindermen were infants. no 
one of whom was brought before the Court either in accord- 
ance with the terms of the Act or with the general rules gov- 
erning the practice of Courts of Chancery, in such way as to 

be bound bv the proceedings. 
| 3. The Act authorizes the Court to decree sale only after 
the facts relied upon to establish its expediency have been 
‘proved by competent testimony:” while the only testimony 
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offered in the case was that of the husband of one of the 
(‘omplainants, a witness absolutely incompetent to testify at 
all in the cause. and one whose testimony. even if admissible, 
would be wholly insufficient. upon well settled legal princi- 
ples, for the purpose in hand. See Matter of Heaton, 21 N. 
J. Kg.. 221: Lueas rs. Brooks, 18: Wail... 436. 

1. Lots Twenty and Twenty-one. sale of which was as- 
sumed to be made, and convevance of which is sought by the 
petition, were neither named in the bill nor embraced = in 
the’trust of the will. the decree for their sdle resting upon 
no other foundation than the erroneous statement in the 
deposition of Mr. MceBlair before the special Auditor that they 
were within the trust for the Complainants created by that 
instrument, 

The District does not. and can not, claim any title to 
the consideration of the Court as being an innocent pur- 
chaser without notice. Mr. MeBlair’s want of title was 
apparent upon the record. and “moreover, as the testimo- 
nv in the case shows, the title was examined by counsel 
on its behalf. [tis simply the assignee of McBlair. and can 
stand in no better position than his would be. if he were here 
asking the Court to reimburse him out of the estate for -his 
expenditures upon the property, made without the authority 
of the Court or the consent of any of the parties, in accord- 
ance with his own plans, upon his own responsibility. and in 
defiance of the known wishes of at least one half of the 
parties in interest. 

No title can be given by a purchaser under an imperfect 
judicial sale. though his grantee pavs value.— Williamson 
es, Presbyterian Congregation, 8. How., 565, 

“In any sale under a decree or order in Chancery, the 
purchaser, before he pays his money. must not only satisfy 
himself that the title to the property to be sold is good, but 
he must take care that the sale has been made according to 
the decree or order.—(Colclough rs. Sterum. 3. Bligh. 181: 
Lutwiche rs. Winford. 2 Bro. C. C. 251.) If he takes a title 
under an imperfect sale. he must abide the consequence.” 
Williamson et. al. rs. Berry, 8 How, 495, 548, 

The preceding citation is authority. if authority. were 
needed, for the proposition that the rule thus declared applies 
ecually to the assignee or grantee of such purchaser. 
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(ne or two points urged in the Brief for the Appellant 
below, and which will perhaps be renewed here. may justify 
brief reference. 

One of these is the following statement: **McBlair put 
upon the market the bonds thus procured. securing on them 
loans amounting to 822.700. They were afterwards either 
sold to pay these loans. or redeemed by Gadsby’s estate out 
ofits rents and profits. Either Gadsby's estate or its vendees | 
still hold them.” 

The italicized portion of this quotation is purely a flight 
of fancy. No one of the bonds in question. and not a dol- 
lar of their proceeds. ever came into hands of the trustees 
of the Gadsby estate. or anv representative of it. 

It was further insisted below that. in decreeing payment 
of the claim of Williams and Gallant for so much of their 
work in repairing the old houses as McBlair left unpaid, the 
court ratified the operations of the latter. and adjudicated 
that the estate should pav for the alleged improvements 
contracted for by him. 

What the Court adjudicated in reference to the claim of 
the Appellant is not left to inference. Its adjudication 
was. that the Appellant was not entitled to the conveyance 
sought. No inconsistency. and no error. in decreeing that 
the corpus of the estate. directed bv the will: to be kept 
intact for the remainderman. should nevertheless be dimin- 
ished to pav for unauthorized repairs upon certain houses for 
the benefit. practically. of the life tenants. can obscure its 
express decision upon the question for consideration her. 

The point principally relied upon below. however, was 
the technical one that the appeal from the decree of the 
special term passed August ?th. 1875. directing a conveyance 
to the District as praved. was taken in the name of John H. 
McBlair only. and that. in the first place, he. not being a 
party to the cause, had no right of appeal at all. and, in the 
second. if he had such right. the reversal of the decree in 
question could be taken advantage of by him only. and could 
not enure to the benefit of the remaindermen. who are the 
present Appellees. 

Omitting several obvious answers to the first of these 
objections, viz.. that a mere purchaser at a judicial sale. not 
a party to the cause, is not entitled to an appeal. a conclusive 
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reply will be found in repeated decisions of this Court upon 
the subject. Blossom rs. Milwaukee R. R. Co., 655; Hovey 
rs. McDonald, 109 U. S.. 150 and citations. 

The second objection, viz.. that the decree of Feb. 4, 1876, 
though wholly reversing the decree of the special term in 
question. nevertheless left it in force and operative as against 
all parties except MeBlair. is also suggestive of numerous 
answers, | 

In the first place, the proposition that the Court itself, 
whose especial duty it is to guard the rights’ of infants, is 
precluded from doing so where a cause is regularly before it 
on appeal, because the infants were not formally Appellants, 
is believed to be wholly unsupported by authority, and has 
little to commend itself to the sense of expediency and right: 
especially where, as in the case at bar. a number of the 
infants were not served with process, and a majority of them 
were unprovided with a guardian ad /item to look after their 
interests as required. 

* A party who occupies the position of a stake- holder. 
and by his answer submits to whatever judgment the Court 
mav render in the case, need not join in an appeal or writ of 
error, but his rights will be protected by the Court.”—Fowler 
rs. Merrill, 8 Tex... 154. A fortior:, the rule must be the 
same in the case of infants. whose interests the law itself 
submits to the protection of the Court. and who are incapable 
of personally complying with formal, technical requirements. 

In the second place. the Court exercised the power of 
reversing the decrec in question absolutely. and as to all the 
parties, and its decree to that effect. though final as to the 
present Appellant. has stood for ten vears and more without 
appeal. 

In the third place. while decrees disposing of sep rable 
rights of sundry parties, and appealed from by some of them 
only, have generally and properly been held to be conclusive 
upon those not appealing. that rule is. by physical necessity. 
inapplicable to the reversal of a decree for the performance 
of a single, inseparable act. 

“When a judgment is severable. it may be reversed in 
part and affirmed in part: but a judgment which is an 
entirety against several parties, whether in tort or assumpsit. 
if reversed as to one, must be reversed as to all.”’—Powers rs. 
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Irish. 23 Mich., 429, citing Bac. Abr.. Tit. ‘‘ Error.” (M); Sar- 
gent vs. French, 10 N. H.. 444: Sheldon vs. Quinlen, 5 Hill. 
441. 

Where the parties appealing and the parties not appeal- 
ing stand upon the same ground, and their rights are in- 
volved in the same question and equally affected by the 
same decree or judgment. the Court will settle the rights of 
the parties not appealing as well as those who bring up their . 
case by appeal.—Walker rs. Page, 21 Gratt., 636, 653, and 
citations. 

One of several persons against whom a joint decree is 
rendered may appeal, and carry up the whole case for re- 
view.— Peer vs. Cookerow, 14 N. J. Eq., 361, citing Johnson 
vs. Johnson. 1 Dana, 364. and Emerick vs. Armstrong, |! 
Ham., 513. 

Where the judgment or decree of a lower Court has been 
wholly set aside by the appellate tribunal, and the cause 
remanded, the case stands as if the reversed judgment or 
decree had never been rendered, and not only the successful 
Appellant, but other parties to the cause having claims simi- 
lar to his. are entitled to proceed below as if the reversed 
judgment had never been entered.— Sullivan rs. Thomas, 6 
S. C., 201. 

Where the appeal is taken by one Defendant, but the 
decree will necessarily affect other Defendants who have not 
appealed, the appellate tribunal will treat the whole case as 
before it. as it was before the Chancellor. (Grubb vs. Browder, 
11 Heisk.. 299: and see Parrott rs. Palmer. 3 Myl. & K. 632, 
4th, 

Where several Defendants are sought to be charged upon 
the same demand. and the defense relied upon on appeal by 
one operates for the defense of all. it is error to reverse the 
judgment as to the answering or appealing Defendant, and 
leave it standing in full force as against the others.— Todd 1s. 
Stambaugh. 37 Ohio St., 469. 

One, and onlv one. of the foregoing citations. viz.. the 
case in 21 Grattan. turns in part upon certain statutory pro- 
visions in the particular State: which. however. are no more 
to the point contended for than is section 772 of the Revised 
Statutes relating to the District of Columbia. 

To the same effect appear to be all the authorities: all of 
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STATE NATIONAL BANK OF SPRINGFIELD, ILIS., VS. J. L. DODGE. 1 


1 Unitep States oF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States of America for the southern dis- 
trict of Illinois, Greeting: 


Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said circuit court of the 
United States for the southern district of Illinois before you, be- 
tween John L. Dodge, plaintiff, and the State National Bank of 
Springfield, Illinois, defendant, a manifest error hath happened, to 
the great damage of the said defendant, The State National Bank © 
of Springfield, Illinois, as by its complaint appears, we, being willin 
that the error, ifany hath been,should be duly corrected and full an 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand vou, if judgment be therein given, that then, under your seal, 
distinctly ae openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court 

of the United States, together with this writ, so that you 
2 may have the same at Washington on the second Monday 

of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done therein to cor- 
rect that error what of right and according to the laws and cus- 
toms of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States of America, this eighth day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 
eighty-seven, and of our Independence the one hundred and twelfth 
year. 

§ The Seal of the Circuit Court of the United ——_ 


t for the South'n Dist., Il. 
JAMES T. JONES, Clerk. 


Filed September Sth, 1887. 
JAMES T. JONES, Clerk. 


3 Pleas in the circuit court of the United States of America 

for the southern district of Ilinois, held at the city of Spring- 
field, in said district, before the Honorable John M. Harlan, one 
of the associate justices of the Supreme Court of the United States, 
presiding judge, and the Honorable Walter Q. Gresham, judge of 
the seventh judicial circuit, on Saturday, the sixteenth day of July, 
at the June term of said court, in the year of our Lord one thousand 
eight hundred and eighty-seven, and of our Independence the one 


hundred and twelfth year. 
JAMES T. JONES, Clerk. 
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eet 


SOUTHERN District oF ILLINOIS, 88: 


Joun L. DopGEe 
"8. 
Srate NATIONAL BANK OF SPRINGFIELD, ILLINOIS. 


Assumpsit. 


John L. Dodge, a citizen of the State of Massachusetts, puts in his 

place Messrs. Hunt and Dyas, his attorneys, against the 

f State National Bank of Springfield, Illinois, in a plea of tres- 
pass on the case upon promises. 


SouTHERN Districr oF ILLINOIS, 8s: 


Be it remembered that heretofore, to wit, on the thirtieth day of 
November, in the year of our Lord one thousand eight hundred and 
eighty-one, came said plaintiff, by his said attorneys, and filed in the 
clerk’s oftice of said court his bond for costs herein, which is as fol- 
lows, to wit: | 
Bond for Costs. 


Sou7vHERN District oF ILLINOIS, 83: 
Circuit Court United States of America. January Term, A. D. 1882. 


JoHN L. DopGe 
v. 
THE STATE NATIONAL BANK OF SPRINGFIELD, ILLINOTS. 


In assumpsit. 


We do hereby enter ourselves security for costs in this cause and 
acknowledge ourselves bound to pay or cause to be paid all costs 
which may accrue in this action, either to the opposite party or to 
any of the officers of this court, in pursuance of the laws of this 
State and of the United States. 

Dated this 30 day of November, 1881. 

HUNT & DYAS. 


(Indorsed:) Filed November 30, A. D. 1881. J. A. Jones, clerk. 


5 And afterwards, to wit, on said thirtieth day of November, 

in the year last aforesaid, a summons was issued in said case, 
directed and delivered to the marshal of said district to execute, 
which said summons, together with the return of the marshal thereon, 
is In the words and figures following, to wit: 


Summons. 
SOUTHERN ‘District oF ILLINoIs, as: 
Circuit Court of the United States of America. 


The United States of America to the marshal of the southern dis- 
trict of Illinois, Greeting : 
We command you to summon the State Nationdl Bank of Spring- 
field, Illinois, if found in your district, to be and appear before 


ale 


JOHN L. DODGE. 3 


our judges of our circuit court of the United States for the southern 
district of Illinois, on the first day of the next term thereof, to be 
held at Springfield, in the district aforesaid, on the first Monday of 
January next, to answer unto Jolin L. Dodge of a plea of assumpsit 
to his damage, as he alleges, of three thousand dollars, and have 
you then and there this writ. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
‘preme Court of the United States of America, at Springfield 
6 aforesaid, this thirtieth day of November, in the year of our 
Lord one thousand eight hundred and eighty-one, and of our 


Independence the one hundred and sixth year. 
a s. | J. A. JONES, Clerk. 


Executed this writ, as I am herein commanded, by reading the 
same and by delivering a true copy thereof to S. H. Jones, presi- 
dent of the State National Bank of Springfield, IIl., this 1st day of 


December, A. D. 1881. 
JACOB WHEELER, 
U. S. Marshal. 


(Indorsed :) Filed December 3rd, A. D. 1881. J. A. Jones, clerk. 


Then afterwards, to wit, on the twenty-third day of December, in 
the year last aforesaid, came again said plaintiff, by his attorneys, 
and filed in the clerk’s office of said court his declaration and copy 
of orders sued on, which are in the words and figures following, to 
wit: | 


Declaration. 


UNITED STATES OF linis’ 
Southern District of Illinois, 


In the United States Circuit Court. January Term, A. D. 1882. 


ss In this action the plaintiff, John L. Dodge, a non-resident 

of the State of Illinois and a citizen of the State of Massa- 
chusetts, by Hunt & Dyas, his attorneys, —— of the defendant, 
The State National Bank of Springfield, Illinois, whose principal 
office and place of business is at the city of Springfield, in the State 
of Illinois, and within the southern district of Illinois, of a plea of 
trespass on the case on promises— 

For that, whereas, heretofore to wit, on the first day of July, A. D. 
1879, at the district aforesaid, and at divers other days and times be- 
tween said day and the first day of March, A. D. i881, the United 
States district court for the southern district of Illinois, by its clerk, 
George P. Bowen, and M. B. Converse, likewise clerk and successor 
in office of the said George P. Bowen, deposited and placed with the 
defendant many large sums of money, amounting, in the aggregate, 
to the sum of forty thousand dollars, which said sums of money 
were derived from the estate of the firm of H. Sandford & Co., com- 
posed of Hiram Sanford, John C. Short, Abral:am Sandusky, An- 
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drew Grundy, Joseph Bailey, Elwood R. Ankrom, Detrich C. 
8 Smith, Herman W. Hippen, Ira W. Lake, Jacob A. Parker, 

Abner P. Woodworth, and Ethelbert Callahan, and from the 
respective separate individual estates of the said several members of 
said firm, which said firm and the said several individuals composing 
the same had before that time been duly declared and adjudged 
bankrupts by the said district court, and which said mgnevys derived 
from and belonging to the estates of said bankrupts had been paid 
into said court by James A. Eads, the assignee in bankruptcy of the 
said firm and the said several individuals aforesaid, and which said 
moneys the said court then and there held in trust for the benefit 
of the creditors of the said firm and the said individual members 
thereof, bankrupts as aforesaid, of all which facts the defendant 
then and there had notice: and the said defendant, having full no- 
tice of the facts aforesaid, to wit, on the days aforesaid, at the district 
aforesaid, then and there accepted and received the moneys afore- 
said from the court aforesaid by the clerks as aforesaid, and then and 

there promised to faithfully keep and well and truly pay out the 
9 amount of the said moneys to the persons entitled thereto, or to 

any part thereof, as creditors of said bankrupts, or their legal 
representatives, when orders for the payment of said moneys or any 
part thereof should be presented to defendant and payment thereof 
requested ; and plaintiff avers that at the time of the adjudication 
cikethentes aforesaid the said firm of H. Sanford & Co. and the sev- 
eral individual members thereof as aforesaid were indebted to plain- 
tiff in a large sum of money, to wit, in the sum of fifty thousand 
dollars, then long since due and owing by said bankrupts to the plain- 
tiff, which said indebtedness was. by plaintiff duly proved against 
said bankrupt estates in accordance with the provisions of the 
bankrupt law and by the said court duly allowed in favor of plain- 
tiff; and that afterwards, to wit, on the 30th day of April, 1881, a 
dividend was by said court duly declared on the estates of said 
bankrupts in favor of the creditors thereof, and upon and by the 

said dividend there was adjudged, awarded, and allowed to 
10 the plaintiff on his claim of twenty-two thousand eight hun- 

dred and seventy-four dollars and ninety-eight cents against 
the firm of H. Sanford & Co. the sum of one hundred and sixty 


dollars and twelve cents; and on his claim of twenty thousand six. 


hundred and ninety-three dollars and thirty-three cents against the 
said firm of H. Sanford & Co. the sum of one hundred and forty- 
four dollars and eighty-five cents; and on his claim for twenty 
thousand six hundred and ninety-three dollars and thirty-three 
cents against the estate of Andrew Gundy the sum of five hundred 
and seventeen dollars and thirty-three cents; and on his claim of 
twenty-two thousand eight hundred and seventy-four dollars and 
ninety-eight cents against the estate of the said Joseph Bailey the 
sum of seventy-five dollars and forty-eight cents; and on his 
claim for twenty thousand six hundred and ninety-three dollars 
and thirty-three cents against the estate of the said Joseph 
Bailey the sum of sixty-eight dollars and twenty-nine cents ; 
and on his claim for twenty thousand six hundred and ninety- 
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three dollars and thirty-three cents against the estate 
11 of the said Abner P. Woodworth the sum of seven hundted 
and twenty-four dollars and twenty-six cents; and after- 
wards, to wit, on the 12th day of May, 1881, the said court, by M. 


B. Converse, its clerk, drew its six several orders for the payment, . 


respectively, of the said several sums of money above set forth, ad- 
judged and awarded to plaintiff on his claims as aforesaid, all of 
said orders bearing date on the said 12th day of May, 1881, signed 
by M. B. Converse, clerk of said court, and countersigned by S. H. 
Treat, judge of said court, and all made payable out of the funds de- 
posited with defendant as aforesaid, and directing defendant to pay 
the sums of money in each of said orders specified to the order of 
George Hunt, attorney for John L. Dodge, and then and there, to 
wit, on the day last aforesaid delivered said orders to the said George 
Hunt; and the said George Hunt, attorney for John L. Dodge, then 
and there, for value received, assigned said orders and each of them 
to plaintiff and delivered them to plaintiff; by means whereof 
12 _—and ‘of the premises hereinbefore set forth the defendant then 
‘and there became liable to pay to the plaintiff the said several 
sums of money in the said several orders respectively mentioned, ac- 
cording to the tenor and effect of the said orders and each of them, 
when said orders, or either of them, should be presented for pay- 
ment and payment thereof demanded ; and being so liable the de- 
fendant then and there, in consideration thereof, promised the plaintff 
to pay him the said several sums of money in the said several orders 
mentioned and specified when the same should be presented and 
payment thereof demanded ; and plaintiff avers that afterwards, to 
wit, on the 27th day of June, 1881, during the business hours of said 
day, to wit, between the hours of 9 o’clock a. m. and four o'clock 
p. m. of said day, he duly presented the said several orders, and each 
of them, for payment at the business office of defendant, in the city 
of Springfield aforesaid, and demanded payment thereon, which 
was by defendant then and there refused, and the said orders, and 
each of them, were thereupon then and there duly protested ; of all 
of which defendant had notice. 
13 And for that whereas heretofore, to wit, at the district afore- 
said, to wit, on the days aforesaid, the defendant was an 
United States depository, and as such was designated by the United 
States district court for the district aforesaid for the deposit and safe 
keeping of funds belonging to estate in bankruptcy in said court ; 
and plaintiff avers that on the first day of July, 1879, and on divers 
days and times between said day and the first day of March, 1881, 
the said court, by George P. Bowen, its clerk, and M. B. Converse, 
likewise clerk and successor in office of the said Bowen, deposited 
and placed with defendant as such depository large sums of money, 
amounting in the aggregate tu the sum of forty thousand dollars, 
belonging to the estate of the firm of H. Sandford & Co., composed 
of Hiram Sanford, John C. Short, Abraham Sandusky, Andrew 
Gundy, Joseph Bailey, Edward R. Ankrom, Detrich C. Smith, Her- 
man W. Hippen, Ira W. Lake, Jacob A. Parker, Abner P. Wood- 
worth, and Ethelbert Callahan, and to the separate individual estates 
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of the several individuals as aforesaid composing said firm, 
14 which said firm and the said several individuals composing the 

same had before that time been duly adjudged and declared 
bankrupts by said court, which said funds and moneys it was the 
duty of the defendant then and there to receive and safely ne 
and well and truly pay out to the persons entitled thereto as cred- 
itors of said bankrupts on orders drawn on such fund, signed by the 
clerk and countersigned by the judge of said court; and the defend- 
ant, well knowing the facts aforesaid and the premises and its duty 
thereunder, then and there, to wit, on the days aforesaid, received 
and accepted the said several sums of money and promised to safely 
keep and pay the same out to the persons entitled thereto on orders 
as aforesaid ; and plaintiff avers that he was a creditor of said bank- 
rupts, they being indebted to him at the time of and before 
their adjudication in bankruptcy in a large sum of money, to 
wit, in the sum of fifty thousand dollars, which indebted- 
ness had been duly proved against said bankrupt estates and 

allowed by said court in favor of plaintiff; and afterwards, 
15 to wit, on the 30th day of April, 1881, a dividend was duly 

declared by said court of and from the said bankrupt estates 
in favor of the creditors thereof, and at the making of said dividends 
there was awarded and adjudged to plaintiff on his claim for twenty- 
two thousand eight hundred and seventy-four dollars and ninety- 
eight cents against the said firm of Hanford & Co., bankrupts, the 
sum of one hundred and sixty dollars and twelve cents, and on his 
claim for twenty thousand six hundred ‘and ninety-three dollars 
and thirty-three cents against the estate of the said firm of H. San- 
ford & Co., bankrupts, the sum of one hundred and forty-four dol- 
dollars and eighty-five cents, and on his claim for twenty thousand 
six hundred and ninety-three dollars and thirty-three cents against 
the said Andrew Gundy, bankrupt, the sum of five hundred and 
seventeen dollars and thirty-three cents, and on his claim for twenty- 
two thousand eight hundred and seventy-four dollars and ninety- 

eight cents against the estate of the said Joseph Bailey, 
16 bankrupt, the sum of seventy-five dollars and forty-eight 

cents, and on his claim for twenty thousand six hundred and 
ninety-three dollars and thirty-three cents against the estate of the 
suid Joseph Bailey, bankrupt, the sum of sixty-eight dollars and 
twenty-nine cents, and on his claim for twenty thousand six hun- 
dred and ninety three dollars and thirty-three cents against the 
estate of the said Abner P. Woodworth, bankrupt, the sum of seven 
hundred and twenty-four dollars and twenty-six cents; and after- 
wards, to wit, on the 12th day of May, 1881, the said court, by M. 
B. Converse, its clerk, drew its six several orders for the payment, 
respectively, of the said several sums of money above set forth, 
awarded and adjudged to plaintiff on his claims as aforesaid, all of 
said orders bearing date on the said 12th day of May, 188], signed 
by M. B. Converse, clerk of said court, and countersigned by 8S. H. 
Treat, Judge of said court, and all made payable out of the 
moneys deposited with defendant as aforesaid and directing 
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defendant to pay the sum of money in each of said 
17 orders specified to the order of George Hunt, attorney: for 

John L. Dodge, and there, to wit,on the day last aforesaid, 
delivered said orders to the said George Hunt, and the said George 
Hunt, attorney for John L. Dodge, then and there, for value received, 
assigned said orders and each of them and delivered the same to 
the plaintiff, by means whereof and of the premises hereinbefore set 
forth, the defendant then and there became liable to pay to the 
plaintiff the said several sums of money in the said several orders 
respectively mentioned and specified accurding to the tenor and effect 
of the said orders and each of them when said orders ur either of 
them should be presented for payment and payment thereof de- 
manded, and being’ so liable, the defendant afterwards, to wit, on 
the day last aforesaid, then and there, in consideration thereof, prom- 
ised the plaintiff to pay him the said several sums of money 1n the 
said several orders mentioned and specified when the same should 

be presented and payment thereof demanded ; and plaintiff 
18 avers that afterwards, to wit, on the 27th day of June, 188], 

he duly presented the said several orders to defendant and — 
payment—this at the business office of defendant, in the city of 
Springfield as aforesaid—and thereupon payment of said orders and 
each of them and the sums of money therein was by defendant then 
and there refused. | : 

And for that whereas the said defendant heretofore, to wit, on 
the first day of July, in the vear of our Lord one thousand eight 
hundred and eighty-one, at the southern district of Illinois, to wit, 
at the county aforesaid, became and was indebted to the said plain- 
tiff in the sum of two thousand dellars of lawful money of the 
United States of America for divers goods, wares, and merchandise 
by the said plaintiff before that time sold and delivered to the said 
defendant, and at the special instance and request of the said de- 
fendant, and being so indebted to the said plaintiff the said defend- 
ant, in consideration thereof, afterwards, to wit, on the same day and 

year, and at the place aforeseid, undertook and then and 

19 there faithfully promised the said plaintiff well and truly to 
ay unto the said plaintiff the sum of money last mentioned 

when the said defendant should be thereunto afterwards requested. 

And whereas also the said defendant afterwards, to wit, on the 
same day and year, and at the place aforesaid, in consideration that 
the said plaintiff had before that time, at the like special instance 
and request of the said defendant, sold and delivered to the said 
defendant divers other goods, wares, and merchandise of the ‘said 
plaintiff, the said defendant then and there undertook and faithfully 
promised the said plaintiff that the said defendant would well and 
truly pay to the said plaintiff so much money as the last aforesaid 
goods, wares,and merchandise at the time of the sale and delivery 
thereof were reasonably worth, when the said defendant should be 
thereunto afterwards requested ; and the said plaintiff avers that the 
said goods, wares, and merchandise last mentioned, at the time of the 
sale and delivery thereof were reasonably worth the further sum of 
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two thousand dollars of like lawful money as aforesaid, to wit, 
20 at the place aforesaid, whereof the said defendant afterwards, 
on the same day and year, and at the placeaforesaid, had notice 

And whereas also the said defendant afterwards, ‘to wit, on the 
same day and year, and at the place aforesaid, was indebted to the 
said plaintiff in the further sum of two thousand dollars of like law- 
ful money as aforesaid for money before that time lent and advanced 
by the said plaintiff to the said defendant, and at the like request of 
the said defendant, and in the like sum for other money by the 
said plaintiff before that time paid, laid out, and expended for the 
said defendant, and at the like request of the said defendant, and 
in the like sum for other money by the said defendant before that 
time had and received to and for the use of the said plaintiff, and 
in the like sum for other money before that time and then due and 
owing the said plaintiff for interest upon and for the forbearance of 
divers other sums of money owing from said defendant to said plain- 

tiff, and in the like sum for the price and value of work then 
21 done and material for the same provided by the said plaintiff 

for the said defendant, and at the like special request of the 
said defendant, and being so indebted the said defendant, in con- 
sideration thereof, afterwards, to wit, on the same day and year, and 
at the place aforesaid, undertook and then and there faithfully prom- 
ised the said plaintiff wel! and truly to pay unto the said plaintiff 
the several sums of monev in the said several counts herein men- 
tioned when the said defendant should be thereunto afterwards 
requested. 

And whereas also the said defendant afterwards, to wit, on the 
same day and year, and at the place aforesaid, accounted together 
with the said plaintiff of and concerning divers other sums of money 
before that time due and owing from the said defendant to the said 
plaintiff and then and there being in arrear and unpaid, and upon 
such accounting the said defendant then and there was found to be 
in arrear and indebted to the said plaintiff in the further sum of 
two thousand dollars of like lawful money as aforesaid ; and, being 

so indebted and so found in arrear to the said plaintiff, the 
22 said defendant, in consideration thereof, afterwards, to wit, 
on the same day and year, and at the place aforesaid, under- 
took and then and there faithfully promised the said plaintiff well 
and truly to pay unto the said plaintiff the sum of money last men- 


tioned when the said defendant should be thereunto afterwards re- . 


quested. Nevertheless, the said defendant (although often requested, 
Wc.) has not yet paid the said several sums of money in the said 
several counts above mentioned or any or either of them or any 
part thereof to the said plaintiff, but to pay the same or any part 
thereof to the said plaintiff the said defendant has hitherto altogether 
refused and still does refuse, to the damage of the said plaintiff of 
three thousand dollars, and therefore the said plaintiff brings suit, ete. 
HUNT & DYAS, 
Plaintiff’s Attorneys. 


(Indorsed:) Filed December 23, 1881. J. A. Jones, clerk. 
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23 Copy Account Sued on. 

The State National Bank of Springfield, Illinois, to John L. Dodge, Dr. ; 

I To good-, wares, and merchandise sold and delivered -.. $2,000 00 : 
, To money lent and advanced -----..----.-----..------ 2,000 00 

| To money paid, laid out, and expended ---------.--.--. 2,000 00 3 

To money had and received to and for the use of said ) 

| SEE sina eennbemtiinammne wonnnenguieinindiiie 2,000 00 : 
=) To money due for interest and forbearance.......---.-~-. 2,000 00 
' To labor, services, and material -..---...... ....-.----- 2,000 00 
To balance due on account stated ......--...---------- 2,000 00 

(Endorsed :) Filed December 23, 1881. J. A. Jones, clerk. 


| 24 ~~ Check No. 27. Case No. 2105. 


j In the District Court of the United States for the Southern District 
of Illinois. 


In the Matter of H. Sanrorp & Co., Bankrupt. 
SPRINGFIELD, ILts., May 12th, 1881. 


The State National Bank, U. S. depository. 


Pay to the order of George Hunt, att’y for John L. Dodge, one 
hundred and sixty & 7, dollars, being in full for the dividend of 
to per cent. declared April 30th, 1881, on his claim for $22,874.98 
proven against said bankrupt’s estate. 


$160.12. 15428 M. B. CONVERSE, Clerk. 
Countersigned : 

S. H. TREAT, Judge, 
Per J. F. C. 


[Written across the face in red ink.| 


Protested for non-payment June 27, 1881. 
JAS. F. McNEIL, 


Notary Public. 
Pay to the order of John L. Dodge. . 
hs GEO. HUNT, 
Att’'y for John L. Dodge. 
Check No. 28. Case No. 2105. 


In the District Court of the United States for the Southern District 
of Illinois. 


In the Matter of H. Sanrorp & Co., Bankrupt. 
SPRINGFIELD, Ixis., May 12th, 1881. 


The State National Bank, U. S. depository. 


Pay to the order of George Hunt, att’y for John L. Dodge, one 
red and forty-four & +5; dollars, being in full for the dividend 
2—1118 
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of ;i5 per cent. declared April 30, 1881, on his claim for $20,693.33 
proven against said bankrupt’s estate. 


$144.85. 15429. M. B. CONVERSE, Clerk. 


Countersigned : 
S. H. TREAT, Judge, 
Per J. F. C. 
[Written across the face in red ink.] * 


Protested for non-payment June 27, 1881. 
JAS. F. McNEIL, 
Notary Public. 


GEO. HUNT, 
Att’y for John LL. Dodge. 
Check No. 2. | Case No. 2105. 


In the District Court cf the United States for the Southern District 
of Illinois. 


Pay to the order of John L. Dodge. 


In the Matter of Joserpn BartLey, Bankrupt. 
SPRINGFIELD, ILus., May 12th, 1581. 
The State National Bank, U. S. depository. 


Pay to the order of George Hunt, att’y for John L. Dodge, seventy- 
five & 78; dollars, being in full for the dividend of ;%5 per cent. 
declared April 30, 1881, on his claim for $22,874.98 proven against 
said bankrupt’s estate. 


$75.48 15492. M. B. CONVERSE, Clerk. 
Countersigned : 

S. H. TREAT, Judge, 
Per J. F. C. 


[ Written across the face in red ink.] 


Protested for non-payment June 27, 1881. 
JAS. F. McNEIL, 
Notary Public. 


GEO. HUNT, 
Att’y for John L. Dodge. 


25 Check No. 3. Case No. 2108. 


In the District Court of the United States for the Southern District 
of I}linois. 


Pay to the order of John L. Dodge. 


In the Matter of JosepH Battery, Bankrupt. 


SPRINGFIELD, ILus., May 12th, 1881. 
The State National Bank, U. S. depository. 


Pay to the order of George Hunt, att’vy for John L. Dodge, sixty- 
eight & ;7°9 dollars, being in full for the dividend of 33; per cent. de 


JOHN LL. DODGE. 11 
clared April 30th, 1881, on his claim for $20,693.33 proven against 


said bankrupt’s estate. 
$68.29. 15493. M. B. CONVERS, Clerk, 


Countersigned : 
S. H. TREAT, Judge, 
Per J. F. C. 


{Written across the face in red ink. ] 


Protested for non-payment June 27, 1881. 
' JAS. F. McNEIL, 


Notary Public. 
Pay to the order of John L. Dodge. 
GEO. HUNT, 
Att’y for John L. Dodge. 
Check No. 2. Case No. 2105. 


In the District Court of the United States for the Southern District 
of Illinois. 


In the Matter of ANDREW Gunpy, Bankrupt. 
SPRINGFIELD, Iuts., May 12, 1881. 


The State National Bank, U. S. depository. 


o Pay to the order of George Hunt, att’y for John L. Dodge, five 
hundred and seventeen & ;*, dollars, being in full for the dividend 
of 2} percent. declared April 30th, 1881, 0n his claim for $20,693.33 


proven against said bankrupt’s estate. 
$517.33. 15502. M. B. CONVERSE, Clerk. 


Countersigned : 
S. H. TREAT, Judge, 
Per J. F. C. 


[Written across the face in red ink.] 


Protested for non-payment June 27, 1881. 
JAS. F. McNEIL, 


Notary Public. 
= Pay to the order of John L. Dodge. 
a GEO. HUNT, 
| Att’y for John L. Dodge. 
| Check No. 3. Case No. 2105. 


In the District Court of the United States for the Southern District 
of Illinois. 


In the Matter of Abner P. Woopwortn, Bankrupt. 
SPRINGFIELD, Inis., May 12, 1881. 
The State National Bank, U. 8. depository. 


| Pay to the order of George Hunt, att’y for John L. Dodge, seven 
hundred and twenty-four & 78; dollars, being in full for the divi- 
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dend of 3} per cent. declared April 30, 1881, on his claim for 
$20,693.33 proven against said bankrupt’s estate. 


$724.26. 15506. M. B. CONVERSE, Clerk. 
Countersigned : 

S. H. TREAT, Judge, 
Per J. F. C. 


[ Written across the face in red ink.] , 


Protested for non-payment June 27, 1881. 
JAS. F. McNEIL, 
Notary Public. 


Pay to the order of John L. Dodge. 
) GEO. HUNT, 
Alt’y for John L. Dodge. 


(Indorsed:) Filed December 23, 1881. J. A. Jones, clerk. 


26 Afterwards, to wit, on the third day of January, in tiie ycar 

of our Lord one thousand eight hundred and eighty-two, 
came the defendant, by Milton Hay, Esq., its attorney, and filed in 
the clerk’s office of said court its plea herein, which said plea is in 
the words and figures following, to wit: 


Plea. 


STATE NATIONAL BANK OF SPRINGFIELD, ILLINOIS, 
ads. 
Joun L. DonGe, Assignee, &c. 


The said defendant, by its attorney, comes and defends the wrong 
and injury when, &c. It says it did not undertake and promise as 
the said plaintiff in his declaration has alleged, and of this puts 


itself upon the country. | 
HAY, For Deft. 


GEO. HUNT, His Att’y. 
(Indorsed:) Filed January 3rd, 1882. J. A. Jones, clerk. 


And the plaintiff doth the like. 


Then afterwards, to wit, on the twentieth day of June, in 
27 the June term of said court, in the year last aforesaid, the 
following proceedings were had in said court in said cause 

and entered of record, to wit: 


lst Trial. Judgment & Motion for New Trial. 
JoHn L.. DopGe v. State Nationan Bank. 


Assumpsit. 


This day comes as well the plaintiff, by Messrs. Hunt and Dyas, 
his attorneys, as the defendant, by Messrs. M. Hay and James A. 
Connolly, its attorneys, and the issue joined by consent ‘s tried by 


ed PP lS “iy 4 
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the court, a jury being waived; and the court, having heard the evi- 
dence and argument of counsel, finds the issue for the plaintiff, and 
assesses his damages to the sum of one thousand eight hundred and 
six dollars and fifty-eight cents. 

It is therefore ordered and adjudged by the court that the plain- 
tiff recover of the defendant the said sum of one thousand eight 
hundred and six dollars and fifty-eight cents, his damages aforesaid — 
assessed, together with his costs and charges by him about his suit 
in this behalf expended, and that execution issue therefor. — 

Whereupon defendant enters a motion for a new trial herein. 


28 And afterwards, to wit, on the sixteenth day of July, in the 

year of our Lord one thousand eight hundred and eighty- 
seven, came the parties, by their respective attorneys, and filed in the 
clerk’s office of said court their stipulation to waive a jury, which 
said stipulation is in the words and figures following, to wit: 


Stipulation Waiving a Jury. 


In the Circuit Court of the United States for the Southern District 
of Illinois. June Term, A. D. 1887. 


Joun L. Donee, Plaintiff, 
v8. 
Tue State NATIONAL BANK oF SPRINGFIELD, ILLINOIS, Defendant, 
Assumpsit. 

Now, on this 16th day of July, 1887, come the parties to the 
above-entitled cause, by their attorneys, and by this stipulation 
agree that the said cause may be this day tried before the court 
without the intervention of a jury. 

GEO. HUNT, 
Attorney for Plaintiff. 
M. HAY anp 
GREENE & HUMPHREY, 
Attorneys for Defendants. 
(Indorsed:) Filed July 16, 1887. James F. Jones, clerk. 


29 Then afterwards, to wit, on the said sixteenth day of July, 

in the June term of said court, in the year last aforesaid, the 
following further proceedings were had in said court in said cause 
and entered of record, to wit: 


Qnd Trial & Judgment. 


Joun L. DopnGe 
v8. 
STtaTE NATIONAL BANK OF SPRINGFIELD, ILLINOIS. 
Assumpsit. 


The motion for a new trial entered herein at a former term of this 
court is sustained by the court and a new trial awarded, and there- 
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upon the parties, by stipulation on file, waive a jury and consent that 
matters both of law and fact herein may be tried by the court; and 
the cause coming on for trial and the court having heard the evi- 
dence and argument of counsel, finds the issue for the plaintiff, and 
assesses his damages at the sum of two thousand three hundred 
and twenty-six dollars and eighty cents. The circuit justice and 
circuit judge having differed in opinion as to certain questions aris- 
ing at the trial, said questions are embodied in a certificate of divis- 

ion, and the same is now filed in this case. It fs ordered and 
30 adjudged by the court that the plaintiff recover of the de- 

fendant the said sum of two thousand three hundred and 
twenty-six dollars and cighty cents, his damages aforesaid assessed, 
together with his costs and charges by him about his suit in this 
behalf expended, and that he have execution therefor; to which 
finding and judgment of the court the defendant then and there 
excepted. 


Whereupon, on said sixteenth day of July, in the year last afore- 
said, a certificate of division was filed in said clerk’s office in the 
words and figures following, to wit: 


Certificate of Division. 


.UnitTEp STATES OF AMERICA, 
Southern District of Illinois: 


In the Circuit Court, of the June Term, A. D. 1887. 


Joun L. DopGe 
vs. 
Tue State NATIONAL BANK OF SPRINGFIELD, ILLINOIs. 


Assumpsit. 


Be it remembered that on the trial of the above-entitled cause 

before the court, the Hon. John M. Harlan, justice, presiding, 

31 and the Hon. Walter Q. Gresham, circuit judge, without the 

intervention of a jury, which was waived in writing by the 
parties, the court found the following facts: 


1. That the defendant was appointed depository for the Untited 
States district court for the southern district of Illinois about March 
Ist, 1875. 


2. That on March 4th, 1873, George P. Bowen, clerk of the district 
court, made the first deposit of funds belonging in the registry of 
said district court with said bank, and the bank then, by direction 
of Clerk Bowen, opened an account with “The United States district 
court for the southern district of Illinois” and entered said deposit 
to the credit of said court, and that each deposit so made by the clerk 
was by the bank entered on its book and on the deposit book of the 
clerk to the credit of the particular case, naming the case with the 
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number, to which the funds so deposited belonged ; that afterwards, 
by direction of the clerk, all deposits so made were entered by the 
bank in the name of “The United States district court for the suuth- 
ern district of Illinois,” dropping the name but retaining the number 
of the case as hereinafter specially set forth. 


32 3. That said clerk continued to make deposit of funds be- 

longing in the registry of said court with said bank up to his © 
death, which occurred in February, 1880, and said bank continued 
to enter said deposits to the credit of the court in the manner di- 
rected by the clerk. 


4. That the entires of these deposits were made under direction 
of the clerk, both on the books of the bank and on the deposit book 
retained by the clerk in the following manner, viz. : 


1873, March 4th. Todep. 1971-------.-.------ — $1,075 00 
1874, January 30th. To dep. 1425-....----.--.----.---- 225 00 
1875, January 11th. To dep. 1590._.-...--2---.. 2+... 2-2. 4,619 22 
1876, January 24th. To dep. 1637... ....-.----...---- 5,200 00 


5. That at the time each deposit was made the clerk brought to 
the bank the money to be deposited, together with his depo:itors’ 
book and a ticket which would be like the following, differing only 
as to number, date, and amount: 


“StaTE NATIONAL BANK, 
“ SPRINGFIELD, Itus., March 4th, 1873. 


“ Deposited by George P. Bowen, clerk, current funds, No. 
GFE ccwecccned sesnenneemonsen cope see annwenes $1,075 00.’ 


Whereupon the cashier of the bank would receive the funds and the 

ticket and enter in the clerk’s deposit book, as well as in the 

30 books of the bank, under the account with “ The district court 
for the southern district of Illinois,” as follows: 


1873, March 4th. To dep. 1971-_.-...-.------------.--- $1,075 00 


That the bank understood when these entries were made that the 
numbers on either side of the account (as No. 1971 above) referred 
to the case in which the deposit in the first place was made and in 
which the check in the second place was drawn. 


6. That case No. 2105 was pending on the bankruptcy side of the 
court, and during the years 1879, 1880, and 1881 money to the 
amount of $38,300.00, realized from the estate of H. Sanford & Co. 
and belonging in said case, was paid into the registry of the court 
and by the clerk, Bowen, and his successor, Converse, deposited with 
said court from time to tirae and entered like all other deposits to 
the credit of said court, each deposit of the item of this fund being 
accompanied by a ticket from the clerk like the following, differing 
only as to date and amount, viz.: 
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“StaTE NATIONAL BANK,” 
SPRINGFIELD, ILxs., July 25th, 1879. 


Deposited by George P. Bowen, clerk, current funds, No. 


SO _ $17,000 00 
34 Said deposit account in said case being in full as follows: 
The State National Bank of Springfield, Ills., in ac. with U. S. dist. 

court, S. dist. Ills. ' 
1879, July 25th. To dep. 2105 -...-..-.-.-...--.------ $17,000 00 
Ang. Tih. “ (9 Fae cececccccsccuncesereses 5,000 00 
1800, Jan’y 10th.“ © Qi... nnncscncancccecseces 4,000 00 
Oct. 14th. 8 © Fe cncwcnccsdnntneceoone 10,000 00 
lt == SRE ee cs oe ree 2,000 00 
$063, Fee'yTith. © °F cnnsiccnenseeeineen 300 00 


= 


7. That the officers of the bank on receiving deposits accom panied 


bv such ticket understood the “ No. 2105” on the ticket to refer to a 


ease of that number in the district court. 

8. That the orders drawn by the court on the bank for funds in 
bankruptcy cases were in the following form, the blanks being filled 
out to suit each case: 


Check No. —. Case No. —. 


In the District Court of the United States for the Southern District 
of I}linois. 


In the Matter of , Bankrupt. 
SPRINGFIELD, ILLs, —— —, 188-. 
The State National Bank, U. S. depository. 
Pay to the order of dollars, being in full for 


35 the dividend of 
; claim for $ 


Countersigned : 
, Judge. 


per cent. declared —, 188-, on 
, proven against said bankrupt estate. 


, Clerk. 


9. That the checks or orders so drawn and in controversy in this 
case are as follows: 


Check No. 2. Case No. 2105. 


In the District Court of the United States for the Southern District 
of Illinois. 
In the Matter of ANpREw Gunpy, Bankrupt. 
SPRINGFIELD, Ints., May 12th, 1881. 
The State National Bank, U. S. depository. 


Pay to the order of George Hunt, att’y for John L. Dodge, five 
hundred and seventeen «& ;'3; dollars, being in full for the dividend 
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of 23 per cent. declared April 30th, 1881, on his claim for $20,693.33, 
proven a said bankrupt’s estate. 
$517.33. M. B. CONVERSE, Clerk. 


Countersigned: 
S. H. TREAT, Judge, 
Per J. F. C. 


36 Check No. 2. Case No. 2105. 


In the District Court of the United States for the Southern District 
of Illinois. 


In the Matter of Josepn Bartxy, Bankrupt. 
SPRINGFIELD, Iuts., May 12th, 1881. 
The State National Bank, U. S. depository. 


Pay to the order of George Hunt, att’y for John L. Dodge, seventy- 
five & ;4%; dollars, being in full for the dividend of $35 per cent. 
declared April 30th, 1881, on his claim for $22,874.98, proven against 
said bankrupt’s estate. 


75.48. _M. B. CONVERSE, Clerk. 
Countersigned : 
S. H. TREAT, Judge, 
Per J. F. C. 
Check No. 3. Case 2105. 


In the District Court of the United States for the Southern District 
of Illinois. 


In the Matter of ABNER P. Woopwortn, Bankrupt. 
SPRINGFIELD, Itis., May 12th, 1881. 
The State National Bank, U. S. depository. 


Pay to the order of George Hunt, att’y for John L. Dodge, seven 
hundred and twenty-four & 7°; dollars, being in full for the 
37 = dividend of 2} per cent. declared April 30th, 188], on his 
claim for $20,693.33, proven against said bankrupt’s estate. 
$724.26. 7 M. B. CONVERSE, Clerk. 
Countersigned : 
S. H. TREAT, Judge, 
Per J. F.C. 
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Check No. 3. Case No. 2105. 


In the District Court of the United States for the Southern District 
of Illinois. 


In the Matter of JoserH BatLry, Bankrupt. 
SPRINGFIELD, ILis., May 12th, 1881. 
The State National Bank, U.S. depository. 


Pay to the order of George Hunt, attorney for John L. Dodge, 
sixty-eight & 7% dollars, being in full for the dividend of 435 per 
cent. declared April 30th, 1881, on his claim for $20,693.33, proven 


against said bankrupt’s estate. 
$68.29. M. B. CONVERSE, Clerk. 


Countersigned : 
S. H. TREAT, Judge, 
Per J. F. C. 


Check No. 27. Case No. 2105. 


In the District Court of the United States for the Southern District 
of Illinois. 


38 In the Matter of H. Sanprorp & Co., Bankrupts. 
SPRINGFIELD, ILus., May 12th, 1881. 


The State National Bank, U.S. depository. 


Pay to the order of George Hunt, att’y for John L. Dodge, one 
hundred and sixty & 7; dollars, being in full for the dividend of 
iy per cent. declared April 30th, 1881, on his claim for $22,874.98, 
proven against said bankrupts’ estate. 


$160.12. M. P. CONVERSE, Clerk. 
Countersigned : 


S. H. TREAT, Judge, 
Per J. F.C. 


Check No. 28. Case No. 2105. 


In the District Court of the United States for the Southern District 
of Illinois. 


In the Matter of H. Sanprorp & Co., Bankrupts. 
SPRINGFIELD, ILus., May 12th, 1881. 
The State National Bank, U. S. depository. 


Pay to the order of George Hunt, att’y for John L. Dodge, one 
hundred and forty-four € 38,5; dollars, being in full forthe dividend 
of ;'g per cent. declared April 30th, 1881, on his claim for $20,693.33, 
proven against said bankrupts’ estate. 

$144.85. M. B. CONVERSE, Clerk. 


me —_——- 
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Countersigned : 
S. H. TREAT, Judge, 
Per J. F. C. 


39 93. That Andrew Gundy, Joseph Bailey, Abner P. Wood- 

worth, and Hiram Sandford were all members of the firm of 
H. Sandford & Co., whose case is numbered 2105 herein, and that 
porta said parties were each individually adjudged bankrupts in — 
said cause. 


10. That said checks were presented at the bank for payment 
and payment refused, and the checks were protested for non-pay- 
ment June 27th, 1881. 


11. That the funds actually belonging to said case No. 2105 and 
deposited with said bank in manner aforesaid were sufficient to pay 
all checks drawn by the clerk and countersigned by the judge in 
favor of creditors in said case, including said checks in controversy, 
the funds so deposited amounting to $38,300.00 as aforesaid, and all 
checks drawn thereon, including the checks in controversy in this 
suit, amounting to 33,356.19, leaving a balance to the credit of said 
case of $4,943.81. 


12. That the bank, before the presentation of the checks in con- 

troversy, had actually paid off on checks similar to the above, 

signed by the clerk and countersigned by the judge, and 

40 differing only as to number of case, names, dates, and amounts, 

all the funds ever deposited with it to the credit of the court, 

many of such checks being drawn, as indicated therein, in cases in 
which no deposits had been made by the clerk. 


13. That from the time of the first deposit with said bank, as 
depository of said court, up to the death of said Bowen, in February, 
1880, the bank balanced the account with said court nine different 
times, returning all the checks to the clerk at each balancing and 
entering the case, No., and amount of each check so returned in the 
depositor’s book of the clerk, these balances being struck at the 
following dates and showing each time the general balance to the 
credit of the court as follows, viz: 


August 30th, 1877------- -------------- .----------- $13,691 57 
Dessmsber GH, BGG 6 < ccnweccecs cccnws ceeses cwoscuce 11,024 74 
January Sth, 1878. .... ....-.---- 2-2. eon nnn ooo e cone 7,853 04 
January 23rd, 1879.... .... -.-- -- 2. ---- eens - 200 8,594 00 
February 28th, 1879. .----------------------------- 11,456 01 
a A am, 
ee 28,273 82 
October 30th, 1879. ...-...----------- ee 21,244 48 
January 10, 1990.....< conn «cond ccnces cece coos sconces 32,670 57 
41 14. That the last balancing of said account, showing how 


it stood when the bank refused to pay the check in contro- 
versy, was in July, 1881, when the account showed a balance of 


$43.13 against the court. 
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15. That the bank always treated the account as an entirety and 
paid out of it all checks drawn by the clerk and countersigned by 
the judge until the deposits were exhausted, and in so doing the 
deposits were exhausted before the drawing and presentation of the 
checks in controversy, many of such checks so paid having been 
drawn in cases, as inindicated by the numbers, in which no deposit 
had been made by the clerk. 


16. That the bank was never served with a copy of the order of 
the district court appointing it a depository of the court, but its 
cashier was orally informed thereof by the clerk of fine court, and 
thereafter the bank acted as such depository, receiving and paying 
out money under the orders of the clerk, countersigned by the judge 
as above given. 


17. That the bank never was furnished with a copy of rule 
XXVIII in bankruptcy and had no actual knowledge of the rule. 


18. That neither the clerk, Bowen, nor his successor, Converse, 
presented to the district court at each or any regular session 

42 of said court after the defendant was so appointed depository 
the account and voucher required by sec. 798, Rev. Stat- 


utes U.S. 


19. That neither of these clerks made or was required to make at 
any time after the defendant was appointed depository the monthly 
report provided for by rule XXVIII in bankruptey. 

20. That the civil and criminal and admiralty cases in the dis- 
trict court are numbered from one, consecutively, and at the time 
the deposit- in question were made there were two cases numbered 
2105 in the district court. There was no evidence that deposits 
were or were not made in this bank in favor of or checks drawn on 
any other number 2105 than those drawn in this bankruptcy case; 
and the said cause having been heard before the undersigned, John 
M. Harlan, circuit justice,and Walter Q. Gresham, circuit judge, 
and we, the said judges holding said court, having found and agreed 
upon the foregoing facts and having differed in opinion on the fol- 
lowing questions of law, upon the determination of which the proper 

judgment to be rendered in said cause depends, do certify the 
43 same to the Supreme Court of the United States—that is to 
say: 

First. Was it the duty of plaintiff in error to keep a separate ac- 
count with each case in bankruptcy in which deposits were made in 
the bank? 


Second. Was it the duty of plaintiff in error to refuse any check 
drawn in the name of the court and countersigned by the judge 
thereof unless such check specified the case in bankruptcy, on ac- 
count of which the same was drawn, and there were funds in the 
bank to the credit of such cause ? 


Third. Did the failure of the bank to keep such separate accounts 
or its action in paying out all the funds deposited to the credit of 
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the court on checks drawn generally, leaving no funds to meet the 
checks in controversy, render the bank liable in this action ? 


Fourth. Did the fact that the defendant bank paid out and ex- 
hausted all the funds placed to the credit of the court on checks, 
some of which did not bear the number of any case from which 
funds had been derived, render the defendant liable on the checks 

in controversy, when, if separate accounts had been kept with 
44 each case or number, there would have been funds to the . 
credit of case No. 2105 sufficient to satisfy said checks? 


Fifth. Notwithstanding the fact that the defendant bank opened 
an account with “The United States district court for the southern 
district of Illinois” and credited the funds received in bankrupt 
cases generally to the credit of said court “in the manner-directed 
by the clerk” of said court, and notwithstanding the further fact 
that from time to time the bank settled said account with said court as 
a general account, was it, nevertheless, the duty of said bank to keep 
the funds received in each case of bankruptcy as a separate fund to 
be applied only to the payment of such checks as were drawn in 
re — in the particular case from which such funds were 
erived ? 


Sixth. Did the fact that the bank understood when deposits were 
made that the numbers on either side of the account, as 2105 in this 
case, referred to the case in which the deposit in the first place was 

made and in which the check in the secund place was drawn 
45 require the bank to keep the funds belonging to such case for 

the payment of checks drawn therein, notwithstanding the 
fact that the account was opened and kept as a general account with 
the court, as directed by the clerk of the court, and had from time 
to time been settled with the court as a general account ? 


Seventh. Did the fact that the bank understood when deposits 
were nade that the numbers on either side of the account, as 2105 
in this case, referred to the case in which the deposit in the first 
place was made and in which the check in the second place was 
drawn require the bank to keep the funds belonging to such case 
for the payment of checks drawn therein ? 


Eighth. Was the fact that the bank understood when deposits 
were made that the numbers on either side of the account, as 2105 
in this case, in which the deposit in the first place was made and 
in which the check in the second place was drawn sufficient notice 
to the bank of the nature of such deposit to justify it in refusing to 

pay out any of the funds arising therefrom on checks drawn, 
46 as indicated therein, in cases in which no deposits had~ been 
made by the clerk ? 


And the said John M. Harlan, the presiding justice, being of the 
opinion that each of the above questions should be answered in the 
affirmative, and so ruling, judgment was entered accordingly. 

And the said Walter Q. Gresham, circuit judge, being of the opin- 
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ion that the said questions should be answered in the negative, 
this certificate of division, with special findings aforesaid, is ordered 


to be entered. 
JOHN M. HARLAN, 
Circuit Justice. 
WALTER Q. GRESHAM, 
Circuit Judge. 


(Indorsed :) Filed July 16, 1887. James T. Jones, clerk. 


And afterwards, to wit, on the said sixteenth day of July, in the 
June term of said court, in the year last aforesaid, the following fur- 
ther proceedings were had in said court in said cause and entered 
of record, to wit: 


47 Order Allowing Writ of Error. 


Joun L. Dopcr 
's. 
Tne Strate NATIONAL BANK OF SPRINGFIELD, ILLINOIs. 


Assumpsit. 


This day comes the defendant, by its attorneys, and sues for a writ 
of error from the Supreme Court of the United States, directed to 
this court, which is allowed upon its entering into a bond to the 
plaintiff in the penalty of $5,000, to be approved by the court, within 
sixty days from this date and contend as the law directs. 


Then afterwards, on the nineteenth day of August, in the year 
last aforesaid, came again said defendant, by its attorneys, and filed 
in the clerk’s office of said court its bond in error herein in words 
and figures following, to wit: 


Bond on Writ of Error. 


In the United States Circuit Court, Southern District of Illinois. 
June Term, A. D. 1887. 


Know all men by these presents that we, The State National 

48 Bank of Springfield, [llinois, as principal, and S. H. Jones, 

as surety, are held and firmly bound unto John L. Dodge in 

the sum of five thousand dollars, to be paid to the said John L. 

Dodge or his assigns; for which payment, well and truly to be made, 

we bind ourselves and each of us, jointly and severally, firmly by 
these presents. 

Whereas the said State National Bank of Springfield, Illinois, 
hath prosecuted a writ of error to the Supreme Court of the United 
States to reverse a Judgment rendered in the said circuit court in 
the case of John L. Dodge against The State National Bank of 
Springfield, Illinois: 

Now, therefore, the condition of this obligation is such that if 
the above-named State National Bank of Springfield, Illinois, shall 


TT Ss eS 


>...» Gane 


and for the southern district of Illinvis, do hereby certify that the 
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prosecute its said writ of error to effect and answer all dama 
and costs if it shall fail to make good its plea, then this obligation 
shall be void ; otherwise the same shall be and remain in full force 
and virtue. | 
In witness whereof the seal of the said State National Bank is 
hereunto attached by its president and the hand and seal of 
49 said surety is hereunto attached this 10 day of Aug., A. D. 


1887. 
THE STATE NAT. BANK OF 
SPRINGFIELD, ILLS., 
By S. H. JONES, Pres’t. 
S. H. JONES, Security. 
Approved : 
W. Q. GRESHAM, 


Circuit Judge. 
(Indorsed :) Filed August 19, 1887. James T. Jones, clerk. 


And heretofore, to wit, on the sixteenth day of July, of the year 
last aforesaid, came the parties, by their attorneys, and filed in the 
clerk’s office of said court their stipulation to submit this cause 
under rule 20 of the Supreme Court, which stipulation is as follows, 
to wit : 


Stipulation to Submit Under Rule 20. 


In the Circuit Court of the United States for the Southern District 
of Illinois. 


Joun L. Doper 
v8. 
THE State National. BANK OF SPRINGFIELD, ILLINOIS. 
Assumpsit. 


50 In the above-entitled cause it is hereby stipulated and 

agreed by the parties thereto, by their respective attorneys, 
that said cause shall, upon the filing of a certificate of division, 
signed by the judges hearing the same, be submitted to the Supreme 
Court of the United States under the 20th rule of said Supreme 


Court. 
GEO. HUNT, Att’y for PUff. 
M. HAY anp GREENE & HUMPHREY, 


Att’ys for Def't. 
(Indorsed :) Filed July 16, 1887. James T. Jones, clerk. 


Certificate. 


Unitep STaTEs OF AMERICA, } 
Southern District of Illinois, § 


I, James T. Jones, clerk of the circuit court of the United States in 


24 STATE NATIONAL BANK OF SPRINGFIELD, ILLS., VS. J. L. DODGE. 


foregoing is a true and complete transcript of all the papers filed 
and proceedings thereon had in a certain cause wherein John 
51 L. Dodge is plaintiff and The State National Bank of Spring- 
field, Illinois, is defendant, as the same appear of file and 
record in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Springfield, in said district, this first day of 
October, in the year of our Lord one thousand eight hundred and 
eighty-seven, and of our Independence the one hundred and 
twelfth year. : 

‘to Seal of the Circuit Court of the United Ts 


for the South. Dist. T1l. 
JAMES T. JONES, Clerk. 


52 THe UNITED STATES OF AMERICA, 88: 
Supreme Court of the United States. 


To John L. Dodge, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington 
on the second Monday of October next, pursuant to a writ of error 
filed in clerk’s office of the circuit court of the United States for 
the southern district of Illinois, wherein The State National Bank 
of Springfield, Illinois, is plaintiffin error and you are defendant 
in error, to show cause, if any there be, why the judgment in the 
said writ of error mentioned should not be corrected and speedy 
justice should not be done to the parties aforesaid in that behalf. 

Witness the Hon. Walter Q. Gresham, judge of the circuit court of 
the United States for the seventh judicial circuit, at Springfield, in 
said district, this eighth day of September, in the year of our Lord 
one thousand eight hundred and eighty-seven, and of our Independ- 


ence the 112th year. 
| W. Q. GRESHAM, 
Circuit Judge of theU. S., Tth Judicial Circuit. 


53 I acknowledge service of the above citation. 
JOHN L. DODGE, 
By GEO. HUNT, 
His Attorney. 


a :] Supreme Court United States. State National Bank 
v. John L. Dodge. Citation. | 


“endorsed on cover: S. Illinois C.C. U.S. No. 1118. The State 
National Bank of Springfield, Illinois, plaintiff in error, vs. John L. 
Dodge. Filed October 6, 1887. 
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SUPREME. Court. 


OF THE UNITED STATES, 


OCTOBER TERM, 1887. 


wo. 1118. 


Tue Stats Nationa Rei OF | SPRINGFIELD, Inuinom, 
Plaintiff in Error. 


Vs. 


Jonx L. Dopesg, ° 
Defendant in Ervor. 


BRIEF AND ARGUMENT FOR PLAINTIFF IN ERROR. 


MILTON HAY, 
HENRY 8S. GREENE, 


SPRINGFIELD, ILL.. 


Counsel for Plaintiff in Error. 


SUPREME COURT 


OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


Wo. 1118. 


THe State Nationa Bank, oF SPRINGFIELD, ILLINOIS, 
Plaintiff in Error. 


VS. 


Jounx L. Dopae, 
Defendant in Error. 


BRIEF AND ARGUMENT FOR PLAINTIFF IN ERROR. 


The amount involved in this particular case is only about 
$2,500, but there are other cases depending upon the result of 
: this litigation, wkich, in the aggregate, involve large sums of 
money. We therefore invoke the close attention of the court to 
the questions herein presented. 


ABSTRACT OR STATEMENT OF THE CASE, 


The facts involved in this case, as contained in the certificate 
of division, on pages 14 to 22 of the printed record, may be briefly 


stated as follows: 


1. The State National Bank, of Springfield, Illinois, was 
appointed a depository for the United States District Court for 
the Southern District of Illinois, about March 1, 1873. 


2. That on the 4th day of March, 1873, George P. Bowen, the 
Clerk of said District Court, opened an account with said bank 
and made a deposit of money, and by direction of said Clerk, the 

account was entitled, 


“State NatronaL Bank oF SPRINGFIELD, [LLINoIs, 


In account with 
THE DISTRICT COURT OF THE UNITED STATES, 
For the Southern District of Illinois.” 


That for atime each deposit of money, as made, was by the 
bank entered on its books, and on the deposit buok of said clerk, 
to the credit of the particular case to which the deposit belonged, 
giving the name and number of the case ; but that very soon there- 
aftey by direction of said clerk, the name or title of the case ‘was 
=— and deposits were made retaining the number of the case 
only. 

8. That said clerk continued so to make deposits tothe credit 
~ -— court, as above specified, until February, 1880, when he 

ied. 


4. That the entries of these deposits were made under the 
direction of the clerk, both on the books of the bank and on the 
deposit book retained by the clerk, in the following manner, viz: 


1873. Mar. 4. To Dep. 1971—$1,075.(0. 
1874. Jan. 30. To Dep. 1425— 225.00. 
i875. Jan.11. To Dep. 1590— 4,619.22. 
1876. Jan. 24. To Dep. 1637— 5,200.00. 


5. That at the time each deposit was made, the clerk brought 
the money to the bank, together with his depositor’s book and a 
ticket, which would be like the following, except as to number, 
date and amount. : 


“State Nationau Bank, 
| “Springfield, Illinois, Mar. 4, 1878. 
“DEPOSITED BY GEORGE P. BOWEN, Cumrx. 
“Current funds—No. 1971................ cece cccees $1,075.00.” 


Whereupon the cashier of the bank would receive the money and 
the ticket, and would enter in the clerk’s deposit book, as well as 
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on the books of the bank, under the account with ‘‘The District 
pony of the United States for the Southern District of llincis,” 
as follows: . 


“1878. Mar. 4. To Dep. 1971—$1,075.00.” 


That the bank understood that the numbers (as 1971 above) 
referred to the case in which deposits were made or checks drawn. 


6. That there was a case numbered 21(5, pending on the bank- 
ruptcy side of said court, and that during the years 1879, 1880 and 
1881, money to the amount of $38,300, realized from the estate of 
H. Sandford & Co., and belonging in said case, was paid into the 
registry of said court and by the clerk deposited with the bank 
and entered like all other deposits to the credit of the court, and 
that each deposit was accompanied by a ticket from the clerk like 
the following, differing only as to date and amount: 


“Stats Nationa, Bank, 
‘Springfield, Ill., July 25, 1879. 
“DEPOSITED BY GEORGE P. BOWEN, Cuenrk. 
“Current funds—No. 2105... 2... 2. ccc ccc c eens ceceee $17,000.” 
7. That the officers of the bank on receiving deposits accom- 


panied by such ticket, understood the ‘“‘No 2105” on the ticket to 
refer to a case of that number in the district court. 


8. That the orders drawn by the court on the bank were in 
the following form, the blanks being filled to suit each case: 


a 


P Check No. —.) T¥ THE DISTRICT COURT OF THE UNITED STATES, | Case No. 

> \ For the Southern District of Ilinoia. 

5 

e.g ___g, ESET: a A RS TNS PTE TIEN Cen ee Bankrupt. 
Springfleld, Tl... 22.0... cc cccccces 188 
Ghe State Mational Bank, 
U. & DEPOSITORY. 

z Pay to the order Of.........2...ecccccecesecceecsceeecerccrececcnseeetesssseees 
rf ale clades ilies nennininn oi penmeianmeetsinnaiiiiiiiiii d aia ald DOLLABS 
<= being in full for the dividend of...... per cent. declared............... 188 
S on..... .claim for %.........., proven against said Bankrupt estate. 
a i ee EON CERIN Clerk. 


9. That the checks or orders drawn by the court, and in con- 
troversy in this case, were in the following form, but differing in 
number, date, amount, and the name of the bankrupt: 


“ . 
+ 
fy 


~ 


Check No. % (IN THE DISTRICT COURT OF THE UNITED STATES, ‘an No, 2106. 


] For the Southern District of Illinois, 
In the matter of ANDREW GUNDY, Bankrupt. 
Springfield, Iil., May 12, 1881. 
She State Mational Bank, 


U. 8. DEPOSITORY. 


S. H. TREAT, Judge. 
Per J. F. C. 


y 


Pay to the order of GEORGE Hunt, Attorney for JoHn L. DODGE, 

Five Hundred and seventeen and 33-100 Dollars, being in fu! for 
the dividend of 2". per cent. declared April 30th, 1881, on his claim for 
$20,693.13, proven against said Bankrupt’'s estate. 

$517.33 M. B. CONVERSE, Clerk. 


Countcrsigned: 


That the next check in controversy was also check No. 2, for 
$75.48, and contained the words, ‘‘1n the matter of Joseph Bailey, 
bankrupt.” 


That the third check in controversy was check No. 38, for 
$724.26, and contained the words, “In the matter of Abner P. 
Woodworth, bankrupt.” 


That the fourth check in controversy was also check No. 3, for 
$68.29, and contained the words, “In the matter of Joseph Bailey, 


bankrupt.” 


That the fifth check in controversy was check No. 27, for 
$160.12, and contained the words, ‘“‘Inthe matter of H. Sandford 
& Co., bankrupts.”’ 


That the sixth check in controversy was check No. 28, for 
$144.85, and contained the words, ‘‘In the matter of H. Sandford 
& Co., bankrupts.” 


9}. That Andrew Gundy, Joseph Bailey, Abn r P. Woodworth 
and Hiram Sandford, were all members ot the firm of H. Sand- 
ford & Co., and were all adjudged bankrupts in the cause of H. 
Sandford & Co., No. 2105. 


10. That the six checks above in controversy were presented 
to the bank for payment and refused, June 27, i881. 


11. That the funds actually belonging to case No. 2105, and 
deposited as aforesaid, were sufticient to pay all checks drawn in 
favor of creditors in said cause. 


12. Thatthe bank, before the presentation of the checks in 
controversy, had actually paid out, on checks similar to the 
above, signed by the clerk and countersigned by the judge, and 
differing ‘only as to the number of the case, names, dates and 
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amounts, all the funds ever deposited with it to the credit of the 
court,—many of said checks being drawn, as indicated therein, 
in cases in which no deposit had been made by the clerk. 


13. That from the time of the first deposit with said bank or 
depository of said court, up to the death of said Bowen, in Feb- 
ruary, 1880, the bank balanced the account with said court nine 
different times, returning all the cheeks to the clerk at each bal- 
ancing, and entering the case, number and amount of each 
check so returned in the depositor’s book of the clerk, these bal- 
ances being struck at tbe following dates, and showing each time 
the general balance to the credit of the court, as follows, viz: 


De TE oii 0h 6 < dak vc co cncdsbesietnnwed $18,691 57 
IG: HE os 6 en 6d case eens 6c, Meeenbeues ‘11, 74 
I TE Bi 66 i ccevckees ceric chvapnenentes 1,858 04 
| PT, i ik cold g vba cr diccedehsbudsnt-s cet 8,594 00 
| Pe Ss 6 5. be) 46s vv Koons uccendammebenees 11,466 01 
a, BR 6 sd cdodeudenswncecescet 6) cb eat 27,095 36 
ee EG od 5s GevOs oe ees b ecderes éccmeaa 28,278 82 
Ce, Fe i a vo kkk y eK ebevcceesindéaaneaenan 21,224 48 
I TE Es ce ok a We hata cc nes evens see ll. . 82,670 87 


14. That the last balancing of said accounts showing how it 
| stood when the bank refused to pay the checks in controversy, 
) was in July 1881, when the account showed a baiance of $43.18 
J against the court. 


15. That the bank always treated the account as :n entirety, 
and paid out of it all checks drawn by the clerk and countersigned 
by the judge, until the deposits were exhausted, and in so doing 
the deposits were exhausted before the drawing and presentation 
of the checks in controversy, many of said checks so paid having 
. been drawn in cases as indicated by the numbers, in which no. 
deposits had been made by the clerk. 


16. That the bank was never served with a copy of the order 
of the court appointing it a depository, but the cashier was orally 
informed thereof by the clerk, and the bank acted as such deposi-- © 
tory as above stated. 


17. That the bank never was furnished with a copy of Rule 28. 
in bankruptcy, and had no actual knowledge of the rule. 


18. That ne‘ther the clerk, Bowen, nor his successor, Con- 
verse, presented to the District Court, at each or any regular 
session of said court, after the defendant was so appointed de- 


aw — account and vouchers required by Sec. 798, Rev. 
tat. U. 5. 


19. That neither of the clerks made, or were required to make, 


at any time after defendant was appointed defository, the: 
) monthly report provided for by Rule 28 in Bankruptcy. 
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0. That the civil and criminal and admiralty cases in the 
District Court are numbered from one, consecutively, and the 
bankruptcy cases are separately numbered from one, consecu- 
tively, and, at the time the deposits in question were made, there 
were two cases numbered 2105 in the District Court. There was 
no evidence that deposits were or were not made in this bank, 
in fayor of, or checks drawn on, any other number 2105 than 
those Nrawn in this bankruptcy case. 


Upon the foregoing findings, the judgment of the court was for 
the plaintiff, accompanied by the following certificate of division : 


‘And the said cause having been heard before the undersigned, 
John M. Harlan, circuit justice and Walter I. Gresham, circuit 
judge, and we, the said judges, holding said court, having found 
and agreed upon the foregoing facts and having d:ffered in opinion 
on the following questions of law, upon the determination of which 
the proper judgment to be rendered in said cause depends, do 
certify the same to the Supreme Court of the United States—that 
is to say. 


“‘First—Was it the duty of plaintiff in error to keep a separate 
account with each case in bankrupcy in which deposits were made 
in the bank ? 


‘*Second—Was it the duty of plaintiff in error to refuse any check 
drawn in the name of the court and countersigned by the judge 
thereof, unless such check specified the case in bankruptcy, on 
account of which the same was drawn, and there were funds in 
the bank to the credit of said cause ? 


‘‘Third—Did the failure of the bank to keep such separate ac- 
counts or its action in paying out all the funds deposited to the 
credit of the court on checks drawn generally, leaving no funds to 
— _ checks in controversy, render the bank liable in this 
action ‘ 


‘‘Fourth—Did the fact that the defendant bank paid out and ex- 
hausted all the funds placed to the credit of the court on checks, 
some of which did not bear the number of any case from which 
funds had been derived, render the defendant liable on the checks 
in controversy, when, if separate accounts had been kept with 
each case or number, there would have been funds to the credit of 
case No. 2105, sufficient to satisfy said checks ? 


““Fifth—Notwithstanding the fact that the defendant bank 
opened an account with the “United States District Court forthe 
Southern District of Illinois,” and credited the funds received in 


bankrupt cases generally to the credit of said court “in the man- 
ner directed by the clerk” of said court, and notwithstanding the 
further fact that from time to time the bank settled said ac- 
count with said court as a general account, was it, nevertheless, 
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the duty of said bank to keep the funds received in each case as 
a separate fund only to be applied to the payment of such | 
checks as were drawn and numbered in the particular case from 
which such funds were derived ? 


‘“‘Sizth—Did the fact that the bank understood, when the de- 
posits were made, that the numbers on either side of the account, 
as 2105 in this case, referred to the case in which the deposit in 
the first place was made, and in which the check in the second 
place was drawn, require the bank to keep the funds belonging in 
such case for the payment of checks drawn therein, notwithstand- 
ing the fact that the account was opens and kept as a general 
account with the court, as directed by the clerk of the court, and 
had sr time to time been settled with the court as a general 
accoun 


‘““Serenth—Did the fact that the bank understood when deposits 
were made, that the numbers on either side of the account, as 
2105 in this case, referred to the case in which the deposit in the 
fiirst place was made and in which the check in the second place 
was drawn, require the bank to keep the funds belonging to such 
case for the payment of checks drawn therein ? 


‘* Kighth—Was the fact that the bank understood when deposits 
were made, that the numbers on either side of the account, as 
2105 in this case, referred to the case in which the deposit in the 
first place was made, and in which the check in the second place 
was drawn, sufficient notice to the bank of the nature of such de- 
posit to justify it in refusing to pay out any of the funds arising 
therefrom on checks drawn, as indicated therein, in cases in 
which no deposits had been made by the clerk ? 


‘‘And the said John M. Harlan, the presiding justice, being of 
opinion that each of the above questions should be answered in 
the affirmative, and so ruling, judgment was entered accordingly. 


‘‘And the said Waltcr Q. Gresham, circuit judge, being of the 
opinion that the said questions should be answered in the nega- 
tive, this certificate of division, with special findings aforesaid, is 
ordered to be entered.” 2 


ERRORS ASSIGNED, 
lst. The Court erred in its answer to each of the sev 
question® arising in the case. ; 


Qnd. The Court erred in rendering judgment for the plaintiff. 


CLEA ALLL LEAL ELL Et eH gta te 
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ARGUMENT. 


INTRODUCTORY. 


Although the questions presented by the certificate of division 
are variously shaped, it will readily be perceived that substan- 
tially but one question is presented, and that is whether the bank 
was warranted in keeping its account with the District Court asa 
unit,--in other words, a general account,—or whether it was its 
duty to keep a separate account with each bankrupt estate, 
The answer of the court below was that it was the duty of the 
bank to keep such separate account with each bankrupt estate, 
and this, with the consequent judgment thereon, is the error 
complained of. 


It is claimed, by defendant in error, that money deposited be- 
longing to case No. 2105 was improperly paid out by the bank, on 
checks drawn by the court to pay dividends in other cases in which 
sufficient funds had not been deposited to meet the checks. On 
the other hand, it is claimed by the bank that the deposits were 
made to the credit of the court; that all checks were drawn by the 
court against the fund to its credit, and not against a fund to the 
credit of any particular case ; that the bank had the right to pre- 
sume that the court, as trustee, was in the proper performance of 
its duty, and that the bank was bound to honor all checks drawn 
by the court, as such trustee. 


In short, the question simply is, what was the duty of the bank 
in the premises, and has there been a breach of such duty? For 
all will admit that, unless the bank has been guilty of the breach 
of some duty imposed upon it by law, it cannot rightfully be held 
liable in this suit. 


It is certainly beyond dispute, that the primary cause of the 
loss here, which must fall upon some one, was the breach of duty 
by the clerk, (Bowen), in failing to make the deposit of moneys in 
his hands belonging to the court. He missappropriated the 
money which he should have deposited. Had he performed his 
duty in this respect, the fund on deposit would have been ample . 
to meet all checks drawn by the court in all the cases. There 
would then have been no necessity for keeping a separate account, 
by the bank, with each estate, because the amount of the whole 
fund would have exactly balanced with the total amount of all the 
checks. There would then have been no occasion for claiming 
that the bank, an agent of the court for the safe-keeping of ite 
funds held in trust, should have acted as a check upon the court, 
and should have controlled the application of the fund, even as 


against the express directions of its principal. 


Of the bank, it may at least be said, without risk of denial, that 


it performed its duty faithfully, as it understood it. It kept the 
money safely—burglars did not break in and carry it off. It was 


not embezzled or stolen by the bank or its officers. Every cent 
it received it has accounted for. Every cent placed in its custody 
by the court, has been paid out by the order of the same court— 
not only to the parties to whom the court directed it to be paid, 
but to parties who were entitled to receive such amounts from the 
court—parties whose money had passed into the possession of the 
court as a trust fund to be paid to them, as was done, and who 
were as much entitled to receive it from the court as defendant in: 
error. 


It is evident that if the bank had kept the account, as is now 
claimed it should have done, the loss would have occurred just ¢ 
the same, except that it would bave been transferred to other 
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creditors of the court. ‘lhe parties who are now suing would 
have obtained their money, but the other creditors, who have been, 
it is said, improperly paid—whose money had, in fact, been paid 
into court in trust for them, and whose equities against the court 
were, therefore, just as great as those of the defendant in error— 
would have lost the money to which they were entitled. Their 
only remedy, it is conceded, would be against the sureties of the 


defaulting clerk. 


Before the court shall hold that the loss must fall upon the 
bank, it is reasonable to insist that defendant in error shill point 
out definitely the duty resting upon the bank which has been vio- 
lated, and whence that duty arose. It is insisted that the duty 
in question was to keep the account of the money deposited and 
drawn in each case separate from all others, and to have refused 
the payment of all checks drawn in any case beyond the amount 


to the credit of such case. This duty, if it existed, must have 


arisen either from the directions given to the bank, or by force 


of some rule or law governing such deposits. 


We shall inquire as to whether such duty was imposed by 
either of the modes suggested, and if we find that it was not, 
then we may safely conclude that it did not, in fact, exist. 


THE DUTY TO K€EP A SEPARATE ACCOUNT DID NOT AR SE FROM 
ANY DIRECTIONS GIVEN BY THE CLERK. 


In the first place, it is conceded, the bank kept the account in 
the exact manner in which it was directed to keep it by the clerk. 
It is not denied that the bank in all things followed the directions 
of the clerk. The clerk, the officer, the arm of court, the medium 
through whom the account between the court and the bank was 
opened, directed from the beginning how the business should be 
conducted, and during its progress repeatedly approved of the 


course which was pursued. The clerk directed the account to be 
opened with the District Court, and the funds to be credited to 
the court, and not to the particular case from which they were 
derived. It is true, that in the findings of the court, it is stated 
(see 2d finding, p. 14 of Record) “‘that each deposit so made by 
the clerk was, by the bank, entered on its book and on the deposit 
book of the clerk to the credit of the particular case, naming the 
case with the number to which the funds so deposited 
belonged.” The connection, however, fully explains this find- 
ing to mean simply that the entry imported that the funds 
had been derived from the case in bankruptcy represented 
by the number. it is in this sense only that the funds are 
referred to as credited to that case, or as belonging to that 
case, as it is distinctly found that all the deposits were en- 
hened to the credit of the ‘District Court.” In a sub-sense, it 
was a credit also to the particular bankrupt estate,—that is to 
say, the entry showed that the fund so deposited had been derived 
fom that estate. The ordinary custom of a depositor to | ave 
the bank enter the name of the person from whom the money is 
received opposite the deposit, illustrates the import and effect of 
such an entry. Such an entry in no wise imported any notice to, 
or duty upon, the bank to keep or deal with the deposit as a sepa- 
rate account, when it was expressly directed to be entered and 
kept as all other deposits, to the general account and credit of the 
‘District Court.” Theaccount was balanced, at intervals, nine 
different times, the checks cashed being returned with the bal- 
anced books to the clerk, so that he had_ full knowledge of, and 
acquiesced in, the manner in which the account was being kept. 
There can be no question but that the account was kept by the 
bank as directed by the court through its clerk. 3 
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It therefore follows that if the duty to keep separate accounts, 
arose in any way, it arose not because of the direction of the 
clerk, but in spite of such directions. ‘l'o sustain the position it is 
necessary to insist that, because of the manner in which the ac- 
count was kept, the bank was chargeable with notice of facts which 
made it its duty to act in direct opposition to the orders of the 
court through its officer—that made it its duty to refuse the pay- 
ment of checks drawn upon a fund in its custody to the credit of 


the drawer. 


In this view of the case, the duties of the bank were not 
merely to act as a safe depository of the funds of the court, but 
the bank had an active duty to perform in regard to the dis- 
tribution of the fund; it was not to permit the court to con- 
trol the money in its custody, further than to distribute the 
identical fund received in each case to the distributees of that 
fund. If the court attempted any other application of the 
money, then it became the duty of the depository of the court 
to defy the court and refuse to comply with its demands. 

THE MEMORANDA ON THE CHECKS COULD IMPOSE NO BURDEN 
ON THE BANK. 

The facts which are supposed to have been sufficient to charge 
the bank with such notice, and to have imposed this duty, are 
simply the memoranda which accompanied the deposit and the 


checks drawn. 


The most that can be claimed for the memoranda is, that 
the number accompanying the deposit informed the bank that 


the sum deposited was derived from the case bearing that num- 
ber, and the memoranda on the check informed the bank that 
the payment represented by the check was made to a party 
entitled to a dividend in a particular case noted on such check. 
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Was this a sufficient reason to require the bank to disregard 
the orders of the clerk, and did it render itself liable for failing 
to disregard them ? : 


We contend that the bank had a right to assume, as it did 
assume, that the memoranda were for the convenience of the 
court and its officers, and imposed no additional burden upon 
the depository. 


Ir the first place, such assumption was in accordance with 
the direction of the court through the clerk. The bank hada 
right to presume that the court and its officers were properly per- 
forming their duty in the distribution of the trust fund. The 
Supreme Court of the United States, in National Bank v. Insur- 
ance Co., 104 U.S. 54, say: 


‘‘A bank account, it is true, even when it is atrust fund, and 
designated as such by being kept in the name of the depositor as 
trustee, differs from other trust funds which are permanently in- 
ve:ted for the sake of being held as such; for a bank account is 
made to be checked against, and represents a series of current 
trausactions. ‘The contract between the bank and the depositor 
is, that the former will p:y according to the checks of the latter 
aud when drawn in proper form, the bank is bound to presume 
that the trustee is in the course of lawfully performing his duty, 
and tu honor them accordingly.” 


The court will see that the foregoing is precisely in point on the 


question at issue here. ‘The deposits were made to the credit of 
the court. There can be no dispute but that the account was 


rightfnlly kept in the name of the court, for the law expressly 
required it to be so kept. It could, in fact, be kept in no other 
way. The money was deposited by authority of the court, and 
the same authority only could withdraw it. The deposit could 
not be to the credit of any case, because the case itself could not 
make the deposit, or draw it out. The court, in its own name, 
deposited the funds, and by the same description withdrew them. 


14 


There was nothing in the withdrawal to indicate that the trustee 


was appropriating the money to its private ends, nor was such 
in fact the case. All the money was withdrawn by the trustee, 
as such, in what purported to be the fulfillment of the trust, 
and here the principle cited from the decision of the Supreme 
Court has its application. As is there said, so long as the 
account is drawn against by the trustee, as such, “the bank is 
bound to presume that the trustee is in the course of lawfully 
performing his duty.” The bank has no right to control the 
trustee in the execution of the trust. The trustee is responsi- 
ble for that, and is clothed with authority to act. The bank, 
however, would have no right to treat the fund as the private 
property of the trustee, and the beneficiaries of the fund would 
have the right to follow the money into the hands of the bank to 
prevent its misappropriation. ‘To this extent only do the author- 


ities go. 


UNTIL NOTICE TO THE CONTRARY, THE TRUSTEE PRESUMED 
TO BE IN THE PERFORMANCE OF HIS DUTY. 


The case just referred to in the 104th U. S. 54, illustrates very 
clearly the distinetion between the case at bar and that class of 
cases within the principle of which, it is contended, this case is 


inelvded. 
In the ease cited, one A. H. Dillon, Jr., was engaged in busi- 


ness, in Baltimore, as the general agent of the Connecticut Life 
Insurance Company. It was his duty to collect and receive pre- 
miums, on policies issued by the company, from persons residing 
within his territory, and remit the same to the company, at Hart- 
ford. This he usually did twice a month, finally accounting for 
the business of each month at its close. The mode of remitting 
was by checks upon a Baltimore bank, to the order of the secre- 
tary of the company. To this end, he opened an account with 


the bank; designated on its books, as follows: ‘Dr.—Csnraa, 
NationaL Bank, in account with A. H. Dillon, Jr., General 
Agent,—Cr.” To the credit of this account he deposited, from 
time to time, premiums collected{for the insurance company, and 
remitted twice a month his checks, signed by him as general agent, 
and payable to the order of Jacob L. Greene, secretary of the 
appellee. In the course of his dealings with the bunk, he bor- 
rowed, on his private account, $10,000, for which he gave his per- 
sonal note. The note not being paid, the bank charged this 
amount against his account as ‘“‘gen’] ag’t.” The insurance com- 
pany brought suit against the bank, and recovered the balance to 
the credit of Dillon, “gen’l ag't,” including the amount charged 
to the note. The court held that the bank could not treat the 
trust fund, deposited with it as such, as the private property of 
Dillon, and offset their claim against him. After using the lan- 
guage already quoted, the court adds: 


“But when against a bank account designated as one kept by 
the depositor in a fiduciary character, the bank seeks to assert 
its lien as a banker for personal obligation of the depositor, known 
to have been contracted for his private benefit, the bank must be 
held as having notice that the fund represented by the account is 
not the indi-idual property of the depositor, if it 1s shown to con- 
sist, in whole or in part, of funds held by him ina trust relation.” 

But it is in this same connection that the court say, that if the 
funds had been drawn against in proper form by the trustee, the 
bank would be bound to presume that he was in the proper per- 
formance of his duty. If, for instance, Dillon had drawn against 
the account, as ‘“‘gen’l agent,” in favor of other parties than his 
principal, it would then have presented a case parallel with the 
one at bar. The bank knew that he was agent for the Life Insur- 
ancc Company, and that the fund on deposit belonged to that 
company. They knew, from the course of dealing, that money 


withdrawn on that account was invariably in favor of the insur- 
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ance company. And yet, if a check had been presented signed 
“A, H. Dillon, gen’l ag’t,” in favor of a stranger to the fund, the 
bank would have been bound to honor it, because they would be 
bound to presume that the trustee was in proper performance of 
his trust. It concerned them only to know that the depositor 
purported to be acting as trustee, and it was not their right or 
duty to interfere. Sothe Supreme Court decide in that case, and 
we confidently assert that no well considered chse can be found 


which holds a contrary doctrine. 


A number of cases are reviewed by the court, all of which 
inaintain the same distinction. In Duncan v. Jourdan, 15 Wall. 
165, Jourdan held certain stock as trustee, which he pledged with 
a bank to secure a loan for his own private, benefit. The certifi- 
cates of stock pledged showed on their face that they were held 
by him as trustee for Mrs. M. T’.. B. Jourdan, and the bauk knew 
that the loan made on these collaterals was for his own private 
use. The court, of course, held that the bank was chargeable as 
a party to the breach of trust. The bank had no right to treat 
the trust fund as the private property of the trustee. Shaw v. 
Spencer, 100 Mass. 382, was a similar case, and decided the same 
way. 

In the case of Pennell v. Hurley, 2 Col., C. C. 24, the depositor 
having two accounts, one in trust, the other in his own name, 
drew his check as trustee to pay his private debt to the banker, 


the court say: 


‘Money is due from A to B in trust forC. Bis indebted to A 
on his own account. A, with knowledge of the tru-t, concurs with 
B in setting one debt against the other, which is done without 
C’s consent. Can it be a question in equity whether such a 
transaction stand.” 


In Bodenham v. Hoskins, 2 De G. M. & G. 908, the principle 
was stated to be one acted upon daily by courts of equity, 


“according to which a person who knows another to have in 


his hands, or under bis control, moneys belonging to a third 


person, cannot deal with those moneys for his own private benefit, 
when the effect of that transaction is the commission of a fraad 


upon the owner.” 


Inthe case of ex parte Kingston, in re Gross, (Law Rep., 6 ch. 
App. 632), a county treasurer had two bank accounts, one headed 
“Police Account.” Some of the items to his credit in this account 
could be traced as having come from county funds, but most of 
them could not. The checks which he drew upon it were all 
headed ‘Police account,” and appeared to have been drawn only 
for county purposes. For the purposes of interest, the bank 
treated the accounts as one account, and the interest on the bal- 
ance in his favor was carried to the credit of his private account. 
The manager of the bank knew he was a county treasurer, and 
undersiood that he had been in the habit of paying county mon- 
eys into the bank. He absconded, his private account being 
overdrawn, and the police account being in credit. lt was held 
tuat the bank was not entitled to set off the one account against 
the other, but that the county magistrate could recover the bal- 
ance standing to the credit of the police account. Sir W. L. 
James, L. J., said: ‘In my mind, this case is infinitely stronger 
than those referred to during the argument in which a similar 
claim on the part of bankers was dissallowed ; for in those cases 
the bankers relied on cheques received from the customers; und 


if a banker receives cheques from a customer holding a trust account, 
he is not in general bound to inquire whether the cheque was properly 
drawn or not. Here the customer has drawn no cheque, and the 
bankers are seeking to set off the balance on bis private account. 
against the balance in his favor, on what they know to be a trust 
account.” . | 
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There is another class of cases cited by the Supreme Court in 
the case of Bank v. Insurance Co., Supra, which hold that when 
trust funds have been deposited in bank, the beneficiary may 
follow such funds, even when they have become mixed with the 
other money of the depositor. None of this class of cases bear 
any analogy to the one at bar. | 


A decision of the Supreme Court of Illinois—Fifth Nat. Bank 
v. Hyde Park, 101 Ill. 595—is very much. in point, and is in full 
accord with the cases already cited. One Waldron, treasurer of 
the village of Hyde Park, kept an account with the bank as 
“Treasurer.” He gave the bank a check on this account to paya 
note of $59,000 for money he had previously borrowed in his own 
name, but which, at the time, he had represented to be for the use 
of the village. The court, after an extensive review of the author- 
ities, concludes that the bank cannot be held liable unless it was 
a party to the breach of trust, and with knowledge of the fraud. 


At page 606, the court say: 


‘It follows that, under the circumstances, at the time when the 
officers of this bank received payment of this loan, they were not 
aware that, as between the village of Hyde Park and Waldron, 
he had not lawfully and equitably the right to apply the public 
funds to this debt. They must be assumed to have known the 
law in relation to the transaction, but the law does not impute to 
them omniscience as to the facts. Taking the facts as these offi- 
cers believed they were, and as they had good cause to believe, 
the payment would not have been a misappropriation of the funds.” 


Although the form of transaction indicated that the money of 
the village was received by the bank in payment of the private 
debt of the treasurer, yet it is held that the bank was justified in 
relying upon the representation of the officer as to the purpose of 
the loan. 

The present case is infinitely stronger than the one cited. Here 
the bank was not even a party to the breach of trust, receiving no 


direct or indirect benefit therefrom. Neither was there any ap- 
propriation of funds to the private purposes of the trustee, all the 
money being distributed to parties to whom the trustee was 
indebted on the trust account. Even if the appropriation, as 
made, was a wrongful diversion, yet ‘“‘taking the facts as the offi- 
cers of the bank had good cause to believe,” —from the conduct of 
the clerk,—‘“‘the payment would not have been a misappropriation 
of the funds.” 


Without quoting further, we invite the especial attention of the 
court to this opinion and the authorities therein reviewed. 


THE BANK DEALT WITH THE MONEY IN A TRUST CAPACITY, AND 
SUSTAINED NO IMPROPER RELATIONS WITH THE TRUSTEE. 


We repeat our assertion then, that the result of all the cases is 
simply to establish the proposition that when money is deposited 
with a bank in a trust capacity, the bank cannot deal with it as 
the private property of the depositor. In II Daniel on Negotiable 
Instruments, sec. 1612 a, the principle is stated thus: 


“If a deposit be made in a bank to the credit of a certain per- 
son as agent or trustee, the use of such terms would charge the 
bank with notice that the funds were there in a fiduciary relation ; 
it would have no lien upon them for the private debts of ths 
depositor, and if it permitted them to be used for his private pur- 
poses in transactions with the bank, it would be bound.” 


The principle is everywhere limited to the dealings by the de- 
pository with the trustee. In such case, the bank becomes a party 
to the breach of trust. ‘The principle has never been extended, so 
far as we are aware, to breaches of trust by the trustee, to which 
the depository was not a party. It has never been extended to 
cases where the trustee, while purporting to be carrying out the 
trust, has misappropriated the funds by dealings with third par- 
ties. When the trustee, as such, directs the depository to pay the 
funds to a stranger, the depository is bound to honor the demand“ 
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It is not a party to the breach of trust, if any is committed, and 
it has no right to interfere with or control the action of the trus- 
tee. The beneficiary may, it is true, by interfering in time, stop 
the funds in the hands of tie bank, and recover them. 


Not only has this proposition never been disputed by the courts, 
but on the contrary, it has been expressly recognized and affirmed 
in the cases cited above. As is there said, when the depository 
is dealing with third persons, “‘the bank is bound to presume that 


the trustee is in the proper performance of his trust.” (104 
U.S. 54.) 


rhe duties of a bank as to paying checks on a fund deposited 
hy a trustee, is stated by Morse on Banking, at page 27/4, as 


follows: 


‘The bank will always be justified in making payments upon 
orders of the person who brought the deposit, or upon orders of 
any person whom he designates to control it, until it has notice 
that the ownership is claimed by somebody else, adversely to 


either of the parties. Mere notice that the ownership is else- . 


where, is of no effect.” 


The manner in which the account was kept did not even afford 
notice to the bank that the money .was being misapplied by the 
trustee; it in fact precluded any such notice. The memoranda 
accompanying the deposit and withdrawal of the funds merely 
informed the bank in the first place that the particular sum 
deposited was derived from a certain number or case, and in the 
second place that the payment represented by the check was to 
a party having a claim in a particular case. The bank could 
have no knowledge of the fact that the court or its officer was 
improperly withholding funds from deposit, because the account 
was, by direction of the court, kept as a unit, and not as a seper- 
ate account with each case. So long as the account was thus 
kept as a unit, so long as the entire deposits were kept to the 
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credit of the court, as a general fund to be drawn against by the 
court, it was practically impossible for the bank to know, by in- 
formation furnished by the memoranda, that there was a defi- 
ciency in funds deposited in any particular case. 


There were over two thousand cases on the bankruptcy docket 


of the court; there were also over two thousand cases on the 


civil and criminal and admiralty docket of the court, so that at 
the time the deposits in question were made, there were two cases 
numbered 2105 in the District Court. The court doubtless had 
several other depositories besides the plaintiff in error. There 
was nothing to prevent the court from depositing funds derived 
from a particular case in one depository, and drawing against the 
fund in another depository, to meet dividends in that case. So 
that even if the bank had been aware of the fact that the court 
was drawing to pay dividends in cases in which no deposits had 


been made with them, it might have supposed the money in that 


case was deposited elsewhere, or was still in possession of the 


court. No loss would have occurred to any one by this practice, 
if the officer of the court had performed his duty in regard to 
depositing funds. 


THE BANK HAD NO NOTICE OF ANY IRREGULARITY, AND COULD NOT BEB 
HELD ACCOUNTABLE FOR THE D.STRIBUTION OF THE FUND. 


On the principle of the authorities cited, we have attempted to: 
show that the bank would not be liable even with notice, in the 
absence of an adverse claim made by the beneficiary while the 
fund was still in the possession of the bank and under the direc- 
tion of the court. But we say that in this case the facts appear-. 
ing did not even afford notice to the bank of any irregularity. 


The question may be simplified by supposing that deposits were 
made with plaintiff in error in but one case only. The funds. in. 
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that case are credited to the District Court, and a memorandum 
made as to the number of the case to which they belong. A 
check is presented at the bank drawn by the court and in proper 
form, directing the bank to pay A. B. a certain sum. The order 
is not drawn against funds to the credit of the case, but to the 
credit of the court, for in that name the money was deposited. 
What is the bank to do with this check? Its contract with the 
depositor and the law require it to pay the funds in its hand ac- 
cording to the orders of the depositor. The bank, if required to 
take any notice at all of the number on the check, which we deny, 
could only know that the court was ordering payment from funds 
derived from one case of a claim arising in another case, and, 
pray, why should the bank suppose that the court was guilty of 
a breach of trust in so ordering? The court was a judicial tribu- 
nal, and had power alike over all the funds. The erder contained 
in the check is peremtory. It is: “State National Bank, pay to 
the order of A. B., one hundred dollars.” Not out of any special 
Snnd, but without qualification. Of course if there is money de- 
posited in one case only, the check must be paid out of that, if at 


all. Can there be any guestion as to the duty of the bank under 
such circumstances? It would necessarily be to pay the check. 
The bank would be bound to presume that the court was in the 
proper performance of its duty, and it would have no right to in- 
fer that the court or its officers were diverting the funds because 
the money deposited was derived from one estate, and the pay- 
ments were made on account of another. It would have no right 
to interfere, even if it could make such inference. The bank is 
no party to the transaction between the court and the payee of 
the check. It is its duty to keep safely the money of the court 


until the court shall call for it, and then pay it to whomsoever 
the court shall direct. The use of a depository has no other 


—— 


“Purpose than the safe keeping of the fand, and the depository 


can make no other inquiry on paying out the deposit, than relates 
to the question whether the order for the funds is drawn by the 
same party to whose credit they were placed. 


If the bank in such case had presumed to pass upon the right 
of the court to thus distribute the fund, it could not know but 
tat the court had advisedly ordered that a party having a claim 
against one estate should be paid from funds derived from an- 
other estate. It could not know but that the fund in the other 
case had been deposited in another place, or was otherwise in the 
possession of the court, or otherwise disposed of. It would be 
the hight of folly for the mere depository of the court to attempt 
to interfere with the administration or orders of its principal. 


Thus we see that in the strongest case that could be put, that 
of a single deposit derived from a single case, there is no authority, 
in reason or precedent, for holding the bank accountable for the 
distribution of the fund when made by the trustee in its official 
capacity, to parties other than the bank. But in the present 
case, the notice that might te inferred from a single deposit is 
wholly beyond question, with hundreds or thousands of deposits 
belonging to as many different cases, all deposited as a common 
fund, to the credit of the court, and treated, by direction of the 
zourt, as a fund to be drawn against generally. 


In the Jeilly case, printed in full near the end of this brief, 


‘the Court say: 


“Certainly a bank may properly make payments on checks 
of the person w deposits it holds, until notice of some 
adverse claim. Otherwise there would be no safety for a cor- 
poration transacting a banking business with its customers. 
Applying these familiar principles, which accord with the com- 
mon understanding of the manner in which banking business 
is usually transacted, the case in hand will present no serious 
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difficulty. It will be seen the account was kept by the bank in 
exact conformity with the act of Congress, Section 995. Ut 
supra; that is, it was kept as a unit in the name of the court, 
requiring funds coming under its control to be deposited. No 
one can insist with any show of reason that this section of the 
United States Statute made it the duty of the court to cause 
its depositary to keep a separate account with each case, pend- 
ing, or that had been adjusted from which the deposits may 
have been received by the court or its officers. That is the 
appropriate work of the officers of the court under its direct 
supervision. All the statute requires of the depository is, that 
it safely keep all trust funds intrusted to its custody by the 
court or its officers, and pay out the same on the checks or 


order of the court through its proper officérs.” 
It may be contended that the effect of the number accompany- 
ing the deposit is to make the account as if it read: 


“The State National Bank of Springfield, Illinois, in account 
with the United States District Court for the Southern District 
of Illinois, ou account of case 2105, in the bankrupt court.” 


This claim cannot be sustained, and if it could be, it would not 
affect the foree of what has heretofore been said. In the first 
place, it is not true in fact, that the account was thus opened,—it 
was opened with the District Court simply, as the heading of the 
book shows. There was no direction to enter the deposit as on 
account of the case; on the contrary, the deposits were kept as 
one fund, by direction of the clerk, which of itself negatives the 


conclusion that the deposit was special. 


The account being opened ‘‘in the name and to the credit of the 
court,” the bank would have no right to credit the amount specially 
to any number, unless directed to do so either.by the clerk or the 
law. Neither were the checks drawn against any special deposit, 
as an examination will show. The order is to pay a certain sum 
of money, not out of any special fund. There is no direction to 
charge the amount to any special fund, but the order to pay, 
which stands out separate and distinct from the rest of the check, 
is without qualification or limitation. If it were true that the 
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deposits were special, there must have been as many separate 
accounts as there were cases, and as many books as there were 
accounts. At least, each account must have been kept by itself 
in a separate page or book, and the order to pay would have been 
to charge to the account against which the check was drawn. Yet 
but one account was opened, the deposits being made indiserini- 
inately and entered as belonging to one account, viz : to the account 
of the court. And the law, we shall see, required the credit to be 
80 given and the account so kept. 


There was no necessity or reason for requiring the bank to as- 
sume any duty whatever as to the distribution of the fund, beyond 
what it actually performed, The law entrusts the administration 
of all matters iv bankruptcy to the District Court of the United 
States, and provides an ample corps of officers and functionaries 
for that purpose. The duties of such officers are strictly defined. 


Rule No. 5 requires Registers in Bankruptcy to conduct certain 
proceedings in bankruptcy, such as the auditing and paying of 
costs, expenses and dividen:s, thus embracing all possible dis- 


bursements. 


Ruld No. 28 requires the register to keep separate accounts 
with each estate. The same rule requires the clerk or assignee 
to keep a book, in which shall be entered all checks or drafts, with 
the order of time in which they are drawn, and that such checks. 
or drafts shall be numbered in the case of each estate. This 
numbering of the deposits when made and of the checks when 
drawn, was solely for the use and convenience of the clerk, the: 
court and the register, in the performance of their duties required 
by the rule. The assignee is required to pay into court the amount 
received by him from any estate, and rule 28 requires the clerk to. 
deposit such money in one depository—that is, the money received. 


. 
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in any one case shall be deposited in one depository, but the rule 
recognizes the right of the court to have several depositories. 
The clerk is required to make a report to the court of the funds 
received by him, and of deposits made by him, on the first Mon- 
day of every menth, and the production of the bank book, showing 
all deposits in each particular case, by the number thereof, would 
furnish to the court the evidence of the deposit by him of all 
moneys received. The assignee is likewise required to file a report 
with the register, and all checks arc drawn under the direct super- 
vision of the court or the register, one or the other being required 


to countersign each of them. 


Here, then, is a complete system of checks, and counter checks, 
which, if enforecd by the court, renders the misappropriation or 
diversion of funds impossible. The books required to be kept, 
and the reports required to be made, show, at all times, the con- 
dition of any estate, the amount deposited, the amount with- 


drawn, and on what account. 


Under such circumstances, the bank might well presume that 
the court was engaged in the proper administration of the trust, 
and hence give itself no concern as to whether the distribution 
was being made to the proper parties, especially when its manner 
of keeping the account was not only in accordance with the direc- 
tions of the officer of the court, but, upon repeated settlements, 
was ratified and approved—approved not only by the clerk, but 
supposably by the court, to whom the clerk was, by law, re- 
quired to make monthly reports. This oft repeated mode of bal- 
ancing the account between the bank and the court, affords con- 
clusive evidence tHat the case number on the checks was never 
designed ‘or intended to be understood as requiring @ special 
account with each fund, or that a check so drawn was drawn 
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against a special fund. If the design was to keep separate ac- 
counts, then each separate account should have been balanced, 
and the court would have so required. 


1 We think the foregoing fully establishes the proposition that 
| the duty to keep the account of each estate separate, and to refuse 
the payment of the checks drawn to make payment in cases in 
which the clerk had failed to make a deposit, did not arise from 
| the manner in which the account was kept, or the memoranda 
| connected therewith. It cannot rightfully be claimed that the 
memoranda had the effect of charging the bank with the loss; 
but the real purpose of the memoranda is so evident, that it is 
a matter of surprise to us that it should ever have been questioned. 

It was of no importance to the bank that the ehecks should 
show the account for which they were drawn, but it was of the 
utmost importance to the court and its officers. The checks, 
when returned to the court, were not only receipts for the sums 
represented by them from the parties in whose favor they were 
| drawn, but they were vouchers in the case showing the manner 
of distribution. The memoranda on the checks were obviously 


for the convenience of the depositor. So, aiso, with the num- 

| ber accompaning the deposit. The clerk was required to show 
j to the court that he had deposited the funds received by him. 
It was, therefore, necessary that each deposit should be distin- 
guished by some mark which the court and the clerk could 
, identify, as showing that he had performed his duty. 


The memoranda undoubtedly were. for a purpose of some sort. 
To hold that purpose was for the convenience of the depositor, 
accords with reason and common sense, as well as with the acts 
| of the parties. To hold that it was to control the bank in the 

payment of the checks, is contrary to all principle and precedent. 
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When a thing has a perfectly natural and sensible purpose, why 
give it an unnatural, strained construction ? 


As is well known to everyone who has any experience in keep- 
ing a bank account, it is a very commen practice for a depositor 
to make a memoranda of the nature of the deposit, or of the 
account for which the check is drawn. Such memoranda, in 
practice, are always regarded as being for the convenience of the 
depositor. The bank pays attention to nothing but the signature 
and the order to pay; but the bank account, at the same time, 
affords to the depositor the means of knowing the condition of 
his affairs, or it may furnish him vouchers from pariies to whom 


he has made payment. 


Take the case of one whois administrator of several estates. 
He opens an account with a bank as “‘administrator.”” He de- 
posits a number of drafts payable to his order as administrator of 
the several estates, respectively. The bank thus has notice that 
the fund is a trust fund, and also the sources from which itis de- 
rived. If the bank should deal with this fund as the private 
property of the administrator, it would, according to all authori- 
ties, be bound. But if the administrator draws checks, in Its 
official capacity, in favor of third parties, distributees, of one or 
more of the funds, there is no principle and no authority which 
would hold the bank responsib!e for the proper distribution. The 
bank might, for the convenience of the depositor, note on his pass 
book the name or number of the case to which each deposit 
belonged ; and the checks drawn, might idicate the case in which 
the payment was made, but such fact would not impose the duty 
on the bank to balance the checks and deposits in each case. As 
long as there were funds on hand to the credit of the ‘‘administra- 
tor,’ the bank would be bound to honor the checks. 


Such, we venture to say, is the practice and understanding of 
bankers and business men everywhere, and such is the conclusion 
of the courts, so far as they have passed upon the subject, as we 
have already seen. 


The rules which govern an account kept by a court, do not 
differ from those in other cases. 
Otis v. Gross, 95 I)1. 618. 


THE DUTY TO KEEP A SEPARATE ACCOUNT DID NOT ARISE FROM 
ANY LAW OF THE UNITED STATES. 


We place here in juxtaposition all the provisions of the United 
States Statutes having any bearing upon the question. Rule 
28, in bankruptcy, hereinafter quoted, should be and will be 
considerad in connection with these provisions, all of which were 
in force when said rule was adopted : 


“Section 995. All moneys paid into any court of the United 
States, or received by the officers thereof, in any cause pendin 
or adjudicated in such court, shall be forthwith deposited wit 
the ‘'reasurer, and assistant treasurer, or a designated depository 
of the United States, in the name and to the credit of such court.” 


‘Section 996. No money deposited as aforesaid shall be with- 
drawn except by order of the judge or judges of said courts, 
respectively, in term or in vacation, to be signed by such judge 
or judges, and to be entered and certified of record by the clerk; 
and every such order shall state the cause in, or on account of, 
which it is drawn.” 


Here, then, instead of a requirement that money shall be de- 
posited to the credit of, or on account of, the cause from which 
it is derived, is a positive enactment that it shall be deposited 
‘sin the name and to the credit of the court.” This necessarily 
means a general deposit to the credit of the court. It is intended 
that the money, when deposited, shal] be under the control of the 
court, and, of course, to be withdrawn only upon the order of the 
court. But there is no intimation that the deposit shall be spe- 
cial, or the authority of the court, on its withdrawal, be limited, 
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in each case, to the particular fund originating in such case. 
There cculd be no necessity for this, if the clerk performs bis 
duty; and the act seeks to enforce that duty by requiring a bond 
from the clerk, and providing criminal punishment for its viola- 
tion. (See section 5504, R. 8. U.S.) 


The only provision in the Revised Statutes in regard to the 
keeping of separate accounts by depositories, is section 3642, as 
follows: 


“Every depository shall keep his account of the money paid to 
or deposited with him, belo:.ging t. the post-office depa tment, sepa- 
rate and distinct from the account kept by him of tbe public 
moneys so paid or deposited.” 

The next section, 3643, is as follows: 


‘All persons charged by law with the safe keeping, transfer and 
disbursement of the public moneys, other than those connected 
with the post-office department, are required to keep an accurate 
entry of each sum received, ani of each payment or transfer.” 

Congress is here legislating directly upon the manner of keep- 
ing the accounts by depositories, and requires separate accounts 
only as to one class of moneys; as to-all others, the requirement 
simply is that a record shall be kept of each sum deposited and 
of each payment made. According to the most familiar rules of 
construction, this is equivalent to a positive enactment, that in 
all cases other than post-office money, the depository is not re- 
quired to keep separate accounts, but that his duty is discharged 
by keeping an account only of the deposits and withdrawals—all 
of which was done by the depository in this case. 


There is no intimation that the depository shall keep a sep. 
arate account of the sums deposited, except in reference to post- 
office moneys—in fact, the contrary rule is fairly deducible from 
these provisions. The law requires the order to state the cause 
on account of which the sum is drawn. The purpose of this 


provision is obvious—that the judge, when he signs the check, 
may know for what purpose the money is drawn; the check 
serves a8 a voucher is the case, and shows what disposition 
has been made of the money. But the fact that Congress, while 
thus providing for the manner of withdrawal of the funds, is 
silent as to requiring separate accounts, indicates that thé keep- 
ing of such separate accounts was not contemplated. 


It was never contended that it was necessary, and it never 
was the practice, under these provisions of the statutes, which 
have been in force many years, to keep separate accounts. It 
is cluimed, however, that Rule 28, in Bankruptcy, made this 
necessary,—to which rule attention will next be directed. 


THE DUTY TO KEEP SEPARATE ACCOUNTS DID NOT ARISE BECAUSE OF 
ANYTHING CONTAINED IN RULE 28 IN BANKRUPTCY. 

Mr. Justice Harlan, who sat with Judge Treat in the Circuit 
Court of the United States for the Southern District of Illinois, 
in the trial of the case of the St. Louis Rail Fastening Company v. 
State National Bank—a case founded on substantially the same 
state of facts as the case at bar—decided the bank to be liable, 


mainly on his construction of Rule 28. 


The following is the substance of his opinion: 


“TI think the clear meaning of this rule is, the words ‘severally 
on account of any bankrupt’s estate,’ mean that the officer, when 
he makes the deposit, must indicate, by the form of the d it, 
the account on which he makes it. He would not be complyi 
with the rule to make the deposit generally to the credit of the 
District Court of the United States. He must indicate, in the 
form of the deposit, the acconnt on which the deposit is made. 
If in a bankrupt’s estate, he should say, or have it said, upon the 
books of the bank, or upon the book which he keeps, that it is on 
account of the bankrupt’s estate—A, B,C, Dor E. That con- 
struction is borne ont by the fact that when a check is drawn, it 
is —— by the rule to state the date. sum, and account for 
which it is drawn. Now, I think that the deposit book is to be 
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regarded and to be understood as if there was an account kept 
with each one of these cases in which a deposit is made, as if it 
read ‘The State National Bank of Springfield, lllinois, in account 
with the United States District Court for the Southern District of 
Illinois, on account of case 2197, in Bankrupt Court.’” 


We have no desire to undervalue fhe weight that should be 


attached to an opinion of Justice Harlan ; but we submit that, - 


this stage of the proceedings, his opinion is entitled to considera- 
tion only so far as it is supported by reason or authority. As 
for authority, none whatever is cited. That leaves us to consider 
what is the true construction of rule 28. The rule is as follows: 


RULE 28 IN BANKRUPTCY. 


“The District Court in each district shall designate certain 
National Banks, if there are any within the judicial district, or 
if there are none, then some other safe depository, in which all 
moneys received by assignees or paid into court in the course 
of any proceedings in bankruptcy shall be deposited; and every 
assignee, and the clerk of said court, shall deposit all sums 
received by them severally, on account of any bankrupt’s estate, 
in one designated depository, and every clerk shall make a report 
to the court of the funds received by him, and of deposits made 
by him, on the first Monday of every month. On the first day of 
each month, the assignee shall file a report with the register, 
stating whether any collections, deposits or payments have been 
made by him during the preceding month, and, if any, he shall state 
the gross amount of each. The register shall enter such reports 
upon a book to be kept by him ‘or that purpose, in which a sepa- 
rate account shall be kept with each estate; and he shall also 
enter therein the amount, the date, and the expressed purpose of 
each check countersigned by him. No moneys so deposited shall 
be drawn from such depository unless upon a check or warrant, 
signed by the clerk of the court, or by an assignee, and counter- 
signed by the judge of the court, or one of the registers designated 
for that purpose, stating the date, the sum, and the account for 
which it 1s drawn ; and an entry of the substance of such check 
or warrant. with the date thereof, the sum drawn for, and the ac- 
count for which it is drawn, shall be forthwith made in a book 
kept for that purpose by the assignee or the clerk ; and all checks 
and drafts shall be entered in the order of time in which they are 
drawn, and shail be numbered in the case of each estate. A cop 
of this rule shall be furnished to the depository so designated, 
— — the name of any register authorized to countersign said 
checks. 
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The conclusion of Justice Harlan is based wholly on the word 
“severally,” as employed in the rule, in the following clause: 


‘‘And every assignee, and the clerk of said court, shall deposit 
all sums received by them severally, on account of any bankrupt’s 
estate, in one designated depository, and every clerk shal] make 
a report,” etc. 

Now, notwithstanding the conclusion of Justice Harlan, we sub- 
mit, with all due deference, that the word “severally” refers to 
the assignee and the clerk, and not to the manner in which the 
deposit shall be made. The clause is to be construed as if it read 


thus: 


“Every assignee andthe clerk of said court, severally, shall 
deposit all sums received by them on account of any bankrupt 
estate, in one designated depository.” 

In other words, as both assignee and clerk had been jointly 
named, the word “‘severally” was inserted to show that the duty 


to be performed was not a joint but a screral duty. 


The clause following: ‘‘And every clerk shall make report to. 
the court of the funds deposited by him, on the first Monday in 
each month,” is confirmatory of this construction. 


The rule, as will be seen, prescribes the duties of the court and 
its officers regarding the deposit of moneys. It is absolutely 
silent as to the duty of the depository. It directs the manner of 
withdrawing the funds deposited, and directs that a copy of the 
rule shall be furnished the depository. The object of the last 
provision is, that the bank may know that checks presented are 
properly signed and drawn. , 


The Supreme Court of Illinois, in speaking of Rule 28 in the 
Reilly case, sub., say: 


‘‘What the rule really means is, that ‘every assignee and 
the clerk’ shall deposit all sums received by them respectively 
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on account of any bankrupt estate in one designated —- 
tary. ‘That is its plain meaning and nothing more. It will be 
noted also that Rule 28 directs how and in what manner such 
trust funds may be withdrawn from such designated deposi- 
tories. In that respect, while it is a little fuller perhaps, it 
follows closely section 996 of R. S. of U. S. on he same sub- 
ject, but makes no material change of the mode or manner of 
withdrawing such funds. ' 


‘“‘Holding then, as this court does, that the account was 
was properly kept as a unit with, and in the name of, ‘The 
District Court of the United States for the Southern District 
of Illinois,” in conformity with the act of Congress and Rule 
28 in bankruptcy, and that it was properly withdrawn on checks 
as directed by the statute, and the said rule for the benefit of 
beneficiaries entitled to share in the common funds; there was 
no misappropriation of such funds by the bank, and there is 
and can be no liability upon the bank for any deficit in the 
amount due such beneticiaries, arising from the wrongful con- 
duct of the former clerk in omitting to deposit all the trust 
funds that came to his hands as an officer of the court.” 

The rule does not, in any manner, change the law, as it is left 
by the provisions of the Revised Statutes already quoted. It'does 
not attempt to prescribe the duties of the depository, because they 
are already defined by law. The rule does not require the deposit 
to be made and kept separately in each case. It does not requ re 
any reference to be made to any case number, or to the title of 
any bankrupt estate, in making deposits. Such entries were only 
made here by the voluntary direction of the clerk, and were, at 
the same time, accompanied with the instructions to keep the 


account as a unit. 


Rule 28 does require that each check shall be countersigned by 
the judge or register, and shall show the date, amount, and the 
account for which it was drawn. It also requires that like entries 
as to all checks drawn should be kept by the clerk or assignee. 


The checks themselves would operate as receipts, and, taken in 
connection with the books kept by the officers of the court, would’ 
show the condition of each estate at any time. 
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The rule of the court intended that each check should ben 
voucher, and show the purpose for which it was drawn; but the 
; very form of the checks, as well as the phraseology of rule 28, 
| sufficiently shows that the bank was not expected to keep sepa- 
rate accounts with each estate. Had that been the intention 
each check would have directed the bank to pay the money named 
therein, and charge the same to the particular account. This would 
have been the course pursued had the court opened a number of 
separate accounts with the bank, and the rule would have re- 
quired each check to state the account against which, or upon 
which, it was drawn; but the order only requires each check to 
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state the account for which it was drawn,—in other words, to 
state the purpose for which it was used. 


At the risk of being thought prolix, we will again quote 
the important words of Rule 28. 


“No moneys so deposited shall be drawn from such deposi- 
tory unless upon a check or warrant, signed by the clerk of 
the court, or by an assignee, and countersigned by the judge 
of the court, or one of the registers designated for that pur- 
pose, stating the date, the sum, and the account for which it 
is drawn;.and an entry of the substance of such check or 
warrant, with the date thereof, the sum drawn for, and the 
: account for which it is drawn, shall be forthwith made in a 

book kept for that purpose by the assignee or the clerk; and 
all checks and drafts shall be entered in the order of time in 
which they are drawn, and shall be numbered in the case of 
each estate.” 


The above paragraph contains specific directions to the clerk or 
| assignee, which are equally applicable to the depository, and 
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of which the latter is required to take notice. Every check 
must state the date, the sum, and the account for which it, is 
drawn. 


a: The remaining directions have specific reference to the duties 
| of the clerk or assignee, with respect to the entries which said 
Officers are required to make in a book to be kept by them. 
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The rule in question, as well as the statutes, are silent as to 
any duty on the part of the bank, to credit each sum de- 
posited to any separate bankrupt estate. The requirement is 
that all deposits shall be to the credit of the court. 


Why is it that rule 28 is silent as to keeping separate ac- 
counts of the moneys paid into the bank, yet explicit in re- 
quiring that all checks shall state the account for which they 


are drawn ? 


We think the purpose of the rule very plain, and in strict 
accordance with that of Sec. 996 of the Revised Statutes, U. 8S. 


If it were intended that a separate account should be kept 
by the bank with each of the numerous bankrupt cases pend- 
ing in the court, it would be wholly superfluous to require 
that each check should specify the account on or against 
which it was drawn. No money would or could be paid on 
any check which did not so specify. 


If all accounts were to be kept separately, a check which 
did not specify the account on which it was drawn would not 
be honored. The purpose of the rule undoubtedly was, that 
each check, when drawn and paid, should remain as standing 
evidence in the hands of the clerk or assignee, not only that 
the bank had paid the amount, but also that it had been paid 
to a particular creditor in a particular bankrupt case. 


It was because the law and the rule in question did not re- 
quire separate accounts to be kept by the bank, with each 
bankrupt case, that each check was intended to become a 
voucher, not only as between the court and the bank but be- 
tween the court and the special creditor who had received the 
money on account of what was due him from some particular 


Lankrupt case. 


This, we assume, was the reason why the rule did not ree 
quire deposits to be made to the credit of each bankrupt case, 
but did require that every check should show to whom the 
money was paid, and on what account. The very words of the 
rule which indicate what the checks shall contain, fully con- 
firm our view. It is nowhere said that such checks shall be 
drawn against or upon any separate account, but they must 
state ‘“‘the account for which they are drawn.” We therefore 
submit that rule 28, so far from imposing on the bank the 
duty of keeping a separate account with each bankrupt estate, 
leads reasonably to the very opposite conclusion. 


All persons at all familiar with banking must be well aware 
that notes and figures in the margin of a check are often 
placed there by depositors for their own convenience. They 
are almost always private memoranda by which bank custom- 
ers preserve special information for their own benefit. Such 
notes, in the absence of specific directions, do not give notice to 
the bank that checks bearing particular marks are to be paid 
only from particular funds. ‘The same is true as to special 
marks on deposit tickets. If a banker be required to keep par- 
ticular deposits separate from all others, placed to the credit 
of the same depostor, it requires something more than mar- 
ginal hyeroglyphics to impose that duty. He is entitled to. 
plain directions, and cannot in law or practice be misled by 
the want of specific directions, or by the long continued prac- 
tice of his depositor. 


If, as is claimed by counsel, the bank had equitable notice 


that it was required to keep a separate and individual account. 
with each particular case by its name and number, let us see. 


to what absurd conditions this would lead. 
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' First of all, he evidence shows that there were at this time 
in the court nearly 5,000 separate and distinct cases, and at 
least two of them bore this same number 2105, 
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Again, the checks in this case show that while the number of 
the case remained the same, the name of the case did not. One 
of these checks is drawn “in the matter of Andrew Gundy, bank- 
rupt;” one “in the matter of Abner P. Woodworth, bankrupt ;” 
two “in the matter of Joseph Bailey, bankrupt,” and two “in the 
matter of Hiram Sandford & Co.,bankrupts.” It appears that 
those gentlemen were members of the firm of Sandford & Co, and 
were each individually adjudged bankrupts, but how was the bank 
to know that fact? It could only know that these checks were 
drawn in the same case by the number 2105, which was the only 
mark common to all of them. There was not even reasonable 
notice to the bank that the checks were all drawn in the same 


Case. 


Counsel insist that this number 2105, which was the sole mark 
of similarity between the checks, was equitable notice to the bank 
that the money deposited in a particular case must be held forthe 
payment of checks drawn in that case, when the case itself was 
presented to the bank on these very checks by four separate and 
distinct titles. 


THE ILLINOIS DECISIONS. — 


THE SUPREME COURT OF ILLINOIS, IN THE REILLY CASE, HAS DECIDED 
THIS QUESTION IN FAVOR OF THE BANK. 


Since this case and the other cases depending upon it were 
first decided by the United States Circuit Court, a number of 
suits have have been brought in the State courts, arising on 


the same state of facts, and growing out of the same shortage 
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in the accounts of Mr. Bowen. One of these, known as the’ 
Reilly case, has been carried through all the State courts, and 
has recently been decided by the Supreme Court of Illinois. 
When the case of Reilly v. State National Bank was tried in 
the Sangamon County Circuit Court, the opinion of Mr. Justice 
Harlan in the Rail-Fastening case had just been made, and the 
judge of the Circuit Court of Sangamon County deferentially 
fo lowed that opinion. The Appellate Court for the Third Dis- 
trict of Illinois, a tribunal second in importance only to the 
Supreme Court of the State, reluctantly followed the same de- 
cision. We say reluctantly, and that it may be seen that we 
do not misrepresent the view of the Appellate Court, we print 
in full the opinion of that court, which is very brief, as showing 
that the court simply accepted the ruling of the United States 
Circuit Court in the construction of federal statutes and rules 
‘‘until set aside.” The Italics are ours: 


THE APPELLATE COURT DECISION. 


StaTe oF InLmNois—APpreLLaTE Court, Tarp District. 


May Term, 1886. 


State Nationat Bank vs. Reruzy. 


Per Curiam.—The question presented here is as to the liabilit “a 
a National Bank upon a check drawn by the United States 
trict Court in favor of the plaintiff for a dividend in Bank. 
ruptey. The judgment of the trial court was for the plain- 
tiff. It is unnecessary to state the facts in detail. 

Py — was aap payers the pF a Court, 
and the judgment rests upon a suppose cia uty exdwin 
out of the relation of the bank to the court. If the ba 
the court occupy the common relation obtaining between Sanker 

and depositor, we should readily say there is no liability upon 
the facts disclosed by the record. This depends, however. upon 
the construction to be given certain Federal Statutes and rules 
in Bankruptcy. 
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“We understand from the briefs that the question has been 
determined by the United States Circuit Court inst the 
Bank, and is now pending on appeal from that decision in 
the Supreme Court of the United States. 


“Conceding the jurisdiction of the Federal Courts to construe 
the statute and rules involved—and therefore settle the point 
in dispute—we are disposed to accept that ruling as authority 
until set aside-—and affirm the judgment. Affirmed ” 

The case above alluded to by the Appellate Court as pend- 
ing in the Supreme Court of the United States, was the cause 
entitled The State National Bank v. St. Louis Rail-Fastening 
Co., which came to this court upon a certificate of division 
signed by Judges’ Harlan and Treat, in October, 1883. While 
it was pending here, the case of State National Bank vy. Reilly 
was appealed to the Supreme Court of Illinois, and that court 
continued it from term to term, awaiting the decision of the 
Rail-Fastening case by this court. About April, 1887, the 
Rail-Fustening case was dismissed by this court, without any 
consideration of the merits, upon the ground that the certificate 
of division did not conform to the rules of the Court. 


On the 9th of November, 1887, the Supreme Court of Illinois 
delivered its opinion in the Reilly case, reversing the decision of 
the Circuit and Appellate Courts. 


This opinion being as yet unreported, we deem it of such im- 
portance that we give place to it here in full, and we call the 
attention of the court to the utterance of the Supreme Judicial 
body of the State of Illinois, in a case arising upon the same state 
of facts as the case at bar. 


James Reilly, like Dodge, the defendant in error, was one of the 
creditors of Hiram Sandford & Co., and the check presented by 
him and upon which payment was refused, differed only in date 
and amount from the checks in controversy. The cause was tried 
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upon a stipulation of facts substantially the same as made in this 
case. It was exhaustively argued, both orally and by brief, by the 
same counsel now appearing for the defendant in error, and after 
the thorough consideration which the case received, the decision of 
the Court is entitled to all the weight which can attach to it as the 
utterance of the high judicial body from which it emanates. 


THE SUPREME COURT DECISION. 


State or [LLrnois—Supreme Court, Centra, Granp Division. 


Tne State Nationa, Bank, 


Appellant, 
Vs. 


James REILLY, 
Appellee. 


“scorr, J.—This suit was brought by James Reilly against the 
State National Bank, on a dividend warrant or check drawn by 
the clerk of the District Court of the United States for the South- 
ern District of Illinois, on a fund deposited to the credit of that 
court, by the present clerk and his predecessor, with the defend- 
ant bank for the sum of $221.17. The check is countersigned by 
the ju:'ge of that court, and is an absolute order to pay that sum 
of money to plaintiff. It is in the usual form of a bank check, 
drawn upon the general fund of the drawer, without _— } 
any particular fund out of which it is payable, and differs from 
such check only in the fact, i¢ has on the face of it some margi- 
nal memoranda and also some in the body of the check, to both 
of which reference will be made further on. The facts out of 
which this litigation arises appear either from the stipulation of 
the parties or are so fully proven that no controversy exists as to 
them. Atthe trial defendant submitted several propositions‘to 
be held as law applicable to the case, which the court refused, and 
that ruling of the court is assigned for error. As the first of the 
series of propositions submitted, if correct, is conclusive of the 
whole cause, It will not be necessary to notice or comment on the 
others. Itis, ‘that the law is, upon the facts in evidence, that the 
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plaintiff is not entitled to recover.’ Section 995, of the Revised 
Statutes of the United States, provides: ‘AlJl moneys paid into 
any court of the United States or received by the officers thereof, 
in any cause pending or adjudicated in such court, shall be forth- 
with deposited with the treasurer, and assistant or a designated 
depository of the United States, in the name, and to the credit of 
such court.’ Conforming to this att of Congress, what is called 
Rule 28, in bankruptcy, provides among other things, that, ‘the 
District Court in each district shall designate certain National 
Banks, if there are any within the judicial district, or if there are 
none, then some other saf» depository, in which all moneys re- 
ceived by assignees or paid into court in the course of any pro- 
ceedings in bankruptcy shall be deposited; and every assignee, 
and the clerk of said court, shall deposit all sums received by 
them severally, on account of any bankrupt’s estate in one desig- 
nated depository, and every clerk shajl make a report to the court 
of the funds received by him and of deposits made by nim, on the 
first Monday of every month.’ 


“The rule makes it the duty of assignees to make certain report 
to registers in bankruptcy, and defines the duty of such registers, 
and then further declares ‘no money so deposited shall be drawn 
from such dopository unless upon a check or warrant signed by 
the clerk of the court, or by an assignee, and countersigned by 
the judge of the court, or one of the registers designated for that 
gs mee stating the date, the sum, and the account for which it 
is drawn. 


“There is no doubt it was in compliance with the act of Con- 
gress cited, and the rule in bankruptcy on the same subject, 
that about the first of March, 1873, the defendant bank was 
designated a depository for the ‘United States District Court 
for the Southern District of Illinois.’ Shortly thereafter George 
P. Bowen, since deceased, then clerk of ee court, made the 
first deposit of funds belonging to the registry of the court 
with the defendant bank, and the bank then by his direction 
opened an account with the ‘United States District Court for 
the Southern District of Illinois,’ and entered such deposit to 
the credit of that court. The clerk continued to make deposits 
of funds belonging to the registry of the court with the bank 
up to the time of his death, which occurred in February, 1889, 
and the bank continued to enter such deposits to the credit of 
the court in the manner directed by the clerk making the same. 
At first, ‘each deposit so made by the clerk was by the bank 
entered on its books, and in the deposit bouk of the clerk, to 
the credit of the particular case, naming the case, with the 
number to which the funds ‘so deposited belonged ; that after- 
wards, by direction of the clerk, all deposits so made were 
entered by the bank in the name of ‘The United States Dis- 
trict Court for the Southern District of Illinois,’ dropping the 
name but retaining the number of the case, as for example, 
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‘1876, January 21, to Dep. 1687, $5,200.00." It is admitted. 
the bank unders'ood when these entries were made the numbe 
on either side of the account referred to the case in which the 
deposit in the first place was made, and in which the check 
in the second place was drawn. The evidence shows, and in- 
deed the admission goes that far, that the bank always treated 
the account as an entirety and oe out of it all checks drawn 
by the clerk and countersigned by the judge, until the deposits 
were exhausted. This mode of keeping the account and mak- 
ing payments out of it seem to have been acquiesced in p bac 
court and its principal officer, the clerk, under whose direc- 
tions the deposits were made, for it is admitted that between 
the time of the first deposit, in March, 1878, and the death of 
Bowen in 1880, the bank balanced the account with the court 
nine different times; returning all checks to the clerk at each. 
balancing and ——- the case number and amount of each 
check so returned in the depositors’ book. That is the usual 
course when a depositor draws on his funds in bank as an en- 
tirety, and had this not been in conformity with the act of 
Cungress and Rule 28 in bankruptcy on the same subject, it is 
hardly probable the court would have permitted its account to 
be be kept in that way, and payments to be made out of it as 
was done through so many years, without interposing some 
objections or requiring it to be kept otherwise. It does not 
appear any objection was ever made to that mode of treating 
the account, and it seems but reasonable to conclude it was 
satisfactory to the court. 


“The check in suit was given to plaintiff for a dividend due 
him from the bankrupt estate of H. Sandford & Co. The case 
was numbered 2105. Prior to his death, Bowen had made 
large deposits with defendant of funds derived from that estate, 
and after his death his suceessor in office made quite | 
deposits of funds received from the same estate in precisely 
the same way Bowen had been accustomed to do. It appears 
that of the funds deposited as having been received in case 
number 2105, after deducting all checks drawn for dividends 
in that particular case, including the check in suit, there 
would remain a cunsiderable balance to the credit of that case, 
if the same had not ec been paid out on checks drawn 
by the clerk and countersigned by the judge of the court. The 
difficulty arises out of the admitted fact that the former clerk 
failed to deposit all the funds that came to his hands belong- 
ing to the registry of the court. Had he done so there would 
of course have been enough in the bank with which to pay all 
checks drawn upon the funds of the court. Payment of the 
check in suit was refused because the bank, prior to its date, 
which is May 12, 1881, had actually paid out on checks similar 
to this one, signed by the clerk and countersigned by the judge 
and differing as to the number of the case, names, dates, and 


nee ae Se ae 


amounts, all funds ever deposited with it to the credit of the 
court, either by Bowen or his successor in office. 

The principle upon which plaintiff seeks to recover, is that the 
bank had notice by the manner of receiving and keeping the ac- 
count, and the form of the checks, that the moneys deposited as 
having been received from number 2105, could only be paid to 
persons presenting checks cantaining that number, and that mak- 
ing payments otherwise was a misuppropriation of such funds in 
its possession. The position assumed does not, in the opinion of 
this court, seem to be warranted by either the facts or the law. 
‘hat the deposits made by the respective clerks of the court were 
trust funds, and were known to the bank to be such at the time the 
deposits were made, will be conceded and taken for granted in all 
the further of consideration the case. It then becomes a question 
of law what duty the bank owed,to the beneficiaries in regard to 
such funds. A dépository of trust funds, whether a corporation or 
an individual, may not divert such funds from the beneficiaries for 
private debts or otherwise, :nd the beneficiaries could, no doubt, 
compel such trustees to preserve such funds for their benefit. The 
law, in respect to the duties of trustees, in regaid to trust funds 
committed to them, is so well understood, no discussion of that 
branch of the law is deemed necessary. It is proper, however, 
to bear constantly in mind the fact the depository or trustee in 
this instance is a banking corporation, and that the trust funds 
were placed in its custody for the purpose of Leing checked out by 
the depositor for the use of the beneficiaries entitied to the same. 
The law on this branch of the caseis wel! expressed in the opinion 
of the court in the National Bank v, Insurance « ompany, 104 U.8. 
44, where it is said: ‘A bank account, it is true, even when it is 
a trust fund and designated as such by being kept in the name of 
the depositor as trustee, differs from other trust funds which are 
‘permanently invested for the sake of being heldassuch; fora bank 
account is made to be checked against and represents a series of 
current transactions. The contract between the bank and thede- | 
positor is that the former will pay according to the checks of the 
latter, and when: drawn in proper form the bank is bound to pre- 
sume that the trusstee is in the course of lawfully performing bis 
duty and to honor them accordingly.’ Certainly a bank may 
properly make payments on checks of the person whose deposits 
it holds until notice of some adverse claim. Otherwise there 
would be no safety for a corporation transacting a banking busi- 
ness with its customers. Applying these familiar principles, 
which aczord with the common understanding of the manner in 
which banking business is usually transacted, the case in hand 
will present no serious difficulty. It will be seen the account was 
kept by the bank in exact conformity with the act of Congress, 
Section 995, ut supra, that is, it was kept as a unit in the name of 
tiie court, requiring funds coming under its control to be deposited. 
No one can insist with any show of reason that this section of 
the United Stutes Statute made it the daty of the court to cause 
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or that had adjusted from which the deposits may have been 
received by the court or its officers. That is the appropriate work 
of the officers of the court under its direct supervision. All the 
statute requires of the depository, is that it safely keep all trust 
funds intrusted to its custody by the court or its officers, and pay 
out the same on the checks or orders of the court, through its 
proper officers. Further than that the statute im no duty 
or obligation upon these designated depositories of the funds being 
administered under the direction of the United States Courts, nor 
is it correct to suy that Rule -8, in Bankruptcy. has enlarged the 
duties imposed by the act of Congress upon the depusitory 
in this case, or placed it under different or other obligations in 
respect to the keeping of the account of funds intrusted to it by 
the court, under whose appointment it was acting. This ru!e was 
no doubt adopted with the view to point out more ey the 
duties of certain officers of the court, in respect to funds beiong- 
ing to, or in the custody of, the court, but when subjected to a 
close study it will be seen it adds nothing of any value to the 
statute on the same subject. As has n seen, the act of 
Congress required all moneys paid into any court of the 
United States or received by the officers thereof, to be forthwith 
deposited in a designated depository of the United States ‘in the 
name and to the credit of the court.’ Rule 28 requires the same 
thing in regard to such funds, and nothing more. The insistaace 
in »rgument seems to be that the phrase in rule 28, ‘every 
assignee and the clerk of said court shall deposit all sums 
received by them. severally, on account of any bankrupt’s estate 
in one designated depository,’ requires that the account in the 
bank should be kept with each bankrupt estate and not as a unit 
with the court. This does not seem to be a correct reading of 
the rule. It might be suggested the word ‘‘severally,” as used in 
that connection, is not happily selected. Its meaning, as usually 
defined is, ‘Distinctly,’ ‘Separately,’ ‘A from others.” Under- 
standing the word severally in either sense, how are as- 
signees and clerks to make deposits of fands coming to them 
in their official capacity? Obviously it was to be done ‘Sepa- 
rately’ and ‘Apart from others.’ at the rule really means 
is, that ‘every assignee and the clerk’ shall deposit all sums 
received by them respectively on account of any bankrupt es- 
tate in one designated depository. That is its plain meaning, 
and nothing more. It will be noted also that rule 28 directs 
how and in what manner such trust funds may be withdrawn 
from such designated depositories. In that respect, while it is 
a little fuller, re. it fellows closely section 996 of Revised 
Statutes of United States on the same subject, but makes no 
— change of the mode or manner of withdrawing such 
unds. 


“Holding, then, as this court does, that the account was prop- 
crly kept as a unit with, and in the name of, ‘The District 


its depository to keep a separate account with each ease pending, | 
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Court of the United States for the Southern District of Illi- 
nois,’ in conformity with the act of Congress and rule 28 in 
baukruptey, and that it was properly withdrawn on checks 
drawn as directed by the statute, and the said rule for the 
benefit of beneficiaries entitled to share in the common funds, 
there was no misappropriation of such funds by the bank, and 


there is, and can be no hiability upon the bank for any deficit 


in the amount due such beneficiaries, arising from the wrong- 
ful conduct of the former clerk in omitting to deposit all the 
trust funds that came to his hands as an officer of the court. 

“This view would seem to be conclusive of the whole case 
and to render further discussion unnecessary, but as great 
stress is laid on the fact that certain memoranda appear on 
the face of all checks drawn against the funds in the hands 
of the bank, that phase of the case will briefly be remarked 
upon. Over the check was written or printed ‘In the District 
Court of the United States for the Southern District of Illi- 
nois.’ ‘Check No. 53,’ ‘Case No. 2105.’ ‘In the matter of 
H. Sandford & Company, bankrupts.’ In the body of the check 
it is said, the sum directed to be paid to plaintiff ‘being in 
full for the dividend of 7-10 per cent. declared April 30, 1:81, 
on his claim for $31,380.00, proved against said bankrupt es- 


tate.’ No doubt the check was drawn in this form, for the | 


reason the statute requires that ‘every such order shall state 
the cause in or on aceount of which it is drawn’. Rule 28 in 
substance requires the same thing. It can not be known cer- 
tainly why it was made necessary, every such order should con- 
tain these things, or this particular information. Many rea- 
sons might be suggested why it should be so. First: It was 
an assurance from the court to the bank that the trust funds 
in iis custody were being withdrawn for the use of beneficia- 
ries and were therefore not being misappropriated. Second: 
It might be of advantage to the court and its officers in making 
up the accounts with each estate in bankruptcy pending, or 
that had been adjudicated in the court; and third: It would 
be a convenient mode of obtaining vouchers from the parties 
receiving dividends that would operate as a protection to 
the officers making such payments. What reason may have 
existed for so providing by statute, and by rule, matters 
little. It is only important, it is declared, the check or 
orders for withdrawing such funds shall contain the things 
enumerated. Without looking for a reason why it is so, the only 
concern is what such memoranda indicated, or what obligation, if 
any there was, thereby imposed upon the bank. Beyond what 
has already been said, that it was an assurance from the court 
itself, the funds were being withdrawn for a legitimate purpose, it 
dis not perceived the memoranda either on the margin or in the 
body of the check contained anything for the guidance or in- 
formation of the bank in any manner whatever, nor was the 
bank under any legal duty to observe such memoranda. The 


bank could not know, nor was it important it should know, that 
‘H. Sandford and Company’ were the bankrupts whose estate 
was being administered in ‘Case No. 2105,’ nor that the payee of 
the check was a credit of such bankrupt, nor that thesum ordered 
to be paid him was in full of a dividcnd declared at a certain date 
and was a certain per cent. of his claim allowed against the estate 
of such bankrupts. These were matters exclusively within the 
knowledge of the court and its officers, and with which the bank 
had no rightful authority to intermeddle. It is well known, and 
the testimony is full to that point, the practice among banks 
paying checks of their depositors is not to observe memoranda 
upon such checks, but the custom is to regard them as having 
been made for the convenience of the drawers, and the practice 
in that regard, it is thought, has the sanction of the law in its 
support. 


“The judgments of the Appellate and Circuit Courts will be re- 
versed, and the cause remanded to the Circuit Court.” 
“Judgment Reversed.” 


“Snore and Macruper, J.J. We do not concur in this decision.” 


CONCLUSION. 


Congress has passed laws upon this subject of the keeping of 
accounts by depositories, and the bankrupt court has made rules 
concerning the same thing. In none of these provisions at least 
is it required in terms that the account of moneys belonging to 
the several estates shall be kept separate. It is only provided 
that the deposit shall be in the name and to the credit of the 
court. Why should a matter of such importance, if it was re- 
quired as claimed, be left to inference? Why do none of these 
provisions, which purport to embrace the whole subject, say, in 
terms, that accounts shall be so kept? The depository is an offi- 
cer of the court, charged with important duties and trusts. Itis ~ 
not usual to leave the duties of such officers to doubt or inference. 
If it was intended to make the depository an instrument for con- 
trolling the court in the distribution of the fund, to keep the ac- 
counts separate of the moneys in each of the thousands of cases 
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in which deposits were made, and require it to refuse the pay- 
ment of drafts drawn in proper form against the fund to the credit 
of the court, when, upon examination, it found no money to the 
credit of the case in which the draft was drawn, why was the law 
left in such a state as to cause the bank, while honestly attempt- 
ing to perform its duty according to the most obvious construc- 
tion of the laws, according to the best judgment of experienced 
business men, and in direct pursuance of the directions of the 
officer of the court, to become the scapegoat for the defalcation of 
the officer. | 


We say, with confidence, that the law never intended such a 
result. That the law does clearly define the duties of the deposi- 
tory, which are to keep the money safely, and to keep an accurate 
record of the sums deposited and withdrawn, and to keep a sepa- 
rate account of postoffice money. Beyond these no duties are 
prescribed, and they are sufficient to answer cvery purpose for 
which a depository is created. If the law had required more, it 
would have said so, and so plainly that no mistake could have 
occurred, that the depository might have known in the beginning 
what its duties were. The fact that the law has made no such 
provision, is conclusive evidence, in our minds, that no such re- 
quirement was contemplated. In fact, the provisions on the 
subject amount in effect to positive enactment to the contrary. 


We have now examined every source from which the alleged 
duty on the part of the bank could arise. We have found that 
the account was kept in strict accordance with the directions of 
the officer making-the deposit, and that on repeated settlements 
of the account with the court, the course pursued was ratified and 
approved. We have found that the natural and obvious use of 


the memoranda was for the convenience of the court and its officers, 


and that from such memoranda the bank could have had no notice 
of the defalcation of the clerk, or the diversion of the funds. The 
account being kept as a unit precluded such notice. Even if 
the bank could have ascertained the fact from tbe metovranda, 
it was still bound to honor the checks of the court,—it was 
bound to presume that the court was in the proper performance 
of its duties. So long as the bank did not participate in a diver- 
sion of the trust money to the private purposes of the trustee, it 
could not be liable upon the principle of any decided case. We 
have found that the memoranda were accompanied with direc- 
tions to keep the aecount as a unit, and the daty to keep a sepa- 
rate account could therefore not have arisen from the manner 
in which the account was directed to be kept, or from the 
memoranda. 


We have found that the statutes and rules of the court, so far 
from specifically requiring the keeping of separate accounts, by 
direct implication provide to the contrary, and we find the Su- 
preme Court of the State of Illinois in full accord with the views 
held by us on every question presented by this record. 


Let the responsibility for the loss fall where it belongs—not 
upon the parties who have faithfully performed their duty accord- 
ing to the plain construction of the law, and according to the 
course vf long established usage among business men, but 
upon one whuse criminal misfeasance caused the loss. There 
should be nv contention among the beneficiaries of the court as to. 
which of them should be paid from the money left with the court 
forthem. Because the money taken from the treasury of the 
the court happened to be derived from some particular source, is 
no reason way the court should compel the parties for whom that 
money was intended to bear the whole loss. The law required the 
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| clerk to give security for his conduct. Let his sureties make good 
| the loss, so that all can be paid alike. If they are sued, no 
question can arise as to the breach of duty. It will not be 
necessary to resort to inference or tortured constructions of the 


law to fix them liability. 


The law did not require the keeping of scparate accounts, be- 
eause it was never contemplated that a part of the bencticiaries 
of the court should be paid and others lose their money. Safe- 
guards were provided to secure the deposit of the moncy in the 
first instance to the eredit of the eourt,—bonds requirel, penal- . 
ties provided, and montuly reports to the court enjoined. —Safe- 
suits were provided to prevent the withdrawal of the funds for 
any but trust purposes, by requiring each draft to state the ac- 
eount for which if was drawn, and to be stened by the cour. 
These provisions were sufficient, if enforced, to secure every ben- 
eficiary of the court lis due, and we repeat, it was never in the 
eoutempl ition of the law that a coutest should arise among the 
boneticiaries of the court as to which of them should be paid. 

We bez pardon of the court for presenting a brief much longer 
thin it is our custom to make, bul the importance of the case 
woul seem to justify it, and we submit the matter with eonfi- 


dence that your Honors will, upon duc consideration, reverse the 


finding of the Cireuit Court. 


Respectfully submitted, 


MILTON TAY, 
HiNtY S. GKhEENE, 


Counsel tor Plainiiti ian Error, 


SPAUINGEIELD, [LLinots, Doe. 20. S87, 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, A. D. 1887. 


THE STATE NATIONAL BANK OF SPRINGFIELD, 


ILLINOIS, 
Plaintiff in Error. 


v8. 


JOHN L. DODGE, 
Defendant in Error. 
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Error To THE Crrcuit Court oF THE UNITED STATES 
FOR THE SOUTHERN Districr oF ILLINo!s. 
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GEORGE Hunt, Attorney. 
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During the operation of the bankrupt law, the firm of H. 
Sandford & Company, and the several individual members of said 
firm were adjudged bankrupts in the United States District 
Court for the Southern District of Illinois. Plaintiff in Error 
was appointed depository for the United States District Court for 
the,Southern District of Illinois, about March 1, 1878. On March 
4, 1873, George P. Bowen, then clerk of the District Court, made the 
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first deposit of the funds belonging in the registry of said court with 
said bank, and the bank then, by direction of Clerk Bowen, opened 
an account with “The United States District Court for the Southern 
District of Illinois,” and entered said deposit to the credit of said 
court, and each deposit somade by the clerk was by the bank entered 
on its book and on the deposit book of the clerk to{the credit of 
the particular case, naming the case, with thenumber of the case to 
which the funds so deposited belonged. Afterward, by direction of 
the clerk, all deposits so made were entered by the bank in the name 
of “The United States District Court for the Southern District 
of Illinois, “dropping the name, but retaining the number, of the 
case. Said clerk continued to make deposit of funds belonging 
to the registry of said court with said bank up to the date of his 


death, which occurred February 2, 1880, and the bank continued 


to enter such deposits to the credit of the court in the manner 
directed by the clerk. These entries of deposits were made by 
the bank by the direction of the clerk, both on the books of the 
bank and on the deposit book retained by the clerk, in the fol- 


lowing manner: 


“15738. Mar. 4. To Dep. 1971—$1,075.00” 
“1874. Jan. 30. . 1425— 225.00” 
“1875. Jan. 11. ” 1590— 4,619.00” 
*61876. Jan. 24. ” 16387— 5,200.00” 


At the time each deposit was made the clerk brought to the 
bank the money to be deposited together with his depositor’s 
book, and a ticket, which ‘would be like the following, differing 
only as to number, date and amount: 

“State NationaL Bank, 
‘Springfield, Illinois, Mar. 4, 1873. 


DEPOSITED BY GEORGE P. BOWEN, Cuerk. 
‘Current fands—No. 1071... . 0... cccccccccccccccccs $1,075.00” 
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Thereupon the cashier of the bank would receive the funds 
and the ticket and enter in the clerk’s deposit book as well as in 
the books of the bank under the account with “The District 
Court of the United States for the Southern District of Illinois” 
as follows: 

‘1873. Mar. 4. To Dep. 1971—$1,075.00” 

It was admitted on the trial and is so found by the court that 
when these deposits were made, the bank understood that the 
numbers-on either side of the account, as ‘1971” above, referred 
to the case in which the deposit in the first place was made and 
in which the check, in the second place, was drawn. Whenever 


a check or order was drawn by the court in favor of a distributee 


in a bankrupt estate, it was in the following form: 


—— 


oe 


. | Check No—.) IN THB DISTRICT CNURT OF THE UNITED STATES.( Case No. 

> . or the Southern District of Lilinois. 

> Bn GO MARINER OF. cscocccccccccosceccccescosnsssaqenses seateunoubneanes Bankrupt 
Springfield, Ill... 0. .csceecceeee 188 


Ghe State Mational Banh, 


U. 8. DEPOSITORY. 


= Pe Ob GO GUE Gir ccnceccocccccceonconececescebossnnnensesmsecesussconael 
& enccetcdoccasececcecorscococeccocoosooecessendeseosuntsqsenesesesecentss DOLLARS. 
§ bc ing in full f »r the dividend of...... per cent. declared................ 188 .. 
= a Maim [OF .....cccccee- dollars proven against said Pankrupt estate. 
- Do ceecs «8 > eeeeninieeieees keeeee a CLERK 


The blanks being filled out with the number of the case, the 
name of the distributee, the name cf the bankrupt, the per cent. 
and date of the dividend, and the amount of the claim, the num- 
ber of the case as stated in the order or check being the same as 
the number on the deposit ticket made by the clerk, and on the 
books of the bank and the deposit book of the clerk, as entered 
by the officers of the bank at the time the deposit was made. 
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The case of H. Sandford & Company, bankrupts, and of the 
several individual members thereof was numbered 2105. Of this 
firm Hiram Sandford, Andrew Gundy, Joseph Bailey and Abner 
P. Woodworth were members, and all were individually adjudged 
bankrupts in said case. After said firm and the members there- 
of were adjudged bankrupts in said court and prior to the com- 
mencement of this suit, deposits were made in said bank of funds 
belonging to said estate, amounting to $38,300 in the following 
order : 


1879. July 25. To Dep. 2105—$17,000” 
Aug. 7. - 2105— 5,000” 
1880. Jan. 10. - 2105— 4,000” 
Oct. 14. “ 2105— 10,000” 
Nov.12. ‘“ 2105— =2.000”’ 
1881. Feb. 25. “ Z105— = 3,300” 

The funds belonging to said case and deposited in said bank 
amounting to $38,300, as shown by said account, were sufficient 
to pay all the checks drawn thereon, including the checks in con- 
troversy in this suit, amounting to $33,356.19, still leaving an 
undistributed balance in said bank belonging to said estate of 


$4,943.81. 


This suit is one of a series of four of like character brought 
on unpaid checks drawn in case No. 2105, in the United States 
Circuit Court for the Southern District of Illinois, which were 
tried at the June Term of said court, 1882, in which judgments 
were rendered for the plaintiffs therein. At that time a certifi- 
cate of division was made by which one of said causes was to be 
taken to the United States Supreme Court for decision; the other 
causes, as it was understood, were to abide the result of the de- 
cision in that case. At the time of making said certificate of di- 


vision it was understood that the case brought to this court en- 
titled ““The State National Bank of Springfield, Illinois, v. The St. 
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Louis Rail-Fastening Company” should be submitted under the 
twentieth rule of this court in order that a speedy decision might 
be had. This, however, was not done, and said cause was only 
disposed of at the last term of this court by being dismissed on 
account of want of compliance with the rules of court in pre- 
senting the questions to be passed upon. 


At the June Term, 1887, of the United States Circuit Court 
for the Southern District of Illinois, the motions for new trials 
which had been pending in the others of said causes in said court 
were allowed and new trials had, and judgments entered respect- 
ively for plaintiffs as before, from which a certificate of di- 
vision is brought again to this court in this case. 


It is claimed by plaintiff in error, and so found by the court, 
that before the presentation of the checks in controversy, the 
bank had actually paid off on checks similar to those in this 
case, and differing only as to the number of the case, names, 
dates, and amounts, all the funds on deposit with it to the credit 
of the court, it being at the same time admitted by the bank and 
so found by the court, that many of such checks were drawn as 
indicated therein in cases in which no deposits had been made by 
the clerk. From this it is claimed that the clerk had failed to 
deposit in this bank, money received by him from different bank- 
rupt estates, and that when dividends were made in the estates 
from which the bank had received no deposits, checks bearing 
the numbers of such cases were drawn upon the bank by the 
clerk and were paid. The bank now claims that such payment 
was made out of the funds in its custody and embraced in the ac- 
count with “The United States District Court for the Southern 
District of Illinois.’”” Upon the facts as found by the court on 
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the trial of this case, eight questions of law are presented for de- 
termination by this court, in order to fix the liability of plaintiff 
in error, or release it from liability. 

First. Was it the duty of plaintiff in error to keep a separate 
account in each case in bankruptcy in which deposits were made 
in the bank ? 

We have not yet seen the brief and argument of plaintiffs in 
error in this case. In the ease of The State National Bank v. 
St. Louis Rail-Fastening Company, supra, and in a like case, The 
State National Bank y. Reilly, in the Supreme Court in the State 
of Illinois, to which reference will be made hereafter, counsel for 
plaintiffs in error seem to regard the manner in which the bank 
kept its books as the vital fact in the case. In the beginning of 
the discussion, therefore, we desire to say that we regard the man- 
ner in which the bank kept its books as wholly immaterial in fixing 
its liability, except in so far as the manner in which it kept its books 


may throw light upon the fact of notice. The keeping of its books 


was a matter wholly within its own control, under the direction — 


of its own officers, and could be controlled by no one else. The 
important question to be determined, upon the answer to which, 
as we insist, will depend the liability of the bank, 1s, did the 
bank have notice of the estate to which any deposit belonged ? 
If it did, then its liability is fixed, and the fact that it may have 
kept its books by one system or another can not relieve it of that 
responsibility ; neither could the fact, that some one outside the 
bank might have directed the bank to keep its books in such 
manner as would icnore that notice, divest the bank of the re- 
sponsibility which would attach to actual notice; that actual 
notice was given at the time of each and every deposit is clearly 


shown, uncontroverted, and specifically found by the court as a 


fact. 
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The second finding of facts by the court shows that the bank 
“by direction of clerk Bowen” opened an account with “The 
United States District Court for the Southern District of Dlinois,” 
and entered said deposit to the credit of said court, and that 
each deposit so made by the clerk was by the bank entered on its 
book and on the deposit book of the clerk, to the credit of a par- 
ticular case, naming the case, with the number, to which the 
funds so deposited belonged; that afterward, by direction of the 
clerk, all deposits so made were entered by the bank in the name 
of “The United States District Court for the Southern District 
of Illinois,” dropping the name but retaining the number of the 
case, as hereinafter specifically set forth. 


It can not be denied that when these entries were made by the 
bank at the time the account was first opened, the bank knew to 
what particular case each deposit belonged; that it had such 
notice as would make it responsible for a wrongful payment of 
that fund. The deposit was made and entered on the general 
account with “The United States District Court for the Southern 
District of Illinois,” but “to the credit of the particular case, 
naming the case, with the number, to which the funds so de- 
posited belonged.“ Was this form so changed as to affect the 
character of the notice? The form of the genera! account was 
not changed at all. It still remained under the same heading, 
namely: “The United States District Court for the Southern 
District of Illlnois,” only dropping the name of the case but re- 
taining its number as before. By the fifth finding of facts it is 
established “That the bank understood when these entries were 
made that the numbers on either side of the account, as No 1971 
above, referred to the case in which the deposit in the first place 
was made, and in which the check in the second place was 
drawn.” This we submit is conclusive of the fact that the bank 
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had, after the form of the account had been changed, just as much 
and just as sufficieat and complete notice of the character of: each 
deposit and the particular estate to which it belonged as it 
had before the change in the form of its account. If, by 
any means, the bank was made aware at the time a de- 
posit was made, or while the deposit was in its custody, of the 
nature of the deposit and the estate to which it belonged, it mat” 
ters not whether that means was the name of the case, the num- 
ber which it bore on the docket, or any other form of intelligence 
from which it might by proper care ascertain that fact. Practi- 
cally, as shown by the second finding of facts, the bank did keep 
on its own books separate accounts with such individual estates. 
It is true all the items were entered under one general heading, 
but each deposit entered on its books, showed the particular es- 
tate to which it belonged, and it was thus made as much a 
separate account by this notice which the bank had constantly 
before it, as though it had been under another heading on a 


separate page of the books of the bank. 


But it is claimed by counsel that the officers of the bank had 
no discretion as to the manner in which this account should be 
kept. This we directly and nnqualifiedly deny. There is no 
finding of facts in this record which shows that the court ever 
gave any direction as to how this account should be kept. It is 
found that the bank had been appointed a United States Deposi- 
tory. The officers of the bank knew that these funds came from 
the registry of the court. They received the deposits from the 
clerk. They opened the account with the court by direction of 
the clerk. They changdd its form but not its essential character 
by direction of the clerk, not by direction of the court, and we 
deny that the clerk of the court, as such, had any power to direct 
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the manner in which they should keep accounts on their books so 


as to absolve the bank from the liability which notice of the 
nature of a deposit would fix. The excuse, therefore, that the 
bank was not at liberty to keep its accounts as it chose, has no 
foundation in law, or anything which appears in this record. 


Second. Was it the duty of plaintiff in error to refuse any 
check drawn in the name of the court and countersigned by the 
judge thereof unless such check specified the case in bankruptcy 
on account of which the same was drawn and there were funds 
in the bank to the credit of such cause? 


It would seem that this question needs little discussion. The first 


_ finding of facts shows the bank knew to what particular estate 


each deposit belonged; then by reference to its books it readily 
knew whether any funds were in its custody belonging to the es- 
tate represented by any check presented at its counter. If it 
knew this, then what right had it to pay a check presented which 
was drawn in favor of a distributee in an estate, which estate 
had no credit on its books? It had notice of the estates to which 
the funds in its custody belonged, and it had notice, also, that 
the estate named in the check had no funds in its custody. Could 
the court by any order which it might make, compel the bank 
by this means to use funds which it knew belonged to a particu- 
lar estate in the payment of the beneficiaries of another estate? 
That the court, in the management of these funds, was grossly 
negligent, we are compelled to admit, but that the late judge of 
said court ever intended when he countersigned one of these 
checks, that there should be such a misappropriation of trust 
funds, as the argument of plaintiff in error imputes to him, will 
not be believed by any one who knew him. Whatever may have 
been the intention of the court in countersigning the check, we 
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deny that his order would justify the depository in the misappro- 
priation of funds in its custody, when it knew, as in this case, 
that such misappropriation was being made. But this second 
question, it seems to us, may be conclusively answered by chang- 
ing the facts which exist in this case. Let us suppose that when 
these checks were presented at the counter of the bank, the bank 
had answered truthfully that no funds belonging to the estate of 
H. Sandford & Company, or to case No. 2105 had ever been de- 
posited with it by the clerk of the court or anyone else; can it be 
doubted for a moment by any one that that would have been a 
complete defense to this suit? -Is there any court in the land 
which would have given judgment against the bank on that show- 
ing of facts and compelled it to pay, either out of its own funds, 
or out of trust funds belonging to other estates, checks drawn in 
favor of an estate to which the bank owed nothing, and of whose 
funds it had never had the custody? If we could not recover 
against the bank on such a state of facts, then, such a state of 
facts will not justify the bank in a misappropriation of funds 
belonging, under the bankrupt law, to the creditors of the estate 


of H. Sandford & Company. 


Third. Did the failure of the bank to keep such separate ac- 
eounts or its action in paying out all the funds deposited to the 
credit of the court on checks drawn generally, leaving no funds 
t> meet the checks in controversy, render the bank liable in this 


action ? 


The first suggestion which we make concerning this inquiry 1s, 
that there were no “checks drawn generally.” The findings of 
fact Nos. 5 and 8 show that all checks were drawn specifically. 
While it is not stated in the check out of what particular fund 
the check should be paid, the name of the bankrupt and the 
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number of the case were given in the check, and the payment is 
“for the dividend declared on a claim proven against said bank- 
rupt estate.” It is not found that any check was ever presented 
or paid by the bank which was not thus specific in the notice 
which it afforded. It is found—No. 5—that the bank understood 
that these numbers “referred to the case in which the deposit in 
the first place was made, and in which the check in the second 
place was drawn.” All that remains of this question, therefore, 
would seem to be this: If the bank had notice of the estate to 
which any pariicular fund belonged, and failed to keep such fund 
for the payment of checks in favor of the beneficiaries of such 
estate, is the bank liable? ‘To this question there would seem to 
be but one answer: How could the liability of the bank be more 


definitely fixed ? 


Fourth. Did the fact that the defendant bank paid out and 
exhausted all the funds placed to the credit of the court on checks, 
some of which did not bear the number of any case from which 
funds had be2n derived, render the defendant liable on the checks 
in controversy, waen, if separate accounts had been kept with 
each case or number, there would have been funds to the credit 


of case No. 2105 sufficient to satisfy said checks ? 


As by the finding of facts it conclusively appears in this record 
that the bank had notice of the estate to which each deposit be- 
longed when the deposit was made, and as is also found, the books. 
of the bank show this notice continually; we insist that it was. 
the duty of the bank whenever a check was drawn for a benefi- 
ciary of an estate, which estate had no funds in the depository of 
the bank, to refuse the payment of such check. If this was its 
duty, then the fact that it chose to pay such check is no defense 
when it comes into court and sets up such payment as the means 
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by which all the funds in its depository have been exhausted and 
thereby it has become unable to produce the funds belonging to 
ease No. 2105 when the beneficiaries of said estate in proper 
form demand what belongs to them and what the bank should 
have in its custody for their benefit. It is not so much the ques- 
tion of ‘‘separate accounts” as of the observance of the notice 
which it is conclusively shown the bank had. It is beyond dispute 
that sufficient funds were deposited with said bank in case No. 
2105 to pay all the checks which had ever been drawn in said 
case, and that the bank at the time of such deposits knew that 
the funds belonged to said case. This being true, it was not only 
gross negligence on the part of the bank to pay out those funds 
on checks drawn in other cases, but it was gross disregard of 
the rights of the creditors of this estate. The negligence which 
this record shows was not all on the part of the court. The 
bank knew that these were trust funds, and knew their specific 
and separate nature. If a check drawn by the clerk was pre- 
sented in favor of a distributee in an estate which had no 
funds on deposit, the bank instantly from its own books 
had notice of that fact. It was thereupon its duty to cail the 
attention of the clerk or the court, if necessary, to the fact 
that by such check an attempt was made to misappropriate 


funds which belonged to certain estates. Had this fact ever 


been brought by the bank, as it should have been, to the at- 
tention of the judge, there is no one who doubts that he wouid 
have instantly corrected the wrong, and would have taken 
proper steps to prevent its attempted repetition. This the bank 
gailed to do and in so failing, we maintain, was guilty of such 
negligence that, where, as in this case, the loss must be sus- 
tained by one of two parties, definitely fixes the bank as the 


proper party to sustain that loss.. Instead of at any time 


‘ 
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so notifying the court that th» funds in its possession, made 
sacred by law, to the use of the creditors of the estates to 
which they respectively belonged were being misappropriated by | 
the act of the clerk under the formal sanction of the court, it 
continued for years negligently permitting such misappropria- 
tion of funds to be made and became a party thereto by the 
payment of checks drawn with the notorious intent to so mis- 
appropriate the funds. Had such diligence been once exercised 
by the bank when it had it in its power to protect not only 
itself, but the innocent and helpless creditors of bankrupt 
estates, there can be no doubt that there would have been 
funds on hand to pay the creditors of case No. 2105, includ- 
ing the defendant in error in this case when the checks in 
controversy were presented. If the court had refused on such 
notice to correct the evil which was being practiced, then in 
self-defense it would have been the duty of the bank to refuse 
to longer continue as the depository of such a court, and the 
court would have laid itself liable to impeachment. 


Fifth. Notwithstanding the fact that defendant bank had 
opened the account with ‘“‘the United States District Court for 
the Southern District of [llinois,” and credited the funds re- 
ceived in bankrupt cases generally to the credit of said cour : 
in the manner directed by the clerk of said court, and notwith- 
standing the further fact that from time to time the bank 
settled said account with said court as a general account, was 
it, nevertheless, the duty of said bank to keep the funds re- 
ecived in each case of bankruptcy as a separate fund to be 
applied only to the payment of such checks as were drawn in 
and numbered in the particular case from which such funds 
were derived ? 
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The finding of facts, No. 13, does show that in nearly seven 
years, from March, 1873, to February, 1880, the bank balanced 
its account with the court nine different times, showing each 
time a balance on deposit to the credit of the court, and that 
at each balancing all the checks theretofore paid by the bank 
were returned to the clerk. It is evident that these balancings 
received as little specific attention from the court, and that 
the court had as little actual knowledge of their import as it 
had of the manner in which the account had been managed by 
the clerk in detail, and of the specific character of the checks 
which the clerk had drawn, and which the court on presenta- 
tion to it had countersigned; but we are unable io see how 
the fact, that the court may have been negligent in its exami- 
nation of the account at each of these balancings, can protect 
the bank in this diversion of funds. As before suggested, we 
positively deny the power of the court to compel this bank to 
pay out funds in its custody to any person not entitled to any 
portion of such funds. If no fund belonging to any particular 
estate was on deposit in this bank, then no creditor of such 
estate ever had any claim against the bank by virtue of his 
creditorship. Nor would any creditor have any claim against 
the court by virtue of his creditorship of an estate, unless it 
appears that funds belonging to such estate have come into the 
possession of the court. The first balancing of the account 
by the bank was on August 30, 1877, a period of nearly four 
years and a half after the opening of the account, during all 
which time, as may be supposed, this misappropriation of 
funds was continually going on. The bank having full knowl- 
edge of it from its own.books and the face of the checks 


presented, never took the precaution to call the attention 
of the court to it at any time. It may well be doubted if 
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the judge who presided in said court ever saw any of these 
checks returned to the blerk at the time of the balancing of 
the account, and if he did, his oversight or negligence in fail- 
ing to detect the wrong which was being perpetrated, was no 
justification to the bank for its negligence in failing to notify 
the court that this wrong was being done. 


Sizth. Did the fact that the bank understood when deposits 
were made, that the numbers on either side of the account, as 
2105 in this case, referred to the case in which the deposit in 
the first place was made and in which the check in the second 
place was drawn, require the bank to keep the funds belong- 
ing to said case for the payment of checks drawn therein, 
notwithstanding the fact that the account was opened and kept 
as a general account with the court, as directed by the clerk 
of the court, and had from time to time been settled with the 


court as a general account ? 


We are unable to see how the fact that the bank may have 
kept the account as a general account can effect its liability 
to the creditors of the estates to which it knew the funds 
deposited with it by the clerk of the court belonged. It knew 
that funds to the amount of $38,300 deposited with it by the 
clerk of the court belonged to case No. 2105 in said court. It 
knew that by the provisions of the bankrupt law, the creditors 
of the estate represented by No. 2105 would at some time be 
entitled to call for such portions of the amount deposited with 
it to the credit of said case as their respective dividends might 
entitle them to. Upon what principle of law, equity or good 
morals can it be said that the mere fact that the bank, know- 
ing all these things, had chosen to mix these funds with other 
funds in its custody should absolve it from the liability which 


16 


notice in the first place fixed? When notice has once been 
given to the bank of the character of the funds in its 
custody, that notice will continue in its effect until the bank 
shall be released from the effect of that notice by the party 
entitled to its benefit. All that remains of this inquiry is, 
what effect does the fact have that the bank had “from 
time to time settled with fhe court as a general account.” 
If the bank knew a wrong was being perpetrated by ‘he man- 
ner in which the funds in its custody were being misapplied, 
it will hardly be contended by any one that such wrong could 
have the effect of legally divesting any one of his right to funds 
in the custody of the bank; or that the assent of the court to 
the wrongful acts of the clerk and the bank would absolve 
either the clerk or the bank from liability. If the position of 
counsel for plaintiff in error is correct, then it follows, that it 
only needs the assent of a court to render valid a notoriously ille- 
gal and criminal act of one of its subordinates. Such a position, 
we maintain, needs no discussion. On the other hand if the 
court did not know at the time of these several settlements 
that the funds in the custody of the bank were being mis- 
appropriated, then it can not be contended that the implied 
assent of the court, influenced by ignorance or deception could 
be any protection to the bank. 


Seventh. Did the fact that the bank understood when de- 
posits were made that the numbers on either side of the ac- 
count, as 2105 in this case, referred to the case, in which the 
deposit in the first place was made and in which the check 
in the second place was drawn require the bank to keep the 
funds belonging to such case for the payment of checks drawn 
therein ? 
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We believe that an affirmative answer to this question de- 
cides this case. It presents the only question necessary to be 
answered on the facts found by the court in this case in order 
to determine how it should be decided. If the bank had 
knowledge that a certain deposit belonged to a particular estate 
in bankruptcy, then we insist, it must take notice of the law 
which dedicates that estate or the proceeds thereof to the pay- 
ment of the creditors of such estate. With this knowledge it 
became the duty of the bank to hold such proceeds or depcosits 
for the payment of the creditors of the estate to which the de- 
posits belonged, and for no other purpose. The notice implied 
by this question, and which the findings of the court show 
that the bank had, is sufficient notice in its character to charge 
either a bank or a private individual at any time with know- 
ledge of the character of funds which it or he may have in 
custody, and for either, under such circumstances, to permit 
funds to be paid out for any other purpose than such as ‘his 
notice informs them is the purpose for which the funds are 
held, is gross negligence, and tle rule is too well settled in 
commercial transactions that where one of two parties must 
suffer loss in a business transaction, the one through whose 
negligence the loss was permitted to occur must be the one 
to suffer rather than the one who has been guilty of no negli- 
gence. The bank held this fund as a trust fund for the benefit 
of the estates represented in case No. 2105. It could hold it 
for no other purpose. The court bad no right under the law, 
even if it attempted so to do, to order these funds paid out 
for any other purpose than in satisfaction of claims allowed 
against such estates. The law itself could have used it or 
dedicated it to no other purpose without the perpetration of a 
wrong so monstrous that it will not be imputed as the pur- 


18 


pose of any law-making power. When Congress, in the exer- 
cise of its constitutional power, passed the bankipt law, 
it intended, as the provisions of that law abundantly show, 
that the debtor who was unable to pay his debts in full should 
be discharged from his liabilities upon the surrender of all his 
estate for the benefit of his creditors; not that he should sur- 
render it for the benefit of the creditors of another debtor, nor 
that he should surrender it for the purpose of formin, a ccm- 
mon or general fund out of which all creditors might share to 
the extent of their dividends allowed against particular estates, 
nor yet for the purpose of establishing a general fund to be 
distributed by a court as it might see fit. The language of the 
law is explicit and its purpose is too evident to admit of 


question. 


Eighth Was the fact that the bank understood when deposits 
were made, that the numbers on either side of the account, as 
2105 in this case, in which the deposit in the first place was made 
and in which the check in the second place was drawn, sufticient 
notice to the bank of the nature of such deposit to justify it in 
refusing to pay out any of the funds arising therefrom on checks 
drawn, as indicated therein, in cases in which no deposits had 


been made by the clerk ? 


If the bank at the time a deposit was made had any no- 
tice of the character of such deposit or of the estate to which it 
belonged, then it had such notice as would put it upon inquiry in 
order that it might ascertain definitely the character of the de- 
posit. In this case, however, the question implies that the bank 
had definite and certain notice of the fact that the funds de- 
posited in case No, 2105 belonged to an estate in court repre- 


sented by that number. If then the bank knew from the numler 
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2105 on the deposit ticket and on its own books that the funds 
thus deposited belonged to such estate, can it be doubted that 
such notice was sufficient, not only to the bank to make it 
responsible, but that it was sufficient to justify it in re- 
fusing to pay out any of those funds on checks drawn as indi- 
cited therein in cases in which no deposits had been made by the 
c'erk? In this connection we but repeat again the illustration 
before given. If this suit were brought to recover from the bank 
the amount represented by the checks herein, and the bank could 
shew that no funds belonging to this case had ever been de- 
posited in the bank, or that all the funds deposited in this case 
had been paid out on checks drawn in this case, we submit that 
there can be no doubt as to the sufficiency of such defense. Such 
action on the part of the bank would show such a degree of 
care for the correct application of the trust funds in its keeping,. 
and for the rights of the parties entitled to those funds, that no 
e»urt would for a moment entertain the idea of holding it toa 
liability in a suit like this, when upon its showing it was clear 
that it had discharged its duty with the strictest fidelity, and had 
already paid out the funds to those to whom in law they right- 
fully belonged. If therefore, such a payment of the funds wou'd 
be sufficient to discharge the bank from liability in a suit of the 
kind suggested, we maintain that any other payment of such 
funds is so far a misappropriation of them as to charge the bank 
with liability for such misappropriation. Nor would it matter that — 
upon such suit it should admit that while all the funds belonging 
to case No. 2105 had been paid out on checks drawn in said case 
there was still a large sum remaining in the bank to the 
credit of the court. The fact that any amount, however large or 
small, might remain there to the credit of the court would not en- 
title defendant in error in this case to recover judgment against 


20 


the bank unless it was shown to the satisfaction of -the cout that 
there were funds in the bank upon which he had a legal claim, 
and which were held in law for the payment of the indebtedness 
due him from the estate in bankruptcy. He could have no legal 
claim on the proceeds of other estates in which the court had al- 
lowed him no dividend. If he could have no claim against such 
estates, then the creditors of such other estates had no right to 
the funds in the custody of the bank belonging to case No. 2105, 
nor had the bank any right to use such funds in the payment of 


checks drawn in favor of the creditors of such other estates. 


It is insisted by counsel for plaintiff in error that this suit 
‘has been occasioned by the failure of the late clerk to de- 
posit in the bank all the funds received by him in bankruptcy 
cases, and as such, belonging in the registry of the court. 
There is in this record no finding of fact that the clerk failed 
to deposit money received by him in any case, nor is it by any 
means certain that this difficulty would have been avoided 
if all such deposits had been made, for, if position of counsel 
is correct, that the bank was obliged to honor every check 
drawn by the clerk and countersigned by the court, funds might 
very easily have been withdrawn by the improper act of the 
clerk under the apparent sanction of the court: but the fact 
that the clerk may have received or did receive moneys which 
he failed to deposit, is not the occasion of this suit, nor does 
it bear any known or certain relation to it. If it be true as 
contended by the bank, that there are now no funds in its de- 
pository with which to pay the checks upon which -this suit 
is brought, then this suit is occasioned by the negligent act of 
the bank in paying out checks improperly drawn by the clerk 
in favor of creditors of estates from which no funds had been 
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deposited. Whether any funds belonging to such other estates 
had or had not been received by the clerk is wholly imma- 
terial. The bank did not stop to inquire whether the clerk had 
received funds or not, but obligingly honored all checks pre- 
sented, and, for anything appearing here, would just as readily 
have paid checks in favor of creditors whose bankrupt debtors 
had no funds whatever, as those whose estates had thousands 
on deposit in its vaults. It was the duty of the bank to look 
to its own books or whatever source of information it had to 
ascertain if funds had been deposited which were prcperly 
applicable to the payment of any check presented, and thus 
protect itself. Not having done so, it has no right to come 
into court and ask to be protected from the consequences of 
its own negligence. But is this suit occasioned by the im- 
proper act of the clerk? The record does not show, as we 
contend, any such improper act in relation to the funds belong- 
ing to case No. 2105. All these funds were deposited in de- 
fendant’s bank as was the duty of the clerk. All the checks 
which the record shows, have ever been drawn in favor of the 
beneficiaries of the estates represented by said case, amount 
only to the sum of $33,356.19, and in law the money necessary 
to meet the checks in controversy is still in the custody of the 
bank. Whenever a check was drawn in favor of a creditor of 
an estate which had no funds in the depository, the bank, upon 
the presentation of such check, from the notice which its own 
books afforded it of the nature of the deposits which it held, 
knew that fact. If it paid such a check it did +o of its own 
volition, and we insist that in so doing it paid it out of its 
own funds and not out of the funds belonging to this estate. 
We insist that in so doing it simply advanced the money 
on such check, paying such advancement out of its own funds. 


a Yo © 7 
MES Sedma 
: Natt = 


22, 


Whatever has thus been paid out on checks drawn in cases 
where no deposits have been’ made is simply a deficiency in 
the funds of the bank, and an attempt is now made by the 
bank to appropriate to its own benefit, in order to supply such 
deficiency, the funds belonging to case No. 2105. It can not 
be questioned that if at the time of the presentation of any 
check drawn in a case in which no deposit had been made, 
there had been no money whatever in the depository to the credit 
of the court, the payment of such a check by the bank would be 
regarded oniy as an advancement by the bank. The material 
facts in this case do not differ from those in the case supposed. 


At the time of the presentation of the unauthorized checks, 


‘which it is claimed this bank has paid, there were no funds 


in the depository applicable to the payment of those checks, 
and we maintain that the bank has no right to appropriate 
money deposited fur the benefit of the creditors of estates rep- 
resented in case No. 2105 to make good advancements made 


on checks drawn in other cases. 


Much stress is placed on the alleged fact that the clerk had 
received moneys from estates in bankruptcy which he did not 
deposit with this bank, and, so far as known, did not place in 
any other depository, but, as is contended, converted the same 
tc his own use. If such was the case, the clerk, by his im- 
proper act, became debtor to the estates whose money he had 
thus used. If then, to discharge this indebtedness, checks were 
drawn in such cases upon the bank and funds were paid out 
thereon, it amounted only to a conversion to his own use, by 
the clerk, of such funds. They were used for the purpose of 
discharging the indebtedness for which he was liable to the 
estates whose money he had used. In fact, as against the 
creditors of this particular fund, any attempt by the clerk or 


23 


any other person to use it: for any other purpose than the pay- 
ment of the claims of the creditors of the estates from which 
such fund was derived, or the legal costs of such proceedmg, 
is a conversion of the funds to his own use by the clerk or 
other party so improperly withdrawing them. It will not be denied, 
we presume, that if the bank permitted the clerk to convert 
funds which it held for specific purposes, to his own use, 
in such case the bank would be liable. Now we maintain that 
whenever a check was presented in a case from which no de- 
posits had been received, the information standing on the 
books of the bank and the face of the check, apvrised it of 
the fact that such attempted withdrawal of funds by the clerk 
was a conversion thereof to his own use, and the bank, when- 
ever it honored such a check, did so at its peril, and by so 
honoring it acquired no lien on the funds then in its vaults 
belonging to other estates, or on funds to be deposited which 
should belong to other estates. 


Counsel for plaintiff in error say that requiring the bank to 
keep a separate account with each case, with its name and 
number, would lead to absurd conditions because the evidence 
shows that there were nearly five thousand cases, and at least 
two of them bore the number, 2105, and because different names 
were used in a single case having but one number; as in the 
case of Hiram Sandford & Company, bankrupts, the individual 
members of the firm were adjudged bankrupt, and checks in 
the case of each were drawn in the matter of his bankruptcy, 
but all having the number 2105. 


The finding of fact, No. 5, shows that whenever a deposit was 
made in the bank, the deposit ticket, brought by the clerk to the 
bank with the deposit, showed the number of the case to which 
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the funds deposited belonged ; and paragraph seven shows that 
the officers of the bank on receiving deposits accompanied by 
such iicket understood the number 2105, on the ticket, referred to 
a case of that number in the district court. Paragraph twenty 
shows that civil, criminal and admiralty cases were numbered 
from one consecutively and, at the time the deposits in question 
were made, there were two cases numbered 2105 in the district 
court. There was no evidence that deposits were or were not 
made in this bank in favor of or checks drawn on any other 
number 2105 than those drawn in this bankruptcy case. The 
other case numbered 2105 was either an admiralty case or a 
criminal case, but the court found there was no evidence that any 
deposits had ever been made in the bank belonging to said case, 
nor that any checks had ever been drawn in any such case. On 
the contrary, the evidence shows that all the checks drawn were 
entitled “in bankruptcy cases” and bore upon their face the 
name of the bankrupt, as well as the numbor of the case. 
Whether or not confusion might have arisen where two cases bore 
the same number, in both of which deposits had been made, is 
immaterial here. It is not found by the court that any possibility 
existed for confusing the funds belonging to this case with the 
funds belonging to any other case of the same number, nor is it 
found such loss occurred through any such confusion of funds. 
If the money deposited in this case No 2105 had been used to pay 
checks in any other case bearing the same number, there might be 


some plausibility in the argument that the negligence was the neg- . 


ligence of the clerk, and that the bank was not negligent, but no 
such fact was shown or claimed, nor does it exist. The fact is that 
the bank received on deposit money in case No. 2105 and refused to 
pay it out upon checks drawn in that case. It must be justified 
or condemned on the facts as they are found by the court, and 
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not on what might have been. If there was sufficient on the face 
of the checks to raise a doubt in the mind of the banker as to 
whether the checks belonged to the case in which deposits had 
been made, it was the duty cf the bank to ascertain the fact be- 
fore paying, and in default thereof, it paid at its peril. 


Counsel say: “There should be no contention among the bene- 
ficiaries of the court as to which of them should be paid from the 
money left with the court for them. Because the money taken 
from the treasury of the court happened to be derived from one 
particular source, is no reason why the court should compel the 
parties for whom that money was intended to bear the whole loss.’ 

There are no beneficiaries of the court. The beneticiaries are 
the beneficiaries of the several estates in process of settlement, 
and whatever money is paid into court from any estate, is so 
paid for the benefit of persons interested in that particular estate, 
and is not to create or augment a general fund of the court for 
the payment of such claimants as may be found to be creditors 
of some estate in bankruptcy. All moneys received from any es- 
tate are for the creditors of that estate, and not for the creditors 
of all bankrupt estates, nor for the creditors who may first prove 
their claims and procure an order for payment. As the bene- 
ficiaries are beneficiaries of the estates of which they are credi 
tors, it seems highly proper that they should contend that 
the proceeds of the estates of which they are creditors should be 
applied to the payment of their claims and not absorbed in pay- 
ing claims in other estates, or in making good overdrafts on the 
bank which it has paid in cases which had no funds deposited 
with it. We agree with counsel that there is no reason why the 
court should compel the parties for whom that money was in. 
tended, to bear the whole loss. Wego further: The court has 
no right to compel these parties for whom this money was in- 


tended to bear any loss. It was the duty of the court to apply 
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these funds to the payment of the creditors of the jestates repre- 
sented in case No. 2105, and so far as these creditors are con- 
cerned, the court has no right to consider whether creditors of 
other estates will be paid or not, on account of the funds belong- 
ing to such estates having been misappropriated. The money 
for which this suit was brought was collected, deposited and in- 
tended for the creditors of the estates represented in case No. 
2105 in bankruptcy, of whom defendant in error was one, and he 
has done nothing to divest hitaself of his right to it and should 
not be deprived of it by the wrongful act of the clerk or the negli- 


gent act of the bank. 


Counsel further say: ‘“The law required the clerk to give 
security for his conduct. Let his sureties make good the loss, 


so that all can be paid alike.” 


But the law does not require the clerk to give security for the 
conduct of the bank in the performance of its duty, and whether 
the law requires the clerk to give security or not, can not 
affect the liability of the bank which is fixed by notice of the 
character of the funds which are placed in its depository. Aside 
from the bond of the clerk, the law required the deposits to be 
made in the bank and payment to be made therefrom. The 
bond of the clerk alone would furnish but slight security for 
the total amount of funds that would come into his hands. 
The bond was only in the sum of twenty thousand dollars, and the 


record shows that there was, at the date of balancing, January 10, 
1880, $32,670.57 in the bank to the credit of the court, so that 
the aggregate liability greatly exceeded the amount of the bond. 
The record shows further that there had been, at the time of 
making the dividend in this case, $38,300° belonging to said 
case alone in the custody of the bank, and we maintain that 
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all said amount, not withdrawn by checks for the payment of 
liabilities in said case, is still in the bank to the credit there- 
of, so it will be readily seen that if the creditors of bank- 
rupt estates were compelled to rely alone upon the bond of the 
clerk for their security, such bond would be wholly insufficient 
as an indemnity. But let us examine for a moment and see 
whether defendant in error can successfully maintain a suit on 
the bond of clerk Bowen for the amount represented by these 
checks. The law required the clerk to deposit funds received 
in each case in bankruptcy in a designated depository. If he 
failed to deposit the funds in accordance with his duty, then 
his bondsmen would be liable because of his failure to perform 
his duty and a consequent breach of the conditions of the bond, 
but if he deposited the funds in the bank as required by law 
and under the order of the court, there has, so far, been no 
breach of the bond. It is not contended that any of the funds 
belonging to case No. 2105 were withheld from the depository. 
On the contrary, it is found by the court that all the funds 
which had been paid into the registry of the court belonging 
to this case had been deposited by the clerk with plaintiff in 
error. Thus far, the clerks performed their whole duty with 
regard to these funds, and thus far, no breach of the bond 
occurred. No check was ever drawn upon this fund by Clerk 
Bowen, uo dividend having been made in the case until after 
his death. Was he then, guilty of any misappropriation of 
this fund? If not, did a breach occur of his bond of which 
defendant in error in this case, or any other creditor of this 
estate is entitled to an advantage? Further, the record shows 
that of the aggregate fund belonging to this case, deposited 
with plaintiff in error, $12,300 thereof, was deposited by clerk 


Converse after Bowen’s death. It can not be contended that 
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any breach of duty on the part of Bowen ever occurred with 


regard to this amount, which Bowen himself did not receive, 


but which was received by his successor and deposited with the 
bank after Bowen’s death. Certainly no suit can be maintained 
on his bond for a misappropriation of this portion of the funds. 
No claim is made that any improper checks were drawn by 
Clerk Converse, or that any checks have ever been drawn by 
him, except in cases in which deposits were made. Then the 
money deposited in this case must have been applied by the 
bank, not in the payment of checks in cases where no depos- 
its were made, for no such checks were drawn after this money 
was received, but it was applied to make good to the bank over- 
payments which it had made in cases where there were no de 
posits—payments upon the checks drawn by Clerk Bowen. If 
as suggested, a suit should be brought upon the bond of Clerk 
Bowen, what breach could be alleged? ‘There is no breach of 
duty by the clerk as regards this estate or the creditors of it. 
The clerk deposited the funds of this estate with the bank, 
giving the bank the number of the case, 2105; the money has 
not been withdrawn by the clerk or by his order. 


Bowen's connection with this case was terminated by his death. 
Up to that time, as the record shows, all the funds which he had 
ever received belonging to said case, were deposited with plaintiff 
in error. He never drew a check in said cause, nor did he ever 
refuse, so far as the record shows, to draw a check in said cause 
in favor of any creditor of the estates embraced in said cause. 


Has there, therefore, been any breach of the conditions of his 
bond by his conduct with reference to the funds belonging to such 


estates ? 
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Clerk Converse has properly given checks upon the bank to the 
creditors of these estates for the dividends payable to them, and 
the bank refused payment. So far as this particular case is con- 
cerned, there is no breach of duty, except by the bank itself. 
Can it be contended that the defendant in error can maintain on 
these checks a suit on the bond of the clerk. because the clerk 
failed to deposit money arising from estates in which defendant in 
error had no interest whatever, and from which he would have no 
right to receive a cent, no matter how much money belonging to 
such estates might be in the custody of the court? 


If such suit were brought, it is evident that Bowen’s sureties 
would at once truthfully answer that all the funds ever received 
by Bowen belonging to the estates in case No. 2,105, were deposited 
by Bowen with plaintiff in error, and that he never withdrew 
them by the use of any fraudulent check purporting to be for the 
benefit of any beneficiary of said estate, or by a check requiring 
the bank to pay from such deposit. 


Could Bowen’s bondsmen be held liable to defendant in error on 
these checks, because the bank had paid checks drawn by Bowen 
in favor of the creditors of estates from which no money had 
been placed in its depository? How would it concern defendant 
in error that Bowen, as is alleged, had failed to deposit in the 
bank moneys belonging to estates in which defendant in error. 
had no interest? It may be that if in his dealings with the bank, 
the clerk was guilty of such malfeasance in office by the with- 
drawal of funds as to constitute a breach of his bond, the bank 
might have recourse upon such bond, but it by no means follows 
that defendant in error would have any such remedy, because de- 
fendant in error had no interest in the estates in which it is al- 
leged Bowen failed to deposit the money. 
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But we insist that whether defendant in error has or has not a 
remedy upon the bond of the clerk, in no manner, affects his 
right of recovery in this case, for the bank received money to 
which defendant in error is now entitled, with actual knowledge 
of the case to which it belonged, and constructive knowledge of 
all the beneficiaries of said case, and it is bound to meet the 


claims of such beneficiaries whenever asserted. 


We wholly fail to appreciate the force of the arguments of 
plaintiff in error, in which it is contended that the persons paid 
by means of the checks representing estates in which no money 
had been deposited in the bank, were as much entitled to pay- 
ment from funds in the bank as plaintiff in error. Such argu- 
ment is based upon no equitable idea, and is utterly without 
foundation either of morals or law. How is it shown that the 
estates represented by such improper checks ever had any money 
in the custody of the court, or that the creditors of such estates 
ever could have realized anything in bankruptcy. Counsel for 
plaintiff in error argue at great length that such is the case, and 
that funds belonging to estates represented by such checks were 
improperly retained by the clerk, but there is no finding of facts 
in this record justifying any such assumption. If the clerk did 
convert to his own use funds belonging to other bankrupt estates, 
that gave to the creditors of such estates no shadow of claim 
upon the funds so belonging to the estates in case No. 2,105. 
They have their undoubted right of action upon the bond of the 
clerk. They have their right to recover to the extent of the bond, 
and to realize upon the bond so far as the amount of the bond 


would indemnify them. If, unfortunately, they have partially or 


wholly failed to receive what is due, then that gives them no right 
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of action against the bank in which their funds were never de- 


posited, nor does it give them any claim upon the funds in the 
bank belonging to estates in which they had no interest. 


By the Bankrupt Act, section 11, the person desirous of | 
taking the benefit of said act was to file a petition setting forth 
‘his willingness to surrender all his estate for the benefit of his 


creditors.” 


He was not required to surrender it for the purpose of cre- 
ating a ‘‘com on fund” out of which all creditors of bankrupt 
estates might be paid, or out of which any creditor of any 
bankrupt estate might be paid at the whim or caprice of the 
clerk or by the favor of that official. He must surrender his 
estate for the benefit of ‘‘his creditors” and when so surren- 
dered the court must devote it to that purpose and no other. 


REVIEW OF CASES. 


Counsel for plaintiff in error have cited a number of authori- 
ties in supvort of their position, which we will briefly review, 
with the suggestion that a critical examination will show that 
not one of them is an au'‘hority in favor of plaintiff in error 
upon the facts as found in this case. ‘The first case cited by 
counsel is that of National Bank v. Insurance Company, 104 U. 


S. 54, from which the following extract is made: 


‘‘A bank account, it is true, even when it isa trust fund and 
designated as such by being kept in the name of the depositor as 
trustee, differs from other trust funds which are permanently in- 
vested for the sake of another, held as such; fora bank account is 
made to be checked against and represents a series of current 
transactions, and the contract between the bnk and the de- 
positor is, that the former will pay according to the checks of 
the latter, and when drawn in proper form the bank is bound 
to presume that the trustee is in the course of lawfully per- 
forming his duty, and to honor them accordingly.” 
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Counsel say ‘‘that the foregoing is precisely in point on the ques- 
tion at issue here. The deposits were made to the credit of the 
couit.” Let us see. It is true that the account was kept with 
‘‘the United States District Court for the Southern District of 
Illinois,” but it is not strictly true that the deposits under the 
head of that case were made to the credit of the court alone. 
The deposits were made to the credit of the particular case 
designated by the number on the depositor’s ticket, which num- 
ber was in every instance transferred from such ticket to the 
books of the bank, and entered with the deposit. It is true 
that a bank account is made to be checked against, and rep- 
resents a series of current transactions ; but in order that the 
money paid upon a check may be charged against the particu- 
lar account, it must be drawn in proper form against such fund. 


The court say: ‘‘The contract between the bank and the 
depositor is that the former will pay according to the checks 
of the latter, and when drawn in proper form, the bank is 
bound to presume that the trustee is in the course of lawfully 
performing his duty, and to honor them accordingly.” 


First, Were the checks drawn in favor of distributees of 
estates from which no money had been deposited in the bank, 
‘“‘drawn in proper form,” so as to compel the bank to honor 
them and pay them out of the funds deposited from other es- 
tates? We submit that they were not. 


Under general order in bankruptcy, No. 28, it is necessary 
that every check should show the account on which it is drawn, 
and so far as this record discloses, every check did show the 
account on which it was drawn. How did the court interpret 
the meaning of that requirement? That is plainly shown by 
the form of the check used. It is found by the court in this 
case that every check contained, not only the number of the 
case, but the name of the bankrupt estate. Wasa check which 
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contained a number from which no funds had been received 
by the bank, and the name of a bankrupt not represented by 
the number of any case from which funds had been received, 
in proper form to compel, or to even justify the bank in pay- 
ing upon such check, money derived from other estates? 


Second. The language of the court is: ‘And when drawn 
in proper form the bank is bound to presume that the trustee 
is in the course of lawfully performing his duty, and to honor 
them accordingly.” The force of which is, that when the check 
is properly signed, the bank may presume that all is right. 
This then is only a presumption. It does not conclusively and 
of itself settle the duty of the bank to pay the check. This 
presumption may be removed by inquiry, and where there is 
anything in a transaction which would suggest the propriety 
of inquiry on the part of the bank, it will not be relieved of 
responsibility, even by this presumption, if it fails to exer- 
cise due diligence and make such inquiry. A _ presumption 
is never allowed to stand against positive, known facts which 
indicate exactly the opposite of the presumption. In this case 
the record shows that from its own books the bank knew to 
what cases the deposits in its custody belonged, and it also 
knew whenever a check was presented in favor of a creditor of 
an estate from which no funds had been deposited, that there 
was in its vaults no money belonging to the estate named in 
such check, and represented by the number thereon. Hence 
we conclude that the check was not in proper ‘form, because 
it was not a check drawn against any fund liable to its pay- 
ment. Again, so far from any presumption that the trus- 
tee was in the course of lawfully performing his duty, the 
books of the bank and the improper checks, both, in every 
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instance showed that the trustee was attempting to misapro- 
priate funds, if he intended such checks should be paid out of 
the funds deposited to the credit of other cases. We maintain 
that the foregoing extract from’ the opinion of the court is, 
therefore, not only not an authority in support of the position 
of plaintiff in error, but that plaintiff in error has wholly 
failed to bring itself within the rule there laid down, and that 
such rule is no protection to it under the circumstances dis- 


closed by the record in this case. 


Counsel further say: ‘“There was nothing in the withdrawal. 


to indicate that the trustee was appropriating money to his 


private ends, nor was such the fact in the case.” 


We maintain that as between the clerk who deposited these 
funds and defendant in error as a creditor of case No. 2105, 
every diversion of the funds belonging to that case to any pur- 
pose other than the payment of the creditors of such case, 
was an appropriation of such moneys, by the clerk, to his pii- 
vate use. It went by force of his will wherever he directed it. 
If it did not go to the creditors of that estate, it is immaterial 
where it went. The clerk had a purpose of his own in direct- 
ing its payment, and whether that purpose was the payment 
of a private debt of his own, the restoration of the money to 
his individual pocket or the discharge of an official liability to 
other estates whose money he had received and improperly 
converted, it matters not as against the defendant in error, for 
such use of the money was a conversion of it to the private 
end of the clerk. This, the bank knew, as we maintain, by 
virtue of the knowledge furnished by its own: books, and of the 
knowledge notorious on the face of every check presented and 


paid at its counter. It is not true, therefore, that all the money 
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withdrawn by the clerk purported to be in the fulfillment of 
his trust. Every dollar received by him from any bankrupt 
estate was in trust for the creditors of that estate and for no 
other purpose whatever. No other use of such dollar, there- 
fore, was in the fulfillment of that trust, and whenever the 
bank knew that such dollar was being withdrawn for any other 
purpose, it knew that it was not withdrawn for the purpose of 
the trust. It is not enough that a check should be drawn 
against the bank by the clerk or trustee, as such. Before the 
bank could honor such check, that check must be in proper 
form, and even then, there must be an absence of knowledge 
on the part of the bank of any attempt to divert the funds, 
before the presumption which the court says it may exercise 
_in some eases will obtain. It is said by counsel: “A bank haa 
no right to control a trustee in the execution of a trust.” But: 
we maintain that when the trustee was attempting to divert 
moneys deposited with the bank to other purposes, such 
diversion, so far from being an execution of the trust was s 
perversion of it, and of this the bank had knowledge. While 
it can not control the trustee in the execution of the trust, it 
could control the money within its own vaults and prevent the 
trustee from withdrawing it for a purpose not contemplated by 
the trust. In said case this Court say further: 

‘‘But when, against a bank account designated as one kept by a 
depositor in a fiduciary character, the bank seeks to assert its. 
lien as a banker for a personal obligation of the depositor, known 
to have been contracted for his private benefit, the bank must 
be held as having notice that the fund represented by the ac- 
count is not the individual property of the depositor, if it is. 
shown io consist in whole or in part of funds held by him in 
a trust relation.” 

In that case the fund deposited in the bank in the name of 
Dillon, general agent, belonged wholly to the Insurance Com- 
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pany, but the court held: That if it had been shown that such 
account consisted in whole or in part of funds held by him in 
his trust relation, the bank would be held to have notice that 
such fund was not his individual property. Where an account 
consists in part of funds held in a trust relation, the trust re- 
lation will attach to the entire fund represented by such account. 
Of this fact the bank must take notice, and when it pays any 
check drawn against such fund, if the check discloses on its 
face a purpose to divert the money from the trust, the bank 
pays it at its peril. It is not sufficient, as counsel suggest, 
that it concerns the bank only to know that the depositor pur- 
ports to be acting as trustee. That might be sufficient if there 
were no circumstances to put the bank upon inquiry in order 
to ascertain whether in fact the depositor was acting as trustee, 
but it is wholly insufficient when the bank has knowledge that 
the trustee is attempting to pervert the trust, and use the funds 
for a purpose other than that to which the law has dedicated 


them. 


In the case above cited the court say: 


“It will be observed that the question arising here is not 
what the rights of the parties would be if the note had been 
taken up by Dillon’s check upon that account, the bank hav- 
ing no knowledge of its character ecxept what might be inferred 
from the use of the words “general agent,” at its head. When 
the attempt is made with actual knowledge, which we find im- 
— to the bank, and without Dillon’s consent, to pay itself 

is overdue note out of a fund for which as agent for the in- 
gurance company, he was bound to account to it.” 


And so in this case, if instead of showing upon their 


face, as did all the checks improperly drawn, that they 
were drawn in cases which had no funds on deposit, they 
had been drawn in the name of the bankrupt estates repre- 
sented by case No. 2105, and if they had bore the 
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number of such case, then the condition of affairs which 
the court says would have relieved the bank from responsi- 
bility in that case would exist here, and the bank would not be 
liable. There the attempt was made by the bank, with actual 
knowledge imputable to it of the character of the fund deposited 
by Dillon as general agent, to appropriate the fund to the 
payment of its own debt, which the court would not allow. In 
this case the court finds that the bank had knowledge at the 
time of the deposit, of the estate to which the funds belonged. 
That knowledge remained with it continually, and whether it be 
contended that all of the funds deposited were paid out upon 
checks drawn upon the bank, and that in consequence, no fund 
remained in the bank account with the United States District 
Court, or whether, as we maintain is correct, whenever the 
bank paid a check improperly drawn, it paid it out of its own 
funds, and is now seeking to reimburse itself out of the funds 
belonging to particular estates, of which case No. 2105 is one, 
under the rule laid down in the case above cited, the position Or 
the bank is untenable, and its liability to pay the checks in con- 
troversy is fixed. So far, then, from that case being an authority 
in favor of plaintiff in error, we maintain that the rule therein 
laid down fixes its responsibility, and it must pay these 


checks. 


‘‘A banker’s lien on securities and moneys deposited in the 
usual course of business for the advances which are supposed to 
be made upon their credit, ordinarily attaches not only against 
the customer, but against the unknown equities of all others in 
interest, unless it be modified or waived by some agreement, ex- 
press or implied, or by conduct inconsistent with its assertion, 
but it cannot prevail against the equity of the beneficial owner, 
of which the banker has either actual or constructive notice.” 


\ 
The foregoing is from the same case so confidently relied upon 
by plaintiff in error. The lien of the banker could only attach 
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against the unknown equities of all others in interest, when such 
unknown equities were unaffected by any conduct inconsistent 
with its assertion, but it can never prevail against’ the equity of a 
beneficial owner, of which the bank has either actual or construc- 
tive notice. The bank had actual notice of each case to which 
every dollar of the fund in its depository belonged, and it had 
constructive notice of the beneficiaries of such fund. Therefore, 
the lien of the bank upon these funds, under the circumstances 
disclosed by this record, and of which there can be no dispute, 
dloes not attach. 

‘The next case referred to in support of plaintiff in error 1s 
Duncan v. Jaudan, 15 Wall. 165. In that ease, Jaudan, the trus- 
tee, had pledged to Dunean, Sherman & Company, to secure his 
private debt, stocks which he -held as trustee, concerning which 
the court say: 


“It follows, then, that the use of the stocks by Jaudan in this 
transaction with the bank and Duncan, Sherman & Company, 
was on his part a flagrant breach of trust, without either justifi- 
cation or excuse. If so, are they blameless? They can not be 
if they had actual or constructive notice that the trustee was 
abusing his trust and applying the proceeds of the loan to his 
own use. As we have seen, the loans were for no purpose con- 
nected with the trust, but for Jaudan’s own benetit, and the face 
of the papers given as collateral security for the debt thus in- 
curred informed the parties dealing with him that he held the 
stock as trustee for Mrs. Mary T. B. Jaudan, and inquiry would 
have revealed the fact that the use to which the stock was put 
was unauthorized. The duty of making such inquiry was im- 
posed on these parties, for it is out of the common course of 
business to take corporate stock held in trust as security for the 
trustee’s own debt. The party taking such stock or pledge, deals 
with it at his peril, for there is no presumption of a right to sell 
it, as there is in the case of an executor. In the former case the 
property is held for custody—in the latter for administration. It 
matters not whether the stock is pledged for an antecedent debt 
of the trustee or for money lent him at the time. It is unlawful 
to use it for either purpose.” 


In the foregoing ease, this court holds that the mere fact that 


it was out of the common course of business to take corporate 
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stock held in trust, and that Jaudan, the trustee, was making Ps 
pledge of such stock as security for a debt, was such construc- 
tive notice to Duncan, Sherman & Company of the breach of 
trust as to put them upon inquiry, and not having inquired, they 
are not held blameless, but are parties to the fraudulent transac- 
tion, and are Jiable for the fraudulent conversion of the stock ; 
that having constructive notice, they are chargeable for every- 
thing which upon inquiry they could have ascertained from the 


cestut que trust, 


In the case at bar plaintiff in error had more than constructive 
notice of the attempted misappropriation of funds by the clerk. 
It had actual notice from its own books as to what estates had 
funds in its depository, and it had actual notice on the face of 
every check drawn in a case from which no funds had been re- 
ceived, that there were no funds in the depository liable for the 


payment of such check. 


“If a party dealing with an executor has at the time reasonable 
ground for believing that he intends. to misapply the money, or 
is in the very transaction applying it to his own use, the party so 
dealing is responsible to the person injured,” 


Taney’s Cir. Court Dec. 310. 


‘“‘Notice of the existence of a trust is by all the authorities held 
to impose the duty of inquiry as to its character and limitations, 
And whatever is sufficient to put a person of ordinary prudence. 
upon inquiry, is constructive notice of everything to which that 
inquiry might have led.”’ i 


Shaw v. Spencer et al., 100 Mass. 3:0. 


_ “Now whether the bankers in their own minds, or even 
in their own books, if the fact had been so, treated the 
‘Rotherwas account’ as if it had been a private account of 
Mr. Parke’s, the question is whether they had a right to do so; 
whether they had a right to say, knowifig from the facts 
that the money placed to that account was Mr. Bodenham’s 
money, and that any balance standing to the credit of that 
account at any time was Mr. Bodenham’s balance, that they 
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could make such an arrangement with Mr. Parke’s as that at 
any time they should be at liberty to appropriate the balance to 
the credit of that account toward the liqudation of the balance 
standing to the debit of tle private account of Mr. Parke’s. It 
appears to me that upon every principle of equity they had no 
right to do so. It appears to me that it is not a question whether 
simply at the time when the check was drawn for the 829 1., they 
had 4 right then to allow that check to be placed to the credit of 
the other account; but whether they had a right even to make 
an arrangement with Parke’s to that effect; whether they had a 
right to say that the receiver should so deal with them as to 
make his principal’s money at any time liable to be appropriated 
to discharge the private debts of the receiver to the bankers. 
am quite satisfied that upon all principles of equity that could 
never be done. ’ . “a ” . ¥ A person who 
deals with another, which other he knows to have in his hands, 
or under his control, moneys belonging to a third person, can not 
deal with the individual holding those moneys for his own private 
benefit, when the effect of that transaction is that that person 
commits a fraud on a third person.” 


Bodenham vy. Hoskins, 13 E. L. & E. 233. 


So in this case we contend that it is immaterial how the bank 
kept its accounts, or how it treated these funds. If it had the 
notice of the nature of the funds which the court finds that it 
had, and thereby constructive notice of the beneficiaries of the 
estate to which these funds belonged, such notice would fix its 
liability, and the mere fact that the clerk directed the cashier of 
the bank to keep the account in one form or another can not re- 
lieve the bank of the effect which the notice given to the bank at 
the time every deposit was made, must have in law. 


In the case last cited, Parke’s controlled three accounts in the 
bank, which, as in this case, it seems, the bank was disposed to 
treat as a general account; in regard to which the court said: 


“If it be meant that the accounts were kept in the name of 
the same individual, then it is perfectly true; but it is a 
strange mode of putting the proposition, viz.: for the purpose 
of alleging that the accounts were headed in the name of Parkes 
to put it in this shape, to say that the bankers at the time 
of settling the accounts treated and acted on the three accounts 
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as one. It appears to me to be really immaterial what view 
the bankers took of it between the time when the Rotherwas 
account was opened and the 9th of July, 1847, when the balance 
of that account was transferred to the credit of the private 
account; because I find at the very opening of the account, 
nay some months, three months at least, before the opening 
of that account, the bankers were well aware that that account 
was the account of Mr. Parkes as receiver of the Rotherwas 
esta‘e; and that the moneys which were to be paid in to the 
credit of the account were the moneys of Mr. Bodenham; and 
that it was for these very reasons that that account was to be 
kept as a separate account and so headed I am constrained 
to arrive at the conclusion that the bankers (though I must 
exonerate them from any deliberate intention to commit a 
robbery or commit a fraud) still were not only parties to the 
transfer but were parties to the fraud in question in this sense, 
that they were aware of the circumstances which made it a 
fraud in Parkes to make the transfer to his private account; 
and being cognizant of that, and having been cognizant of it 
before the time when the account was opened under the name 
of the ‘Rotherwas account,’ and being cognizant of it through- 
out, they concur in a transaction, the effect of which is that 
for their own private benefit an act is done by Parkes which 
is a fraud upon the plaintiff. Now according to the plain prin- 
ciples of a court of equity such an act can never be sustained ; 
a party can not retain the benefit which he has obtained from 
a a party to such an act with such knowledge of the nature 
of the act.” 


In the case of the United States Bank v. Macalester, 6 Pa. 
St. 475, the State of Illinois had opened two accounts with the 
bank and made deposits in each. One account was a deposit 
of moneys for the payment of general improvements and the 
other for the payment of interest coupons upon stock issued 
by the State. Macalester held a considerable amount of these 
coupons and had overdrawn his account at the bank. The 
bank brought suit to recover the amount of the overdraft. 
Macalester pleaded a set-off, attempting to set-off against his 
account the coupons which he held, averring that the bank 
held money for the State of Illinois for payment of the same. 


The bank replied that the State had deposited with it $10,149 
for the payment of these coupons which had not been used 
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by it for that purpose, but the State had overdrawn the gen- 
eral improvement account to the amount of $29,8C3 and the 
bank had applied the $10,149 deposited for the interest account 
in liquidation of the overdraft in the improvément account. 
The court said: 


“The overdraft by the State was on another fund. The fund 
was left secure and untouched, and it was the folly of the bank 
to pay the drafts when they knew the State had no money 
deposited on that account to meet them. The subsequent ap- 
propriation was an afterthought or means taken by them to 
make a setoff in part against the State. * * * Whether the 
setoff would avail against the State, we give no opinion; but 
as against the defendant, who was the holder of the coupons, 
it is entirely inadmissible. As long as the deposit is permitted 
to remain in their hands they are the agents of the holders 
of the coupons to the amount of the fund set apart for ther 
payment. It would be a culpable breach of trust to appropri- 
ate the fund to any other pnrpose, and especially to apply it 
to their own use. The point is clear on principle and author- 
ity.”’ 

So in the case at bar. The bank held the money for the 
creditors of the estate from which it was received, and if the 
bank paid checks in cases in which no deposits were made 
that was “the folly of the bank” and was a credit given by it 
to the court or the clerk. There is no “principle or authority 
in law” which will permit the bank then to reimburse itself 
by applying to such overdrafts the funds deposited with it in 


case No. 2105 for the payment of creditors:in that case. 


A ease strongly in point is the recent case of the Jnterna- 
tional Bank vy. Jones, et. al. 119, Ill. 407. John D. Oakford and 
Frederick H. Thomas were partners, having an account with 
the bank under the firm name of John D. Oakford & Co. 
The firm dissolved, owing the bank eleven thousand dollars 
overdrafts. The bank had knowledge of this dissolution. John 
D. Oakford notified the bank that he would continue in busi- 


under the former firm name. He deposited money with the 
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bank in the name of John D. Oakford & Co. (the old firm 
name) and on the same day drew a check payable to Joseph 
Jones & Sons. The bank refused payment and claimed the 
right to apply the funds in its possession to the payment of 
the overdrafts of the old firm of John D. Oakford & Qo. Suit 
was brought against the bank by the holder of the check. 
The court said: 

“The general rule is that a bank has a right of setoff as 
against a deposit only when the individual who is both the 
depositor and debtor: stands in both these characters alike, in 
precisely the same relation and on precisely the same footing 
towards the bank, and hence the individual deposit can not 


be set off against the partnership debt. Case v. Freston, 105 
Ili., 470. See also Morse on Banking, second edition, p. 48.” 


And the court referring to the actual knowledge which the 
bank had of the character of the deposit and the manner of 
keeping its books said: 

“If the jury believed the witnesses testifying on behalf of the 
plaintiffs, it was wholly immaterial in what book or in what man- 
ner the entries of deposits were made, for in that event they must 
have found that the bank knew that the transactions were in fact 
with John D. Oakford alone, and that the deposits were made by 
him alone,—and it could not relieve itself of the effect of this 
knowledge by a subsequent entry reciting something different in 
a pass book. If, on the other hand, the jury believed the witnes- 
ses on behalf of the bank, that it had no notice of the change of 
partnership, and that John D. Oakford made the deposits on the 
first of September, the entries in the pass book were unimportant, 
they could add nothing.” 

Applying the same rule to the case at bar, the material point 
establishing the liability of the bank, is the actual knowledge 
which it had of the nature and character of the deposits made with 


it, and is not the manner in which the bank kept its books. 


The bank knew that the deposits made with it were the pro- 
cee ls of the estate referred to by the number placed upon the de- 
posit ticket, and that those deposits were applicable only to the 
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payment of the expenses and creditors of that estate. If it per- 
mitted a diversion or paid the moneys for a different purpose, it 
d‘il so i: its own wrong. 


“Tf the customer gives to his banker a specific,sum for the ex- 
press and declared purpose of enabling the banker to pay busi- 
ne3s paper on the customer made payable at the banker's, and if 
the banker, at the time, makes no objection to this arrangement, 
he can not afterwards apply this sum to any: other purpose, as, 
for example, to reinbursing himself for anysum advanced by him 
to his customer on overdrafts, or to the payment of checks of the 
customer subsequently presented. Having received the sum for a 
certain specified purpose, he must hold it for and apply it to that 
purpose and none other, at least so long as that purpose remains 
unaccomplished.”’ 


Morse on Banking, Second Edition, 33. 


It is no defense for the bank to say, that its payment was sat- 
isfactory to the clerk who made the deposits, for the beneficiaries of 
the several estates were the persons really interested in these de- 
posits. It is said: 


“The position of the bank with regard to the payment 
of checks, must often be a very delicate one, for it is, as it 
w-re. placed between two fires. If it refuses to pay a check 
which it ought to pay, then it is liable in damages to the depos- 
itor. If it pays a check which it ought not to pay, in ninety-nine 
cases out of one hundred the loss will be its own.” 


Morse on Banking, 276. 


This is a responsibility which the bank assumed when it ac- 
cepted the appointment of depository for the court, and it isa 
responsibility of which it can not relieve itself by charging negli- 
gence or misfeasance upon the clerk, and particularly so when it 
is shown that the bank had full knowledge of that negligence and 
misfeasance. 


The case of Fifth National Bank vy. Hyde Park, is referred 
to as supporting the position of plaintiff in error in the case 
at bar. In that case the court did not controvert any propo- 
sition of law here contended for in behalf of defendant in 
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error. While the court decided the case in favor of the bank, 
and held that the bank was not liable to the village for funds 
that had been appropriated by the village treasurer to pay his 
indebtedness to the bank for money borrowed by him, the court 
so held upon the finding of facts that the money loaned was 
borrowed by the treasurer, as he informed the bank, for cor- 
porate purposes and to pay the village warrants in anticipa- 
tion of the collection of taxes, and that the bank had reason 
to believe, and did believe this representation, and loaned the 
money for that purpose, and that without any knowledge of 
bad faith by the treasurer, the bank received payment of its 
loan from the treasurer in money collected from the taxes, and 
gave up the private securities which it held. 


The court held that the bank acted in good faith, without 
any knowledge of the wrongful character of the acts of the 
treasurer and could not be required to reimburse the village 
for its loss. 


The court held the law as contended for by defendant in error 
here, but the vital question of fact found in that case, was 
that the bank did not have knowledge of the real source and 
application of the funds, while in the case at bar, it is con- 
ceded and the findings of fact specifically are, that the bank 
knew the number on the deposit tickets referred to the case 
from which the funds were received, and the number on the 
check referred to the case in which the payment was made; so 
that here the bank had full knowledge of the misapplication 
of the funds. The inevitable inference in the Hyde Park case 
is that if the court had found that the bank had knowledge of 
the real application and source of the funds . there in dispute, 
it would have held the bank liable. 


46 


The case of Otis v. Gross, 95 Ill, 618, is referred to by coun- 
sel for plaintiff in error, but we submit that the case is not in 
point and does not decide anything in issue here. It only 
holds that where a bank, in which were deposited in a general 
way the funds under control of the Circuit Court of Cook 
county, became insolvent, the court stood on the same footing 
with all other depositors and could recover only the same pro- 


portionate share of its deposits as other depositors. 


THE BANKRUPT ACT. 


We will briefly call the attention of the court toa few of the 
provisions of the bankrupt act to show the manifest intention of 
the law in regard to the application of the proceeds of bankrupt 
estates. As soon as an assignee was appointed, it became the 
duty of the register to convey to said assignee all the estate of 
said bankrupt, and “Thereupon, by operation of law, the title to 
all such property and estates, both real and personal, should vest in 


such assignee.” 
Bankrupt Act Sec. 14. 


Such title being for the purpose contemplated by said act, 
namely, that the property should be applied in the payment of 


and discharge of debts for which it was liable. 


“And the assignee shall keep a regular account of all moneys 
received by him as assignee, to which every creditor shall at all 
times have free resort.” 

Bankrupt Act, Sec. 15. 


“That the assignee shall, as soon as may be, after receiving any 
money belonging to the estate, deposit the same in some bank in 
his name as assignee, or otherwise keep it distinct and apart 
from all money in his possession; and shall, as far as practi- 
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eable, keep all goods and effects belonging to the estate sepatate 


and apart from all other goods in hig possession or sony ee 
priate marks, so that the same may Teny te leant 


serie enished, and may not be exposed or Hable to be taken as 
his property, or for the payment of his debts 

In accordance with the provisions of this séetion and to the end 
that the proceeds of any bankrupt estate may be devoted excla-. 
sively to the payment of the debts for which such estate ia liable, 
rule 28 in Bankruptcy was adopted, providing that every check 


or warrant shall contain the information stated therein, including 
the number of the case, the account on which the check is 
drawn, ete. 


“All creditors whose debts are duly sauaneal and allowed, shall 
be entitled to share in the bankrupt property and estate pro 
rata: ° 4 At such meeting the majority, in value, 
of the aie present shall determine what part of the net 
proceeds of the estate " ’ shall be divided — 
the creditors ; . a ° in case a dividend is orde 
the register shall, within ten days after such meeting, prepare a 
list of creditors entitled to dividends, and shall calculate and set 
opposite the name of each creditor who has proved his claim, 
the dividend to which he is entitled out of the net proceeds of the 
estate set apart for dividends, and shall forward by mail to eve 
creditor, a statement of the dividend to which he is entitled, an 
such creditor shall be paid by the assignee in such manner as the 
court shall direct.” (Sec. 27.) 


From all which it is clearly the duty of all persons dealing 
with bankrupt funds to take notice of the special character of 
each fund, and the beneficiaries entitled to it, so far as such facts 
are ascertainable. Claims in bankruptcy are provable only 
against the estate of the bankrupt debtor, and must be paid, if 
at all, out of the proceeds of his estate. It is the purpose and 
policy of the bankrupt act to do equal and exact justice between 
the estate of the bankrupt and his creditors. This can not be 
done if the estate of a bankrupt may lawfully be devoted to any 
other purpose than the payment of his debts, thereby leaving the 
creditor to suffer loss. \ 
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Morse on Banks and Bankiag, p. 40, uses the following lan- 


guage referring to the obligations of those dealing with trust funds ; 


‘If the same person keeps separate accounts at the same 
bank in distinct characters, one being his individual account, 
aud the other kept by him under any species pf trust, if the 
bank has notice of the nature of the second account, it will 
be bound to keep the two separate, even in spite of the efforts 
of the trustee himself to intermingle them or transfer funds 
from the trust account to his private account. If the bank 
permits him to make such transfers, it will be liable to reim- 
burse the beneficiary or principal, who has been robbed of his 
property; and if the customer has drawn out the fund so that 
his own account no longer furnishes a means of remuneration 
to the bank, it will have no recourse but to bear the loss.” 


Referring to a case already cited, the author says: 


“The decision in this case, Bodenham v. Hoskins, 13 E. L. 
& KE. 222, was based upon the ground that the banker had 
cognizance of the circumstances which rendered the conduct of 
the customers fraudulent; and so, though not, pervaps, morally 


culpable, they were yet in view of the law, parties to the 


fraud. 


In a case of the same character as the one at bar, the St. 
Louis Rail Fastening Co. v. State National Bank of Springfield, 
Illinois, tried in the Circuit Court of the United States for the 
Southern District of Illinois, not officially reported, Mr. Justice 
Harlan rendered the opinion of the court, and that opinion as 
reported by the stenographer is in substance as follows : 


“That bank (The State National Bank) is made a depository 
of this court. Under the statute it is made the duty of the 
clerk and other officers of the court receiving money to deposit 
it in that bank. The former clerk of the court made his 
deposits in the form indicated by their books. It was a little 
differently done at the outset, but after a while it was changed 
to conform with this mode. This account is headed ‘The 
Sate National Bank of Springfield, in account with the U. S. 
District Court for the Southern District of Illinois.” On March 
10, 1880, for instance, there is an entry on the debtor side of 
the account, deposit number 2197, ten dollars—2197, indicating 


the number of the case in which deposit was made. On the 
credit side, is the amount of the check, and opposite that the 
number. That number is taken from the check and indicates 
the case in which the check is drawn. 


eed PR. 
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“There is no dispute in the evidence of this case that the bank 
understood when the entries were made, that these numbers on 
either side of the account, referred to the case in which the de- - 
posits in the first place were made and in which the check in the 
second place was drawn. There is a difference between the records 
of this court and of that bank as to what that bank owes. The 
former clerk of the court has, according to the evidence, received 
money on account of particular cases and failed to make deposits 
in the bank on account of those cases. He. nevertheless, from 
time to time, in pursuance of the orders of the court, drew a 
check upon the bank, each check indicating the number of the 
case, and the bank treating the account as an aggregate, aud as 
an account only witn the court, honored the checks. The result 
was, as we can see, on the face of the statement, that when the 
bank paid checks drawn upon account of a particular case, with- 
out deposit having previously been made on account of the case, 
it necessarily took from the general fund, in the bank, money 
which bad been deposited on account of other cases.” 


Referring to the twenty-eighth rule in bankruptcy, the learned 
judge said: 


‘‘Now I think the clear meaning of this rule is—the words ‘sev- 
erally on account of any bankrupt estate,’ mean that the officer, 
when he makes a deposit, must indicate, by the form of the de- 
posit, the account on which he makes it. He would not be com- 
plying with the rule to make the deposits generally to the credit 
of the District Court of the United States. He must indicate in 
the form of the deposit the account on which the deposit is made. 
If in a bankrupt’s estate, he should say, or have it said, upon the 
books of the bank, or upon the book which he keeps, that it is on 
account of the bankrupt’s estate, A, B, C, D, or E. That con- 
struction is borne out by the fact that when a check is drawn, it 
is required by the rule to state the date, sum and the account on 
which it is drawn. Now I think that the deposit book is to be 
regarded and to be understood as if there was an account to be 
kept with each one of these cases, in which a deposit is made— 
as if it read ‘The State National Bank of Springfield in account 
with the United States District Court for the Southern District of 
Illinois, on account of case 2197, in the bankrupt court,’ and all 
entries of deposits made in the case on one side, and all the checks 
drawn against that case put upon the other. And I think in con- 
formity with this rule the bank was bound to take notice, as the 
account progressed from time to time, of how much was deposited 
in each case—lLow much was due from the bank in each case— 
as the checks were drawn from time to time. And this distin- 
guishes these cases, in | judgment, from the case in the Su- 
preme Court of the United States referred to where the deposits 
were made generally, in one case by.a paymagter in the army, 
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and in the other by a United States Treasurer. Here the deposit 
is generally to the credit of the District Court of the United States 
—but not stopping there, is particularly on account of these cases 
mentioned in these checks. And I think that there was on the 
part of the bank—both the bank and the court and everybody in 
this country being parties, in a sense, to this order in bankruptcy 
made by the Supreme Court of the United States—and an implied 
promise on the part of the bank, not simply with the court, but 
with the court and with each one of the parties interested in the 
several cases, that it would hold that money on account ot these 
cases—and the law implies a promise from the bank to every one 
who receives a check drawn in the modes prescribed by this rule, 
that it will honor that check and pay that check to the party 
holding it; and that being the case I think that the check-holders 
have the right to sue here—to sue in their own names. It is their 
money, to which they are entitled under a promise from the bank 
that it will pay checks to them when presented.” 

It will be remembered that that case arose out of the same 
transaction as the case at bar, and was tried by Judges Har- 


lan and Treat ut the same time. 


No further comment on this decision is necessary, than to 
say that it clearly and justly states the law as it snould be 


declared between the parties to this suit. 


THE REILLY CASE. 

Counsel for plaintiff in error lay much stress upon the deci- 
sion of the Supreme Court of the State of Illinois recently 
rendered in the case of State National Bank of Springfield, Illi- 
nois Vv. Reilly, and print in full in their brief, the opinion in 
sail case. It is true, as suggested by counsel, that case arose 
out of the same circumstances as the case at bar, but it is 
not trae that it was decided on a finding of facts, the same as 
that embodied in this record. Certain admissions were made 
in that case similar to the finding of facts in this case, but as 
the court will see, from said opinion, other evidence was heard 


on the trial of that case and embodied in the record. Counsel 


are wholly pardonable for the manifestations of joy over that 
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decision, for we confidently assert, that of all eases referred to 
in their brief, it is the only one which sustains their client on | 
a statement of facts closely resembling those found by the 
court in this case. We frankly express our surprise with this 
one decision, and with the highest respect for the court which 
rendered it, we still respectfully suggest that the opinion does 
not state the law correctly. We have been unable to find 
either a single opinion of any other respectable court, or a text 
writer, going so far as that decision does, excusing the holder 
of trust funds from the liability which notice entails. . 

We will brietly call the attention of the court to what we 
regard some of the untenable positions taken in said opinion. 
Speaking of the check or warrant on which that suit was brought, 
the court say: “It is in the usual form of a bank check, 
drawn upon the general fund of the drawer, without specify- 
ing any particular fund out of which it is payable, and differs 
from such check only in the fact, it has on the face of it some 
marginal memoranda and also some in the body of the check, 
to both of which reference will be made further on.” 

In answer to the foregoing we submit-that there is very little of 
said check or warrant that is in the usual form of a bank check, 
and we deny that it purports to be ‘‘drawn on the general fund 
of the drawer.” If it purports to be drawn on any fund what- 
ever, it purports to be drawn on the fund liable to pay the debts 
of the case whose number is borne upon the face of the check, 
and of the estate, which is also named in the face of the check. 
The second error in the above extract consists in treating the 
particulars specified on the face of said check in accordance with 
the law and rule 28, as “‘marginal memoranda.” Said rule re- 
quires that every check or warrant shall state the ‘debt, the sum 
and the account for which it is drawn, * *\%* and shall be 
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numbered in the case of each estate.” And it will be observed 
that section 996, R. S. of the U. 8., requires substantially the 


same things. ‘The account for which it is drawn” must mean — 


the payee, the number and the amount of the dividend, and the 
estate out of which the dividend has been declared. All these, 
then, we insist, are matters of substance required by the law and 
Rule 28 in Bankruptcy, to be stated in the check, and none of 
them are in any proper sense “‘marginal memoranda.‘‘ The form 
of the check adopted and used by the court and recognized by 
the bank in this case, shows the interpretation of the law and the 
rule, and it is beyond doubt a correct one, and counsel in their brief 
(p. 35) admit that these requirements of the rule are “‘specific 
directions to the clerk or assignee, which are clearly applicable to 
the depository, and of which the latter is required to tahe notice.” 
But the fatal error in the foregoing extract is found in the lan- 
guage which recognizes the moneys in the depository belonging 
to different bankrupt estates, as a ‘‘general fund of the drawer.”’ 
Here we unqualifiedly deny that the bankrupt law recognizes any 
such monetary accumulations in the hands or control of any of 
the agencies of said law, and coming from different independent 
sources, like separate bankrupt estates, as a “general fund.” 
Congress did not intend that estates of two or more separate 
bankrupts, having no common debts or liabilities, should be 
merged in a common or “general fund,” in any sense. It did not 
intend that the funds arising from the estate of ‘‘A” should be 
used in the payment of the debts of “B.” Each bankrupt sur- 
renders his property for the payment of his own debts, and not 
for the payment of the debts of another. We further deny that 
the district court, in administering the bankrupt law, can make 


a common or “‘general fund” of the separate estates of individual 
bankrupts, so that the estate of either may, by the order of the 
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¢ourt, or by the negligent or willful act of its officers or agents, 
be used for the payment of the debts of the other. We doubt 
that Congress could have divested any man of his property by 
an act so unjust and so arbitrary, and it is certain that it was 
never intended that the bankrupt act should be so arbitrarily, 
clumsily or unjustly adwinistered as to purposely or accidentally 
bring about such a result. Neither the District Court, nor any 
of its officers, could make this a “general fund,” and the Supreme 
Court of the State of Illinois made a manifest mistake when it 
so treated i. The bankrupt law required every assignee to keep 
the funds of each estate wholly separate from funds of every 
other nature and kind, and while the same minute provisions are 
not repeated with respect to the clerk or the register, the spirit of 
the law and its proper administration, as exemplified in this case, 
require that the same care should be observed. Nor does the 
requirement of Section 995, R. S. of the U.S., militate against 
this idea by providing that ‘‘All moneys paid into any court of 
the United States, or received by the officers thereof, in any case 
pending or adjudicated in said court, shall be forthwith deposited 
by the treasurer or assistant treasurer in a designated depository 
of the United States, in the name and tothe credit of such court.” 
This requirement is neither inconsistent with, nor does it restrict 
the power of either the officer of the court or the bank while en- 
tering the deposit in the name of and to the credit of the court, 
to keep the moneys belong to each estate separate and apart, so 
that the standing of each estate will be readily ascertained by 
the bank by reference to its own books. : 


After reciting the appointment of plaintiff in error as a deposi- 
tory, the manner in which the account was first kept, its change 


in form by order of the clerk, and the fact that the bank under- 
\ 
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stood that the numbers on either side of the account referred to 
the case in which the deposit was made and the check was drawn 
(Plaintiffs brief, p. 42 and 43.) The court say: 


“The evidence shows, and indeed, the admission goes that far, 
that the bank always treated the account as an entirety, and paid 
out of it all checks drawn by the clerk and countersigned by the 
judge, until the deposits were exhausted.”’ 


Again the court falls into the error of recognizing the fact, that 
the bank treated the account as an entirety, as a material matter 
in determining its liability. The evidence in that case showed, 
and the record in thia case conclusively shows, that the bank 
knew that the funds in its depository belonged to a particular 
case. This fact being established, we insist that it is wholly im 
material how the bank treated the account. Continuing the 


court say: 


“This mode of keeping the account and making payments out 
of it seem to have been acquiesced in by the court and its prin- 
cipal officer, the clerk, under whose directions the deposits were, 
made, for it 1s admitted that between the time of the first deposit 
in March 1873, and the death of Bowen in 18-0, the bank bal- 
anced the account with the court nine different times, returning 
all checks to the clerk at each balancing and entering the case, 
number and amount of each check so returned in the depositor’s 
book. That is the usual course when a depositor draws on his 
funds in bank as an entirety, and had this not been in conformity 
with the act of Congress and Rule 28 in Bankruptcy on the same 
subject, it is hardly probable the court would have permitted its 
account to be kept in that way, and payments to be made out of 
it as was done through so many years, without interposing some 
objections or requiring it to be kept otherwise. It does not ap- 
pear any objection was ever made to that mode of treating the 
account, and it seems but ‘reasonable to conclude it was satis- 
factory to the court.”’. 


All of which implies, that although it is evident from the 
finding of facts in this case, that the clerk improperly with- 
drew from tha depository funds in payment of dividends to the 


creditors of estates, which estates had no funds in the deposi- 
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tory of the bank, of which the bank had notice; and although 
it appears that the clerk was derelict in his duty in not mak- 
ing a monthly report as required by law, and the court was 
equally negligent in not requiring such reports to be made, 
and in not supervising its account with the bank and ascer- 
taining its exact condition, the court was negligent in 
countersigning checks drawn in estates in which no funds had 
been deposited in the bank; that, in short, it permitted this 
account to be managed by the clerk without the supervision 
which it was its duty to give, all of which matters were known 


. to the bank; that if, notwithstanding all of these facts, this 


system of bookkeeping was satisfactory to the court and to the 
clerk, the bank was fully justified in paying the funds in its 
depository to parties who had no interest whatever in the funds 
on deposit there, all of which the bank knew from the entries 
on its books, even though by so paying out the funds, plaintiff 
in error has been unjustly deprived of the money which the 
law had dedicated to the payment of his debt, and which was 
deposited in the bank for that purpose, and could be lawfully 
used for no other. The court further say: 


“The difficulty arises out of the admitted fact that the for- 
mer clerk failed to deposit all the funds that came to his 
hands belenging to the registry of the court. Had he done so, 
there would, of course, have been enough in the bank with 
which to pay all the checks drawn upon the funds of the 
court.” 

In the case at bar there is no ‘“‘admitted fact that the former 
clerk failed to deposit all the funds that came to his hands 
belonging to the registry of the court.” Nor does the court 
find any such fact. Counsel for plaintiff in error argue at 
length upon that supposed state of facts, but no such fact is 


found in this record. Nor does it follow that even had the 
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clerk deposited all the funds which came into his hands be- 
longing to the registry of the court there would have been 
funds there to pay the checks in controversy. For aught that 
appears in this record, money may have been paid out upon 
checks in estates from which no money ever came to the hands 
of the court, and it is not unfair to presume, if it be true that 
the clerk did withhold from the depository money which it was 
his duty to place there, and converted the same to his own 
use, that money for some improper purpose would have been 
withdrawn from the depository by the clerk, and on the theory 
of plaintiff in error it would have been obliged to honor any 
such check. Further the court say: 

“It is proper, however, to bear constantly in mind, the de- 
pository or trustee in this instance is a banking corporation, 
and that the trust funds were placed in its custody for the 
purpose of being checked out by the depositor for the use of 
the beneficiaries entitled to the same. * * * Certainly a 
bank may properly make payments on checks of the person 
whose deposits it holds until notice of some adverse claim. 
Otherwise there would be no safety for a corporation trans- 
acting a banking business with its customers.” 

We find no objection to this statement of the law. It is true 
‘‘that the trust funds were placed in its custody for the purpose 
of being checked out by the depositor for the use of the beneficia- 
ries entitled to the same.” And it is equally true that they were 
not to be checked out for any other purpose. Now when, as in 


this case, the bank from the entries which it continually carried 


on its books, and from the notice which every check contained 
knew that the funds were being checked out by the depositor fcr 
persons that were not ‘‘beneficiaries entitled to the same,’ the 
liability which notice of the character of the transaction entails, 


is fixed. The bank may properly make payments on 
checks of a person whose deposit it holds until notice 
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of. some adverse ‘claim, but we maintain-that the bank hed 


' notice of the adverse claim of thie defendant,:in.errox to the. pra- 


eeeds of the estates ivcluded in: ease No, 2105.., When the funds 
belonging to that case were. deposited, the: number of the.case 
accompanied the deposit ticket; that number was by the officers 
of the bank entered upon the deposit: book of the clerk, 
and on the book of the bank itself, where it remained throughout 
this entire transaction, and the bank knew that it referred to a 
case of that number in the District Court, and that these funds 


were derived from that case. 


The court further say: 

‘‘All the statute requires of the depository, is that it safely keep 
all trust funds intrusted to its custody by the court or its officers, 
and pay out the same on the checks or orders of the court, through 
its proper officers.” 

This is a correct statement of the liability of the depository if 
taken with the limitation which the law provides as to the man- 
ner of drawing checks. The check must bear the number of the 
ease and show on what account the check is drewn. It cannot 
be contended that if a check failed to show these facts, the bank 
would be justified in paying it; nor can it be any more contended 
when a check shows these facts in such manner as to advise the 
bank of the fact that its payment is a misapplication of the funds 
in its depository, that it is in such case justified in its payment. 
Such payment is not the safe keeping of the funds intrusted to 
its custody for the beneficiaries thereof. It is a diversion of such 
funds from the beneficiaries entitled to them to other purposes, 
and it matters not whether those other purposes are the personal 
pecuniary benefit of the clerk, or to pay debts to other parties 
who have claims against other estates. The court then discuss 
at some length the purpose of the law and qule 28 in requiring 


' 

? 
ia 
; 


58 


certain facts to appear on the faee of the check or warrant, which 
facts it treats generally as ‘“‘memoranda” for the benefit of ‘the 
officers of the court; upon whieh it is only necessary to observe, 
that such memoranda or facts being required by the law are & 
necessary and substantial part of the check. Unlesé included in 
the check, the check is not such an one as the law recognizes, 
and would not be an order on the bank to pay out the funds in its 
depository. It seems to us, further, wholly immaterial for the 
purposes of this case what was the specitic object of the law- 
making power in placing these requirements in the law. If as a 
matter of fact, and that fact is conclusively established in this 
case, those statements in the check gave notice to the bank that 
the payment of the check was a misappropriation of funds in its 
custody, which it held in trust for the beneficiaries of particular 
estates, then the bank is bound by such notice. Nor would it 
matter whether raving such notice, it had entered memoranda 
to that effect on its books or not, as it did in this case, by enter- 
ing the number of the case to which the deposit in every instance 


belonged. It is not, as we insist, a matter of how the bank kept | 


its books or how the bank was disposed to treat this account, but 
to whom did these funds belong and did the bank have notice of 
their specific character ? 


In the closing part of the opinion, the court say: 


“It is well known, and the testimony is full to that point, the 
practice among banks paying checks of their depositors is not to 
observe memoranda upon such checks, but the custom is to dis- 
regard them as having been made for the convenience of the 
drawers, and the practice in that regard, it is thought, has the 
sanction of the law in its support.” 


We maintain, as before, that what the court here treats as 
“memoranda” are substantial parts of these checks, made so by 
the law; that they impart notice of the purpose of the check: 
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Tha books of the bank.showed whether or not. any funds were. an 
deposit applicable to the payment of such checks. What, then, 
has the custom of bankers to do with this question? ».As well 
might it have been proved that it was the cuatom of bankers pot to 
pay their debts at all. Such proof would. have had just as 
much force in this case in that event as the custom alluded to by 
the court. The liability of the depository is fixed by law, and not 
by the custom of bankers. The deposits intrusted to plaintiff in 
error were to be paid out to the beneficiaries thereof as designated, 
as recugnized by the law, and not according to the custom of 
bankers. If it is the custom of bankers to disregard the known 
interests of those whose money they have in charge, then the 
sooner such custom is broken the better. 


We insist, therefore, that the decision in the Reilly case, while 
made on a statement of facts not identical with those in this 
case, does not correctly state the Jaw as applicable to the facts, 
even so far as they are identical in the two cases. Further, it 
involves the construction of a Federal statute, and such con- 
struction is not binding upon this court, any more than if the 
Reilly case were now pending on error in this court, and the de- 
cision of the court was here invoked in that case instead of this. 


It is suggested by counsel for plaintiff in error that if the 
money deposited in the bank had been held for the payment 
of the creditors of the estate to which it belonged, the loss 
would have occurred just the same, only that it would have 
fallen upon different persoos; that is, while the creditors of 
case No. 2105 would have been paid out of the funds belong- 
ing to such case, creditors of other estates whose money had 
not been properly cared for by the court, would have suffered. 
We are unable to see the force of that suggestion in this con- 
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nection. Whether or not creditors of other ¢states may or 
must lose the money which {s‘ due ‘them, ‘is something with 


which the court has nothing to do in considering this case. 
The money deposited to the credit of case No. 2105, belonged 
to the creditors of that estate and to them only. Having no- 
tice that it belonged to them, it was the duty of the bank to 
keep it for their benefit. Equally without force is the argu- 
ment of counsel that to have kept separate accounts with the 
several estates in bankruptcy, would have been impracticable 
on account of its inconvenience. This can not be regarded for 
® moment as a defense for the bank. It has never been heard 
that it was a good defense for a trustee in seeking to relieve 
himself from his legal liabilities, to assert that it would have 
been inconvenient for him to keep his accounts in such a 
manner as to enable him to comply with the known duties of 
his trust. But is the suggestion made in defense true? Whether 
the accounts were kept under one general heading as was done 
in this case, or a separate account opened with each estate, 
the number of deposit entries and the number of checks paid 
in either case would have been exactly the same. It might 
have required more space on the books cf the bank, but that 
is practically all the difference it would have made. As we 
maintain, placing the number of the case in the account with 
the entry of each deposit, was in effect keeping a separate ac- 
count with each case. If the bank chose to keep these several 


accounts under one general heading and thereby a loss occurs 
which the bank might have averted by a different system of 
bookkeeping, the bank must be the loser. It can not by the 
plea of inconvenience shift the loss to the innocent creditor of 
an estate having funds in its depository. 
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“Tt abgacd' at much ‘length by conied’ that’ thé ‘bank bad 
the rigtit' td’ assuimé;'as it did ‘asdanie, ‘that the miémoraiide on 
the face ‘of ‘thie checks werd’ for the convéntehce of ‘the court 
and its officers. Weé have before discussed the character of the 
so-called memoranda. We insist that all the statements in- 
cluded in the check in accordance with the requirements’ of the 
law and rule 28 are matters of substance, and it was immaterial 
for what purpose they were placed upon the check. If they 
were placed there for the sole purpose of notice to the officers 
of the court and for their convenience, and yet the bank be- 
came cognizant of their import, they would bring notice to the 
bank and it would be chargeable with such notice. But did 
the bank treat the so-called memoranda as matters only for 
the convenience of the court and its officers? Plainly it did 
not. If these memoranda were alone for the convenience of 
the court, why did the bank transfer the essential part of such 
memoranda, viz.: the number of the case in every instance, 
from the deposit ticket to its own books and carry it con- 
tinually on its books in connection with the deposits made in 
the several cases in bankruptcy. In short, it matters not for 
what purpose these matters were placed on the face of the 
check. If from them the bank had notice of the character of 
the deposit, and of the fact that the check was an attempt to 
use the money for a purpose other than that to which the law 
intended it, the bank is bound by such notice. 


It is also intimated in the argument that in order to charge the 
bank, it must be shown that it had notice of an adverse claim. 
If by this it is insisted that it was the duty of defendant in error 
to notify the bank of his claim to a certain fund in ite depository, 
then there is an irony in the argument more cruel than amusing. 
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The, bankrupt, law takes. the estate of the bankrupt, by force. if 
necessary, out. of the reach of every creditor who might other, 
wise resort to such estate by legal process_for the satisfaction of 
his debt. It places the proceeds of the estate in the keeping: of 
the officers of the court, and the court of its own motion desig- 
nates the bank in which the funds belonging to the estate shall be 


deposited. The creditor is all the while held at arm’s length. He 
can not say in what bank the funds shall be deposited, and if the 


argument of counsel for plaintiff in error is correct, he has no 
right to demand that the funds belonging to the estate of which 
he is a creditor shall be used in the satisfaction of his claim. 
He must await the action of the court in allowing his claim, de- 
claring the dividend and drawing and delivering the check to 
him. He is powerless to give notice of any kind to the bank or 
any one else until he presents his check at the counter of the 
bank for payment. In short, under the operation of the bankrupt 
law, the creditors of an estate had as much control over the cus- 
tedy of the funds belonging to that estate as they have over the 
national debt, and no more, and the suggestion that it was in- 
cumbent upon them to give notice of an adverse claim in order 
to charge the bank with responsibility for paying out funds which 
it knew from the face of the checks upon which such payments 
Were made was a misapplication of such funds, is utterly and 
wholly idle. Defendant in error, who resides in the State of 
Massachusetts, and who was utterly powerless to influence the 
management of these trust funds in the custody of the court had 
the right to suppose that this trust fund would be faithfully man- 
aged by the court for the payment of his debt, and that everyone 
having charge of the funds belonging to the estate against which 
he had a legal claim would faithfully keep such funds for the 


purpose to which the law had dedicated them, and he has the 
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tight to:insist that any one who had either setual-or constructive 
notice of the natura of the funds and of ee 
be held to.a proper accountability.: | 

..!Phe bank had knowledge from the numbers on the deposit tsk: 
ets; which numbers it also transferred to and carried on its books, 
of the character of each deposit. It had the‘ means of detérmin- 
ing the amount deposited to the credit of each case, and upén the 
presentation of a check, of ascertaining if any funds were in the de- 
pository liable to the payment of such check. It knew thefunds 
bore a trust character, and the number indicated the estate to the 
credit of which the deposit was made. [t knew that money de- 
posited in case No. 2105 belonged to the creditors of H. Sandford 
& Co., and it was its duty to keep such moneys for the payment 
of the creditors of those estates and no others. The funds be- 
longing to each estate constituted in every instance a separate 
and distinct trust fund, devoted by law to the payment of the 
debts of such estate and to no other purpose. Each deposit was 
stamped with and bore a trust character, and of the nature ef 
this trust the bank had not only constructive but actual notice. 
The creditors of any estate were the beneficiaries of the funds. 
belonging to such estate. 

If money belonging to case No. 2105 in the custody of the 
bank was by the officers of the bank paid to persons who are 
not creditors of any estate represented in said case and there- 
fore not entitled to any of the funds deposited to the credit. 
of such case, then the bank must make good to the creditors. 
of such estates the amount which it wrongfully withholds from 
them. It can not be that it was the intention of the bankrupt 
law that in any case the creditor should be defrauded of his 
claim by the negligence or misconduct either of the officers of 


the court or any one to whom the funds liable to the payment 
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of bis claim were intrusted for safe keeping. For'in the’ find’ 
ing of facts it is clear that if ‘the bank had ‘exercised such 
diligence as was its duty on the knowledge which it had of the 
nature of the funds in its depository and of the manner in 
which the clerk transacted the business of the court with the 
bank, no loss would have been occasioned to any ereéditor of 
any estate which had funds in its depository. Whatever loss, 
therefore, has been suffered, arises from its negligent act in 
thus failing to properly guard the funds which were placed in 


its keeping. Unless two wrongs can make one right, the im- 


proper act of the clerk in drawing the check upon the bank 


for payment of a claim on an estate which had no funds in 
the depository, can not be made valid by the endorsement of 
the court. But two wrongs never made one right nor can 
' three. So the negligent or wrongful act of the bank added to 
the improper acts of the court and the clerk, can not legally 
deprive defendant in error of the money which is due him and 
which the bank unjustly withholds. 


We insist therefore, that the fact that the bank understood 
when deposits were made that the numbers on either side of 
the account referred to the case in which the deposit in the 
first place was made and in which the check in the second 
place was drawn did require the bank to keep the funds be- 
longing to such case for the payment of checks drawn therein. 
Having received funds in case No. 2105 which it has not paid 
out on checks drawn in said case, it is liable for the payment 
of the checks in controversy, and the judgment of the Circuit 
Court should be affirmed. 

GEO. HUNT, 
For Defendant in Error. 
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E. MATTHEWS ET AL. VS. IRON CLAD MANUFACTURING CO. 


1 The President of the United States of America to The Iron 
[z. s.] Clad Manufacturing Company, Greeting: 


_ You are hereby commanded that you personally appear before 
the judges of the circuit court of the United States of America for 
the southern district of New York, in the second circuit court, in 
equity, on the first Monday of October, A. D. 1879, wherever the 
said court shall then be, to answer a bill of complaint exhibited 
against you in the said court by John Matthews, and do further and 
receive what the said court shall have considered in that behalf, and 
this you are not to omit under the penalty on you of two hundred 
and fifty dollars. | 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, on the 
13th day of August, in the year one thousand eight hundred and 
seventy-nine, and of the Independence of the United States of 
America the one hundred and fourth. 

JOHN I. DAVENPORT, Clerk. 


A. V. BRIESEN, 
Compl’t’s Sol’r. 


The defendant is required to enter appearance in the above cause, 
in the clerk’s office of this court, on or before the first Monday of 
October, 1879, or the bill will be taken pro confesso 7 it. - 

. I. D., Clerk. 


2 I hereby depute W. G. E. Schultz to serve the within writ. 


N. Y., August 13, 1879. 
LOUIS F. PAYN, 
U. S. Marshal. 


StaTE OF New York, City & County of New York: 


W. G. E. Schultz, being duly sworn, deposes and says that he per- 
sonally served the within writ, on the 13th day of August, 1879, at 
about 3.30 o’clock p. m.,on The Iron Clad Man’f’g Co., defendant 
herein, by handing to and leaving with H. A. Seaman, Esq., who is 
an officer of said company, a true copy of this writ, at the same time 
showing him this original, at the office of said defendant, No. 22 
Cliff St., New York city, N. Y. 

- W. G. E. SCHULTZ. 


Subscribed and sworn to before me this 14th day of August, 1879. 
[L. s.] THOS. B. HOXSEY, 
Notary Public, N. Y. Co. 


I certify that the within writ was served, as appears by the affi- 
davit of W. G. E. Schultz, endorsed hereon. : 
N. Y. August 28, 1879. 
LOUIS F. PAYN, 
U.S. M 
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[Endorsed: U. S. circuit court. Filed Aug. 28, 1879. John I. 
Davenport, clerk. 


3 Circuit Court of the United States for the Southern District 
of New York. In E yuity. 


JOHN MATTHEWS 
V8. 


THE IRon CLAD MANUFACTURING COMPANY. 
g 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York: 


John Matthews, of the city of New York, in the county of New 
York and State of New York, and a citizen of the United States, 
brings this his bill of complaint against the Iron Clad Manufactur- 
ing Company, a corporation doing business at the city of New York, 
county and State of New York, and being, as your orator believes 
and as he is inforined, incorporated under the laws of the State of 
New York, and thereupon your orator complains and says— 

That your orator, being the original and first inventor of a new 
and improved soda-water fountain, fully described in the letters 
patent hereinafter mentioned, and which had not been known or 
used before your orator’s said invention, and which was not for more 
than two years before his application for a patent, as hereinafter 
mentioned, in public use or on sale with his consent or allowance. 

And your orator further shows unto your honors that your orator, 
being so as aforesaid the first inventor and discoverer of said im- 
provement, did, on the 25th day of June, 1872, upon due application 
therefor, obtain letters patent of the United States for said invention 
in due form of law, under the seal of the Patent Office of the United 
States, signed by the Secretary of the Interior and countersigned by 
the Commissioner of Patents of the United States, bearing date the day 
and vear last aforesaid (aniedated June 13, 1872), and numbered 
128,411, whereby there was granted and secured to your orator, his 
heirs, administrators, or assigns, or intended so to be, for the term 
of seventeen years from and after the date of said letters patent, the 

full and exclusive right and liberty of making, constructing, 
4 using, and vending to others to be used, the said invention and 

improvement, as set forth in said letters patent, a duly certi- 
tied copy of which is ready here in court to be produced, and by 
virtue whereof your orator became and was the sole owner of all the 
rights and privileges granted and secured, or intended to be granted 
or secured, in and by said letters patent. 

And your orator further shows unto your honors that your orator, 
having for good and lawful cause surrendered said letters patent to 
the Commissioner of Patents, and having made due application 
therefor, and having in all things complied with the acts of Congress 
in such case made and provided, did, on the 5th day of August, 1879, 
obtain new letters patent, being reissued letters patent, for the same 
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invention for the residue of said term, and which were marked 
“reissue No. 8834,” and were issued in due form of law, under the 
seal of the Patent Office of the United States, signed by the Secretary 
of the Interior and countersigned by the Commissioner of Patents, 
and bearing date the day and year aforesaid, as by the last-mentioned 
reissued letters patent, evs in court ready to be produced, will ap- 
ar. 

ee your orator further shows unto your honors that your orator, 
heing the original and first inventor of a new and improved soda- 
water apparatus, fully described in the letters patent hereinafter men- 
tioned, and which had not been known or used before your orator’s 
said inventiun, and which was not, for more than two years before 
his application for a patent, as hereinafter mentioned, in public use 
or on sale with his consent or allowance; 

And your orator further shows unto your honors that your orator, 
being so as aforesaid the first inventor and discoverer of said im- 
provement, did, on the 8th day of April, 1873, upon due application 
therefor, obtain letters patent of the United States for said invention 
in due form of law, under the seal of the Patent Uffice of the United 
States, signed by the Secretary of the Interior and countersigned by 


“the Commissioner of Patents of the United States, bearing date the 


day and year last aforesaid, and numbered 137,702, whereby there 
was granted and secured to your orator, his heirs, administrators, 
or assigns, or intended so to be, for the term of seventeen years from 
and after the date of said letters patent, the full and exclusive right 
and liberty of making, conStructing, using, and vending to others to 
be used, the said invention and improvement, as set forth in said 
letters patent, a duly certified copy of which is ready here in court 
to be produced, and by virtue whereof your orator became and was the 
sole owner of all the rights and privileges granted and secured, or 
intended to be granted and secured, in and by said letters patent. 
And your orator further shows unto your honors that your orator, 


‘ having for good and lawful cause surrendered said letters patent to 


the Commissioner of Patents, and having made due application 
therefor, and having in all cases complied with the acts of Congress 

in such case made and provided, did, on the 5th day of August, 
5 1879, obtain new letters patent, being reissued letters patent, 

for the same invention for the residue of said term, and which 
were marked “reissue No. 8837,” and were issued in due form of 
law under the seal of the Patent Office of the United States, signed 
by the Secretary of the Interior and countersigned by the Commis- 
sioner of Patents, and bearing date the day antl vear aforesaid, as 
by the last-mentioned reissued letters patent, here in court ready to 
be produced, will appear. 

And your orator further shows unto your honors that your orator, 
being the original and first inventor of a new and useful improve- 
ment in vessels for containing gases and liquids under pressure, 
fully described in the letters patent hereinafter mentioned, and 
which had not been known or used before your grator’s said inven- 
tion, and which was not for more than two years before his applica- 
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tion for a patent, as hereinafter mentioned, in public use or on sale 
with his consent or allowance— 

And your orator further shows unto your honors that your orator, 
being so as aforesaid the first inventor and discoverer of said im- 
provement, did, on the 2d day of February, 1875, upon due appli- 
cation therefor, obtain letters patent of the United States for said 
invention, in due form of law, under the seal of the Patent Office 
of the United States, signed by the Secretary of the Interior and 
countersigned by the Commissioner of Patents of the United States, 
bearing date the day and year last aforesaid and numbered 159,433, 
whereby there was granted and secured to your orator, his heirs, ad- 
ministrators, or assigns, or intended so to be, for the term of seven- 
teen years from and after the date of said letters patent, the full and 
exclusive right and liberty of making, constructing, using, and 
vending to others to be used the said invention and improvement, 
as set forth in said letters patent, which, or a duly certified copy of 
which, is ready here in court to be produced and by virtue whereof 
your orator became and now is the sole owner of all the rights 
and privileges granted and secured or intended to be granted and 
secured in and by said letters patent. 

And your orator further shows unto your honors that your ora- 
tor, being the original and first inventor of a new and useful im- 
provement in fountains for containing aerated beverages, fully de- 
scribed in the letters patent hereinafter mentioned, and which had 
not been known or used before your orator’s said invention, and 
which was not for more than two years before his applica- 
tion for a patent, as hereinafter mentioned, in: public use or on sale 
with his consent or allowance— 

And your orator further shows unto your honors that your ora- 
tor, being so as aforesaid the first inventor and discoverer of said 
improvement, did, on the 4th day of July, 1876, upon due applica- 
tion therefor, obtain letters patent of the United States. for said in- 
vention, in due form of law, under the seal of the Patent Office of the 
United States, signed by the Secretary of the Interior and counter- 
signed by the Commissioner of Patents of the United States, bearing 

date the day and year last aforesaid and numbered 179,583, 
6 whereby there was granted and secured to your orator, his 

heirs, administrators, or assigns, or intended so to be, for the 
term of seventeen years from and after the date of said letters pat- 
ent, the full and exclusive right and liberty of making, construet- 
ing, using, and vending to others to be used the said invention and 
improvement, as set forth in said letters patent, which, or a duly 
certified copy of which, is ready here in court to be produced, and 
by virtue whereof your orator became and now is the sole owner of 
all the rights and privileges granted and secured or intended to be 
granted and secured in and by said letters patent. 

Aud your orator further shows unto your honors that by virtue 
of the premises your orator became and now is the sole and ex- 
clusive owner of said several letters patent and reissued letters pat- 
ent and the inventions and improvements described therein and of 
all the rights and privileges granted and secured or intended to be 
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granted and secured thereby, and that he has invested and ex- 
pended large sums of money aud has been to great trouble in and 
about said inventions, and forthe purpose of carrying on the busi- 
ness of manufacturing and selling soda water and other fountains, 
and making the same profitable to himself and useful to the public, 
and that said inventions have been and are of great benefit and ad- 
vantage, and that large numbers of soda water and other fountains 
were made according to said inventions and sold by your orator to 
the great advantage of the public, and that the public have gener- 
ally acknowledged and acquiesced in the aforesaid rights of your 
orator, and your orator believes that he will realize and receive 
large gains and profits therefrom if infringements by said defendant 
and its confederates shall be prevented. 

Yet the said defendant, oa knowing the premises and the rights 
secured to your orator aforesaid, but contriving to injure your ora- 
tor and to deprive him of the benefits and advantages which might 
and otherwise would accrue unto. your orator from said inventions 
ever after the issuing of the said letters patent and reissued letters pat- 
ent as aforesaid, a before the commencement of this suit, did, as 
your orator is informed and _ believes, without the license or allow- 
ance and against the will of your orator, and in violation of his rights, 
and in infringement of the aforesaid sever3l letters patent and re- 
issued letters patent, at the city of New York and other places, un- 
lawfully and wrongfully and in defiance of the rights of your ora- 
tor, make, construct, use, and vend to others to be used the said 
invention, and did make, construct, use, and vend to others to be 
used soda water and other fountains, each made according to and 
employing and containing the inventions described and claimed in 


each of the above letters patent and reissued letters patent, and 


that the said defendant and its confederates still continue so to do, 
and that they are threatening to make the aforesaid soda water and 
other fountains in large quantities, and to supply the market there- 
with and to sell the same. 
All in defiance of the rights acquired by and secured to 
7 your orator as aforesaid and to your orator’s great and irrep- 
arable loss and injury, and by which your orator has been 
and still is being deprived of great gains and profits which he might 
and otherwise would have obtained, but which have been received 
and enjoyed and are being received and enjoyed by the said defend- 
ant by and through its aforesaid unlawful acts and doings. 

And your orator further shows unto your honors, on information 
and belief, that said defendant has made and sold and caused to be 
made and sold large quantities of said soda water and other fount- 
ains, and has a large quantity on hand which it is offering for sale, 
and has made and realized large profits and advantages therefrom, 
but to what extent and how much exactly vour orator does not know 
und prays a discovery thereof; and your orator says that the use 
of the said inventions by said defendant in Nhe manner aforesaid 
and its preparation for and avowed determination to continue the 
same and its other aforesaid unlawful acts, in disregard and defiance 
of the rights of your orator, have the effect to and do encourage and 
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induce others to venture to infringe said patents, in disregard of your 
orator’s rights. 

And your orator further shows unto your honors that he has caused 
notice to be given tosaid defendant of said infringements and of the 
rights of your orator in the premises, and requested said defendant 
to desist and refrain therefrom, but said defendant disregarded said 
notice and refused to desist from said infringements, and still con- 
tinues to make and sell said soda water and other fountains without 
right. | 

And your orator prays that said defendant, The Iron Clad Manu- 
facturing Company, its officers, members, directors, servants, agents, 
attorneys, and workmen, and each and every of them, may be re- 
strained and enjoined, provisionally and perpetually, by the order 
and injunction of this honorable court, from directly or indirectly 
making, constructing, using, vending, delivering, working, or put- 
ting into practice, operation, or use, or in anywise counterfeiting or 
imitating the said invention, or any part thereof, or any soda water 
or other fountains containing or embodying the inventions described 
and claimed in each or either of said letters patent and reissued let- 
ters patent, or made in accordance therewith, or like or similar to 
those which the said defendant has heretofore made, and that the 
said defendant may be decreed to pay the profits unlawfully ob- 
tained by it by reason of the aforesaid infringement and the dam- 
ages thereby suffered by your orator, and the costs of this suit, and 
that your orator may have such further relief or such other relief as 
to this honorable court shall seem meet and as shall be agreeable to 
equity. 

And forasmuch as your orator can have no adequate relief except 
in this court, and to the end, therefore, that the said defendant may, 
if it can, show why your orator should not have the relief hereby 
prayed, and may, upon its officers’, agents’, or members’ corporal 
oath, according to its officers’, agents’, or members’ best and utmost 
knowledge, remembrance, information, and _ belief, full, true, direct, 

and perfect answers make to the premises and to all the sev- 
8 eral matters hereinbefore stated and charged as fully and 

particularly as if severally and separately interrogated as to 
each and every of said matters, and may be compelled to account 
for and pay to your orator the profits by it acquired and the damages 
suffered by your orator from the aforesaid unlawful acts— 

May it please your honors to grant unto your orator the writ of 
injunction, as well provisional as perpetual, issuing out of and under 
the seal of this honorable court, commanding, enjoining, and re- 

training the said defendant, The Iron Clad Manufacturing Company, 

and its ofticers, members, directors, servants, agents, attorneys, and 
workmen and each and every of them as is hereinbefore in that 
behalf prayed. 

May it please your honors to grant unto your orator the writ of 
subpoena, issuing out of and under the seal of this honorable court, 
directed to the said defendant, The Iron Clad Manufacturing Com-: 
pany, commanding it, by a certain day and under a certain penalty, 
to be and appear in this honorable court, then and there to answer 
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the premises and to stand to and abide such order and decree as 
may be made against it. | 
And your orator will ever pray, &c. 


ARTHUR V. BRIESEN, 
Compl’t’s Sol’r and of Counsel. 


JOHN MATTHEWS. 


Un1TED STATES OF AMERICA, l ~~ 
Southern District of New York, j ~"* 


On this 12th day of August, 1879, before me personally a 
John Matthews, the above-named complainant, who, being by me 
first duly sworn, deposes and says that he has read the foregoing bill 
of complaint subscribed by him and knows the contents thereof, 
and the same is true of his own knowledge, except as to the matters 
therein stated on information and belief, and as to those matters he 
believes it to be true, and that he verily believes himself to be the 
first, original, and sole inventor of the inventions described and 
claimed in each of the several letters patent and reissued letters 
patent referred to in said bill of complaint. 

In witness whereof I have hereunto set my hand and affixed my 
notarial seal this 12th day of August, 1879. 

[SEAL. ] A. BUCKINGHAM, 
Notary Public of the State of New York, N. Y. 


9 U. S. Circuit Court, Southern Dist. of New York. 
In Equity. | 


JoHN Matruews vs. THE IRon Ciap M’r’G Company. 


The clerk will please enter my appearance as solicitor and of 
counsel for the defendant in the above-entitled cause. 


Dated N. Y., Oct. 6th, 1879. 
(S’g’d) J. C. CLAYTON, 
No. 7 Warren St., N. Y. City. 


To Hon. John I. Davenport, clerk U. S. circuit c’t, S. D. of N. Y. 


(Endorsed :) U. S. circuit court, southern dist. of N. Y. In 
equity.. John Matthews vs. The Iron Clad M’fg Co. Appearance. 
J. C. Clayton, sol’r for def’t, 7 Warren St., N. Y. city. U.S. circuit 
court. Filed Oct. 7, 1879. John I. Davenport, clerk. 


10 The Plea of The Iron Clad Manufacturing Company, Defendant, to 
the Bill of Complaint of John Matthews, Complainant. 


United States Circuit Court, Southern District of New York. In 
Equity. 


JoHN Matruews vs. THE Iron CLAv W’r’G ComMPANY. 


This defendant, by protestation, not confessing or acknowledging 
the matters and things in and by said bill set forth and alleged to 
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be true in such manner and form as the same are thereby and therein 
set forth and alleged, for plea to the whole of said bill, saith— 

That the said bill is exhibited by said complainant against this 
defendant for four separate and distinct matters and causes, to wit: 
For an alleged infringement of four separate and distinct letters pat- 
ent in said bill set forth, all of which said letters patent are for sep- 
arate and distinct alleged inventions, one being for “ improvement 
in soda-water fountains,” patented to the complainant under date of 
August 5, 1879, reissue No. 8834; another being for “improvement 
in soda-water apparatus,” patented to the cumplainant under date 
of August 5, 1879, reissue No. 8837; another being for “ improve- 
ment in vessels for containing gases and liquids under pressure,” 
patented to the complainant under date of February 2d, 1875, No. 
159,433, and another being for “improvement in fountains for con- 
taining aerated beverages,” patented to the complainant under date 
of July 4th, 1876, No. 179,583, which several alleged inventions are 
not in point of fact connected together in use or operation, and are 
not in point of fact conjointly embodied in any of the soda-water 
and other fountains manufactured, used, or sold by this defendant, 
so that the said complainant, by his single bill of complaint afore- 
said, seeks to compel this defendant to unite four separate and dis- 
tinct subject matters wholly unconnected with and entirely inde- 
pendent of each other, and calling for four separate and distinct 
defences depending severally upon distinct and different proofs so 
as to complicate the defence and embarrass this defendant in its 

answer to the said bill of complaint, and that it is not true, as 
11 alleged in said bill, that the said defendant has made, con- 

structed, used, and vended to others to be used, soda-water 
and other fountains each made according to and employing and 
containing the inventions described and claimed in each of the 
above-named letters patent and reissued letters patent, and con- 
tinues so to do. 

All which matters and things this defendant doth aver to be true, 
and it pleads the same to the complainant’s bill, and prays the judg- 
ment of this honorable court whether it shall be compelled to make 
any other or further answer to said bill, and prays to be hence dis- 
missed with its reasonable costs and charges in that behalf most 
unjustly and inequitably sustained. 

IRON CLAD M’F’G CO., 
By HENRY W. SHEPARD, Pres’t. [1. s.] 


J. C. CLAYTON, Solicitor for Compl'’t. 


I hereby certify that, in my opinion, the foregoing plea is well 


J. C. CLAYTON, 
Sol’r and of Counsel for Def't. 


founded in point of law. 
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Unitep STaTEs OF AMERICA, \ ia 
State of New York, Southern Dist. of N. Y.,§~° 


Henry W. Shepard, being duly sworn, says that he is the presi- 
dent of the defendant, The Iron Clad Manufacturing Company, and 
that the foregoing plea is not interposed for delay, and that it 1s true 


in point of fact. — 
HENRY W. SHEPARD. 


Subscribed and sworn to before me this 1st day of November, A. 


D. 1879. 
[L. s.] ERNEST C. WEBB, 


Notary Public (149), N. Y. County. 


12 Circuit Court of the United States for the Southern District of 
New York. In Equity. 


JoHN MATTHEWS 
v8. 
TRE IRo~n CLAD MANUFACTURING COMPANY. 


The replication of John Matthews, complainant, to the plea of The 
Iron Clad Manufacturing Company, defendant. 


This repliant, saving and reserving unto himself, now and at all 
times hereafter, all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiences of 
the said plea, for replication thereunto, says that he will aver, main- 
tain, and prove his said bill of complaint to be true, certain, and 
sufficient in law to be be answered unto, and that the said plea of 
the said defendant is uncertain, untrue, and insufficient to be replied 
unto by this repliant— 

Without this, that any other matter or thing whatsoever in the 
said plea contained material or effectual in law to be replied unto 
and not herein and hereby well and sufficiently replied unto, confessed 
or avoided, traversed or denied, is true. 

All which matters and things this repliant is and will be ready to 
aver, maintain, and prove as this honorable court shall direct, and 
humbly prays as in and by his said bill he has already prayed. 

A. V. BRIESEN, 
Solicitor for Complainant. 


13 Endorsed :] United States circuit court, southern district 

of New York. Inequity. John Matthews vs. The Iron Clad 
Manufacturing Company. Replication. A. V. Briesen, solicitor for 
complainant, No. 229 Broadway, New York, N. Y. U. S. circuit 
court. Filed Dee. 1, 1878. John I. Davenpoh, clerk. 
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14 U.S. Circuit Court, Southern District of New York. 


JOHN MATTHEWS 
rs. 
THE Tron CLAD MANUFACTURING COMPANY. 


New York, January 13th, 1880—10 a. m. 


Testimony taken on the part of the complainant in support of the 
bill, before John A. Shields, Esq., examiner, pursuant to notice. 


Present: A. V. Briesen, Esq., of counsel for complainant, and J.C. 
Clayton, Esy., of counsel for defendant. 

Counsel for complainant offers in evidence the following four let- 
ters patent, to wit: . 

Reissued letters patent No. 8834, dated August Sth, 1879, granted 
to John Matthews for improvement in soda-water fountains. The 
same is marked Complainant’s Exhibit A, J. A. S., examiner. 

Reissued letters patent No. 8837, dated August 5th, 1879, granted 
to John Matthews for improvement in soda-water apparatus, and the 
same is marked Complainant’s Exhibit B, J. A. S., examiner. 

Also letters patent No. 159,433, dated February 2d, 1875, granted 
to John Matthews for improvement in vessels for containing gases 
and liquids under pressure, and the same is marked Complainant’s 

exhibit C, J. A.S., examiner. 

Also letters patent No. 179,583, dated July 4th, 1876, granted to 
John Matthews for improvement in fountains for containing aerated 
beverages, and the same is marked Complainant’s Exhibit D, J. A. 
S., examiner. 

It is stipulated between counsel that certified copies may at any 
time be substituted for the originals. | 

Counsel for complainant also offers in evidence a sectional soda- 
water fountain, and the same is marked Complainant’s Exhibit E, 

J. A. S., examiner, and asks counsel for defendant to admit 
15 that it is of defendant’s manufacture, and that defendant sold 

such fountains before the commencement of the suit and after 
the issue of the several patents. 

Counsel for the defendant makes the desired admission. 


JoHN MATTHEWs, the complainant, being called on his own behalf 
and duly sworn, says: 


Q. 1. Are you the complainant in this suit ? 

A. Tam. 

Q. 2. Please state whether Exhibit E is one of the fountains re- 
garding which you have sworn in the bill of complaint herein that 
it is an infringement of the four patents, Exhibits A, B, C, and D. 

A. It 1s. 


Cross-examination waived. 


JOHN MATTHEWS. 
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Sworn to before me this January 13th, 1880. | 
JOHN A. SHIELDS, 
Examiner, &c. 


Complainant rests and asks defendant to take his proofs in sup- 
port of his plea. 


* * * * * * * 


16 United States Circuit Court, Southern District of New York. 
In Equity. 


JOHN MATTHEWS 
rs. 
THe Iron CLAD MANUFACTURING COMPANY. 
On plea, &c. 
New York, February 27th, 1880—11 o’clock a. m. 


Testimony taken on the part of the defendant in support of the plea 
under and pursuant to the 67th rule of the Supreme Court of the 
United States, as amended, before John A. Shields, Esq., a stand- 
ing examiner of said court. 


Present: A. V. Briesen, Esq., of counsel for comp’t, and J. C. Clay- 
ton, Esq., of counsel for def't. 


CuaArRLEs E. Emery, Esq., a witness produced on the part of the 
defendant, being duly sworn, deposes and says: 


1 Q. What is your name, age, residence, and occupation ? 

A. Charles E. Emery; I am 41 years of age; I reside in Brooklyn, 
N. Y.—office in New York city; occupation, consulting engineer and 
mechanical expert. 

2 Q. State what experience, if any, you have had as a mechanical 
expert. 

i I have been upwards of 20 years engaged in design, superin- 
tendence, and construction of various kinds of machinery, and have 
frequently been consulted by capitalists and others as to the value 
of inventions, and have often testified as an expert in patent 
causes. 

3 Q. Please look at Complainant’s Exhibits A, B, C, and D; being 
the four letters patent in this suit, and state whether you have care- 
fully read and examined the same and each of them, and whether or 
not you understand the several alleged inventions therein described 
and claimed. 

A. I have carefully read and examined each of the said patents, 
and believe I understand the several alleged ipiventions therein de- 
scribed and claimed, except as to some pointS in relation to Ex- 

hibit D. 
17&18  4Q. Have you carefully examined, in connection with 
suid several patents, the sectional soda-water fountain, 
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Complainant’s Exhibit E, and do you understand the construction 
of said fountain it all its details? 

A. I have examined the said fountain in connection with said 
patents and believe I understand the same. 


* * * * * * * 
19 7 Q. Is Complainant’s Exhibit E, in your opinion, a practi- 
cal working fountain ? 
A. It is. 
* * x * * * * 
20 10 Q. Please now examine letters patent reissue 8834, 


Complainant’s Exhibit A, in connection and comparison 
with the fountain, Complainant’s Exhibit E, and state whether or 
not you find as the result of such examination that the said fount- 
ain, Complainant’s Exhibit E, contains the devices shown, described, 
and claimed in the Exhibit A, or any of the claims thereof, and give 
your reasons for any opinion you may express. 

A. From my knowledge of the state of the art, I am of the 
opinion that the inventions set forth in the claims should be con- 
fined to specific details, combinations, and methods of construction 
set forth in the specifications. The method of putting together the 
outer case of the fountain shown in patent, Exhibit A, and that 
shown in the fountain, Exhibit E, being different, I am of the opinion 
that the construction shown in the fountain, Exhibit E, does not 

infringe the second and third claims of the patent. I do 
21 not find the construction referred to in the fourth clause of 

claim in the said fountain, Exhibit E. The first clause of 
claim reads as folluws: 


“T, The combination of the inner continuous tin fountain A, hav- 
ing neck b, with a rigid enclosing shell made in sections, substan- 
tially as herein shown and described.” The fountain, Complain- 
ant’s Exhibit I, has the outer shell in sections and the inner econ- 
tinuous lining with a neck, but this neck forms the bung in said 
fountain, whereas in the patent a bung, ¢, is shown, screwed into a 
neck, b, formed in the lining. This is precisely the way the pipe 
connections are made between two walls. A nipple is screwed into 
a neck, or re-enforcing formed on one wall when such wall is not 
thick enough to hold the threads without re-enforecing. As has been 
previously stated, it is common to re-enforce; also around openings 
to givestrength. It is also common, when one vessel is placed inside 
of another for strength or protection, to extend a neck through the 
outward protecting or strengthening case, as is done in the fountain, 
Complainant’s Exhibit E. A common demijehn or carboy is a good 
example. So, also, when glass jars, pitchers, or bottles are put in 
protecting covers, In every case the neck is extended outside. I do 
not consider, therefore, that the said fountain, Complainant’s Ex- 
hibit E, infringes the first or either claim of the said patent, Ex- 
hibit A. 


(The same objection as to answer 5.) 
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Cross-examination waived. : 
CHAS. E. EMERY. 
Sworn to before me this 28th day of February, 1880. 
(S’d) JOHN A. SHIELDS, Ev’r, &e. 
Defendant rests. 
* * -_ * * * * 


22 United States Circu it Court, Southern District of New York. 


JOHN MATTHEWS 
v8. 
THe Iron CLAD MANUFACTURING COMPANY. 


New York, February 28th, 1880. 


——— taken on behalf of the complainant in rebuttal, on issue 
raised by plea, before John A. Shields, Esq., examiner, pursuant 


to notice. 
Present: A. E. Briesen, Esq., for complainant ; J.C. Clayton, Esq., 
for defendant. 
Counsel for defendant objects to the testimony in this behalf be- 
cause complainant has failed to put in proofs when he had 


23 his day, and is not entitled now to putin any testimony other 
than most strictly in rebuttal and outside of the testimony 


. he was entitled to have put in when he had his day. 


JOSEPH. CONNER, a witness called on behalf of the complainant, 
being duly sworn, testified as follows : 


(This testimony is taken by consent, and with the assistance of 
John F. Quinn, stenographer.) 


Direct examination : 
By Mr. Briesen: 

Ist Int. What is — name, age, residence, aud occupation ? 

A. My name is Joseph Conner, I reside at No. 9 East Twenty- 
second street, New York city; am 44 years of age; by occupation, a 
designer and constructer of machinery. 

2d Int. State whether or not you have acted as expert in suits re- 
lating to letters patent pending in the United States courts. 

A. I have acted as expert in several suits now pending in the 


United States courts. 
3d Int. State whether you have accustomed yourself to examining 


drawings and specifications of patents. \ 
A. I have accustomed myself to the examination of drawings 


and specifications, and have made them myself on my own inven- 


tion. 
4th Int. Please look at the patents marked, respectively Com- 
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plainant’s Exhibits A, B, C,and D, and state whether you have 
examined the same, and whether you understand the contents 
thereof. 

A. I have examined the complainant’s exhibits marked A, B, C, 
and D, and I do understand them. I understand the contents of 
the drawings and claims of those patents. 

5th Int. Please state whether or not, in vour opinion, the said 
specifications and drawings are defective or whether they indicate to 
a person skilled in the art that which the patentee intended to de- 
scribe and to disclose to the public. 

A. I have examined these patents, drawings, and the claims, and 
I believe them to be perfectly clear as shown and made here—as the 
specifications and claims are made here. 

6th Int. Please look at the fountain marked Complainant’s Ex- 
hibit FE, including the faucet thereto attached. Compare the same 
with the patents, Exhibits A, B, C, and D, and give us the result of 
the comparison, particularly in how far, if at all, these patents seem 
to describe, show, and claim that which said fountain contains. 

A. I find in the Complainant’s Exhibit E a fountain or vessel con- 
structed of block tin, encased in a jacket or case or shell or rigid 

metal formed in sections. I find a bung attached to the 
24-26  block-tin vessel, the said bung being protected on its inner 

surface by block tin. I find the rigid shell or case form- 
ing the outer vessel reinforced at the opening by several pieces of 
metal or washers; also an inner washer of elastic material at the 
end of the rigid case. I also find said bung of the inner shell held 
in connection with the outer shell or rigid material by a nut screw- 
ing duwn on the outer surface of the bung to draw the lining or 
inner vessel tightly against and to hold in position the same in con- 
nection with the outer shell. I also find a washer on the exterior 
of the rigid shell against which the nut impinges. I find a cock 
screwing within this bung mentioned, said cock having a recess, 
said recess being filled with soft metal of an annular form for the 
purpose of forming a tight joint at the top of the bung. I might 
add that the bung has corrugations on its edge, at the upper ex- 
tremity, apparently for the purpose of making sure the tightness of 
this joint. I find, upon examining the inner vessel, that it is a block- 
tin vessel, continuous in its construction, made so at convenient 


joints. I find the outer. case or shell to be without projections on 


its sides, which would enable a number of them to pack very closely, 
not being impeded from so doing by having projections, causing 
space between them when set close together. We will compare it 
with the patents here. 

Complainant’s Exhibit A, letters patent, claims the construction 
of a vessel having an inner continuous fountain, having a neck with 
a rigid enclosing shell made in sections, substantially as shown and 
described. The drawing plainly shows the inner continuous block - 
tin fountain and the exterior rigid shell made in sections, and the 
specification represents a block-tin interior body of cylindrical form, 
with hemispherical or reduced ends, the same constituting the tin 
lining of the fountain, and being provided at one of its ends with a 
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neck. It does not show that that neck is of the same material as 
the lining, but it is a neck provided in connection or combination 
with that lining, and it is not supposable that for the purpose of 
attaching a screw thread or a powerful lever into it that it would 
be made of block tin. I find the second claim embraces this tin ves- 
sel A, incased by a cylinder, C, and ends, B B, in the manner sub- 
stantially as described. I find described the exterior shell C, at- 
tached to caps B B, the whole forming a sectional jacket or covering 
incasing the block-tin fountain within. I find the casing made 
without the usual projections, as stated in the description, for the con- 
venience of packing the vessels together or setting them side by side 
to avoid loss of space. I find the third claim claims the combina- 
tion of the inner vessel A with the exterior covering made in sec- 
tions, which are united after being placed around the vessel A,sub- 
stantially as specified, the inner vessel being entirely continuous 
within the covering. All three of these claims seeni to have been 
faithfully followed in constructing the vessel offered in evidence as 
Complainant’s Exhibit E, and I therefore deem it as infringing the 
said three claims of the complainant’s patent, Exhibit A. 


* * x * * * * 


27 12th Int. Please state how such fountains are usually placed 
by parties using them, if you know. 
A. They generally stand on their lower extremity, and commonly 
dispense the beverage from the upper. 
* * * * * * * 
28 20th Int. Does or does not the fountain, Exhibit E, disclose 
the fact that the cap or end was formed by sweating together 
a — of steel or other tough metal caps coated with a dir errand 
metal ? : 
A. It does at the upper end; it discloses several pieces sweated 
together. 


Cross-examination : 


(Defendant’s counsel, not waiving the objection first above stated, — 
cross-examines the witness de bene esse. 


By Mr. Crayton : 
* * * * * * * 
29-37 24th Cross-int. What is a vessel inserted in another called ? 
A. It is spoken of in these patents as a fountain ; “ combi- 
nation of the inner continuous fountain.” I used the term in the 
manner in which I found it mentioned here. 


* * * * * * * 


38 \ JOS. CONNER. 


Subscribed and sworn to before me this 2d day of March, 1880. 
JOHN A. SHIELDS, Examiner. 


* * >* * * * * 
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39 U.S. Circuit Court, South. Dist. of New York. In Equity. 


JoHN MATTHEWS 
vs. 
Iron CLAD MANUFACTURING CoMPANY. 


By and with consent of the defendants in the above cause I 
hereby withdraw my appearance as their solicitor. 
New York, May 19, 1880. 
(S’g’d) J.C. CLAYTON, 
Sol’r for Def’ts. 


We hereby consent to the withdrawal of our said solicitor. 
New York, May 19, 1880. 
(Signed) IRON CLAD M’F’G CO. 
HENRY W.SHEPARD, Pres’t. 


(Endorsed :) U.S. circuit court, south. dist. of New York. In © 


equity. John Matthews vs. Iron Clad Manufacturing Com- 
40 ~—s pany. Consent & withdrawal of J.C. Clayton, as sol’r for 

defts. U.S. circuit court. Filed May 25, 1880: John I. 
Davenport, clerk. 


41 Notice of Appearance. 
United States Circuit Court, South. Dist. of New York. 
JOHN MATTHEWS against IRon CLAD M’r’a Company. 


Gents: Please to take notice that the defendant, The Iron Clad 
M’f’g Company, appears in this action, and that we have caused our 
appearance to be entered accordingly herein, and demand that all 
papers in this cause be served on us at our office, number 120 Broad- 
way, New York. 

Dated May 25th, 1880. 

Yours, &c., BETTS, ATTERBURY & BETTS, 
Sol’rs for Defendant. 


To A. V. Briesen, Esq., sol’r for compl’t. 
To John I. Davenport, Esq., clerk. 


(Endorsed :) U.S. circuit court, south. dist. of New York. 

42 John Matthews against Iron Clad M’f’g Company. Notice 

of appearance of defendant. Betts, Atterbury & Betts, 120 

Broadway, New York. Service of a notice, of which the within is a 

copy, is admitted this 25th day of Mav, 1880. (S’g’d) A. V. Briesen, 

compl’t’s sol’r. U.S. circuit court. Filed May 25, 1880. John I. 
Davenport, clerk. 
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43 United States Circuit Court, Southern District of New York. 
In Equity. 


JOHN MATTHEWS 
v8. 
THE Iron CLAD MANUFACTURING COMPANY. 


This case having come on to be heard upon the bill of complaint, 
plea, replication, and proceedings therein, upon consideration it is 
ordered, adjudged, and decreed, and the court doth hereby order, 
adjudge, and decree, as follows : 

That the defendant’s plea filed herein be, and the same is hereby, , 
overruled with cost to the complainant, to be taxed ; that the said de- 
fendant be, and it hereby is, assigned to answer the bill within 
twenty days from the entry of this decree, and that in default thereof 
and of the payment of such costs within said twenty days the bill 
shall be taken against it pro confesso and the matter thereof pro- 
ceeded in and decreed accordingly: 

May 26th, 1880. 

SAMUEL BLATCHFORD. 


We approve of the above order as to form. 
A. V. BRIESEN, Complainant’s Solicitor. 
BETTS, ATTERBURY & BETTS, 
Defendant’s Solicitors. 


(Endorsed :) U.S. circuit court, south. dist. of New York. John 
Matthews vs. The Iron Clad Manufacturing Company. Order over- 
ruling plea. Betts, Atterbury & Betts, sol’rs for defendant, 120 
Broadway, New York. U.S. circuit court. Filed May 26, 1880. 
John I. Davenport, clerk. 


* * * * * * * 


44 The Answer of the Iron Clad Manufacturing Company, the 
Above-Named Defendant, to the Bill of Complaint of John 
Matthews, the Above-Named Complainant. 


U. S. Circuit Court, Southern District of New York. In Equity. 


JAMES MATTHEWS 
Vv. 
THe Iron CLAD MANUFACTURING COMPANY. 


To the honorable the judges of said court: 


This defendant, now and at all times hereafter, saving and reserv- 
ing unto itself all manner of benefit andy advantage of exception 
which can or may be had or taken to the manifold errors, insuffi- 
ciencies, imperfections, and uncertainties in said bill of complaint 
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contained, for answer thereunto, or unto so much or such parts 
thereof as this defendant is advised is material or necessary for it to 
make answer unto, answering, saith: 

I. It admits, on information and belief, that letters patent of the 
United States numbered 128,411 were, on the 25th day of June, A. 
I). 1872, granted unto the said complainant for an alleged improve- 
ment in soda-water fountains. It also admits, on information and 

belief, that letters patent of the United States numbered 
45 137,702 were, on the 8th day of April, 1873, granted unto the 
said complainant for an alleged improvement in soda-water 
apparatus. It also admits, on information and_ belief, that letters 


patent of the United States numbered 159,433 were, on the 2d day, 


of February, 1875, granted unto the said complainant for an alleged 
improvement in vessels for containing gases and liquids under 
pressure. It also admits,on information and belief, that letters pat- 
ent of the United States numbered 179,583 were, on the 4th day of 
July, 1876, granted unto the said complainant for an alleged im- 
provement in fountains for containing aerated beverages. 

But whether the said complainant made application in due form 
of law for each or any of the said several letters patent or whether 
said complainant complied with all the requirements of the statute 
in such cases made and provided this defendant does not know and 
is not informed, and therefore leaves said complainant to make such 
proof thereof as he may be advised. 

If. On information and belief alone it admits that upon the sur- 
render of said two last-mentioned letters patent new or reissued let- 
ters patent numbered 8834 and 8837, respectively, were, on the Sth 
day of August, 1879, granted tu said complainant, but whether said 
complainant made due application for said two last-mentioned let- 
ters patent or whether he complied therein with all the require- 
ments of the law in such cases made and provided this defendant 
dues not know and is not informed, and therefore leaves the com- 
plainant to make such proof thereof as he may be advised. 

III. And this defendant, further answering, denies that said two 
reissued letters patent or either of them were obtained for good and 
lawful cause and in conformity with the acts of Congress in such 
cases made and provided; but, on the contrary thereof, it avers and 
charges the fact to be that the said original and two first-named let- 
ters patent were surrendered and said two reissued letters patent ob- 
tained in order that the complainant might secure unto himself a 

monopoly of matters, combinations, and things not set forth 
46 or described in the said two first-named original letters pat- 

ent; and this defendant avers and charges the fact to be that 
the said two reissued letters patent, dated August 5th, 1879, and 
numbered 8834 and 8837, respectively, and each of them, do contain 
and claim matters, combinations, and things not set forth or de- 
scribed in the said original letters patent, and are not for the same 
invention as the original patents, respectively, of which they pur- 
port to be reissues, and that the same are null and void by reason 
thereof. 

IV. And this defendant, further answering, avers and charges the 
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fact to be that the Commissioner of Patents exceeded his authority 
in granting said two reissued letters patent, or either of them, for the 
reason that no error in said two first-named original letters patent or 
in the granting thereof existed, which had arisen by inadvertence, 
accident, or mistake, so as to warrant the surrendering of the same 
and the issuing of the said two alleged reissued letters patent, and 
that the same and each of them are null and void by reason thereof. 

V. And this defendant, further answering, denies that the said 
alleged inventions or any of them are useful, or that they or any © 
of them are an improvement and advance in this art, and denies 
that there was any invention in the principle or combination of the 
apparatus set forth in said four original letters patent or either of 
them. 

But on the contrary thereof, on information and _ belief, this de- 
fendant avers and charges the fact to be that the said four original 
letters patent and each of them are null and void for want of utility, 
and also for a further and separate reason, for want of invention in 
the patentee thereof. 

VI. And this defendant, further answering, says that for the pur- 
= of deceiving the public the descriptions and specifications filed 

y the patentee in the Patent Office as part of the alleged applica- 
tions for said four letters patent were made to contain less than the 
whole truth relative to his said alleged inventions or discoveries, and 

they and each of them are null and void by reason thereof. 
47 VII. And this defendant, further answering, says that it 

does not know and is not informed, save and except by com- 
plainant’s said bill of complaint, whether said complainant has ever 
applied the said several alleged improvements to practical use, or 
whether since the grant of said several letters patent and reissued 
letters patent or at any time the complainant has been in the undis- 
turbed or any possession, use, or enjoyment of any privileges sup- 
posed to be secured by said letters patent, or whether said complain- 
ant has received any profits therefrom as alleged in said bill of 
complaint; and therefore this defendant neither admits nor denies 
the sume, but leaves the said complainant to make such proof as to 
these several matters as he may be advised. 

VIII. And this defendant, further answering, on information and 
belief, denies that it‘ has at any time and in any place infringed upon 
any legal or equitable right or rights of the complainant herein, 
and further denies that it has ever, at any time and in any place, 
made, used, or sold any soda-water apparatus or any other article in 
infringement of any of the said several letters patent and reissued 
letters patent on which this suit is brought or any claim thereof. 

IX. And this defendant, further answering, avers and charges the 
fact to be that the said John Matthews was not the original and first 
inventor of the said alleged improvements in soda-water fountains 
described and claimed in said reissued letters patent No. 8834, of 
August 5, 1879, but, on the contrary thereof, that the same in all 
material and essential features and the same principle and combina- 
tion were, previous to the said alleged invention of John Matthews, 
fully described and set forth in the following publications and letters 
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atent long prior to the alleged or any invention or discovery thereof 
in the said Matthews, to wit: 

Printed catalogue, published and circulated by A. D. Puffer, of 
Boston, Massachusetts, in the year 1869, on pages 25, 26, 28, and 323 

of said catalogue. | 
48 Printed catalogue, published and circulated by A. D. Puffer, 
of Boston, Massachusetts, in the year 1870, on pages 27, 28, 
30, and 30} of said catalogue. 

Printed catalogue, published and circulated by A. D. Puffer, of 
Boston, Massachusetts, in the year 1871, on pages 28, 29, 303, and 31 
of said catalogue. 

Printed catalogue, printed and circulated by Japy Brothers & Co., 
of 11 Rue du Chateau d’Eau, Paris, France, in the year 1869. 

A printed publication, published by Samuel Bowles € Co., Spring- 
field, Massachusetts, in or before the vear 1868, entitled illustrative 
and descriptive catalogue and price list, with endorsements of the 
trade, of the non-corrosive syrup, soda, and mineral water apparatus, 
manufactured and sold by E. Bigelow, Springfield, Massachusetts, 
being the catalogue of said Bigelow for the year 1868. 

A printed publication, published by Samuel Bowles & Co., of 
Springfield, Massachusetts, in or before the year 1869, entitled illus- 
trative and descriptive catalogue and price list, with endorsements 


of the trade,of the non-corrosive syrup, soda,and mineral water ap- . 


paratus manufactured and sold by E. Bigelow, Springfield, Massa- 
chusetts, being the catalogue of said Bigelow for the year 1869. 

A printed publication, published by Samuel Bowles & Co., Spring- 
field, Massachusetts, in or before the year 1870, entitled illustrative 
and de-criptive catalogue and _ price list, with endorsements of the 
trade, of the non-corrosive syrup, soda, and mineral water apparatus 
manufactured and sold by E. Bigelow, Springfield, Massachusetts, 
being the catalogue of said Bigelow for the year 1870. ~ 

A printed publication, published by Samuel Bowles & Co., Spring- 
field, Massachusetts, in or before the year 1871, entitled illustrative 
and descriptive catalogue and price list, with endorsements of the 
trade, of the non-corrosive syrup, soda, and mineral water apparatus 
manufactured and sold by E. Bigelow, Springfield, Massachusetts, 

being the catalogue of said Bigelow for the year 1871. 
49 A printed publication, published by Samuel Bowles & Co., 
Springfield, Massachusetts, in or before the year 1872, entitled 
illustrativeand descriptive catalogue and price list, with endorsements 
of the trade, of the non-corrosive syrup, soda, and mineral water 
apparatus manufactured and sold by E. Bigelow, Springfield, Massa- 
chusetts, being the catalogue of said Bigelow for the year 1872. 

A printed publication, published by A. D. Puffer at the city of 
Boston, Massachusetts, in or before the year 1865, being the cata- 
logue of soda and mineral water apparatus made by said Puffer for 
the year 1865. 


A printed publication, published by A. D. Puffer at the city of 


Boston, Massachusetts, in or before the vear 1866, being the catalogue 
of soda and mineral water apparatus made by said Puffer for the 
year 1806. 
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A printed publication, published by A. D. Puffer at the city of 
Boston, Massachusetts, in or before the year 1867, being the catalogue 
of soda and mineral water apparatus made by said Puffer in the 
year 1867. 

A printed publication, published by A. D. Puffer at the city of 
Boston, Massachusetts, in or before the year 1868, being the catalogue 
of soda and mineral water apparatus made by said Puffer for the 
year 1868. ! 

A printed publication, published by A. D. Puffer at the city o 
Boston, Massachusetts, in or before the year 1872, being the catalogue 
of soda and mineral water epparatus made by said Puffer for the 
year 1872. 

A printed publication, published by Andrew J. Morse & Son at 
Boston, Massachusetts, in or before the year 1864, being an illustra- 
tive and descriptive catalogue and price list of soda, mineral water, 
and syrup apparatus manufactured and sold by Andrew J. Morse & 
Son, being the catalogue of soda water and other apparatus made 
by said Andrew J. Morse & Son for the year 1864. 

A printed publication, published by Andrew J. Morse & Son at 
Boston, Massachusetts, in or before the year 1865, being an illustra- 
tive and descriptive catalogue and price list of soda, mineral water, 
and syrup apparatus nanufactured and sold by Andrew J. Morse & 
Son, being the catalogue of soda water and other apparatus made 

by said Andrew J. Morse & Son for the year 1865. 
50 A printed publication, published by Andrew J. Morse & 

Son at Boston, Massachusetts, in or before the year 1866, be- 
ing an illustrative and descriptive catalogue and price list of soda, 
mineral water, and syrup apparatus manufactured and sold by 
Andrew J. Morse & Son, being the catalogue of soda water and 
other apparatus made by said Andrew J. Morse & Son for the year 
1886. 

A printed publication, published by Andrew J. Morse & Son at 
Boston, Massachusetts, in or before the year 1867, being an illustra- 
tive and descriptive catalogue and price list of soda, mineral water, 
and syrup apparatus manufactured and sold by Andrew J. Morse & 
Son, being the catalogue of soda water and other apparatus made 
by said Andrew J. Morse & Son for the year 1867. 

A printed publication, published by Andrew J. Morse & Son at 
Boston, Massachusetts, in or before the year 1868, being an illustra- 
tive and descriptive catalogue and price list of soda water, mineral 
water, and syrup apparatus manufactured and sold by Andrew J. 
Morse & Son, being the catalogue of soda water and other apparatus 
made by them for the year 1868. . 

A printed publication, published by Andrew J. Morse & Son at 
Boston, Massachusetts, in or before the year 1869, being an illustra- 
tive and descriptive catalogue and price list of soda, mineral water, 
and syrup apparatus manufactured and sold by Andrew J. Morse & 
Son, being the catalogue of soda water and other apparatus nade 
by said Andrew J. Morse & Son for the year 1869. 

A printed publication, published by —— J. Morse & Son at 
Boston, Massachusetts, in or before the year 1870, being an illustra- 
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tive and descriptive catalogue and price list of soda, mineral water, 
and syrup apparatus manufactured and sold by Andrew J. Morse & 
Son, being the catalogue of soda water and other apparatus made 
by said Andrew J. Morse & Son for the year 1870. 

A printed publication, published by Andrew J. Morse & Son at 
Boston, Massachusetts, in or before the year 1871, being an illustra- 
tive and descriptive catalogue and price list of soda, mineral water, 
and syrup apparatus manufactured and sold by Andrew J. Morse & 
Son, being the catalogue of soda water and other apparatus made 

by said Andrew J. Morse & Son for the year 1871. 
ol A printed publication, published by Andrew J. Morse & 
Son at Boston, Massachusetts, in or before the year 1872, be- 
ing an illustrated and descriptive catalogue and _ price list of suda, 
mineral water, and syrup apparatus manufactured and sold by 
Andrew J. Morse & Son, being the catalogue of soda water and 
other apparatus made by Andrew J. Morse & Son for the year 1872. 

A printed publication, published by Andrew J. Morse & Son at 
Boston, Massachusetts, in or before the year 1873, being an illustra- 
tive and descriptive catalogue and price list of soda, mineral water, 
and syrup apparatus manufactured and sold by Andrew J. Morse & 
Son, being the catalogue of soda water and other apparatus made 
by Andrew J. Morse & Son for the year 1873. 

A printed publication, published by James W. Tufts at Boston, 
Massachusetts, in or before the year 1868, being the cataiogue of 
arctic soda apparatus for the vear 1868. 

A printed publication, published by James W. Tufts as Boston, 
Massachusetts, in or before the year 1869, being the catalogue of 
arctic soda apparatus for the year 1869. 

A printed publication, published by James W. Tufts at Boston, 
Massachusetts, in or before the year 1870, being the catalogue of 
arctic soda apparatus for the year 1870. 

A printed publication, published by James W. Tufts at Boston, 
Massachusetts, in or before the year 1871, being the catalogue of 
arctic scda apparatus for the year 1871. | 

A printed publication, published by James W. Tufts at Boston, 
Massachusetts, in or before the year 1872, being the catalogue of 
arctic soda apparatus for the year 1872. 

A printed publication, published by James W. Tufts at Boston, 
Massachusetts, in or before the year 1873, being the catalogue of 
arctic soda apparatus for the year 1873. 

A printed publication, published by James W. Tufts in or before 
the year 1874, being the catalogue of arctic soda apparatus for the 

vear 1874. : 
52 A printed publication, published by William Gee at the 
city of New York in or before the year 1862, being the cata- 
logue of soda-water apparatus and materials for manufacturing soda 
water made by William Gee for the year 1862. 

A printed publication, published by William Gee at the city of 
New York in or before the year 1863, being the catalogue of soda- 
water apparatus and materials for manufacturing soda water made 
by William Gee for the year 1863. 
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A printed publication, published by William Gee at the city of 
New York in or before the vear 1864, being the catalogue of soda- 
— apparatus and materials made by William Gee for the year 

A printed publication, published by William Gee at the city of 
New York in or before the year 1865, being the catalogue of soda- 
water apparatus and materials for manufacturing soda water for the 
year 1865. 

A printed publication, published by William Gee at the city of 
New York in or before the year 1866, being the catalogue of soda- 
water apparatus and materials made by William Gee for the year 
1866. 

A printed publication, published by William Gee at the city of 
New York in or before the year 1867, being the catalogue of soda- 
water apparatus and materials made by William Gee for the year 
1867. 

A printed publication, published by William Gee at the city of 
New York in or before the vear 1868, being the catalogue of soda- 
water apparatus and materials made by William Gee for the year 
1868. 

A printed publication, published by William Gee at the city of 
New York in or before the year 1869, being the catalogue of soda- 
water apparatus and materials made by William Gee for the year 
1869. 

A printed publication, published by William Gee at the city of 
New York in or before the year 1870, being the catalogue of soda- 
water apparatus and materials made by William Gee for the year 
1870. 

A printed publication, published by William Gee at the city of 
New Vork in or before the year 1871, being the catalogue of soda- 
water apparatus and materials made by William Gee for the year 

1871. 
53 A printed publication, published by William Gee at the 
city of New York in or before the year 1872, being the cata- 
logue of soda-water apparatus and materials made by William 
Gee for the year 1872. 

A printed publication, published by William Gee at the city of 
New York in or before the year 1873, being the catalogue of soda- 
water apparatus and materials made by William Gee for the year 
1873. 

A printed publication, published by G. D. Dows at Boston, Massa- 
chusetts, in or before the year 1867, being the catalogue of Dows’ 
ice-cream soda apparatus for the year 1867. 

A printed publication, published by G. D. Dows at Boston, Massa- 
chusetts, in or before the year 1868, being Dows’ catalogue of soda 
apparatus for the year 1868. 

A printed publication, published by G. D. Dows at Boston, Massa- 
chusetts, in or before the year 1869, being the catalogue of soda- 
water apparatus made by G. D. Dows for the year 1869. 

A printed publication, published by Dows, Clarke & Van Winkle 
at London, England, in or before the year 1870, being the illus- 
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trated catalogue and price list of the American ice-cream soda-water 
apparatus and all apparatus for making, bottling, and drawing soda 
water. 

A printed publication, published by G. D. Dows at Boston, Massa- 
chusetts, in or before the year 1870, being the illustrated catalogue 
or price list for America of the ice-cream soda-water apparatus and 
all apparatus for making and drawing soda water. 

A printed publication, published by G. D. Dows & Co., published 
at Boston, Massachusetts, in or before the year 1871, being an illus- 
trated catalogue and price list for America of the iceberg and ice- 
cream soda apparatus and for all apparatus for making and draw- 
ing soda water of G. D. Dows & Co. 

A printed publication, published by G. D. Dows & Co., published 
at Boston, Massachusetts, in or before the year 1872, being the illus- 
trated catalogue and price list for America of the iceberg and ice- 
cream soda apparatus and all apparatus for making and drawing 

soda water of G. D. Dows & Co: 
o4 A printed publication, published by G. D. Dows & Co., 
published at Boston, Massachusetts, in or before 1873, being 
a descriptive catalogue and price list of soda-water apparatus of G. 
D. Dows & Co. 

A printed publication, published by Charles Lippencott at Phila- 
delphia, Pa., in or before the year 1868, being the catalogue of soda- 
water apparatus of Charles Lippencott. 

A printed publication, published by Charles Lippencott at Phila- 
delphia, in or before the year 1869, being the catalogue of soda- 
water apparatus of Charles Lippencott. 

A printed publication, published by Charles Lippencott at Phila- 
delphia, Pa., in or before the year 1870, being the catalogue of soda- 
water apparatus of Charles Lippencott. 

A printed publication, published by Charles Lippencott & Co. at 
Philadelphia, Pa., in or before the year 1871, being the catalogue of 
soda-water apparatus, &c., made by Charles Lippencott & Co. 

A printed publication, published by Charles Lippencott & Co. at 
Philadelphia, Pa., in or before the year 1872, being the catalogue of 
soda-water apparatus, &c., made by Charles Lippencott & Co. 

A printed publication, published by Joseph Hindermeyer at 
Philadelphia, Pa., between the years 1867 and 1870, being the cata- 
logue of mineral-water apparatus of said Hindermeyer. 

A printed publication (or publications), published by Joseph 
Hindermeyer at Philadelphia, Pa., between the years and ' 
being the catalogue (or catalogues) of mineral-water apparatus of 
said Hindermeyer. 

A printed publication, published by E. Bigelow (Samuel Bowles 
& Co., printers), at Springtield, Massachusetts, in or before the year 
1872, entitled * Bigelow’s Hints on Making Soda and Syrups for the 
Soda Counter.” 

A printed publication, published by Schultz and Warker at the 
city of New York in or before the year 1865, entitled “Schultz and 
Warker’s Mineral Spring Waters, their Chemical Composition, 
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55 A printed publication, published by Schultz and Warker 

at the city of New York in or before the year 1873, entitled 
“Schultz and Warker’s Catalogue and Price Current of Mineral 
Waters, &c.” 

A printed publication. published by Rouget De Lisle at Paris, France, 
in or about the year 1863, entitled “ Encyclopwdie Roret-Eaux et 
Boissons Gazeuses, comprenant la fabrication des Vins Mousseux.” 

A printed publication, published by Henry Carey Baird at Phila- 
delphia, Pa., in the year 1851, entitled “ The Practical Metal Work- 
er’s Assistant,” by Oliver Byrne. 

A printed publication, published at Paris in or about the year 
1867, entitled “ De Boissons Gazeuses aux point de nil alimentaire, 
hygiénique et industriel, par Hermann La Chapelle et Ch. Glover,” 
edited by Emile Bourdelin. | 

And in the following English patents: | 

English patent No. 6238, of March 8, 1832, to Frederick Collier 
Bakewell. 

English patent No. 2749, of January, 1804, to George Alderson. 

English patent No. 9626, of February 11, 1843, to Robert Hicks. - 

English patent No. 3232, of May 4, 1809, to William Francis 
Hamilton. 

English patent No. 8421, of March 7, 1840, to Hayward Tyler. 

English patent No. 11957, of November 11, 1847, to Frederick 
Collier Bakewell. 

. English patent No. 13525, of February 24, 1851, to Gabriel Didier 
évre. 

English patent No. 1595, of July 4, 1853, to Gabriel Didier Févre. 

English patent No. 1450, of July 3, 1854, to Fontaine Moreau. 

English patent No. 1175, of May 17, 1856, to Richard Knight. 

English patent No. 732, of March 18, 1863, to Auguste Morel. 


English patent No. 1482, dated May 14, 1869, to Bar- 
bow. 
56 English patent No. 1671, dated July 1, 1861, to J. H. John- 


son. 

English patent No. 1275, dated June 5, 1865, to George Hadfield. 

English patent No. 644, dated March 6, 1863, to William E. New- 
ton. 

English patent No. 8346, dated July —, 1840, to Samuel Brown. 

English patent No. 13125, dated December 20, 1855, to William 
Cox. 

English patent No. 9792, dated June 17, 1843, to Samuel Brown. 

And in the following French patents: 

French patent to Gaillard and Dubois of April 2d, 1853, new 
series, vol. 51, page 27. 

French patent to Clerget, new series, vol. 16, page 330. 

French patent to Rasi, new series, vol. 20, page 301. 

French patent to Perieve, new series, vol. 49, page 196. 

French patent to Briet, new series, vol. 58, page 178, plate 14. 

French patent to Briet, August 29, 1843, vol. 91, page 413, plate 16. 

French patent to Mondollot, new series, vol. 29, page 138, plate 38. 

French patent to Briet, of April 3, 18438 vol. 48, page 68, plate 8. 
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French patent to Briet, of August 3, 1849, new series, vol. 8, page 
248, plate 36. 
French patent to Martin, of December 20, 1854, new series, vol. 43, 
page 112, plate 22. 
French patent to Durapot, new series, vol. 28, page 15. . 
French patent to Lepage and Bonheir de |’Eclure, new series, vol. 
28, page 89. 
: ‘y rench patent to Thomas and Langier, new series, vol. 14, page 
207. 
French patent to Grassal, vol. 90, page 49, plate 5. 
French patent to Duchesne, new series, vol. 15, page 42. 
o7 French patent to Mero, of January 18, 1845, new series, vol. 
2, page 234. 
French patent to Briet, vol. 21, page 370, plate 26. 
French patent to Sicouly, No. 18751, new series, vol. 63, page 56, 
late 9. 
r French patent, No. 19158, to Nouveau, new series, vol. 64, page 
56, plate 9. 
French patent to Carminali, new series, vol. 68, page 237, plate 
32, No. 21111. 
French patent No. 24744, of December 31, 1859, to Glover. 
French patent to Mondollot, No. 25747, new series, vol. 76, page 
194, plate 43. 
French patent to Belleville et Martin, No. 53025, of February 20, 
1862, new series, vol. 83. 
—" patent to Vignon and Carlier, of 1864, new series, vol. 88, 
plate 1. 
French patent, No. 61401, of January 5, 1864, to Lecointe and Vil- 
lette, new series, vol. 89, plate 3. 
French patent to Mondollet (arts chemiques Boissons), 3d series, 
vol. 10, page 116, plate 8. 
French patent to Adolph L. F. Herman, of Sept. 21, 1842, No. 
12134. 
French patent to Antoine Perpignac, of October, 1837, No. 8936. 
French patent to Julien Auguste Barbareau, of June 11, 1840, No. 
5880. 
French patent to Antoine Dida, of September, 1834, No. 6735. 
French patent to Hyacinthe Ozouf, of October 9, 1844, No. 19. 
French patent to M. Savaresse, of May 26, 1845, No. 938. 
And in the following Belgian patents: 
Belgian patent, No. 27012, to Kirk, vol. 15, page 18, plate 665. 
And in the following letters patent of the United States of 
America granted to— 
Samuel Fahnestock, April 23, 1819. 
58 J. Ambler, Jr., June 13, 1831. 
F. Douglass, Nov. 30, 1858, No. 22170. 
William Hoffmire, July 31, 1860, No. 29376. 
E. T. Woodward, August 12, 1862, No. 32188. 
Dand T. William, June 30, 1863, No. 39086. 
KF. M. Ruschhaupt, April 19, 1864, No. 42447. 
Schultz and Warker, August 9, 1864, No. 43798. 
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J. D. Lynde, November 1, 1864, No. 44873. 

A. J. Ohmer, November 22, 1864, No. 45170. 

J.C. and G. Shackleton, March 14, 1865, No. 46825. 

Albert Hallowell, June 20, 1865, No. 48273. 

Day and Chapman, October 31, 1865, No. 50694. 

W. C. Reutgen, December 5, 1865, No. 51352. 

A. J. Ohmer, January 16, 1866, No. 52069. 

T. C. Taylor, February 27, 1866, No. 52909. 

A. D. Schnackenberg, April 9, 1867, No. 63756. 

D. Needham, June 4, 1867, No. 65500. 

William Gee, October 22, 1867, No. 69986. 

J. D. Lynde, November 19, 1867, No. 71028. 

John C. Johnson, January 28, 1868, No. 73726. 

A. P. Cook, August 25, 1868, No. 81345. 

John F. Boynton, July 13, 1869, reissue No. 3546. 

J. R. Brown, August 17, 1869, No. 93802. 

William Gee, August 17, 1869, No. 93700. 

Garrigan and Hall, November 30, 1869, No. 97290. 

Gustavus D. and Calvin Dows and Cushing, January 25, 1870, 
antedated January 12, 1870, No. 99170. 

W. H. Bate, December 20, 1870, No. 110,190. 

A. M. Blanchard, April 9, 1872, No. 125,531. 

Kubby and Crailsheim, April 12, 1870, No. 101,889. 

J. D. O'Donnell, August 8, 1871, No. 117,805. 

D. Burnett, November 21, 1871, No. 121,154. 

O. Zwietusch, July 30, 1872, No. 130,001. 

J. W. Stanton, April 1, 1873, No. 137,330. 

O. F. Stedman, November 4, 1873, No. 144,234. 

O. Zwietusch, November 18, 1873, No. 144,646. 

Robert M. Green, March 5, 1874, No. 148,116. 

J. W. Herrick, February 29, 1876, No. 174,075. 

C. Greiner, September 24, 1876, No. 182,658. 
5Y X. And this defendant, further answering, says that it is 
informed and _ believes it to be true that the said John Mat- 

thews, patentee as aforesaid, was not the original and first inventor 
and discoverer of any material or substantial par of the thing pat- 
ented aforesaid; but, on the contrary thereof, that the same thing 
in all material and essential features and particulars and the same 
principle and combinations had been, previous to the alleged inven- 
tion of John Matthews known to and used by the following-named 
persons, and had also been in public use or on sale in this country 
for more than two years before the complainant’s application for his 
letters patent, and that, amongst others, such prior knowledge or use 
had been had by the following persons whose names and residences 
are herewith stated and at the following-named places, to wit: 

Gustavus D. Dows, James W. Tuft, Alvin D. Puffer, Nicholas Cas- 
per, William Scramage, Cook (of Scramage Bros. & Cook), Her- 
mann Streater, Conrad Sturteman, Kendall, —— Farmer (of 
Kendall & Farmer), Davis (of Davis & Halbourg), William F. 
Morse, Herbert A. Fiske, Andrew J. Morse, —— Badger, S. D. Hicks, 
and Samuel G. Parker, all residihg in Boston, Massachusetts, and 
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having knowledge of prior use of the same at said Boston and other 
places. : 

Charles Greiner, Lucien Knapp, William Hoffmeire, E. S. Graves, 
J. H. Calkins, A. Hodderreid, Lalance, Florian Grosjean, John 
Johnson, William Gee, Orth (of Orth & Co.), Carl H. Schultz, 
Thomas Warker, Henry Knox, J. G. C. Taddiken, William C. Tra- 
geser, Henry Steeger, C. W. Heynen, Graves, Peer (of 
Graves & Peer), Peter De Lacy and William P. Byrne, all residing in 
in New York city, New York, and having knowledge of the prior 
use of the same at said New York city and other’ places. 

Charles Miller, William L. Heynen, Frederick Roenbeck, Howard 
Gross, and Charles Gross, all residing in Brooklyn, E. D., New York, 
and having knowledge of the prior use of the same at said Brooklyn, 

IX. D., and other places. 
60 John C. Sturteman and John Bekkenhuis, both residing in 
South Boston, Massachusetts, and having knowledge of the 
prior use of the same at said South Boston and other places. 

Thomas Davis, residing in East Boston, Massachusetts, and hav- 
ing knowledge of the prior use of the same at said East Boston and 
other places. 

A. Wilder and Charles H. Crane, both residing in Chelsea, Mas- 
sachusetts, and having knowledge of the prior use of the same at 
said Chelsea and other places. 

Thomas Lieb, Matthew Barr, William Holman, Jacob Arient, and 
Howard C. March, all residing in Woodhaven, Long Island, New 
York, and having knowledge of the priox use of the same at said 
Woodhaven and other places. 

Charles Lippincott, James Patterson, Robert M. Green, Joseph 
Hindermeyer, and Frederick Strabel, all residing in Philadelphia, 
Pennsylvania, and having knowledge of the prior use of the same at 
said Philadelphia and other places. | 

James F. Lewis, residing in West Somerville, Massachusetts, and 
having knowledge of the prior use of the same at said West Somer- 
ville and other places. | 

Silas B. Winn, residing in Salem, Massachusetts, and having 
le of the prior use of the same at said Salem and other 
places. 


Carters, residing in Dorchester, Massachusetts, and having 
knowledge of the prior use of thesame at said Dorchester and other 
places. 


Lain and Pain (of Lain and Pain), both residing in 
Rochester, New York, and having knowledge of the prior use of the 
same at said Rochester and other places. 

David Johnson, of South Baltimore, Maryland, having knowledge 
of the prior use of the same at said South Baltimore and other 

laces. 

H. T. Hill and Henry Waterman, of New Orleans, Louisiana. and 
having knowledge of the prior use of the same at said New Orleans 
and other places. 

F. Lange, residing in Astoria, New York, and having knowledge 
of the prior use of the same at said Astoria and other places. 
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61 Berlin Mineral Water Co. of Boston, Massachusetts, and 
having knowledge of the prior use of the same at said Boston 
and other places. 

William Stachlin, The Novelty Iron Works, John C. Boettner 
Edward H. Warker, J. C. Johnson, Joseph J. Wernck, Paul Dum- 
mer, Henry Downes, Frederick W. Weisebrock, George Matthews, 
and Charles H. Jones, all of the city of New York, and all havin 
knowledge of the prior use of the same at said New York city ont 
other places. : 

George W. Bennett, Armin D. Schnacken, John W. Stanton, Oscar 
Knapp, John G. Knapp, John Fagan, Thomas Brabsen, and John 
Bassimire, all of the city of Brooklyn, New York, and all having 
a of the prior use of the same at said Brooklyn and other 
places. 

Ernest L. Le Maitre, of East New York, New York, and having 
a a of the prior use of the same at East New York and other 

aces. 

' John P. Gruber, of Jersey City, New Jersey, and having knowl- 
edge of the prior use of the same at said Jersey City aforesaid and 
other places. 

John C. Milliken, of South Orange, New Jersey, and having 
knowledge of the prior use of the same at New York city, New York, 
and other places. ) 

Jules Shaumont and J. Harry Smith, of Woodhaven, Long Island, 
New York, and both having knowledge of the prior use of the same 
at said Woodhaven, New York city, New York, and other places. 

Moses H. Daniels, of Montclair, New Jersey, and having knowl- 
edge of the prior use of the same at said Montclair, New York city, 
New York, and other places. 

Charles Glover, of Paris, France, and Sampson Barnet, of London, 
England, and both having knowledge of the prior use of the sameat 
New York city, New York, and elsewhere within the United States 
of America. 

I. N. Herrick, John C. Everden, and John C. Kennedy, of Chicago, 
Illinois, and having knowledge of the prior use of the same at said 
Chicago and other places. 

J. D. O’Donnell, of Washington, D. C., and having knowledge of 

the prior use of the same at said Washington and other places. 
62 George C. Cushing, of Lowell, Massachusetts, and having 

knowledge of the prior use of the same at said Lowell and 
other places. 7 

G. Franz Heinichen, of Louisville, Kentucky, and having knowl- 

edge of the prior use of the same at said Louisville and other 
laces. 

, William Hoffmire, of San Francisco, California, and having knowl- 

edge of the prior use of the same at said San Francisco and other 
laces. 

O. Zwietusch, of Milwaukec, Wisconsin, and having knowledge of 

the prior use of the same at said Milwaukee and other places. 

James Anderson, of Allegheny, Pennsylvania, and having knowl- 
edge of the prior use of the same at said Allegheny and other 
places. 
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Frank Spinning, of Steilacoom, Washington Territory, and hav- 
ing knowledge of the prior use of the same at said Steilacoom and 
other places. 

William A. Traver, of Rhinebeck, New York, and having knowl- 
edge of the prior use of the same at said Rhinebeck and other 

laces. 
, John F. Boynton, of Syracuse, New York, and having knowl- 
edge of the prior use of the same at said Syracuse and other places. 

Albert M. Blanchard, of Ellington, New York, and having knowl- 
edge of the prior use of the same at said Ellington and other 

ylaces: 

Wallace H. Bate, of East Somerville, Massachusetts, and having 
knowledge of the prior use of the same at said East Somerville and 
other places. 

Daniel Needham, of Groton, Massachusetts, and having knowl- 
edge of the prior use of the same at said Groton and other places. 

Alonzo P. Cook, of Collins Centre, New York, and having knowl- 
edge of the prior use of the same at said Collins Centre and other 
places. 

J. R. Brown, of New Haven, Connecticut, and having knowledge 
of the prior use of the same at said New Haven and other places. 

And divers other persons whose names and residences and 

63 the places where they respectively had known and used the 

same are at present unknown to this defendant, but which 

this defendant prays to be allowed to set up and insert in its answer 

as soon as it ascertains the same, all of which use and knowledge 
was prior to the pretended invention of said Matthews. 

XI. And this defendant, further answering, aversand charges the 
fact to be that the said John Matthews was not the original and first 
inventor of the said alleged improvements in soda-water apparatus 
described and claimed in said reissued letters patent No. 8837 of 
August 5, 1879, but, on the contrary thereof, that the same in all 
material and essential features and the same principle and combi- 
nation were, previous tothe said alleged invention of John Matthews, 
fully described and set forth in the publications and letters patent 
hereinbefore recited as to said reissued letters patent No. 8834 and 
also in the following letters patent long prior to the alleged or any 
invention or discovery thereof in the said Matthews, to wit: 

French letters patent to— | 

Alves, of December 29, 1853. 

Blaizot & Thiebaut, of Apri] 19, 1854. 

Lawandowski, of October 18, 1855. 

Savaresse, contained in volume 89, page 129, plate 4. 

Lepage, Orzouf and Bourg, No. 25699, vol. 76, page 78, plate 19. 

Glover, No. 25706, vol. 76, page 96, plate 22. 

And in the following letters patent of the United States to— 

T. Warker, March 18, 1862, No. 34707. 

J. D. Lynde, April 8, 1862, No. 34894. 

A. Walton, September 16, 1862, No. 36490. 

Loomis and Thompson, February 17, 1863, No. 37722. 

Geoghegan and Ulmer, February 24, 1863, No. 37747. 
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William A. Traver, October 8, 1872, No. 132,036. 

F. Spinning, June 9, 1874, No. 151,808. 

XII. And this defendant, further answering, says that it is in- 

formed and believes it to be true that the said John Mat- 
64  thews, patentee as aforesaid, was not the original and 

first inventor and discoverer of any material or substantial 
part of the thing patented aforesaid; but, on the contrary thereof, 
that the same thing in all material and essential features and par- 
ticulars and the same principle and combination had been, previous 
to the alleged invention of John Matthews, known to and used by 
the following-named persons, and had also been in public use or on 
sale in this country for more than two years before the complainant’s 
application for his letters patent, and that, amongst others, such prior 
knowledge or use had been had by the persons whose names have 
been hereinbefore set up and recited in reference to said first-named 
reissued letters patent No. 8834. 

XIII. And this defendant, further answering, avers and charges 
the fact to be that the said John Matthews was not the original and 
first inventor of the said alleged improvements in vessels for con- 
taining gases and liquids under pressure described and claimed in 
said letters patent No. 159,433 of February 2d, 1875; but, on the 
contrary thereof, that the same things in all material and essential 
features and the same principle and combination were, previous to 
the said alleged invention of John Matthews, fully described and set 
forth in the publications and letters patent hereinbefore recited as to 
said reissued letters patent Nos. 8834 and 8837 and also in the follow- 
ing letters patent of the United States long prior to the alleged or 
any invention or discovery thereof in the said Matthews, to wit: 
Letters patent of the United States to R. M. Green, March 3d, 1874, 
No. 148,116; Charles Greiner, November 30, 1875, No. 170,551. 

XIV. And this defendant, further answering, avers and charges 
the fact to be that the said John Matthews was not the original and 
first inventor of the said alleged improvements in fountains for con- 
taining aerated beverages described and claimed in said letters pat- 
ent No. 179,583 of July 4, 1876; but, on the contrary thereof, that 
the same thing in all material and essential features and the same 

meee. 2 and combination were, previous to the said alleged 
65 invention of John Matthews, fully described and set forth in 

the publications and letters patent hereinbefore recited as to 
said reissued letters patent Nos. 8854 and 8837 and said letters pat- 
ent No. 159,433 long prior to the alleged or any invention or discov- 
ery thereof in the said Matthews. 

XV. And this defendant, further answering, says that it is in- 
formed and believes it to be true that the said John Matthews, pat- 
entee as aforesaid, was not the original and first inventor and dis- 
coverer of any material and substantial part of the things‘patented 
in and by said letters patent Nos. 159,433 and 179,583; but, on the 
contrary thereof, that the same things in all material and essential 
features and particulars and the same principles and combinations 
had been, previous to the alleged invention of John Matthews, known 
to and used by the following-named persons, and had also been in 
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public use or on sale in this country for more than two years before 
the complainant’s applications for his said letters patent, and that, 
amongst others, such knowledge or use had been had by the persons 
whose names have been hereinbefore set up and recited in reference 
to said first-named reissued letters patent No. 8834. 

XVI. And this defendant, further answering, says that the articles 
to restrain the manufacture, use, and sale of which this suit is 
brought are made and are used and sold under the authority of and 
by virtue of the right vested in the manufacturer thereof so to do 
under United States letters patent granted unto Frederick W. Wiese- 
brock, reissue No. 5857, April 24, 1874: No. 166,440, August 3d, 1875; 
No. 161,845, April 6, 1875, and reissued letters patent granted unto 
George A. Huggins, September 28, 1869, and letters patent granted 
unto Henry W. Shepard, January 4, 1870, and letters patent granted 
unto Durnart Burnett, November 21, 1871, No. 121,154, and the sev- 

eral inventions therein severally described and claimed. 
66 XVII. And this defendant, further answering, denies that 

the complainant or any one else has ever, by the practice of 
said alleged inventions described and claimed in either the said two 
first-named original letters patent or the reissues thereof, or either 
said two last-named letters patent, being all the patents on which 
this suit is brought, made any soda-water apparatus or any other 
article to the great advantage of the public, or that the public have 
generally acknowledged and acquiesced in the alleged rights of the 
complainant. 

XVIII. And this defendant, further answering, says that the said 
patentee, John Matthews, after his alleged and pretended inventions 
of said alleged improvements, abandoned the same to the public, as 
this defendant will show at the hearing hereof; and it avers and 
charges the fact to be that the said letters patent and reissued letters 
patent and each of them are null and void by reason of the aban- 
donment of the alleged inventions therein severally described to the 

ublic. 

XIX. And this defendant further says that it is ignorant of how 
much trouble, time, and meney the said complainant may have ex- 
pended in and about the said several alleged inventions and leaves 
him to make such proof thereof as he may be advised. 

XX. And this defendant, further answering, denies that it has ever 
contrived to injure said complainant or to defraud him of any profits, 
benefits, and advantages whatever, and further denies that it is now 
threatening or ever has threatened to make, use, and sell, or to make, 
to use, or sell any soda-water apparatus or any other article in in- 
fringement of the said alleged improvements or inventions described 
and claimed in the said letters patent and reissued letters patent here 
in suit, and it denies that it has ever at any time or place made, 
used, or sold any such article. 

XXI. And this defendant, further answering, says, on information 

and belief, that in view of the state of the art as it existed at 
67 the time of the several alleged inventions of said Matthews 
the same did not cover any new and useful art, machine, 
manufacture, or composition of matter, or any new and useful im- 
provement in any art, machine, manufacture, or composition of mat- 
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ter, and that the subject-matter embraced in said several letters 
patent and reissued anes patent is not such as can lawfully be 
the subject of letters patent. 

XXII. And this defendant, further answering, avers and charges 
the fact to be that the patentee has claimed as new in said two re- 
issued letters patent more than he had a right to claim, and more than 
that of which he was the original and first inventor or discoverer ; 
and that said complainant had full knowledge of said facts long 
before the filing of his bill of complaint, and that the complainant 
should have filed his disclaimer to the part or parts of the thing or 
things patented in the said two reissued letters patent, of which he 
was not the original or first inventor or discoverer, and that he un- 
reasonably neglected and delayed to file said disclaimer and there- 
fore he is not entitled to recover of this defendant any profits or 
damages for the infringement of said letters patent or costs of suit 
thereupon ; and this defendant claims the benefit hereof as if the 
same had been specially pleaded to the bill of complaint. 

XXIII. And this defendant, further answering, denies each and 
every other allegation in the said bill of complaint contained not 
hereinbefore admitted, controverted, or denied, and without this, that 
any other matter or thing in the said bill of complaint contained 
material or necessary to make answer unto and not herein and hereby 
well and sufficiently answered unto, confessed or avoided, traversed 
or denied, is true to the knowledge or belief of this defendant. 

Wherefore this defendant denies the right of this complainant to 
the relief prayed against it in the bill of complaint herein. 

All which matters and things this defendant is ready, willing, and 

anxious to aver, maintain, and prove as this honorable court 
68 shall direct, and it humbly prays that it may be hence dis- 

missed with its reasonable costs and charges in this behalf 
most unjustly and inequitably sustained. 

And will every pray, &c. 

[Corporate Seal. ] 
IRON CLAD M’F’G CO., 
By H. W. SHEPARD, Pres’t. 


BETTS, ATTERBURY & BETTS, 

Solicitors for Defendant, 120 Broadway, N. Y. City. 
FREDERICK H. BETTS, 

120 Broadway, N. Y. City. 
ERNEST C. WEBB, 

22 Cliff Street, N. Y. City, of Counsel for Defendant. 


UnitTep STATES OF AMERICA, oii 
State of New York, County of New York, | ~° 


Henry W. Shepard, being duly sworn, on his oath deposes and 
says that he is the president of the Iron Clad Manufacturing Com- 
any, the defendant named in the foreguing answer subscribed by 
fim as such president; that he has read the same and knows the 
contents thereof, and that the same is true of his own knowledge, 
o—119 
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except as to the matters therein stated on information and belief, { 


and as to those matters he verily believes it to be true. 
HENRY W. SHEPARD. 


Subscribed and sworn to before me this 28th day of June, A. D. e 
1880. 


[r. s.] ARTHUR C. WEBB, oy 
Notary Public (No. 89), N. Y. County. , 

69 Circuit Court of the United States for the Southern District of Rw wy 
New York. In Equity. 

JOHN MATTHEWS ~ 
vs. 
THe Iron CLAD MANUFACTUKING COMPANY. | 

The replication of John Matthews, complainant, to the answer of | 

The Iron Clad Manufacturing Company, defendant. 


This repliant, saving and reserving unto himself, now and at all 
times hereafter, all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said answer, for replication thereto, says that he will aver, 
maintain, and prove his said bill of complaint to be true, certain, 
and sufticient in law to be answered unto, and that the said answer 
of the said defendant is uncertain, untrue, and insufficient to be re- 
plied unto by this repliant— 

Without this, that any other matter or thing whatsoever in the 
said answer contained material or effectual in law to be replied unto 
and not herein and hereby well and sufficiently replied unto, con- 
fessed or avoided, traversed or denied, is true: 

All which matters and things this repliant is and will be ready to 
aver, maintain, and prove as this honorable court shall direct, and 
humbly prays as in and by his said bill he has already prayed. 

A. V. BRIESEN, 


Solicitor for Complainant. 


70 [Endorsed :] United States circuit court, southern district 

of New York. In equity. John Matthews vs. The Iron Clad 
Manufacturing Company. Replication. <A. V. Briesen, solicitor for 
complainant, No. 229 Broadway, New York, N. Y. U. S. circuit 
court. Filed Jul- 29, 1880. John I. Davenport, clerk. 
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71 United States Circuit Court, Southern District of New York. 
In Equity. 


JoHN Matruews, Complainant, 
"a, 
THE Iron Clap MANUFACTURING Company, Defendant, 


New York, October 21st, 1880.. 
Testimony taken on the part of the complainant, under and pursu- 
ant to the 67th rule of the Supreme Court of the United States, as 
amended, for final hearing, before John A. Shields, Esq., a stand- 
ing examiner of said court. 


Present: A. V. Briesen, Esq., of counsel for complainant, and 
Fred’k H. Betts, Esq., of counsel for defendant. 

Counsel for complainant again offers in evidence the following 
four letters patent, to wit: Reissued letters patent No. 8834, dated 
August 5th, 1879, granted to John Matthews for improvement in 
soda-water fountains. The same is marked Complainant’s Exhibit 
A, J. A.S., Ex’r, Oct. 21, 1880. 

Reissued letters patent No. 8837, dated August 5th, 1879, granted 
to John Matthews for improvement in soda-water apparatus, and 
the same is marked Complainant’s Exhibit B, J. A.S., Ex'r, Oct. 21, 

1880. 
72 Also letters patent No. 159,433, dated February 2d, 1875, 
granted to John Matthews for improvement in vessels for con- 
taining gases and liquids under pressure, and the same is marked 
Complainant’s Exhibit C, J. A. S. Ex’r, Oct. 21, 1880. 

Also letters patent No. 179,583, dated July 4th, 1876, granted to 
John Matthews for improvement in fountains for containing aerated 
beverages, axl the same is marked Complainant’s Ex. D, J. A.S., 
Ex’r, Oct. 21, 1880. 

Also a sectional soda-water fountain, and the same is marked 
Comp’t’s Ex. E, J. A. S., Ex’r. 

Counsel for defendant admits that the defendant prior to the filing 
of the bill herein and since Aug. 5, 1879, has made and sold one or 
more fountains in all respects like Ex. E. 

Counsel for complainant gives notice that at the hearing he will 
rely upon and read the record and proofs taken by both parties on 
the plea heretofore filed by the defendant herein. 

Complainant rests his prima facie case. 

Defendant’s counsel objects and will object to the record and proofs 
taken on the plea, on the ground that the same are not evidence or 
made evidence on the issues made by the answer and because the 
same were not taken after the issue was joined by the answer and 
replication thereto, as required by the rules and practice of this 


court; as such record was made and proofs taken before this present 


counsel for defendant was connected with the case, he desires an op- 
portunity to examine and cross-examine the witness or witnesses 
relied on to prove infringement. 


\ 
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Counsel for defendant gives notice that he will contend that no 
prima. facie case has been made out by the complainant for the reason 
that no one has completely testified in reference to which, if any, 
claims of the several letters patent of complainant are alleged .to be 
infringed. 

Counsel for complainant replies that the plea filed by the defend- 
ant raised the question of infringement; that the replication thereto 
made that question the sole issue; that issue having been raised by 
the defendant and proofs taken by the defendant and also by the 
complainant and duly filed, it is not for the defendant now to allege 
that on the question of infringement competent proof has not been 
taken. ' 

The answer merely repeats, as far as the question of infringement 
is concerned, the issue made by the plea, and all testimony bearing 
upon that issue and taken in this cause is competent to be read on 
‘inal hearing by both parties. 

Counsel for complainant cannot admit that the change of counsel 
on the part of the defendant can affect the competency of proofs 
taken under the supervision of the predecessor of the present counsel 
for defendant. 

Defendant’s counsel does not assent to the correctness of the view 
of complainant’s counsel as to the issues raised by the several 
pleadings. 


* * * * * * * 


73 Circuit Court of the United States for the Southern District 
of New York. In Equity. 


JouN Mattruews, Complainant, 
s. 
oe 
THE Iron CLAD MANUFACTURING COMPANY. 


New York, January 22d, 1881. 


Testimony taken on the part of the defendant, under and pursuant 
to the 67th rule of the Supreme Court of the United States, as 
amended, before John <A. Shields, Esq., a standing examiner of 
said court. 


Met pursuant to notice. 
Present: F. H. Betts, Esq., and E. C. Webb, Esq., of counsel for 
defendant, and A. V. Briesen, Esq., of counsel for complainant. 
Defendant’s counsel offers in evidence a certified copy of U. S. 
letters patent granted to D. and F. Williams, June 30, 1863, No. 
39068, for improved soda-water fountain, and the same is marked 
Defendant’s Exhibit No. 1, J. A. S., Ex’r, Jan’y 22, 1881. 
Defendant’s counsel also offers in evidence a certified copy of U. 8. 
letters patent granted to William Gee, October 22d, 1867, No. 
74 69986, for improvement in lining soda-water fountains, snd 
Jan’y the same is marked Def’t’s Exh. No. 2, J. A. S., Ex’r, 
22d, 18581. 
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Defendant’s counsel also offers in evidence a blue book, printed 
copy of English letters patent granted to Hayward Tyler, for manu- 
facture of soda water in bottles for the same, No. 8421, of 1840, 
and the same is marked Defendant’s Exhibit No. 3, J. A. S., Ex’r, 
Jan’y 22d, 1881. 

Defendant’s counsel also offers in evidence a blue book, printed 
copy of English letters patent granted to Robert Hicks for apparatus 
for impregnating liquid with gases, No. 9626, of 1843. The same is 
marked Defendant’s Exhibit No. 4, J. A. S., Ex’r, Jan’y 22d, 1881. 


ALVIN Davis PuFFER, a witness produced on the part of the de- 
fendant, being duly sworn, deposes and says: 


Q. 1. State your name, age, residence, and occupation. 

A. Alvin Davis Puffer; I am 61 years of age; I reside in Medford, 
Massachusetts, and I am a manufacturer of beverage apparatus. 

Q. 2. Does your business include the manufacture of soda-water 
fountains and apparatus for the manufacture of soda water? 

A. It does. 

Q. 3. How long have you been engaged in the branch of business 
referred to in the last question ? 

A. Doing business for myself I have been engaged in it upwards 
of 30 years, and acquainted with the business upwards of 40 years. 

Q. 4. Where is your manufactory and place of business? 
75 A. Boston, Massachusetts. 

Q. 5. About how many people do you keep employed in 
said business. 

A. The number varies from, I should say, 35 to 70. 

Q. 6. Please state what are the principal articles which you have 
been manufacturing during the period mentioned in said soda-water 
business. | 

A. The leading articles that make up the trade is, first, the gen- 
erator; second, the soda-water tank or fountain; third, the draft 
stand or draft fountain. Those are the leading articles. There are 
many smaller and necessary articles to make up the balance of the 
business. 

Q. 7. Please describe what a generator is. 

A. It is astrong, substantial vessel, built with two shells, the outer 
of which is usually iron or copper. The inner shell is always lead. 
Into this is put the carbonates or material containing the fixed gas. 
Above this vessel is a receiver for acid, from which the flow of the 
acid is regulated by a valve admitting the desired quantity into the 
first-named vessel, the combination of which sets at liberty the car- 
bonic acid gas, and this is drawn into the soda-water fountains or 
receivers to carbonate the water contained in the vessel. 

Q. 3. How long have you been manufacturing generators con- 
structed as described in your last answer? 

A. I am unable to fix the years, but I should say positively up- 
wards of 30 years. | 

Q. 9. During all that period have the generators been made by 
you with two shells, as described ? 
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A. They have. 

Q. 10. During ail that period have you used both copper and iron 
for the outer shells of the generators ? 

A. We have used copper for the outer shells during all of this 
period. We have used iron for the outer shell more recently. 

Q. 11. How long have you been using iron for the outer 

shells ? 
76 A. i think from 4 to 5 years. 7 
(). 12. Please describe in detail the method of manufactur- 
ing of generators, as you have practised it during the last 50 years, 
when the outer shells were made of copper, giving the number of 
pieces of which the different shells were made and the method of 
joining the pieces together. 

A. The copper generators, as we made them during thirty years, 
have been made in various ways. It was usual to take two pieces 
of copper, forming them up into a cylinder, then, by the use of what 
we term hard solder, brazing them. There was two round sheets cat 
up of a proper size and concaved, This was dovetailed into one end 
of the cylinder by cutting short slits into the end of the cylinder, 
and this concaved head, when firmly attached together, the brass 
solder was put upon the seams and this second brazing attached the 
head to the evlinder. One of these cylinders was enough larger 
than the other one to pass one cylinder over the end of the other 
evlinder to a distance of two or three inches. This being accom- 
plished a lining was made in a similar manner from lead, or, in 
many, cases the lead was beat up from the flat sheet to be the exact 
size and form of the outer shell. These two linings were joined to- 
gether in the center by the process of what we term burning. To 
illustrate this phrase: The lead is joined by lead, and not by solder. 
The outer shell is perforated when it becomes necessary to insert 
openings for the agitator shaft. The lining is now inserted within 
the outer shells. The upper and lower part is brought together, 
one overlapping the other so far that the lining touches top and 
bottom. 

This lining is perforated at the openings in the outer shell, but 
very much smaller. The lining is drawn through the outer or cop- 
per shell and laid over onto the outside surface. The necessary 
screws is placed upon each opening of these openings and by heavy 

joints solder made permanent. These openings are for the 
V7 purpose of introducing the carbonates, acid water taking the 

gas from it and cleaning the generator. A joint of heavy 
solder is passed entirely around the copper or outer shell where the 
two parts overlap each other. This copper shell is composed of four 
pieces; the lead lining is made up of two pieces and sometimes four 
pieces. The description of the manufacture of this generater de- 
scribes that which has been longest known in New England, and I 
believe it has been made in accordance with the description given 
more than fifty vears. In the meantime there has been many gen- 
erators made with the outer shell from copper and lined with lead, 
rarying in form and appearance but substantially made in the same 
way and answering the same purpose. 
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Q. 13. Have you made a sectional drawing of the form and com- 
bination of generator specifically described by you in your last an- 
swer ; if so please produce the same. 

A. I have. 


Witness produces it. The drawing is offered in evidence and 
marked Exhibit Puffer Generator No.1, J. A.S., Ex’r, Jan’y 22, 
188). 


Q. 14. You have said that there have also been made many gen- 
erators of different construction. Have you made a sectional draw- 
ing showing the form and _ construction of any other form of gen- 
erator besides that shown in the drawing Exhibit Puffer Generator 
No. 1; and, if so, please produce the same. 

A. I have made another drawing showing a sectional view of gen- 
erators that we have made and offer it in evidence. 


The drawing produced is offered in evidence and marked “ Puffer 
Generator No. 2, J. A. S., Ex’r, January 22, 1881.” 


78 Q. 15. How long have you manufactured and sold gener- 
ators of the form and construction shown in the drawing Ex- 
hibit Puffer Generator No. 2? 

A. We have made this style of generator, I should say, 30 years. 
The agitator shown is not precisely as we made them, the only dif- 
ference being this is made with bars whereas we usually perforated 
a flat plate. 

Q: 16. Please give a brief description of the method of construct- 
ing the generators like those shown in Exhibit Puffer Generator 
No. 2, as you have made the same during the last 30 years. 

A. This is made up of two shells, inner and outer, the outer shell 
being of copper. We make a cylinder of proper length from this 
material with two concaved heads, one of which is dovetailed and 
brazed as described in Exhibit No. 1. The shell for the top end is 
concaved and enough larger to overlap the cylinder two or three 
inches. This being accomplished, a lead cyiinder is made of proper 
size to closely fit the inside of the outer shell; two concaved heads 
are made of lead to closely fit the outer shell, both of which is burnt 
to the lead cylinder as described in Exhibit No. 1. This lining that 
we have described is in every part of pure lead without any aperture 
or opening and is ready to be inserted; the two parts of the cop- 
per shell are brought over this lining inclosing it completely. The 
copper shell has previously been perforated with proper-sized open- 
ings. The lead is now perforated with a much smaller opening, and 
is drawn through the copper openings and laid over the outside 
surface of the outside shell. The various screws required are sol- 


dered outside of these openings; the copper shell surrounded by a 
heavy band of solder where the head overlaps tlie cylinder. 

Q. 17. Is the method of manufacture of the two forms of gener- 
ator shown in the two drawings that you have produced, the same 
mode of manufacture which you have practiced for the past 30 
years ? 
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79 A. The drawing shown in Exhibit No. 1 we haven’t made 

for many years. There have been some made by other par- 
ties corresponding to it. The style of generator shown in Exhibit 
No. 2 we have made it substantially the same as it is shown here, 
with slight alteration in form, from 30 years ago down to the present 
time. 

(2. 18. Please mark on each of said drawings with letter A the 
points where the concave heads of the outer shell are joined to the 
cylinder of the outer shell by dovetailing or brazing. 

A. Witness does so. 

Q. 19. Please mark on each of said drawings with the letter B 
the parts which you have designated as the cylinders of the outer 
shell. ' 

A. Witness does so. 

Q. 20. Please mark with the letter a on each of said drawings the 
lead lining. 

A. Witness does su. 

Q. 21. Please mark the agitators on each of said drawings with 
the letter C. 

A. Witness does so. 

Q. 22. Please mark the portions that you have called screws with 
the letter D. 

A. Witness does so. 

Q. 23. Please mark the joint where the portions of the shell are 
overlapped and covered with a band of solder with the letter E. 

A. Witness does so. 

Q. 24. Where did you manufacture these 2 forms of generators 
shown in the drawings Exhibit Puffer Generator No. 1 and No. 2? 

A. All in Boston. 

Q. 25. Was the lead lining of all of those generators continuous 
throughout the interior except where it was perforated by the screw 
holes marked D? 


Objected to as leading. 


A. The linings I think were perfectly continuous in their 
80 own metal in all parts, if we except the necessary openings. 
Q. 26. What was the object of lining these generators with 
lead ? | 
A. The acid has but a slight action on the lead, whereas with 
other metals the action would be rapid and the vessel soon destroyed. 
Q. 27. What internal pressure of gas were these generators capable 
of withstanding without stretching ? 
A. I should say from 500 to 700 pounds. 
Q. 28. At what pressure were they tested before leaving your fac- 
tory ? , 
A. They were usually tested at 400 pounds and upwards. The 
test made is not so much for strength as it is to find a leak. 
Q. 29. What was the thickness of the copper forming the shell of 
these generators ? 
_A. The thickness of copper for Exhibit No. 1—my impression is 
that it was No. 8 to 10, the English wire gauge. In Exhibit No 2 
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the generator was made much smaller, and the thickness of copper, 
. I should say, varied from 12 to 14, English wire gauge. 

Q. 30. What was the capacity of the generator of Exhibit No. 2? 

A. We have made them as large as up to 100; the number given 
corresponds to the number of gallons of water that it will charge; 
I a further say that it wasn’t usual to make them in this style 
so large as that. 

Q. 31. And what was the capacity of the generators like Exhibit 
No. 2, which you say were made with a thickness of copper varying 
from 12 to 14, wire gauge? 

A. The variations from .12 to 14 pertained, I think, to generators 
of a small class, of which we made great numbers; those of a 
capacity of 75 to 100 were made of thicker material; I have given 
the thickness as I have it in my mind, not having anything at hand 

to refer to. 


< 81 Q. 32. What was the thickness of the lead lining in these 
| generators ? ‘ 
- A. It varied in thickness according to the size of the generators ; | 
a the thinnest used weighs eight pounds to the square foot, and from 


A that weight to 10, 12, and 14, according to the size of the generators. 
Adjourned by consent to February 3d, 1881, at 11 o’clock a. m. 


New York, February 3, 1881. 


Met pursuant to adjournment. 
Present: Counsel as before. 


ie ‘ * * * * * * * 


Direct examination of the witness, Mr. PuFFER, continued. 


By Mr. Betts: 


Q. 33. How long have you been accustomed to manufacture soda 
or mineral water fountains? 
A. I have been in the business of manufacturing and selling for 
about 35 years. We have made the fountains from copper and iron 
«? at my factory for nearly 20 years. 
, Q. 34. Where was said factory for the 20 years? 

A. At 46 and 48 Portland street, Boston, and 48 Sudbury street. 

Q. 35. Please describe what a fountain for holding soda or mineral 
waters is. 

A. A vessel which has been largely constructed of copper, 

82 iron,and steel, in some cases coated with tin and in others lined 

with sheet block tin, made of sufficient strength to resist the 

elastic force of great pressure, and to contain from 6 to 18 gallons in 
its full measurement. 

Q. 36. You spoke in your last answer of fountains lined with sheet 
block tin. How long have you known of and made,such fountains? 
is A. We lined fountains and coolers as early as 1869, and probably 
at an earlier date. 

Q. 37. Do you know of any specific instance of the making of a 
fountain lined with sheet block tin as early as 18697 And, if so, state 
y 6—119 
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if vou know for whom you know that such fountain or fountains were 
made by you. 


Objected to as leading. 


A. I made for Benedict & Burton, of Norwalk, Ohio, two mineral- 
water fountains No. 9, lined with sheet block tin. 

Q. 38. Do you remember the time in 1869 when said fountains 
were so made by you for said Benedict & Burton ? 

A. Benedict & Burton’s letter ordering the fountains is dated Nor- 
walk, Ohio, May 20th, 1869. My record of the order in my order 
book is under date of May 22d, 1869. They were delivered May 29, 
the same year. ) 

(). 39. Please describe in detail the construction of these fountains 
so made for Benedict & Burton in May, 1869; and if you have made 
a drawing illustrating such construction, please produce the same. 

A. I have made a drawing, which I here produce, showing the 
lining within the copper fountain. The manner of construction is 
in accordance with the usual way of constructing. The copper fount- 
ain was in two parts; one shell was sufficiently large to overlap the 
other at the centre. <A similar fountain was constructed of rolled 

shect block tin made to closely fit the copper shell in all 
83 of its parts. The copper shell was then placed over the inner 

or tin fountain; thetwo parts of thecopper fountain was made to 
overlap each other until the top and bottom part of the copper fount- 
ain came in contact with the tin lining of the fountain. The tin lin- 
ing was then brought up through a hole previously made in the copper 
fountain and lapped over, the bung was then soldered upon this, and 
the laps of the copper fountain was soldered with a heavy band of 
solder. 


The drawing produced by the witness is offered in evidence and 
is marked Defendant’s Exhibit Benedict Fountain, J. A. S., ex- 
aminer, February 3, 1881. : 


Q. 40. You speak, in your last answer, of the copper fountain 
having been in two parts. Were those two parts each of a single 
piece or made up of more than one piece? : 

A. Each of the halves were made from two pieces of copper. 

Q. 41. Please describe how and where the two pieces of copper 
which formed each of the halves were united, and indicate on the 
drawing the points of junction between the two pieces which formed 
the halves. 

A. A cylinder was first made, one end of which was slightly 
drawn in to receive a concave head, which would make about one- 
fifth of the depth, and the joinings were made at the point X X X X. 

Q. 42. How was the joint between the cvlinder and the concaved 
head of each part made? 

A. The two parts were dovetailed together by cutting into the 
edges of each piece; the same was then hammered down so as to 
bring the two parts into close contact, and then they were brazed. 
By the word brazing IT mean the use of solder, which is usually 
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made from copper and spelter or zinc—50 per cent. of each, 
84 This is placed upon the seam in small ——— borax is 

sprinkled over it, then subjected to a bright red heat. This 
hard — goes through the seams and attaches the two parts firmly 
together. 

ra) 43. What do the letters A A A and the red line in said draw- 
ing, Defendant’s Exhibit Benedict Copper Fountain, indicate? 

A. They indicate the sheet lining. 

Q. 44. What do the letters B B B B indicate? 

A. They indicate the copper shell or fountain. It indicates that 
position of the fountain when being made, which is first a cylinder. 

Q. 45. What do the letters C C C C indicate? 

A. They indicate the concaved heads. 

(. 46. What does the letter D indicate? 

A. It indicates the bung at the top of the fountain. 

Q. 47. I notice marks of a screw thread in the bung D. What is 
that screw for? 

A. That is for screwing the faucet that regulates the flow of the 
within contents. 

Q. 48. What are the parts marked E in the drawing for? 

A. Those are the trunnions on which the fountain is supported and 
revolves. 

Q. 49. Why is it desirable to revolve a fountain ? 

A. To incorporate or mix the gas with the water. 

Q. 50. What was the thickness of the band of solder which united 
the two halves of the shell? 

A. In the centre it was from } to 1 inch, tapering to nothing on 
either side. 

Q. 51. You spoke of the fountains made for Benedict and Burton 
in May, 1869, as lined with sheet block tin, and have described the 
construction of the same. Were all of your soda and mineral water 
fountains at that time lined with sheet block tin, or was this an ex- 
ceptional case ? 

A. The most of the fountains made by us were only washed with 
block tin; but very few were lined with sheet block tin prior to 

1871. 
85 Q. 52. Did you charge any different price to Benedict & 
Burton for the fountains made for them, as you have de- 
scribed, in May, 1869, than you usually charge for fountains of the 
same size and only washed with tin in the inside? 

A. We charge something more than twice as much as we charged 
for soda fountains of the same capacity. ; 

Q.53. How much did you charge Benedict & Burton for the fount- 
ains which vou have described as made for them in May, 1869? 

A. We charged them $75 each, from which there was a discount 
made of 10%, in accordance with a previous large bill purchased by 
them. 

Q. 54. What was vour usual price for gopper soda fountains No.9, 
tin washed only? 

A. Thirty-five dollars. 

Q. 55. You have referred to various entries in your books from 
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which you have refreshed your recollection upon matters! above 
stated by you. Are those books here present? 

A. They are. 

Q. 56. Please turn to your order book and state on what page and 
under what date you find Benedict & Burton’s said order. 

A. The order is entered in my book under date of May 22d, 1869, 
page 5, and reads as follows: “ Benedict & Burton, Norwalk, Ohio, 
2 No.9 mineral-water fountains, funnel and connecting pipes; same 
discount as before.” 


Entry in the order book referred to is here exhibited and the same 
marked fur identification Puffer Order Book, J. A. S., examiner, 
February 3,:1881. 

Q. 57. What were the “funnel and connecting pipes” referred to 
in said order? 

A. They were parts that belonged to a previous lot of goods that 

was omitted when sent to them (Benedict and Burton). 
86 Q. 58. Please turn to your day book and state whether you 
find the entry of the delivery of said Benedict & Burton’s 
order: and, if so, under what date and on what page? 

A. I find charged to Benedict & Burton two No. 9 mineral-water 
fountains at $75 each, less 10 per cent., under date of May 29, 1869, 
and on page 293 of my day book. 

Q. 59. You spoke of the ordinary price of No. 9 tin-washed fount- 
ains having been $35 at that time. Please refer in said book to any 
entries showing such price about that time. | 

A. I find on page 294, June Ist, 1869, four No. 9 copper fountains 
carried out at $140, sent to Humphrey, Heming & Co., Detroit, Michi- 
gan. I find on page 3500, daied June 8th, 1869, one No. 9 copper 
fountain, $35, sold to Lorenz Bros., Toledo, Ohio. I find on page 
286, dated May 19, 1869, charged to Lorenz Brothers, Toledo, Ohio, 
two No. 9 copper fountains, $70. I find on page 283, May 15, 1869, 
charged to G. L. Rice & Brothers, North Adams, Mass., two No. 9 
soda fountains, at $30—860. I[ think those were second-handed. 
On page 282, May 15, 1869, charged to [. B. Wooster, Mormence, 
Illinois, two No. 9 copper fountains, $70. 

Recess for half hour. 

The day book referred to by the witness is here exhibited and 
marked for identification Puffer Day Book, J. A. S., examiner, Feb- 
ruary 3, 1851. 


Q. 60. Did you publish in your business any catalogue of your 
soda and mineral water apparatus in the year 1869? 

A. I did. 

Q. 61. Have you here one of your original catalogues published 
in that year? 

A. I have. 

Q. 62. Please produce the same. 

A. I now produce it. 
87 Q. 63. When was the catalogue that you have produced 
published—what time in the vear 1869? 
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A. It bears date February. 1869. 

Q. 64. Is there in that catalogue a picture of and reference to the 
fountains manufactured by you lined with sheet block tin, of which 
you say you sold two to Benedict and Burton in 1869? If so, please 
state upon which page of the catalogue you find said picture and 
reference. | 

A. There is a picture representing the style of fountain we sold 
Benedict and Burton in 1869. A description of the same is given 
at the bottom of the page 28, with prices attached. 


The catalogue referred to is offered in evidence and marked Puffer 
Catalogue, 1869, J. A. S., examiner, February 3, 1881. 


Q. 65. Was this catalogue published about the time it bears date, 
February, 1869? 

A. It was. 

(. 66. You have mentioned one sale of these sheet block tin lined 
mineral-water fountains to Benedict and Burton; do you know any 
other personsto whom you sold such fountains at or about that time? 

A. I don’t know of anybody at about that time; some two years 
later 1 know of a party. 

Q. 67. To whom did you sell any such fountains about two years 
later ? 

A. We sold to Clark and Parsons, Northampton, Massachusetts, 
one fountain lined with sheet block tin. 

Q. 68. Can you give the date of that sale? 

A. Referring to a memorandum that 1 made something like a 
year ago, I find the date to be May 22, 1871. 

Q. 69. Have you here the book which contains the entry of that 
sale? 

A. I have not; the books can be produced if necessary; they are 

at Boston, Massachusetts. 
88 Q). 70. Did you publish a catalogue of your soda and min- 
eral water apparatus in 1870; and, if so, have you one of the 
original catalogues of that vear with you? 

A. I did, and got a copy of the same here. 

Q. 71. Please state whether said fountains lined with sheet block 
tin are shown in this catalogue of 1870; and, if so, on what page ? 

A. It is shown in the 1570 catalogue, on page 30. 


Catalogue of 1870 offered in evidence and marked Def’t’s Ex- 
hibit Puffer Catalogue of 1870, J. A. S., Ex’r, February 3, 1881. 


Q. 72. What internal pressure were the fountains that you made 
for Benedict and Burton tested to stand ? 

A. All fountains made by me in every instance, by my direction, 
is tested to a pressure not less than 350 pounds per square inch, and 
Benedict & Burton’s must have had that or more. 

Q. 73. To what internal pressure are soda and mineral water fount- 
ains ordinarily subjected tu in use? 

A. From 160 to 212 pounds to the mech; I recommend not less 
than 200 pounds. 

Q. 74. Is there any difference between fountains intended for soda 
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water and fountains intended for mineral water in regard to the 
pressure they are subjected to? 

A. T have recommended charging the mineral-water fountains to 
about the same pressure as soda-water fountains, but I think in 
practice by those who fill fountains and sell the waters do not charge 
them as high as they do soda waters. : 

Q. 75. Have you manufactured any other shape of fountains lined 
with sheet block tin except the shape shown in the drawing, De- 
fendant’s Exhibit Benedict Copper Fountain? And, if so, please 

produce a drawing thereof, if you have the same. 
89 A. I have manufactured a different-shaped fountain, lined 
with sheet block tin, and here produce the drawing. 


Drawing offered in evidence and marked Defendant’s Exhibit 
Puffer Fountain No. 2, J. A. S., Ex., Feb’y 3, 1881. 


Q. 76. How early did you commence to manufacture fountains 
lined with sheet block tin of the shape shown in the drawing, De- 
fendant’s Exhibit Puffer Fountain No. 2? 

A. [can’t give any positive date, but believe we manufactured 
them as early as 1869 or 1870, and feel quite positive that I adver- 
tised them in the 1871 catalogue. 

(. 77. Please describe in detail the construction of fountains which 
you made of the shape shown in Exhibit Puffer Fountain No. 2. 

A. A cylinder of copper was first made—I should think about 24 
inches long and about 13 inches — diameter. A concaved end was 
made, dovetailed, and brazed on one end of the cylinder, then ham- 
mered and formed into good shape. Another concaved end or head 
was made about three-sixteenth inch in its largest diameter smaller 
than the copper cylinder. A lining of sheet block tin was made in 
a similar manner to the copper shell fitting closely to the sides and 
bottom end, extending up within perhaps 23 inches to the other end 
of the cylinder. This lining was soldered at the top end to the cop- 
per cylinder. A concaved head of sheet block tin was then made to 
tit the copper head or upper end extending beyond the edges of the 
concaved head about an inch below the edges of the concaved cop- 
per head. This lining was soldered to the copper head around its 
edges. The tin lining of this head was the right size to go inside of 

the lining that has previously been put into the copper cylin- 
90 der. The edges of the concaved head come down to near the 

top of the lining that is put inside of the copper cylinder. 
The head being in this form leaves a cylinder forming an open 
space which is filled with solder. A hole having been made pre- 
viously in the copper concaved head previously alluded to, the tin 
lining is perforated with a small hole brought through and laid 
over. The bung is then soldered to this with a heavy soldered 
joint. Another and, I think, more frequent way of attaching this 
lined head was to turn the edge of the tin which extended about an 
inch beyond the outer edge of the coneaved copper head over the 
edge and outside, as shown on right side of the drawing, and then 
the recess filled with solder as before. The bung is then attached 
as previously described. The left-hand side of the upper end of the 
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drawing shows the method of attaching the head as first above de- 
scribed. , 

Q. 78. Please state what the different letters indicate on said 
drawing, Exhibit Puffer Drawing No. 2. 

A. BB indicates the outside copper casing; A A A indicates the 
sheet block tin lining; X X where the bottoms are joined to the con- 
caved heads; D the bung. : 

Q. 79. Please look at the book which I now show you and state 
what that is. 

A. It is a catalogue that I issued in February, 1871. 

Q. 80. Is that the date when the same was published ? 

A. It is. 

Q. 81. Does that catalogue describe and illustrate the form of 
fountain of which a section is given in the drawing, Exhibit Copper 
Fountain No. 2; and, if so, on what page? 

A. It is shown on page 31. 


Catalogue referred to is offered in evidence and marked “ Defend- 
ant’s Exhibit Puffer Catalogue of 1871, J. A. S., examiner, Feb. 3, 
1881.” 


91 Q. 82. Prior to publishing said catalogue of February, 1871, 
had you made and sold any fountains illustrated by you in 
the drawing, “ Exhibit Puffer Fountain No. 2?” 

A. I have no date of any that we have sold; still I believe that 
we did sell some. 

Q. —. Had you made any before this catalogue was published ? 

A. We did make some. 

Q. 84. Was the sheet-tin lining of the different forms of fountains 
which you have described and illustrated continuous throughout 
the interior of the fountains or not? 

A. It was continuous throughout all parts of the fountains. 

Q. 85. After May, 1871, did you continue to make sheet-tin lined 
fountains like those sold to Benedict and Burton and to Clark and 
Parsons; and, if so, for how long? 

A. I don’t think we made any in 1871 or after that. 

Q. 86. Did you continue to make and sell fountains like Exhibit 
Puffer Fountain No. 2? 

A. I did. 

Q. 87. For how long? 

A. I should think we made them for five or six years. 

Q. 88. Are you still manufacturing copper soda and mineral fount- 
ains ? ; 

A. We are not making many in copper. 

Q. 89. You spoke of having made fountains of iron; how long 
have you made such fountains and of what shape have they been ? 

A. In my reference to iron my allusion was to either steel or iron ; 
we have made them for some three or four years. 

Q. 90. What is your experience in yegard to the liability of the 
shells of fountains to stretch under the internal pressure to which 
they are subjected? Have you had any difficulty of that kind ? 
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92 A. We received a quantity of steel plates from, I believe, a 
very reliable party in March last. The plates were formed 

in the cylinders and made up in the usual way of making sheet-tin 
lined steel fountains. When we put them to the test we found that 
the steel yielded under a pressure of from 100 to 150 Ibs., and the 
shell of the fountain stretched more and more as we increased the in- 
ternal pressure. These plates I believe to have been made from the 
best of metal, but was not rolled sufficiently }ard to stand the re- 
quired pressure, consequently a large portion of them were returned 
to the manufacturer, who, after two inspections, was fully convinced 
that stock was not suitable for the purpose. 

Q. 91. Have you here one of said fountains which have been 
stretched by said internal pressure ? 

A. Yes; there is one. 


The fountain referred to by the witness is offered in evidence and 
marked Defendant’s Exhibit Stretched Steel. Fountain, J. A. S, ex- 
aminer, Feb’y 3, 1881. 


Q. 92. What has been your experience in regard to the ability of 
the copper fountains to withstand the pressure without stretching ? 

A. With the copper fountains that I have manufactured we never 
have had any trouble from their stretching. We have received old 
fountains which were made of too light stock that would stretch 
under the test that we usually give fuuntains. These old fount- 
ains were not made by me. 

(). 93: Why do you make fountains of iron and steel now in pref- 
erence to copper? 

A. We make both copper and steel to meet the wants of the differ- 
ent druggists, some of whom would not purchase a copper fountain, 
and a copper fountain we make for those who would not purchase a 


steel fountain. ; 
A. D. PUFFER. 


The further examination of this witness adjourned to February 
4th, 1881, at 11 o'clock, at room 126, N. Y. P. O. | 


New York, February 4, 1881—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel same as befere. 


Cross-examined by A. V. BRIEsEN, Esq., for complainant : 


X Q. 94. Did you make the drawing, Exhibit Generator No. 1, with 
your own hands ? 

A. I did. 

X Q. 95. When did you make it ? 

A. I made the drawing very hurriedly when I was here, in the 
vicinity of ten days ago. 

X Q. 96. Where did you make it ? 

A. I made it at Mr. Alfred B. Scott’s house, in his parlor, corner 
of St. Nicholas avenue and 153d street. 
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X Q. 97. Is this the first sketch of this generator that you have 
made for use in this suit ? 

A. I don’t know whether I understood the question—whether it’s 
the first set or first drawing. 

“« Q. 98. Question repeated. 

A. I don’t remember of making any other sketch of this gener- 
ator; itis barely possibly I have made a rough pencil sketch, but 
I don’t even remember doing that. 

X Q. 99. Please look at the paper now shown you, which pur- 
ports to be an affidavit signed by you before C. P. Sampson, notary 
public, June 3d, 1880, and state whether you recognize it as an afhi- 
davit made by you. 


Objected to as not cross-examination. 


94 A. I recognize it no further than that I recognize my sig- 
nature. If you wish I can go through the contents and see 
if I can recognize all that is annexed to my signature if desired. 


The examiner, on request of complainant’s counsel, states that the 
paper shown the witness is on{file in this court, and is marked filed 
July 9th, 1880, and endorsed affidavit of A. D. Puffer. 


X Q. 100. Please examine said affidavit thoroughly and say 
whether or not it is your affidavit. 


Witness takes up affidavit to examine and reads the same. 


A. It certainly contains much of my language and explanations. 
I find a few words in it that I did not use, but — may have been in- 
serted through a misunderstanding. 

X Q. 101. Please state whether you signed vour name and swore 
to this affidavit. 

A. I signed my name to an affidavit which was certainly very 
similar to that. 

X Q. 102. I don’t ask you about any similarity, but I do ask you 
to state whether or not you signed your name to this particular 
affidavit. 

A. I can only reply to that as I have already dane. The signa- 
ture, I think, is my own; there are words in the affidavit I think I 
did not use. How do I know that that has not been reconstructed. 
(The last sentence was casually made 1n conversation to the plain- 
tiff’s attorney.) 

Counsel for complainant denies that he conversed with the wit- 
ness except on the record, and asks the examiner to state that such 
is the fact. The examiner states that Mr. Briesen asked Mr. Webb, 
counsel for defendant, if he would edmit the affidavit was signed 

in his presence. Wr. Webb replied that he was willing to 
95 make that admission before these questions were asked, but 

that this examination would bring that out, and Mr. Webb 
then addressed Mr. Puffer and stated the question was a plain one, 
and that he ought to be able to answer.yes or no. 

Mr. Puffer then turned towards Mr. Briesen and said: “ How do 
I know but that that has been reconstructed?” Counsel for com- 
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plainant now calls upon Mr. E. C. Webb, defendant’s counsel, here 
present, and asks him to admit that said affidavit is in the hand- 
writing of said Webb; that it was read over to the witness or by 
him before he, the witness, signed his name to the same, and that 
it was sworn to by the witness, and that it has not been reconstructed 
before it was filed, and that it is the genuine affidavit of this wit- 
ness. 

Wr. Webb admits the genuineness of the affidavit as above re- 
quested, and that it is in his handwriting. Counsel for complainant 
now asks that said affidavit be marked ‘or identification, and it is 
marked Exhibit Puffer 1st Affidavit, J. A. S., examiner, February 
4th, 1881. 


X Q. 193. Does Exhibit Puffer’s 1st Affidavit correctly state facts 
which are known to you; and, if not, in what respect is it incor- 
rect ? 

A. My place of business is at No. 46 and 48 Portland street, in- 
stead of Portland square. In the last clause of the aftidavit I am 
made to say the lining of generators are usually of lead. We never 
made one lined with anything else but lead, and I am not acquainted 
with any party that makes generators with any other lining. In 

the main [ believed it to be all correct. 
96 X Q. 104. Did you make the sketch marked sketch No. 2, 
which is attached to said Exhibit Puffer 1st Affidavit ? 

A. I did not make this sketch, but very likely I may have made 
a sketch from which this was made. 

X Q. 105. What does sketch No. 2 on Exhibit Puffer 1st Affi- 
davit represent ? 

A. It shows the upper part of a soda-water tank or fountain, inner 
and outer surface, and the manner of attaching the bung. 

X Q. 106. What is the part marked with the letter reference C on 
that sketch intended to represent ? 


Objected to, as the affidavit annexed to the sketch answers the 
question and is the best evidence. 


A. There is no necessity of turning to the affidavit; the sketch 
itself shows a lining with inner and outer shell. 

X Q. 107. What kind of a lining? 

A. The purpose for which it was drawn and the representation 
made, no doubt in my mind, is intended to designate rolled block tin 
sheet lining. 

X Q. 108. When first did you see a structure such as is repre- 
sented in said sketch No. 2, which is attached to your affidavit, 
marked Exhibit Puffer 1st Attidavit ? 

A. We made them in 1869. 

X Q. 109. Question repeated. 

A. As early as 1869. 

X Q. 110. Was your sketch marked Defendant’s Exhibit Benedict 
Copper Fountain intended to represent a fountain of which sketch 
No. 2 on your said affidavit represents a portion ? 

A. I should say it does represent that; it’s intended to represent 
that kind of fountain. 


THE IRON CLAD MANUFACTURING CO. 51 


; X Q. 111. Please look at the sketch marked sketch No. 1, which 
) is attached to your affidavit, marked Exhibit Puffer 1st Affi- 
97 davit, and state when first you have seen structures like that 
which is there illustrated. 

— A. I should think about as long as I can remember. 
X Q. 112. Then sketch No. 1 on said affidavit does not represent 
the fountain you made for Benedict and Burton, as you have testi- 

fied, in 1869, does it ? 


Objected to for the reason that the sketch is part of the affidavit 
~ and the affidavit shows for itself what the sketch represents. 


i A. In external form it does. 
: X Q. 113. And sketch No. 2 on the same affidavit also represents 
the fountain you made for Benedict and Burton in 1869, does it? 


Same objection. 


A. It does. 
¢. 4 X Q. 114. And sketch marked Defendant’s Exhibit Benedict’s 
4. Copper Fountain also represents the fountains you made for Benedict 


and Burton in 1869, does it? 
A. It does. 
X Q. 115. You have said that you have seen fountains like those 
- | you made for Benedict and Burton as long as you can remember; 
| do I understand you correctly ? 


Objected to as an incorrect statement of what the witness has 
said. 


A. The fountains made for Benedict and Burton, in their external 
appearance, look very much like those that were in existence forty 
or fifty years ago. 

X Q. 116. Were they like them in construction; and, if not, how 

{do they differ? 
A. They differed inasmuch us those I have seen fifty years 
98 ago, forty years ago, thirty years ago, were fountains without 
any lining, except that which was washed—a tin wash—on 
the inside of the copper fountains ; the Benedict fountain was really 
a double fountain; the external appearance was not changed in 
consequence of being double. 

X Q. 117. How came you to make that change in 1869? 

A. I can’t give reasons further than a general desire to make as 

rfect and acceptable goods as we can make. 

X Q. 118. Did you regard the change as an improvement of your 
own in 1869? 

A. I think the improvement was perhaps made at an earlier date; 
in 1869 I thought so favorably of the improvement as to so state it 
in my catalogue and attach prices thereto, which were about double 
the price of the plain or tin-washed copper fountain. 

X Q. 119. Whose improvement did you regard it to be in 1869? 

A. I don’t know how I might have regarded it at that time. I 
presume it was an improvement of rhy own, yet it might have been 
suggested to me, as improvements often are, by purchasers; most 
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improvements have a starting point from which it is difficult for a 
manufacturer to go back 10 or 12 yearsand call tomind; important 
improvements come oftentimes from small points. 

X Q. 120. You are fully conversant with all the various kinds of 
soda-water fountains known to the trade, are you not ? 

A. I think Iam acquainted with all fountains that the trade is 
acquainted with. . 

X Q. 121. And with that intimate knowJedge before you, you still 
regard the departure made by you in 1869, in respect ‘to the con- 
struction of soda-water fountains, an important improvement and 
step in advance of all that previously existed that was known to 
you, do you not? 


Objected to, as the witness has not so stated. 


99 A. In reply to the question, there is some points in favor of 

the tin-lined soda-water fountains, there is some points against 
it,and my policy would be, were I to put a sum of $20,000 into soda- 
water fountains, I should invest } of it in the old style of copper 
fountains and } in the tin-lined fountains; that is my mind at the 
present time. I have so expressed it to many of ny customers dur- 
ing the last four or five years. 

X Q. 122. Ido not inquire into the pecuniary comparison, but 
simply wish to know whether you did not regard your improve- 
ment, introduced by you in 1869, as an important improvement in 
the construction of soda-water fountains. 

A. I don’t think I attached very great importance to this improve- 
ment, as there was many obstacles to overcome to manufacture the 
fountain, and there is still many obstacles in the way of making a 
perfect soda-water fountain lined with sheet block tin. There has been 
a great many attempts by different parties to overcome the various 
obstacles, which has not been accomplished by any one, in my judg- 
ment, and, so far as I have examined, I believe them all to be lack- 
ing in strength and reliability. | 


Answer objected to as not responsive after the words sheet block 
tin. 


X Q. 123. Then the fountain you made for Benedict and Burton 
was lacking in strength and reliability, was it not? 

A. The fountains made for them have given, so far as I know, 
satisfaction. My general answer is that they have not been 
made so that they all prove strong and reliable; ! mean in my 
general answer. previously given. I refer to fountains lined with 
sheet block tin, which was used in my immediate neighborhood, 
made mostly by John Mathews and some by others, several of which 

burst, very many leaked, and Mr. McKay was killed by one 
100 = of them. Whilst 20 fountains may be strong and may prove 

all right, one may burst or leak; whilst of the old style of 
copper fountains probably not one in 50 would prove defective. I 
have no disposition to be pointed, but give my evidence in accord- 
ance with facts, not excepting my own make of steel and iron tin- 
lined fountains, which believe are made as well as any that has 
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ever been put upon the market, yet I have never felt quite satisfied 
with them, and J will say that no accident has occurred from any 
tin-lined fountains that I have ever made. 


Answer objected to after the words strong and reliable as not 
responsive, volunteered, and as dictated by spite and ill feeling 
towards the complainant. | 


Adjourned to 3 o’clock p. m., February 4th, 1881. 


New York, February 4th, 1881—3 o’clock p. m. 
After recess. 
Present: Parties as before. 


X Q. 124. When did you first see a fountain constructed like the 
model now shown you ? 

Counsel shows witness Fountain model marked Exhibit Mathews 
Fountain. 

A. I have no means of fixing the date, but think it was in the 
vicinity of five years ago. 


Said model is offered in evidence marked Complainant’s Exhibit 
Ezhilit Mathews Fountain, J. A. S., examiner, February 4th, 1881. 
Objected to as immaterial and incompetent. 


101 X Q 125. You did not see such a fountain in 1869, did 


you? 

A. I did not. 

X Q. 126. When was Mr. McKay killed? 

A. I have not a record of his death here, and do not remember 
the year that he was killed. 

X Q. 127. About when? 

A. I have no means of judging in the matter, but I should think 
somewhere between five and eight vears ago. 

X Q. 128. What kind of a fountain was it that killed him? 

A. As the plaintiff’s counsel has placed before me a broad ques- 
tion I will give the history as I have it: I had supplied for several 
vears this firm prior to this accident, as I have good reason to be- 

ieve, all the goods required for the manufacture of soda water in 
fountains and filling bottles. 

At the time of this accident, seeing it published in the news- 
papers, I at once telegraphed the surviving partner, Mr. Francis, 
stating to him that I saw in the news of the day that Mr. McKay 
had been killed by the bursting of a copper fountain. If such was 
the case I wished him to save the fountain, every part and piece, 
and I would be there in a day or two to examine the fragments. 

I very soon received a telegram from him that the fountain was a 
copper fountain, but not one of my make. Believing that he had 
not a copper fountain in his place except what I made I immedi- 
ately wrote him that I wished to examine it,and I would be there in 
a few days to du so. I went to FallyRiver and to his place of busi- 
ness; I saw Mr. Francis; he told me the copper fountain bad been 
sent away ; I made enquiries among some of the men while I stopped 
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there, and was informed by one of the young men that the fountain 
that burst and killed Mr. McKay was one of John Mathews’ steel, 
tin-lined fountains, and that a copper fountain had been exploded 
with gunpowder and sent from New York, as he supposed. 
102 Since that time J have seen a copper fountain that was said 
to be the one that killed Mr. McKay, but have never seen a 
steel fountain, which really done the mischief. 

Recently, in talking with Mr. Francis, he has plainly told me that 
it was one of the Mathews fountains that killed Mr. McKay, and that 
$300 was sent by a firm in Boston to Mr. Francis to pay funeral ex- 
— but what I have given in the above is hearsay, which I 
uve every reason to fully credit. 


Answer objected to as not responsive. 
X Q. 129. Question repeated. 
Objected to as already answered. 


A. I was not present when Mr. McKay was killed, and did not 
see the fountain when it burst; but from the best knowledge that I 
can obtain, and I believe it to be perfectly reliable, it was a so-called 
steel fountain. 

X Q. 180. Give the exact address of the firm to which that acci- 
dent happened. 


Objected to as indefinite as to time. 


A. The firm at the time was McKay and Francis, Fall River, 
Mass. 

X Q. 131. What is it now? 

A. I don’t remember Mr. Francis’ first letters; the address would 
be, after getting the right letters of the first part of his name, —— 
Francis, Fall River, Mass. 

X Q. 182. What firm was it that sent $300 in Boston? 

A. The $300 was sent by one of the bottling firms, and I think it 
was Vincent and Hathaway, of Boston. 

X Q. 133. Are you in competition with the firm of John Mat- 
thews? 

Objected to as immaterial. 

103 A. We manufacture goods that are used for the same pur- 
pose that John Matthews makes and sells. 


X Q. 134. Are you in litigation with John Matthews at the pres- 
ent time? 


Same abjection. 


A. We are making an effort to obtain a reissue of a patent which 
embraces some—I would say, rather, which perhaps embraces some 
principles of improvements which John Matthews is seeking to ob- 
tain. 

Answer objected to as not responsive. 


X Q. 135. Question repeated. 
A. I don’t know any reason for amending my answer. The liti- 
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—_ that has taken place, as I suppose, is more directly with the 
atent Office than with John Matthews. It’s a question I do not 
fully understand, or the report of the examiner. 
x. Q. 136. Why don’t you understand my question; is it not 
ain? 
A. Very plain; but still the litigation has been to bring evidence 
before the Patent Office. 

X Q. 137. Then there is a litigation going on between you and 
Matthews at the present time, is there not? 

A. I see no reason for altering my opinion; I will appeal to my 
attorney whether I am answering the questions properly or not. 

X Q. 138. Who is your attorney ? 


Objected to as immaterial. 


A. I would say that in making the remark it was made without 
sufficient thought, and I will appeal to the defendant’s attorney for 
instructions. 

X Q. 139. Question 137 repeated. Please answer yes or no? 

A. I ne answered the question according to the best of my 

ability. 
104 X Q. 140. Do you mean to say there is or not a litigation 
between vou and Jolin Matthews ? 

A. I have plainly stated, and I don’t know that I can do so more 
than what I have done, that there was litigation going on; that I 
had supposed that it was more with the Patent Office than with John 
Matthews ; I don’t see that I can make it more plain in any words 
that I can command than what I have already done. 

X Q. 141. Is that litigation going on under the title of Puffer against 
Matthews ? 


Objected to as an attemptjto mislead witness in not giving the full 
title of an interference case in the Patent Office. 


A. Iam not sure whether it is recorded Puffer vs. Matthews or 
Matthews vs. Puffer. 

X Q. 142. Are vou in the habit of speaking ill of Mr. Matthews 
and of his products. 

A. I am not aware that I am. 

X Q. 143. Have you not often done so? 

A. I don’t think that I have often or at any time spoken of his 
products except as I find them; I have spoken of his steel fountains 
to-day in court as not being in a perfected state in connection with 
all others; in regard to the quality of his work, more men would 
bear me out in the assertion of the good quality of his goods than 
could be brought to speak of their bad quality. 

X Q. 144. Have you been informed by Mr. Matthews that you 
vourself infringe upon his patents for fountains ? 

A. I don’t think I have. 

X Q. 145. Are you sure that you have not been so notified by let- 
ter, and that you have not made reply thereto? 

A. I received one letter from Mr. Matthews, in reply to a letter 
that I wrote him in regard to his agents circulating reports that a 

\ 


‘eae 


56 ELIZABETH MATTHEWS ET AI. &¢., VS. 


draft apparatus that I make,called the Mineral Ark, infringed 
105 some patent that he had. My letter was wrote in this wise, 

that if I infringed his patents or any patent that bore upon 
the Mineral Ark I thought a house of their standing would in- 
form me direct, rather than to attempt to intimidate trade through 
their traveling agents. A reply was returned that they thought the 
Mineral Ark infringed their patent; fountains might have been 
mentioned in that letter, but I have now no recollection of it. 

X Q. 146. Do you not believe that if you succeed as a witness in this 
cause in injuriously affecting Mr. Matthews’ patents you will thereby 
save a great deal of money in the litigation which you have reason 
to expect will be brought to bear against you as a principal ? 

A. In reply to the above my testimony will be and has been en- 
tirely independent of all proceedings of Mr. Matthews in tie 
past or future. My aim is only to state facts. I am here for that 
purpose only. I am seeking no pecuniary aid or interest, and sim- 
ply hope that justice may be done the plaintiff or the defendant. 

X Q. 147. Did you appear here under process of subpeena, or did 
you volunteer as a witness? 

A. I am here voluntarily. 

X Q. 148. Did you pay your own expenses in coming here from 
Boston to testify in this cause and in going back also, and also your 
hotel expenses here, to see that justice is dune? 


Objected to as immaterial. 


A. My expenses was proffered to me by the Iron Clad Company 
and my appearance here is voluntarily to give my testimony, as I 
done some ten years ago for Mr. John Matthews, in which case I 
came to New York and paid my hotel and traveling expenses my- 
self; my presence here is frequent, as I have a place of business at 
39 and 41 Centre street, and it does not inconvenience me so much 

as it would if I did not have business transactions here. 
106 X Q. 149. Please look at the fountain now shown you and 
— state how long fountains of that construction have been in 
use, to your knowledge; I include, of course, the entire construction. 

A. I never saw a fountain made precisely like it before. We 
made a fountain, commencing, I think, as early as 1870, somewhat 
similar, and may be found in Puffer’s Exhibit Catalogue, dated 1871, 
yage 31, the second illustration, the right-hand one on page 31; also 
In Defendant’s Exhibit Puffer Fountain No. 2 


The fountain referred to is marked for identification and marked 
Broken Fountain, J. A. 8., Ex’r, Feb’y 4, 1881. 


Answer continued: Which I believe to be an improvement over 
the fountain referred to, marked Broken Fountain. 

X Q. 150. Please look at Complainant’s Ex. E and state how long 
fountains of that construction have been in the market, to your 
knowledge ? 

A. I should think the fountain shown, to me was made by the 
Tron Clad Co.; whether the first fountain they made was like that I 
do not know, and I can’t say positively that it is one of their make; 
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I only think it. I should be utterly unable to say how long they 
have been in the market. I think I have seen fountains very sim}- 
lar to that for four or five years. 

A. D. PUFFER. 


Further cross-examination of this witness is adjourned to Satur- 
day, February 5th, at 11 o'clock a. m. 


107 New York, February 5, 1881—11 o'clock a. m. 


Parties met pursuant to adjournment. 
Present: Counsel as before. 


Continuation of the cross-examination of A. D. Purrer, Esq.: ° 


X Q. 151. Have you ever had in vour possession any of John 
Matthews’ fountains constructed like Exhibit Matthews Fountain? 

A. I am not able to state positively that we have, yet in my 
opinion we have had some. 

X Q. 152. In other words, you think you had some, but are not 
sure of it; am I right? 

A. Yes. 

X Q. 153. Do you test the fountains which you sell under pressure? 

A. All fountains, generators, and coolers, air chambers, or what- 
ever goods are subjected to soda-water and mineral-water pressure 
that are used for drafting and making soda and mineral water are 
subjected to a severe test prior to leaving the factory. The test to 
which all these goods is subjected to is never less than 350 Ibs. per 
square inch. 

X Q. 154. Now, do you mean to say that fountains like Exhibit 
Matthews Fountain, that have been sold by John Matthews, did 
actually burst or leak when subjected to an internal pressure of 350 
Ibs. per square inch? 

A. The fountains that burst in Boston, Washington, and other 
places I have no reason to believe were charged to a pressure ex- 
ceeding 200 lbs.; the pressure may have been slightly increased by 
the water absorbing carbonic — during transportation or standing 
beneath counters. 


Counsel for complainant submits the question has not been an- 
swered. 
108 Counsel for defendant replies that, it does not appear that 
the witness knows what the internal pressure was on such 
fountains, the question presuming what the witness has not said. 


X Q. 155. What construction of fountains did you refer to in your 
last preceding answer? 

A. My answer was given in reply to a question that pertained, as 
I supposed, to John Matthews’ construction and make of soda and 
mineral water fountains. 

X Q. 156. Did John Matthews only make and sell fountains made 
and constructed like Exhibit Matthews Fountain ? 

A. John Matthews made fountains of different sizes; they may 
have varied somewhat in style. I dg not see all the fountains made 
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by John Matthews and am not reasonably supposed to know the 
styles and character of the different fountains that he makes. 

X Q. 157. Since when do you know John Matthews to have 
manufactured soda-water fountains? 

A. I have seen fountains in various places, which from their 
style and general appearance appear to have been made by John 
Matthews, for the last five, six, seven, or eight years. 

X Q. 158. Then you mean to be understood that you did not know 
in 1861, 1862, 1863, 1864, 1865, 1866, 1867, and 1868 that John 
Matthews was a manufacturer of soda-water fountains; am I right? 

A. In my previous answer I did not fully comprehend the plain- 
tiff’s attorney’s question, and answered it in the direction of the sheet 
iron or sheet steel lined soda or mineral water fountains. I now 
understand the question to be how long I have seen any kind of 
soda-water fountain manufactured by John Matthews. In answer, I 
have seen his name upon the heavy cast-iron soda and mineral 
water fountains, which were very extensively used in New York 
and vicinity, for, I should think, from 20 to 30 years and perhaps 

longer. 
109 X Q. 159. Now, what I wish to know is whether you know 
aud are prepared to tell the court of what construction the 
fountains were that burst in Boston and Washington, as you have 
testified ” 

A. I didn’t see the fountains when they burst or afterwards, but 
from hearsay; they were the Matthews steel or iron, made from 
rolled sheets, and lined with rolled sheet block tin. 


All after the word “ afterwards” objected to as hearsay. 


X Q. 160. Did any of the fountains made by you burst or leak 
after you had sold them? 

A. I will ask what kind of fountain the question applies to? 

X Q. 161. Question repeated. 

A. So far as I know and have reason to believe, we never made a 
sheet-steel or sheet-iron soda-water fountain that burst; had one 
burst in possession of any purchaser I think he would have been 
very apt to have notified me. We have had some fountains leak, as 
is the case with every maker that ever made that kind of fountain. 

X Q. 162. Have you now answered my question, which includes 
all the fountains you ever made fairly? Please hear X Q. 160 read 
again. 

eA. We have made during the last 35 years a very large number 
of copper fountains, and I think, considering the great number and 
great length of time during which these fountains have been in use, 
sometimes retained by parties who are not fully acquainted with 
them, that we have had 3 or 4 fountains burst, which | believe to be 
a very remarkable record to compare with any manufacturer that 
makes similar goods. 

X Q. 163. Your sheet-steel or sheet-iron soda-water fountains never 
bursting and your copper fountains being liable to burst—is that 
not proof that the sheet-steel or sheet-iron fountains are safer than 
the others? 
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Objected to as containing an incorrect assumption. 


110 A. In my own judgment there is no proof in comparison, 
as I should say we have made 50 copper fountains to one of 
steel; whilst the copper fountains have had an extended and lengthy 
use, the steel fountains, comparatively few in number, have been 
more recently made, and by men who have had a lengthy practical 
experience, whereas that was not the case many years ago. 

X Q. 164. When first did you make a steel fountain of the kind 
referred to in the last answer? 

A. I would be unable to give the date. 

X Q. 165. Give it as near as you can. 

A. I should think in the vicinity of two years. 

X Q. 166. When did you first make a sheet-iron fountain of the 
kind referred to in your answer to X Q. 161? 

A. Somewheres from 3 to 5 years ago. 

X Q. 167. How did those fountains of sheet iron or sheet steel 
which you made and sold during the last five years compare with or 
differ from the fountains which you sold to Benedict & Burton, as 
you have testified ? 

A. They differed from the fountains sold to Benedict & Burton 
somewhat in form and material—the ones sold to Benedict & Burton. 
The outside shells were made of copper and those made within the 
last three or five years were made of sheet iron or sheet steel. The 
lining in both instances was made from sheet block tin, and con- 
tinuous throughout the fountain. 

X Q. 168. Why do you use sheet block tin as a lining for soda- 
water fountains? 

A. In the manufacture of sheet steel or sheet-iron fountains the 
material is so liable to oxidize that if the material was only washed 
with tin it would be very perishable, which is not the case with 
copper fountains. 

X Q. 169. Why did> you use a sheet block tin lining in copper 

fountains? 
111 A. At that date of making soda-water fountains and the 

very limited number required on account of the price, we 
used the copper, as it could be readily and at once obtained, whereas 
iron or eral besa the good qualities that would be necessary 
to withstand a great internal pressure would need to be made, and 
no manufacturer of that material would make the limited number 
of sheets that we required at that time; a further reason, our men 
were well used to working copper and was not so well acquainted 
with working iron or steel. 

X Q. 170. Is the firm of Benedict & Burton still in existence? 

A. I am not sure about that; I wrote the firm, and received reply, 


| according to the best of -my recollection, from Mr. Burton, over his 


own signature. They were located at the time of purchase at Nor- 
walk, Ohio, and I think my letter was replied to from the same 
rlace. 

X Q. 171. Have you seen the fountains which you sold them in 
1869, as you have stated, since that time? 

A. I have. ’ 
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X Q. 172. State when. 

A. I should say within the last three to six months. 

X Q. 173. State where. 

A. At my place of business. 

X Q. 174. Do you know where they now are? 

A. I know where one of them is. 

X Q. 175. Well, where ? 

A. It’s in the basement of my factory—46 and 48 Portland street, 
Boston. 


Counsel for complainant now gives notice that he objects to all 
the testimony relating to the Benedict & Burton fountains as given 
by this witness on the ground that it is not the best evidence, 

the fountain itself being in the possession of the witness 
112 = and by him withheld from the inspection by the court, and 

counsel for complainant calls for the production of said 
fountain, and gives notice that unless it is produced during the ex- 
amination of this witness he will move to have all his testimony 
relating thereto stricken from the record. 


X Q. 176. Were the two fountains you sold to Benedict & Burton 
in 1869 alike? | 

A. I think they were. 7 

X Q. 177. Has any alteration been made in the fountain which 
you sold to Benedict & Burton in 1869, and which you say is now 
in the basement of your Boston establishment since the date of said 
sale ? 

A. I think both of them were sent to our place, and returned, not 
relined with sheet tin, but simply washed with tin, as [ suppose. I 
am not positive that we retinned them, but think we did some year 
or more ago. 

X Q. 178. Is that the only alteration ? ‘ 

A. I believe that to be the only alteration, with the exception 
that I requested Mr. Burton to so mark the fountain that he could 
recognize it before sending it to my place, in case it became neces- 
sary for him to do so, and I think the fountain bears his name in 
more than one place. | 

X Q. 179. Did vou call for it to use it as evidence against Mr. 
Matthews? 


Objected to as immaterial. 


A. I called for this fountain to use if required. 
X Q. 180. (Question repeated.) 


Same objection, and further as having been answered. 


A. I can’t say I called for it to use it in evidence against Mr. 

Matthews, but as there was several patents in the direction of 

113 __tin-lining soda-water fountains I desired to possess it in case 

I might be forced by any circumstance or by any party to 

use it in evidence, and partly to keep as‘a relic, as I do many other 

articles when changes are made in the construction of goods we 
manufacture. 


ee at — 
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X Q. 181. Have you any objection to producing it in evidence in 
this cause while you are on the witness stand, so that you can 
identify it? 

A. It will give me pleasure to aceommodate the plaintiff’s counsel. 

X Q. 182. Will you try to have it here on the date to'which your 
examination may be adjourned ? 

A. I will. , 

X Q. 183. Please describe the bung of that fountain. | 

A. The bung of the fountain is very much like the bung shown 
in steel fountain as Exhibit Stretched Steel Fountain. 

X Q. 184. (Question repeated.) 

A. The bung is made of brass or composition and same material 
that all bungs are made from, a hole passing through it and a screw 
cut upon the inside surface of this hole, leaving a thickness from 
the inner to the outer surface of about one-quarter inch, the sides 
of which are parallel part way and slightly flanged at the bottom. 
I believe that to be the construction of that bung which was made 
in 1869; so long a time has elapsed I may not have described it 
perfectly, but believe I have done so. 

X Q. 185. How was that bung fastened in 1869? 

A. It was attached to the top of a copper fountain which was lined 
with sheet tin, the tin having been brought up through the hole, 
lapped over, and soldered, and the bung was soldered upon the top 
of this. 

X Q. 186. Has that connection which you so made in 1869 ever 

been disturbed, to your knowledge? 
114 A. This question has been previously answered, inasmuch 
as I plainly stated that the fountain had been retinned; it 
would be utterly impossible to accomplish this without destroying 


_ the original connection. 


X Q. 187. Is. the original lining still in said fountain? I mean 
the sheet block tin lining. 

A. I don’t think it is. 

X Q. 188. What has become of it? 

A. It would be impossible for me to state what has become of the 
lining. The fountains arriving at my factory to be retinned or re- 
paired are sent to the 4d shop, and a man whose business it is 
to take fountains apart lays it over a charcoal fire, and the solder 
is melted off, which flows down through a charcoal fire into a pan 
below, and if there was any lining in it at that time it was probably 
melted and went into the fire, as spoken of above, providing they 
were retinned at my place. 

X Q. 189. When you got the fountain back, last year you retinned 
it and sent it back to Benedict & Burton, did you not? 

A. I think my statement was that if we retinned them it was 
probably a year or more ago, and prior to my knowledge or suppo- 
sition that there was going to be any suit over a tin-lined fountain ; 
when the fountain is produced in court I will be prepared to more 
fully answer the question; I will further add, if we retinned the 
fountains I don’t think it was in the year 1880; if we done so they 
were returned to Benedict & Burton, ar Benedict, as I think. 
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X Q. 190. Did you get them from them for the purpose of repair- 
ing more than once? 

A. The fountains that came to us to be repaired, we had nothing 
to do in getting them ; they were sent to us as other goods are sent 
to us for repairs; I have no positive knowledge that they ever came 
to us for repairs at all, but am inclined to think we did repair them ; 
if so, 1 don’t think we ever repaired them but once, which would be 

immediately returned as other goods are returned. 
115 X Q. 191. When goods are sent you for repair is it generally 
vour endeavor to restore them to their ‘original condition 
and make them as good as new? 

A. It is. 

X Q. 192. The fountain which was sent you by Benedict and 
Burton or by Mr. Burton is now in the same condition as regards 
its construction in which it was when you received it from them, as 
you have testified, about six months ago, is it not? 

A. It is in precisely the same condition as received, as I pre- 
viously stated. I requested the party to affix his mark upon it so 
that he could positively identify it if he should be required to do so 

X Q. 193. Was the lining about which you have testified fastened 
to the bung, as the lining in the fountain which has been marked 
broken fountain ? 

Recess until 2 o’clock. 

After recess. 

Counsel same as before. 


I will ask defendant’s counsel if I will have the privilege to com- 
plete the answer to a question previously asked ; I don’t remember 


the number. 


Counsel for complainant objects to any conversation between the 
witness and the defendant’s counsel; that the witness is now the 


complainant’s witness for the purpose of cross-examination ; the 
witness should look to the examiner for instructions as to his rights 
and not to either counsel. 7 

Counsel for defendant replies that there has been no conversa- 

tion between him and the witness except what appears on the 
record, and requests the examiner to instruct the witness 

116‘ that he may make on the record any statement concerning 
the testimony previously given by‘him. 

Counsel for complainant asks the examiner to instruct the witness 
that he must answer the question now propounded, and that it is 
his right at the close of the testimony to make such alterations or 
corrections as he may ¢hink ought to be made in his testimony, but 
not before. 


A. I don’t think it was; I have fully described the manner in 
which the bungs were attached. 

X Q. 194. Isn’t the bung in “ broken fountain ” attached to the top 
of the copper fountain which is lined with sheet block tin; the tin 
having been brought up through the hole, lapped over and soldered, 
and the bung soldered upon the top of this? 
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Defendant’s counsel, Mr. Webb, says, Mr. Briesen, what copper 
fountain do you mean; and asked him if he means the copper shell 
of the Bekkenhuis fountain? Mr. Briesen says, Put it down. 

Mr. Webb, examining the fountain, adds that the fountain was 
used on the motion for an injunction, but the tag came off. Mr. 
Webb wants the examiner's clerk to put down on the record how 
this —— to be put on the record. 


Mr. Briesen states that Mr. Webb’s interference was improper 
and intended to instruct the witness by giving him the name of 
the fountain, and he protests. 3 

The examiner’s clerk states that the witness having hesitated to 
answer X Q. 194, Mr. Webb asked Mr. Briesen, What “ “a 
fountain do you mean?” Mr. Briesen said, “ Put it down.” e 
examiner's clerk states that is in substance what occurred between 

counsel. 
117 Mr. Webb states that his questions to complainant's counsel 
were addressed to him in order to make the question definite 
as to the copper fountain referred to, so as to save an objection, and 
dehies emphatically that there was any intention to instruct the wit- 
ness, as he mentioned the fountain by its only proper exhibit name. 

Counsel for complainant asks the examiner to certify whether or 
not the exhibit tag on said fountain, by which it is marked “ Broken 
Fountain,” is still on the same ; and, if on, asks the said exhibit to be 
placed before the witness. 

Mr. Webb requests the examiner to certify on the record whether 
or not he finds on the said exhibit tag the words “ Broken Fountain 
for identification ” above the examiner’s initials. 

The examiner’s clerk certifies that he so finds those words. 

Defendant’s counsel objects to the question as indefinite and not 
proper cross-examination. 


A. The connection of the bung with the copper and tin linin 
has the appearance to me that the lining was brought through an 
soldered and not turned over, as the question asks. Upon the top 
of this fountain and lining the bung was soldered. In connection 
I will say that I am not aware that I have hesitated to answer any 
question, and that I have neither seen nor spoken to one of the de- 

fendant’s attorneys outside of the examiner’s room since the 
118 examination commenced. The copper fountain referred to 

was pointed out to me by the complainant’s counsel, and he 
stated and showed me my firta’s business card attached to a faucet 
which he said belonged to this copper fountain marked Exhibit 
Broken Fountain. goatee that I had never seen the fountain 
and was surprised to see my card attached to it, and from what I 
had previously learned of this fountain recognized it at sight, as I 
had good reason to believe. 

X Q. 195. Please state whether the tag having your firm name 
is still on the faucet to which I called your attention yesterday and 
ee you speak in your last preceding answer. 

A. It is.. 


Complainant’s counsel asks the examiner to kindly mark said 
\ 
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faucet for ‘dentification, and it is accordingly marked as follows : 


For identification, Sxhibit Faucet of Broken Fountain, J. A. S. ex 
aminer, Feb. th, 1881, on the tag which 1s already on the same. 


XQ. 196. Then I understand you to say that in the Benedict & 
Burton fountains, a8 you made them in 1869, the block-tin lining 
was lapped _ovet and laid on top of the copper shell beneath the 


bung; am I right? 
A. I think you are. 
X Q. 197. Did the portion which was thus lapped overt extend 
ider the same ? 


over the entire bung or only over part way U! 
A. Only a small part of the way between the inner surface of the 


bung and the outer edge of the flange. 
X Q. 195. Was the under side of the bung re 
partial lapping of the tin lining or was it smooth 
A. Lean give 4 genera answer: 12 years 
precisely how those two bungs were 
cessed or concaved, as | believe, 
119 of making them—more usually co 
cessed. 
x Q. 199. Was the bung, to your best recollection, like that shown 
in sketch No. 2 of your affidavit, marked Exhibit Puffer ist Affi- 


davit? 
A. I should be unable positively to say, bub think it may have 


been. 
X Q. 200. Then the block-tin lining in said Benedict & Burton 
fountains did not entirely cover the inner face of vhe metallic bung, 
did it? | 

A. It did not. - 
X Q. 201. Did you show that Burton fountain to Mr. 


is here present ? 
A. The Benedict & Burton fountain that I now have in my pos- 
session I do not think has been shown or seen by any party acting 


for or connected with this suit. 
X.Q. 202. Do vou think the other one has? 


Webb, who 


) i bout the other, whether it is in the 
hews or the Iron Clad 


A. I don’t know anything actou 
ossession of Benedict & Burton or John Matt 


(io. or any one ¢ se. 
think that Mr. Matthews has not seen the 
ssess 


X Q. 203. Why do you 
Benedict & Burton fountain which is now In your po jon ° 


Objected to as assuming, what the witness has not said. 


At the request of couns 
now read to the witness, ane Mr. Briesen adds: “I think 
thews was connected with this suit.” 

A. I know that John Matthews las not seen th 
came into my possession. uring the time it was 10 
Burton’s hands | should be quite unable to say wh 
geen it. My previous answer was 
time that we had been in possession of it. 


el for complainant answer to X Q. 201 is 
Mr. Mat- 


e fountain, since it 


o may have 
intended to speak of during the 


| 


’ 
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X Q. 204. How thick was the lining of the Benedict & Burton 
fountain as you made it in 1869 
120 A. Ishould not be able to say, owing to a great lapse of 
time. 

X Q. 205. Was it thicker than a sheet of paper ? 

A. I should think in all probability the lining was heavier than 
is used at the present time for such purpose. If I understand the 
complainant’s counsel’s question to pertain to wrapping paper of 
ordinary thickness, we never used any sheet linings or rolled sheet 
block tin for any purpose as thin as he refers to. 2 

X Q. 206. How did said lining compare in thickness with that in 
“ broken fountain ? ” : 

A. I don’t think it was as heavy. 

X Q. 207. Was the hole or outlet which was formed by the lap- 

ing of the block tin of the same diameter as that of the bung in the 
nedict & Burton fountains ? 

A. It was somewhat larger than the hole in the bung. 

X Q. 208. The Benedict & Burton fountains when last seen by 
you had no linings of sheet block tin; am I right? 

A. When the fountains came to me, if they did come, to be re- 
paired I have no recullection of seeing them at all. They were 
probably, as is usual with the foreman, to put them into the hands 
of one of the helpers to melt off the heavy seam and take them apart, 
and if there was any lining in them at that time it was probably 
melted down and run through the charcoal into the receptacle to 
receive it. Why,I say if there wasa lining in it is because it is 
well known to every manufacturer of soda-water apparatus that 
block tin, whether in the form of sheets or pipe, will granulate and 
fall apart and become, as it were, meal or granulated tin, without form 
or shape, except in this fine state. Such might have been the case 
with these fountains, or they may have been repaired between the 
time of ‘sale and the time that we repaired them. It’s but a short 

time since we repaired a bottling cylinder made by John 
121 Matthews which had a tin lining in it, and I presume there 
| was more than a thousand granulated holes through it. 


Answer objected to as not responsive. 


X Q. 209. (Question repeated.) 

A. The fountains, if repaired by us, if I saw them I saw them as 
I do other fountains, without knowing who they belonged to, and 
made no examination of them, which would be done with some dif- 
ficulty, as a light has to be lowered into the inside, and, asa rule, the 
light immediately goes out. We then are obliged to fill the fountain 
with water to expel all the carbonic-acid gas before the examination can 
be made, which we very seldom do. The one I have in my 
sion I lowered a light into it for the “aig 8 of examining the inte- 
rior to see whether it had a sheet-tin lining, and I Was fully con- 
vinced there was none. 

X Q. 210 Please examine the copy of the letter now shown you 
and state if you recognize it as a correct copy of that sent you by 
Mr. Matthews in the beginning of 1880. 

I—119 
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A. I recognize it as containing some of the language expressed in 
the letter that I received from John Matthews about a year ago. 


Letter offered in evidence by counsel for complainant and marked 
Exhibit _Matthews Letter to Mr. Puffer, J. A. S., examiner, Feb’y 
Sth, 1881. 


Adjourned to Tuesday, February 15, 1881, at 11 o’clock, at Mr. 
Betts’ office, 120 Broadway. 


122 New York, February 15, 1881—11 a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


v 


Cross-examination of Mr. PuFFER continued: 
By A. V. Briesen, Esq_: 


X. Q. 211. Did you bring the fountain that you made in 1869, 
and which is one of the two sold by you to Benedict & Burton in 
1869, as you have testified ? 

A. I sent it by Adams Express Saturday, and saw a fountain as 
I came in, which I believe to be the fountain. I sent it by the ex- 
press company directed to Betts, A. & Betts. | 

X. Q. 212. Is this the fountain which you say was made in 1869 
for Benedict & Burton, and which you sent here from Boston on Sat- 
urday last? , 

A. This is the fountain that I received from Benedict & Burton, 
and which I have the strongest reason to believe was made by me, 
in accordance with testimony previously given, in the year 1869. 

X. Q. 213. Is it the fountain of which you have testified De- 
fendant’s Exhibit Benedict Copper Fountain to be a correct draw- 
ing? 

A. I believe it to be, with the exception of handles which are on 
the fountain and not on the drawing. 


Counsel for complainant asks that said fountain be marked for 
identification, and the same is marked Puffer’s 1869 Fountain, J. A. 
S., examiner, February 15, 1881. 


X. Q. 214. Is it or not one of the fountains which you made in 
1869 and sent to Benedict and Burton, as you have testified on your 
previous examination”? 
123 A. I have as good reason to believe it is one of those 
fountains as any man could have, excepting he might have 
it in his safe or some secure place where no one could have access 
to it. JT have not the shadow of a doubt but that it is one of the 
two that I sent to the firm of Benedict and Burton in 1869. I be- 
lieve it to be an honorable tirm, and my request to them was that 
they should send one of the mineral-water fountains made for them 
in the year 1869. I further requested them to place such marks 
upon the fountain that they might be able to identify it, and also 
some acquaintance of theirs, and make a record of such marks for 
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recognition hereafter if necessity required it. Those marks I have 
a of further than the name that I see struck into the 
solder. 


Said fountain is now offered in evidence by counsel for complain- 
ant and marked Complainant’s Exhibit Puffer 1869 Fountain, J. A. 
S.. examiner, February 15, 1881. ' 

Defendant’s counsel objects to the introduction in evidence of said 
fountain because the identification of the same is a mere matter of 
hearsay up to the present time. 


X Q. 215. Have you any correction to make to your answer to 
cross-question 178 ? 


Question and answer read by counsel. 


A. I have; my request was to the firm, I think, of Benedict & 
Burton. Iwas replied to by Mr. D. D. Benedict, whose name is to 
be found on the fountain, and no other name that I am aware of. 


Mr. Puffer asks the examiner to read to him question and answer 
No. _ which was done, and the witness now continues as fol- 
ows: 
124 I wish to further add I had in my mind the fountain be- 
fore alteration, when it had a lining of sheet block tin within 
the fountain, but the question, as I now understand it, is whether 
the fountain corresponds to the drawing at the present time. It 
does, with the exception of the internal sheet-tin lining and the 
handles before spoken of. 


Answer objected to as not at all responsive. 


X Q. 216. Did you just refer to a letter received by you from 
Benedict or from Benedict and Burton ? 

A. I did. 

X Q. 217. Please read said letter to the examiner so that it may 
be incorporated into this record. 

A. I will state, Mr. Examiner, that I have several letters, and the 
meaning of which runs perhaps through the whole of them, and 
that the court might properly understand it would be necessary to 
read them all, which I will do if it is deemed necessary. 

X Q. 218. If defendant’s counsel on redirect examination should 
request you to read letters which I did not ask you to read you will 
undoubtedly have the opportunity. I simply ask for the letter to 
which you specifically referred to before, and while you answered 
cross-question 215. 


The pee now shows the letters to Mr. Betts, the defendant’s 
counsel. 

Counsel for the defendant instructs the witness-if he desires to 
read any of the letters in question to read all of them, in order that 
the court may understand the real meaning of the correspondence. 

Defendant’s counsel objects to each and all of the letters as imma- 
terial and incompetent. 
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Complainants counsel objecis to the foregoing statement 

125 as interfering with counsel’s cross-examination, as telling the 
witness what his answer to X Q. should be, and also as de- 
fendants counsel has selected from a number of letters only three, 
and as the instruction to read all the letters was really made with 
the intent that the witness should only read three of them, and as 
therefore this interference with the cross-examination becomes the 
more marked, and counsel in view of that withdraws the question. 

Defendant’s counsel objects to the above statement as incorrect in 
fact and as not evidence. 

The witness is instructed to read, if he desires, each and all of the 
letters he has relating to the subject-matter of enquiry, and defend- 
ant’s counsel states that he has not selected any portion of letters re- 
lating to the matters enquired of, but instructed and does instruct 
the witness to read all if he desires to read any. 


X QQ. 219. At the time you called for Exhibit Puffer, 1869, Fount- 
ain, as stated in your answer to cross-question 215, what reply was 
made to that request ? 

A. I don’t think T could quote his reply. 


Answer objected to as not responsive. 


X Q. 220. Give it as near as you can remember. 

A. ‘To the best of my recollection [ wrote him, making the in- 
quiry if he had those fountains on hand; I am not certain whether 
I offered the condition of exchange with him at that or some other 
time; the reply, | am certain, was friendly, and in all of his letters 
manifested a dispositon to accommodate me. 


Answer objected to as not responsive and evasive. 


126 XN Q. 221. Why can’t you quote his reply as asserted in 
your answer to cross-question 219 ? 

A. This correspondence took place in February and March, 1880 ; 
my recollection is not sufficient to give verbatim statements, but his 
first letter to me contained only in a general way as I have pre- 
viously stated. 

XN Q. 222. Do you mean to swear that you haven't the letter with 
you which you received in reply to the request made by you, as stated 
in answer to cross-q uestion 215. 

A. [don’t know whether I have that letter or not; I have some 
letters, but T have not read them to get a full purport of them. that 
I am aware of, since | received them. 

X Q. 223. Did you read them before vou received them ? 


Objected to as improper. 

Counsel for complainant replies that the witness has sworn that 
he knows the contents of the letters referred to; that he has not 
read them since he received them, and the question is intended to 
ascertain whether he dictated them or sent drafts of them to Bene- 
dict & Burton, which would be the only explanation of his knowl- 
edge of their contents in view of his answer to X Q. 222. 
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A. Ta <r answer I implied that I had read portions of 
the letters, but I hadn’t read them to get a full purport of the mean- 
ing, and the letters that I have I believe not to be the complete cor- 
respondence ; I don’t think all the letters were collected together, 
and think there may be some of those letters that arein my drese- 
coat pocket, left hanging in my counting ‘oom yesterday, which I 
intended to have changed before leaving. 


Answer objected to as not responsive and very evasive, and 
127 = counsel for complainant will give the answer the same con- 
struction as though it was yes. | 


X Q. 224. What is the difference in construction between the 
fountains illustrated on pages 25 and 28 of Puffer Catalogue, 1869? 

A. I think both are constructed in the same way and on the same 
principles, a slight difference in form constituting all the differ- 
ence I detect. 

X Q. 225. Is there not a difference in the manner in which the 
bung is attached intended to be illustrated in these two cuts? 

A. The bung of one, on page 25, is soldered from the outside, and 
the other, on page 28, from the inside, which was a common way of 
attaching bungs during the period of 30 years prior to 1870, and we 
soldered as many from the outside, I should say, as the inside. 

X Q. 226. Did you ever make a fountain having a sheet block tin 
lining and-a bung soldered from the inside; if so, when first? 

A. I should be quite unable to give the eurliest date in which we 
attached the bung to the lining of the fountain, as in such a case I 
should attach no importance to it further than a common-sense, 
mechanical idea would suggest itself to any ordinary mechanic. 


Answer objected to as not responsive at all. 


X Q. 227. Does your catalogue of 1869, which is marked Puffer 
Catalogue, 1869, illustrate any of the generators about which you 
have testified ? 

A. The illustrations do not illustrate the drawing which I made 
in detail in all its parts. 


Answer objected to as not responsive. 


X Q. 228. (Question repeated.) 
A. My testimony has been of an extended character. I 
128 don’t remember now to have testified to any generator ex- 
cepting the style which I made a drawing of, and they do 
not correspond in detail with that drawing. 
X Q. 229. When did you stop making generators having no parti- 
tion ? 
A. I don’t understand that question. I understand its language, 
but don’t understand its meaning. . 
X Q. 230. In your catalogue you say, speaking of the generators, 
“The larger vessel has a partition.” You have testified that your 
»revious testimony does not relate to a generator such as your cata- 
ane illustrates, and your sketches clearly do not show a partition. 
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64 I want to know when you stopped making them without a parti- 
| tion. 
: A. That I could only reply to in a general way. We ceased to 
fau make the style of which I 


- ave made the drawing, as far as it was 
Fo) possible for us to do so, as far back as several years previous to the ' 
aa | catalogue I see dated 1869. 1 considered this style illustrated in the 
| catalogue of inserting the bottom portion of the vitriol pot within 
B the gas-generating chamber as an improvement, and we ceased 
w making the old style as far as possible. Occasionally a customer 
b | desired a generator made on the former plan, which has been con- 


| tinued in a small way, either in making new or relining old ones, 
| down near to the present time. 
| X Q. 231. Can you not state when you ceased to make generators 
without partitions ? 
A. We have not ceased to make them in that way. 
X Q. 232. What is the object of that partition in the generator? 
A. That partition spoken of and referred to is the bottom of the 
vitriol pot, and the object of this form of construction is to get rid 
| of the screw cap that would have to be soldered onto the top of the 
| generator chamber and another onto the bottom of the vitriol pot 
_ and a heavy connecting piece that would screw in the bottom 
129 cap of the vitriol pot and also into the cap of the generating 
chamber, leaving the male and female screws unprotected to 
| the action of the acid; besides this, it was cheaper, more durable, 
| and less liable to get out of order. 
X Q. 233. To what is the bearing which 1 have marked with the ai 
letter f in Exhibit Puffer Generator No. 2 secured ? 


It is agreed by and between counsel for the respective parties that 
the model exhibits offered by each party shall remain in the posses- 
sion of the party offering them until this cause comes to final hear- 
| ing; that while testimony is being taken by either party all the 
| model exhibits shall be brought to the place where sash tuctiennnd 
| is taken and there retained until the proofs are closed at such place; 
that the party taking proofs sha!l transport the exhibits and finally 
return those not belonging to it to the other party at its own ex- } 

vense. This stipulation shall include documentary exhibits, except- } 
ing those now on file in the clerk’s office of the court. 


Recess taken until half past two. 


New York, Feb. 15, 1881—2.30 p. m. 
After recess. 
Present: Parties as before. 3 
A. That is a holder for the support of one side of the agitator or 
mixer. 


Answer objected to as not responsive. 


X Q. 234. (Question repeated.) 
130 A. It is secured to the lead 1 ining. ~ 
X Q. 235. Where is there such a generator as the one 
sketched in Exhibit Puffer Generator No. 2 and that was made be- 
fore the year 1871? 
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A. I don’t know that I could locate one, but I believe there are a 
great many still in use that were made prior to that date by myself, 
by Andrew J. Morse, of Boston, and by vus G. Dows and James 

. Tufts, and by others, which are substantially the same, varying, 
perhaps, only in form. 

X Q. 236. Can’t you, from an inspection of your books or any 
other way, inform the court where any single one generator of the 
kind referred to in the last pa question may be seen ? 

A. I think most likely we could. I should need to take the time 
to examine the order books to hunt up such a case. 

X Q. 227. Is the generator of M.S. Manning, of Pittsfield, Mass., 
as to which I find an entry on page three of your order book, one of 
the kind referred to? 

A. I see nothing in the order to identify what kind of generator 
it was that we repaired for M. S. Manning. 

X Q. 228. (Question repeated.) 


Objected to as already fully answered. 


A. I recollect nothing about it further than that I remember that 
we have such a customer. 
X Q. 229. Do you recollect a single instance of putting into market 


or selling before 1871 any generator constructed like Exhibit Puffer 


Generator No. 2; if so, will you please enlighten the court as to 
where such generator was sold to, or to whom or when? | 

A. My best recollections of the generators made in that style, as 
it is with all other goods that we make, the very first that I make [ 
remember better fon those made afterwards, and the first sale 

that we made of those generators we sold two to D. W. 
131 Crafts; I am not certain where his place of business was; it 

was in some of the towns not very far from Springfield, and 
perhaps Northampton ; I believe that is his present address; I could 
not tell you when that was sold. The second sale, which I think 
was the third generator that I made, was sold to a gentleman by the 
name of Coles, and I think his place of business was Westfield, Muss. ; 
that was soon after the sale made to D. W. Crafts. 

X Q. 230. Do you swear that before the year 1871 you sold to D. 
W. Crafts and to Mr. Coles generators of the kind shown in Defend- 
ant’s Exhibit Puffer Generator No. 2? 

A. I do; more than ten years prior to that date. 

X Q. 231. How are these generators like Exhibit Puffer Generator 
No. 2 used ? 

A. I think they are used in the same way that all generators are 
used of that class. 


Answer objected to as not responsive. 


X Q. 232. (Question repeated.) 
A. I think I have properly answered that; I cai, go on and clas- 
sify the generators if the court desires it. 


Counsel for complainant desires the court to note that the witness 
evades a straightforward answer to every question put to him on 
cross-examination. 


; + sg i ete ee ia ? ; fae me “St Sa 
ae 5 ¢ - . i — ‘e 
F 4 _-o-  & 
tae 
5 é ‘ 
o ae Se 
. eos 
: 
. 
es 
F 


fe TIN oe MRI cg. ——s 


72 ELIZABETH MATTHEWS ET AL., &C., VS. ? 


Defendant’s counsel objects to the unfounded statements of com- 
plainant’s counsel, and requests him in the future to reserve his 
criticisms until the argument. 


X Q. 223. What was to be generated in the apparatus you sold to 
Crafts and Coles more than 10 years before 1871, and which you 
said was like Exhibit Puffer Generator No. 2? 

A. The generator sold at that time was in form and construction 
serene the same as Exhibit Puffer Generator No. 2—carbonic- 

acid gas. 
132° $X Q. 234. How was carbonic-acid gas to be generated in 
the apparatus that they sold to Crafts and Coles more than 
ten years before 1871, and which you say was like Exhibit Puffer 
Generator No. 2? : ’ 

A. The gas was disengaged from the carbonates by the action of 
—— acid. 

Q. 235. What were the carbonates used at that time? 

A. We recommended at that time the use of super-carbonate of 
soda for small generators and marble dust for the large generators. 

X Q. 236. Through which opening was the marble or super-car- 
bonate of soda inserted into said generator ? 

A. It was usually supplied through a large plug screw inserted 
for the purpose, which is not shown in this drawing. 

X Q. 237. I didn’t ask you through what plug screw; I asked you 
through what opening the marble or super-carbonate of soda was 
inserted. I now beg you to state to the court through which of the 
two openings shown in Exhibit Puffer Generator No. 2 the marble 
or super-carbonate of soda was introduced. 

A. I would state to the court as before, the carbonate was intro- 
duced through a large plug screw, which is not shown in this draw- 
ing, and not introduced through either of the openings that the 
question refers to. 


Counsel for complainant now objects tc the introduction in evi- 
dence of Defendant’s Exhibit Puffer Generator No. 2 on the ground 
that on the admission of the witness it is not a true, correct, and com- 
plete representation to the court of the apparatus which at first the 

witness intended the court to believe it did represent. 
133 Defendant’s counsel objects to the above statement as in- 
correct and unfounded in fact. | 


X Q. 238. How many openings did you make into each of the 
generators that you sold to Crafts and Coles over 10 years before 
1871. as you have testified ? 

A. I don’t understand the question to enquire into how oe | 
openings there may have been before the connections were attached. 
If that be his meaning, we perforated the body of the generator at 
the the bottom with one hole, on the side another hole, and in the 
top end with five holes. 

Q. 239. Was there a bung to each of these five top holes? 

A. The payne hole or uppermost hole there was a bung or 

screw inserted; on one <ide of the top a large screw was inserted 
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and sround the other side there were three smaller holes, to which 
we attached that part of a coupling called the male screw. 

X Q. 240. How was the lead lining fitted to the hole that received 
the “ large screw” which is mentioned in your last preceding 
answer 


A. The lining was brought through the copper fhe pe and 
to the cop- 
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turned over the outside of the copper, and then so 
per previous to soldering on the screw, as had been customary in 
our section for a period prior to my knowledge of generators. 

X Q. 241. And yet it is true, as you have stated, is it not, that the 
lead lining to said generator was a complete vessel in itself before it 
en a in the section of the copper shell and said shell made 
whole? | 

A. The shells for lining generators were made complete in all 
parts prior to being inserted within the copper shell. 

X Q. 242. By shells do you mean the lead ? 

A. No; I mean the copper. 
134 X Q. 243. You mean the copper shell was com and 
ut together before the lead lining was put into it 

A. My meaning was that the sheet-lead lining was made up con- 
tinuous in all its parts, which would be an air-tight vessel, and this 
was made to fit a shell that was made of sheet copper previously 

ur tl and was then put within the copper vessel or shell and 
nished. 

X Q. 244. Now I understand you to say that the leaden vessel 
was complete and also air-tight before it was inserted in the copper 
shell. Am I right? 

A. It was so inade. 

X Q. 245. How many holes had it before it was inserted in the 
copper shell and when it was air-tight, as you say ? 

A. Before it was inserted and when it was air-tight it did not 
have any holes. 

X Q. 246. Did it contain the agitator at the time it didn’t have 
any holes and while it was air-tight? — 

A. I think the step for the agitator was soldered upon the inside 
.and the agitator put inside when it was closed, and the agitator was 
fished up through the hole, and the arbor of the agitator was run 
through the square hole of the agitator. My impression is that this 
— more directly to the few generators which we first made. 

n giving this description I have been carried back to the very first 
atlempt to make goods in this line. 

X Q. 247. How did you manage to get the step f opposite the hole 
a, so that the shaft when inserted would find the _ 

A. I think it is a matter attended with very little difficulty, the 
hole being previously made in the copper for the agitator. The 
height and position fur the step would be very easily determined. 

Q. 248. (Question repeated.) 

A. The step was soldered upon the inside prior to the cap of the 
lining being soldered on. The side through which we would per- 
forate and carry outside the copper may be marked through the 
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copper, which would be the simplest mechanical arrange- 
135 mentimaginable. The top may be taken out; the top portion 

of the lead lining, after inserting the dasher or agitator, may 
be burned on, then inserted within this copper casing or shell pre- 
viously made with the marked side where the agitator would pass 
through the lead; the lead lining perforated would be brouglit 
through the copper opening and laid over the outside of the copper. 
This would be done with all of the openings, and with the hook the 
dasher may be raised, the square arbor run through it with the stuff- 
ing box, which would be soldered to the side of the generator. 

X Q. 249. I thought the lead lining was not perforated, but was 
air-tight before the copper shell was completed. How shall I har- 
monize with that understanding your staten:ent that the lead lining 
perforated is brought through the copper opening? , 

A. I am not aware that my answers contradict each other. The 
perforation, I think, was usually made after the lining was inserted 
and the copper shell completed. It would make no material differ- 
ence if the coppe: shell—its two parts—was made immovable if the 
perforation was made before it was soldered. 


_ All of the answer not relating to facts is objected to as not respon- 
sive. : 


X Q. 250. Did the lining of that generator fit tightly against the 
walls of the enclosing shell? Please tell me the facts, and do-not 
again say what might be done or what could be done. 

A. The lining in all cases is put into the copper shell and then 
hammered out so as to as closely fit the vessel within which it is 
placed as it can possibly be made to fit, excluding all the air that it 
is possible to exclude. The lining is then taken out and the top 
burned to the body. 


X Q. 251. Do you mean the lining, which is air-tight when com-. 


plete before insertion, is hammered out after insertion into the 
shell? | 
136 A. I replied to that question in my last answer. 
X Q. 252. Is your answer yes or no to X question 251? 


Objected to, as question does not admit of such answer. 


A. My previous answer was a reply to this question, that the lead - 


lining was inserted into the body of the generator and was ham- 
mered out to closely fit the copper vessel, and then was taken from 
the copper vessel, and the top cap was burned on; therefore it could 
not have been an air-tight vessel when it was being stretched out 
to closely fit the vessel. : 

X Q. 253. How did you get it out of the shell after it was ham- 
mered out to exclude all the air that it was possible to exclude? 

A. The body of the generator was made slightly larger at top 
than bottom. The lining was very easily removed from where it had 
been placed and hammered to exclude the air from between the lead 
lining and copper shell. 

X Q. 254. Then it is not true that the part B in Exhibit Puffer 
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Generator No. 2, as you manufactured them more than 10 years be- 
fore 1871, was a cylinder, is it? 

A. I would inquire into the meaning of that; I don’t quite un- 
derstand the question as recorded. 

X Q. 255. You have said in answer to question 16 that in mak- 
ing generators like those on Exhibit Puffer Generator No. 2 
make “a cylinder of proper length” from copper. Is the part B in 
= = intended to represent a cylinder? 

. It is. 

X Q. 256. Throughout your testimony have you always applied 
the term “cylinder” to a tapering shell, or do you make a distinc- 
tion ? 

; Obje:ted to as containing an implication unwarranted by the 
acts. 


137 A. I have made no distinction. I think in this case the 
cylinder is so slightly enlarged to relieve the withdrawal of 
the lining in a mechanical way. We should feel justified in our 
works in speaking of it as a cylinder. 
All after distinctions, objected to as irresponsive. 


The further X examination of the witness is adjourned to Wed- 
nesday, February 16th, at 11 o’clock a. m. 


New York, February 16, 1881—11 o’clock a. m. 


Met pursuant to adjournment. 
Present : Counsel as before. 


The cross-examination of Mr. A. D. Purrer continued: 


By A. D. Briesen, Esq. : 


X Q. 257. Can you state about in what year you sold the gener- 
ators about which you have testified to Crafts & Coles ’ 

A. Mv answer would be several years prior to 1860. 

X Q. 250. Do you think that the Mr. Coles about whom you have 
testifiedgis A. F. Cowles, then of Springfield, Mass. ? 

A. I think he is the party that we sold the generator that I tes- 
tified to. My impression is that a few years later he purchased a 
larger generator.. When he first purchased I think he was located 
in Westfield, Mass. | 

X Q. 259. Have you exhibited any of your soda-water apparatus 
at the American Institute fair at the city of New York? 

A. We exhibited our goods at what was termed the World’s Fair 

at the city of New York, and I am not sure but that we have 
138 at the American Institute; still I cannot call to inind posi- 

tively that we have done so; | don’t call to mind positively, 
but if it is published in our catalogue of course we made such an 
exhibition. 

X Q. 260. Did you ever exhibit at any fair or exhibitton an - 
paratus of the kind intended to be illustrated-by Exhibit Puffer 


Generator No. 2? 
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A. My belief is the generator shown in Puffer’s Exhibit Generator 
No. 2 was exhibited by me at the World’s Fair in the city of New 
York, but am not positive. By the World’s Fair I mean the ex- 
hibition in the Crystal Palace in the city of New York. 

X Q. 261. You intimated yesterday that since the year 1871 you 
have manufactured apparatus like Exhibit Puffer Generator No. 
2. Pray tell us where one of them can be seen. 

A. During the time that has elapsed from 1871 to the present 
time my attention to orders, disbursement of goods, has been com- 
paratively limited; having three sons in the business, they have 
relieved me of that care. i should hardly be able to select and place 
but a very limited quantity of goods that leave my factory unles 
of an unusual character of construction, and to find such goods 1 
would be necessary for me to go through my order books, as the 
wereeery made in that style, as I intimated yesterday, was quite 

imited. 

X Q. 262. How would the order book distinguish the style of gen- 
erator inquired about from the others ? 

A. I should say an order received for that kind of generators 
wouid read “old style, with the vitriol pot to screw on.” I haven’t 

- for many years myself recorded the orders, and the language that I 
have used would pertain to my way of entering the order. 

X Q. 263. Are the entries about which you have testified in the 
two books referred to by you—I mean in your order book and in 

your day book—in your handwriting ? 
139 A. They are not. 


Counsel for complainant objects to ali reference to said books and 
tu the entries therein contained on the ground that they are sec- 
ondary evidence and altogether incompetent, in view of the answer 
last given. 


X Q. 264. Would not such an entry as you have mentioned in 
answer to X Q. 262 also point to a generator such as is illustrated 
in Exhibit Puffer Generator No. 1? 

A. It might if recorded in that way and nothing further appended 
to that order. 

X Q. 265. When first did you make a generator such as illustrated 
in Exhibit Puffer Generator No. 1, and where can we find one of 
that construction ? 

A. I think we made them prior to 1860, if not earlier than 1850. 
I don’t know where one can be found that I made, but they are 
made in the same style and the same way that they were made b 
Hicks and Badger, John G. Loring, Andrew J. Morse, and Mr. Tuck- 
erman. I have in my possession one, if not more, of this style, I 
believe, to be made as I made them, and this can be seen at my fac- 
tory at any time. 


Counsel for complainant now objects to Exhibit Puffer Generator 
No. 1 and to all evidence relating thereto on the ground that it is 
not the best evidence, it appearing that the article intended to be 
illustrated by the same is in the possession of the witness and within 
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reach, and he calls for one of the generators referred to by the wit- 
ness in his last preceding answer. 


140 X Q. 266. Can you send or have sent one of said gener- 
ators to this place of examination for the inspection of the 
court ? 

A. If the court desires to have the generator in question sent I 
will telegraph that it may be here to-morrow morning. I would 
further state that it is quite heavy, weighing, perhaps, complete, 
700 to 1,000 pounds. I shall be happy to obey the order of the 
court. . 


Counsel for complainant again calls for said generator. 


X Q. 267. Through which of the openings shown in Exhibit 
Puffer Generator No. 1 is the marble introduced ? 7 

A. Marble was introduced through the largest of the two openings 
at the top and the vitriol mon tn the smaller of said two openings, 
the two openings being marked “D,” the parts annexed to the top 
of this generator showing a portion of the vitriol pot and a 
way from the vitriol pot to the generating chamber. This vitriol 
pot referred to, when complete, has a rod passing through the vitriol 
with a conical end that fits in the top of this passage for the purpose 
of regulating the flow of the vitriol. In this connection, I would 
complete what might have been given in a former answer, that a 
generator conforming to the construction of Exhibit Puffer Gener- 
ator No. 1 can be taken from an establishment where it is now in 
use and forwarded for an exhibit in this case if the court desires. 

X Q. 268. Is the part which I have now marked with the letter 
“G” in Exhibit Puffer Generator No. 1 the vitriol pot or, at least, 
the lower part thereof? 

A. It’s a portion of the lower part of the vitriol pot. 

X Q. 269. Will you please explain why said generator had two 

openings for the introduction of vitriol ? 
141 A. My previous answer _ was very carelessly made, as 
it is well Senne by those least versed in generators in our 
establishment that the vitriol is never pyt into the generating cham- 
ber with any goods that we manufacture. There is only one 
for the vitriol, and that finds its way from the vitriol pot “G” through 
the long passage-way shown between the top of the generator and 
the bottom of the vitriol pot “ G.” 

X Q. 270. Can you tell us where any generator like Exhibit Puffer 
Generator No. 1 made by you before the year 1871 can be seen ? 

A. J am not positive that I can do so. In goods made twelve 
years ago of this description I should think more than nine cases 
out of ten change hands or, from other causes, not to be found at 
the place sold and with the parties sold to. 

X Q. 271. Could these generators about which vou have testified 
be used — soda-water fountains ? 


Objected to as immaterial. 


A. The generators could be used to retain aerated waters, yet I 
never knew one to be used for that purpose. 
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X Q. 272. (Question repeated.) 
Same objection ; also as already answered. 


A. They contain the elements necessary for a fountain to retain 
aerated water under great pressure in principle in a-general way. 
I see no reason why one of these generators would not make a very 
excellent fountain, possessing, as it does, an agitator for thoroughly 
incorporating the gas and water together, with this exception: The 
generator is lined with lead in the same way of fountains; I mean 
oe the entire inside surface, lead being objectionable. This 
is the only barrier that I can conceive of to its being a very excel- 

lent soda-water fountain. 
142 X Q. 273. I understand you to say that the generators 
which you have testified to as being made before 1871 you 
would not hesitate to sell to your customers as soda-water fountains ; 
am I right? 


Objected to as containing an incorrect assumption. 


A. Counsel is not correct in catching the meaning I wish to 
convey. 

X Q. 274. You have testified about selling two fountains like Ex- 
hibit Puffer 1869 Fountain to Clarke.& Parsons, May 22,1871. Look 
at the entry on page 208 of your order book, under date of May 22, 
1871, which, as originally entered in ink, reads as follows: “Two 
No. 12 min. founts, 75, $150,” but which as changed by pencil now 
reads as follows: “One No. 12 min. fount, 75,” and state whether that 
is the transaction which you had in mind at the time you testified 
ubout Clarke & Parsons’ fountain. 


Objected to, as the witness has not stated that he sold the two 
fountains to Clarke & Parsons, but one fountain; also because the 
witness has not stated that Clarke & Parsons’ fountain was like Ex- 
hibit Puffer Fountain of 1869, as said exhibit has been already 
shown to be not in its original state. 

Counsel for complainant protests against the foregoing objection 
as calculated to prompt the witness and also as asserting as to the 
exhibit what the record does not warrant. 


A. In any testimony given by me here I can’t believe that I testi- 
fied to the sale of two mineral-water fountains to Clarke & Parsons ; 
neither do I believe that it can be found that I gave such testimony 

in the affidavit which the court has, as the recollection of one 
143 = fountain was distinct in my mind, and, if it can be found 
anywhere in the record, I must have been very careless in 
giving my testimony or in making corrections after the reading of 
said testimony—the probability, as I should interpret it, without 
remembering the transaction in detail, that two mineral-water 
fountains were ordered but the parties afterwards changed their 
mind to one; the order and sale of these goods is what I had in 
mind when I gave the testimony. 
X Q. 275. Please look at your catalogue of 1871, and more par- 
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ticularly at page 31, and state which of the two illustrations thereon 
illustrates your No. 12 mineral-water fountain lined with rolled 
sheet tin and the price of which was $75. 
A. The price attached to the 31-page 1871 catalogue was intended 
price—a fountain shown sitting on the right-hand side of the said 
rage, but whether that is the style of fountain or whether it is the 
[eft-hand fountain that we sold to Clark & Parsons I have no means 
now at hand of determining. The left-hand style isfjwhat we made 
at first, and this fountain sold to Clarke & Parsons might have been 
made in 1871 or 1870 or 1869. I have no knowledge of its origin 
further than the recorded order of charges and payments and a gen- 
eral recollection that we made them a fountain lined with sheet tin, 
and in the construction of fountains so lined we have never made 
one, to my knowledge, but that the sheet tin protected the water in 
all parts of the fountain from the copper. 


All after the words “said page” objected to as not responsive. 


X Q. 276. You have sworn that after 1871 you made no more 
fountains of the kind you sold to Clarke & Parsons in May, 1871. 
Are you sure that such is the fact. Please hear the examiner read 
to you answer to question 85. 


Objected to as containing an incorrect assumption. 


144 A. In my former answer I probably carried the idea that 
the fountain made for Clarke & Parsons was of the same style 
as those made for Benedict & Burton. 
X Q. 277. (Question repeated.) 


Same objection. 


A. The two kinds of fountains shown bere were made by me in 
1868 and 1869. For several years a change in their construction 
was made during the years 1869, 1870, and 1871, and when we 
changed to the stvle of fountain shown on the right-hand side of cat- 
alogue — 1871 we might have had a very small number of the style 
of fountains shown on the left-hand side of the above-nained page 
which might have been sold to Clarke & Parsons, or perhaps they 
had the style shown on the right-hand side; if it was the style shown 
on the left-hand side of the above-named page, I think we made no 
more after 1871 and perhaps none during that year. 

X Q. 278. Please name each and every person who, to your know!l- 
edge, actually saw a rolled sheet block-tin lining in Exhibit Puffer 
1869 Fountain. 

A. I am to understand by this question that the names of the 
parties that saw the sheet-tin block-tin lining within the fountain? 

X Q. 279. Yes. 

A. I don’t suppose the purchasers of these fountains or any one 
connected with them saw the inside of the fountains sent to them. 
The workmen in the construction, of course, saw the linings that 
they put in. 

X Q. 280. Please name each and every person who, to your own 
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knowledge, actually saw the rolled sheet block-tin lining as it entered 
into the construction of Exhibit Puffer 1869 Fountain. 

A. I should need to go to my place of business and take the pay- 
roll book and look for the names of my workmen that worked in 
the coppersmith department, as I believe we have not a man now In 

that department that worked there in 1869. oe 
145 X Q. 281. Cannot you name one solitary individual as to 
whom you actually know that he saw with his own eyes the 
rolled sheet block tin lining enter into the construction or actually 
contained in Complainant’s Exhibit Puffer 1869 Fountain? 

A. I don’t think I could name a party that I know positively 
worked in that department in the year 1869. I can’t say now how 
many in that department I cou!d have called by name if I went 
into the room where they were. I believe at the present time there 
are about 12 men, and there are only two among them that I could 
call by name, and should be able to give only one in full. 

X Q. 282. Will vou swear that you, with your own eyes, have seen 
a rolled sheet block tin lining in this identical Exbibit Puffer 1869 
Fountain ? 

A. I am under oath to all that is recorded in this evidence; there- 
fore it seems quite unnecessary to ask the question here if I would 
swear separately to this lining, but, under the rules that govern a 
man in giving his testimony under oath, will say that I saw linings 
made from rolled sheet tin and put into fountains that we were con- 
structing about this time. For these two fountains I may have seen 
the progress made in the manufacture of them every two or three 
hours during the days on which they were made. I am unable to 
go back twelve or thirteen years and say positively that I saw these 
particular linings made and put into the fountains sold to Benedict 
& Burton. 


All before the words “I atn unable” objected to as not responsive. 
The statement that the question was unnecessary is objected to as 
impertinent, and counsel for complainant asks the examiner to 
instruct and order the witness to answer questions and abstain from 

sitting in Judgment on the pertinency of questions. 
146 Counsel for defendant denies that the witness has stated 
that the inquiry of the question was unnecessary, and denies 
the right of the examiner to instruct the witness to answer questions 
in any language but his own. 


Recess taken till 2.30 p. m. 
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New York, February 16th, 1881—2.30 p. m. 
After recess. 
Parties present as before. 


X Q. 283. What was the last this done in the construction of 
the fountayn Exhibit Puffer 1869 Forntain at the time it was manu- 
factured, in 1869? 

A. The last thing done was, as usual, to smooth off the solder and 
then wipe and clean for shipment. 
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X Q. 284. What was the last thing done in the construction of 
said fountain in 1869 before smoothing off the solder? 

A. Putting the solder on. 

X Q. 285. Where was the solder put on last on the said fountain 
in 1869? 

A. I am unable to say whether it was put around the bung or 
around the centre of the fountain last. 

X Q. 286. In making the generator like Exhibit Puffer Generator 
No. 2 were the bungs attached to the outer shell before or after the 
outer shell was put togetber? 

A. The bungs were attached after the lining was inserted within 
the copper shell and the lining brought through the —— open- 
ing—turned over and soldered; the bungs were attached by solder 
to the outside. 

X Q. 287. How did you prevent injury to the lead lining by the 

heat of the solder at the time you soldered on these bungs? 
147 A. It would be practically an impossibility to injure the 

lead lining by the act of attaching solder to the copper with 
his lead lining inside of the copper owing to the extreme difference 
in degrees of heat required to melt lead over the necessary heat to 
melt solder, and a workman that would do injury to the lead lining 
by heat in the act of soldering a bung or any other necessary attach- 
ment in one case in a hundred would not be a proper man to do 
that kind of work. 

X Q. 288. What is that solder composed of which, as you say, 
melts easier than lead ? | 


Objected to as immaterial. 


A. In some cases it is composed of two parts lead and one part 
tin; this is known inthe plumbing trade as wiping solder; fine 
solder is composed of about two parts tin and one part lead. 

X Q. 289. And, in your opinion, the lead in the solder melts easier 
than the lead not in the solder ? 

A. Jt is not a matterof opinion. I know positively it melts much 
easier. 

X Q. 290. Why did you put water into the fountains at the time 
you soldered them, as you have stated ? 

A. I haven’t stated that we put water in the fountains lined with 
lead. 

X Q. 291. (Question repeated.) 

A. If the question refers to fountains or vessels lined with rolled 
sheetjtin we filled them with water to prevent the heat melting 
the tin. 

X Q. 292. Do you mean the heat of the soldering process would 
otherwise melt the lining of rolled sheet tin ? 

A. That depends somewhat upon the heat required to perform se- 
curely such soldering. 

X Q. 293. (Question repeated.) 

A. The question would require a lengthy answer, which I will give 
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to the best of my ability. In making what is usual styled 
148  sheet-steel or sheet-iron soda-water fountains after the linin 

and shell had been made complete the,lining is insert 
within the shell and it becomes necessary to make one lap or sweat 
joint, which forms a band of soldering of two inches or more; to do 
this requires a strong heat, and to avoid melting the lining the fount- 
ain may be filled with water or the lining may be insulated from 
the copper or the lining may be corrugated and thrown away from 
the copper body. Inmaking this style of fountain shown in Exhibit 
Puffer’s Catalogue for 1871, on page 31, the right hand of the two 
fountains may be conveniently made without water inside or without 
insulating the lining or without the necessity of corrugating the 
lining. 

X Q. 294. Why? 

A. We can as readily attach the top to the body as we can take a 
rolled-up cylinder of sheet tin and solder it, or the attaching of the 
heads to the cylinder, because in making this joint the soldering is 
done in a very small way at each process and sufficient heat is not 
allowed to accumulate to melt the lining on the same principle that 
we attach a coupling to a piece of tin pipe or a piece of tin pipe to 
any other part of the apparatus. : 

X Q. 295. Did you regard this construction which enabled you to 
dispense with the heavy ring of solder shown in Exhibit Puffer 1869 
Fountain as a valuable improvement ? 

A. We attach some importance, but I think of no great magni- 
tude, to the sheet-tin lining ; but as regards saving of weight in the 
soldered ring or band which increased the weight of the fountain, 
probably not over 15 pounds or 20 at the outside, we n: turally would 
compare such goods with the goods manufactured by other parties, 
as Mr. Mathews was manufacturing a cast-iron fountain of very 
great weight. I could not feel that we had gained any very im- 
portant advantage by lightening the fountain to so small an ex- 


tent. 
149 X Q. 296. Please look at the book now shown you and state 
whether it is one of your publications. 
A. It is. 


The book is offered in evidence by counsel for complainant and 
marked Exhibit Puffer 1880 Catalogue, J. A. S., examiner, Feb. 16, 
1881. 

X Q. 297. When was it published ? 

A. In 1880. 

X Q. 298. In what part of that year did you first issue copies of 
that book ? a 

A. My opinion is that the book was issued some time between the 
15th day of February and the 10th day of March. 

X Q. 299. Is the illustration and description on page 137 of your 
1880 catalogue intended to apply to such fountain as Exhibit 
Stretched Steel Fountain ? 

A. The fountain called Exhibit Stretched Steel Fountain is lined 
with sheet block tin and encased in steel, and the only difference 
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between that and those shown on page 137 is in its mechanical way 
of construction. * 

X Q. 300. Did you intentionally select soft, very laminable, and 
ductile steel for fountains like Exhibit Stretched Steel Fountain ? 

A. The stock for the steel fountains that I have made was pur- 
chased from Park Bros., who told me.they had made thousands of 
sheets for soda-water fountains and they had never heard complaint, 
and they took iy orders to furnish the same material that they had 
previously furnished and which had given satisfaction ; and steel 
that is neither laminable or ductile could not be manufactured into 
soda-water fountains. 


Answer objected to as not responsive. 


X Q 301. (Question repeated.) 
150 A. I should not have selected steel that was so soft or lam- 
inable as to stretch under a pressure under 350 pounds, but 
would not accept stock under any condition if I was aware of it that 
didn’t have the capacity and tenacity to stretch, as it would be in 
the character of cast iron, and in my opinion no better, and entirely 
unsuited to the use of soda-water fountains. 


Answer objected to as not responsive. 


X Q. 302. Did the copper fountains lined with sheet block tin 
which you have made possess the capacity and tenacity to stretch 
which you have just honored with your favorable opinion ? 

A. Copper foutitains are hammered nearly to the hardness of steel, 
and when made of proper thickness and weight they will not stretch 
until more than twice the required pressure for aerated water is put 
intothem. I am not acquainted with any metal that may be rolled, 
hammered,and drawn into wire but that will stretch when subjected 
to sufficient force. A copper fountain in its hardened state, which ¢# 
is necessary to make it withstand the pressure of aerated waters, will 
stretch when subjected to a pressure of — 500 pounds to the 
square inch, and there is a point at which all steel fountains will 
yleld and stretch if they are made of suitable material for soda-water 
fountains. 

X Q. 303. Is tin as commonly known in the market the same as 
block tin? 

A. The tin that is made into tin dippers, milk pans, &c., is known 
commercially as plate tin. It is often called tin, as also the pig tin 
is often called tin. " 

X Q. 304. Why did you use block tin in your catalogues and not 
tin merely ? 

A. It is so spoken of in our catalogue that any one at aay part of 

the country may not in any way misunderstand the meaning 
151 we wish to convey. In the purchase of tin we usually use 
the single name of tin. 

All after “ convey ” objected to as not responsive. 


X Q. 305. How does block tin compare in price with tin which, 
for example, is used by roofers in making tin roofs? 
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A. I know of no means of drawing a comparison of prices, as block 
tin is sold by the pound or 100, and the roofing tin is always sold 
by the box or feet, which I am not much familiar with. 

X Q. 306. What did Benedict & Burton pay you for the two fount-, 
ains which you say you delivered to them on the 29th day of May 
1869 ? 

Odjected to as immaterial. 


A. They paid, according to the books, $150, less the 10 per cent.; 
which would be $135 net. 

X Q. 307. According to what books? 

A. I am governed by this book, which does not show any payment 
made. 


Witness takes up and refers to the day book marked Exhibit 
Puffer Day Book. 


X Q. 308. Then you don’t know what they actually did pay you 
fur those fountains, do you ? 

A. I do, as well as I know any transaction that took place so long 
ago. The fountains were sold in accordance with the price in the 
catalogue, of $75 each, from which they asked a discount of 10 per 
cent., as had been given them on a large bill of goods that they pur- 
chased some 30 or 60 days prior to the order given for these two 
mineral-water fountains. In taking up my journal I had no par- 
— necessity of referring to that, and did not find the charge on 
them. 

X Q. 309. How many feet of pipe did you send there at the time 

you filled the order for those fountains ? 
152 A. I don’t remember how many feet we sent—the pipe 
referred to then—and, if I remember correctly, there was a 
tunnel sent with the pipe and the fountains, which was without 
question a part of the first lot of goods, and was sent with these fuunt- 
ains to make the first order complete. 


All after the words “ were suid ” objected to as not responsive. 


X Q. 310. Do you mean to say that although vour order book 
shows, under date of May 22, 1869, an order for pipes you did not’ 
receive an order for pipes at that time ? 

A. I should need to look at the order book to testify understand- 
ingly. I think, as I before stated, I was to complete the former 
order. It is not infrequently the case parties receiving goods see the 
necessity of having additional pipe, and send their order for it. 
| : Q. 311. Please look at your order book and testify understand- 
ingly. 

A. I see no reason, after referring to the order book, for changing 
my previous testimony. 

X Q. 312. Will you swear that you did not with that order receive 
an order for pipes, and that in filling said order you did not send 
~ tunnels and fountains, charging for the whole of them 

5° 
A. I have not the slightest reason to believe that the tunnel or 
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pipe comprised one cent of the amount of the $150. I can produce 
the original order if required. I will add, I believe I am right in 
making the assertion that I can produce the order. 
X Q. 313. Please do so. 
Witness, after looking at his papers he has with him, says: I 
haven’t got that order with me, but I believe I can furnish it. 
X Q. 314. Where is the letter spoken of in your answer to ques- 
tion 38? 
153 A. I thought I had the letter with me. I may have drawn 
it from my pocket in taking newspapers or handkerchiefs 
from it, and it is pcssible I may be able to find it on my return 
home. 
X Q. 315. When did you first make iron soda-water fountains? 
A. I don’t know that I could name the year. 
X Q. 316. In answer to question 89 you say you made them for 
some three or four years; is that correct? 


(Question and answer 89 read to the witness.) 


A. I should say we have made them as long as that. 

X Q. 317. No longer? 

A. It may have been a longer time. I have no means of deter- 
mining here. There has been little success attending fountains that I 
made for a longer period than three or four years, My efforts were 
directed more to improve the fountain than to manufacture at that 
time. 

X Q. 318. Did you manufacture iron fountains 20 years ago? 

A. I did not. 

X Q. 319. What, then, did you mean by saying, in answer to ques- 
tion 33, “ We have made the fountains from copper and iron at my 
factory for nearly 20 years,” if it is not true that you made iron 
fountains 20 years ago? 

A. I would like to have the question previous to that answer read, 
as Icannot imagine how such a reply could have been recorded. 


Question and answer 33 are now read to witness. 


Witness continues: We make no claim to the manufacture of steel 
or iron fountains at any such remote date, and the answer given, if 
as I gave it, which I have no reason, as I am aware of, to dispute, 

was wide of the mark of any meaning I intended to convey. 
154 X Q. 320. Have you recently tried to make arfangements 

with the Lalance & Grosjean Manufacturing Company for 
stamping up heads of fountains for you? 


Objected to as immaterial and not cross-examination, and the wit- 
ness is advised that he need not, unless he so desires, give any evi- 
dence relating to his private business arrangements having no.bear- 
ing upon this case. ) 


A. I was not aware that I had; if any arrangements have been 
made it is unknown to me. 

‘X Q. 321. How did the lining of the fountain you sold to Clark & 
Parsons on May 22, 1871, compare with the lining of the fountains 


86 


ELIZABETH MATTHEWS ET AL., &C., VS. 


you furnished to Benedict & Burton in 1869; were they not identi- 
cal in construction ? 

A. The linings were complete and protected the entire surface so 
that the water could not come in contact with the copper; in this 
respect I think they were identical. I will further add, in my pre- 
vious answers, that 1 did not know which style of fountain was sent 
to Clark & Parsons, which is shown on page 31 of catalogue, 1871, 
and therefore am unable to say whether the external appearance 
was identical with those sold to Benedict & Burton; if the fount- 
ain sold to Clark & Parsons was the same in outward appearance as 
the left-hand fountain on page 31, catalogue 1871, then the lining 
was of the same construction as the linings of the fountains sold to 
Benedict & Burton. 


The further cross-examination of this witness adjourned to Feb- 


ruary 17th, 1881, 10.50 a. m. 


155 New York, Feb. 17, 1881—10.30 a. m. 


Met pursuant to adjournment. 
Present : Counsel as before. 


The redirect examination of Mr. Purrer by F. H. Betts, Esq.: 
R. D. Q. 322. What is soda water ? 


Objected to as not redirect examination. 


A. It is pure water impregnated with carbonic acid gas under 
pressure. 

R. D. Q. 323. What is and was the “mineral water” for which 
you made fountains for Benedict & Burton and others ?- 


Objected to as calling for hearsay, as without foundation, and as 
not redirect. 


A. Mineral waters in their natural state embody mineral salts of 
various kinds, and as the water flows from the earth it is more or 
less impregnated with carbonic acid gas. These natural waters are 
sometimes put into fountains and charged with carbonic acid gas 
and drawn at the draught stand, and sometimes salts corresponding 
to the salts found in the natural waters are added to pure water, 
charged, and drawn as before described. 


Answer objected to as not responsive. 


R. D. Q. 324. You were asked to specify some particular party in 
whose possession could now be seen one of your old generators. 
Have you examined your books for the purpose of identifying any 
sales of these old generators ? : 

A. I have not examined the books for this purpose. I know of 

generators corresponding to those that we made which are 
156 now in use, and it is possible that among them we might rec- 
ognize some that we have made. 

R. D. Q. 325. You have spoken of two sales made by you of 
fountains lined with sheet block tin, to wit, the sales to Benedict & 
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Burton in May, 1869, and the sale to Clark & Parsons in 1871. Do 
you remember those particular sales of said fountains apart from 
your finding of the entries of the same in your order books? 


Objected to as leading and as incompetent. 


A. The sale of the two fountains to Benedict & Burton has been 
very fresh in my mind from the time they were sold, if their name. 
came before me. My recollection was probably strengthened from 
the fact of a previous order, sent about a month or 6 weeks prior to 
the shipment of these mineral-water fountains. The goods were 
misdirected to Newark or some similar name instead of Norwalk, 
Ohio. We were under the necessity of sending a tracer to find their 
locality and have them redirected to Benedict & Burton at Norwalk, 
Ohio. Again, my recollection is strengthened because these fount- 
ains were amongst the first fountains that we lined with rolled sheet 
tin, and my recollection of the first articles made is more strongly 
impressed upon my mind than such goods manufactured afterwards. 

" D. Q. 326. Please look at your order book and see if you can 
find there any other entry of « mineral-water fountain prior to the 
year 1871? 

Objected to as immaterial. 


A. I find on page 86, 1870, entered in my order book May 23, an 
order from Charles Abel & Co., Pittsburgh, Penn., 1 No. 9 mineral- 
water fountain. 


Order marked for identification Puffer Order Book, J. A. S., ex- 
aminer, Feb. 17, 1881. 


157 R. D. Q. 327. Reference has been made to fountain recently 

sent you by Benedict & Burton which has been marked Ex- 
hibit Puffer 1869 Fountain, and reference has been made to the cor- 
respondence between you and Mr. Benedict on that subject. Please 
produce all of the letters which you received on the subject which 
you have, and state about when you received each one of the sume. 


Objected to as incompetent and not the best evidence. 


A. I have a letter, dated Norwalk, Ohio, March 3, 1880, signed by 
D. D. Benedict, received probably 2 days later than the above date. 
I have another letter, dated Norwalk, Ohio, Feb. 23, 1880, signed by 
D. D. Benedict, and was probably received two days later. Another 
letter, dated Norwalk, Ohio, March 27, 1880, signed by D. D. Bene- 
dict, and another letter dated Norwalk, Ohio, Feb. 10, 1881, signed 
by D. D. Benedict. 


Defendants’ counsel offers said letters in evidence apd they are 
marked Exhibits Benedict Letters 1,2, 3, and 4, J. A.S., examiner, 
Feb. 17, 1881. 

Objected to as utterly incompetent. 

The witness states: I would add that the two last letters were re- 
ceived in all probability two days after their dates. 


R. D. Q. 328. Counsel for complainant has made some statements 
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on the record, in connection with the 223 X question, containing an 
intimation, which I am almost ashamed to notice, that you might 
have dictated or sent drafts of these letters before you received them 
from Mr. Benedict. You may make any statement in regard to that 
correspondence which you wish to do. 


158 Objected to as incompetent. The witness was given a fair 
opportunity to state his views in regard to the matter touched 
upon in said remarks during the cross-examination. 


A. The correspondence which has taken place between myself and 
Mr. D. D. Benedict, of Norwalk, Ohio, has been as open and free from 
any and all designs, intrigue, or tricks as it is possible for corre- 
spondence to be. The letters have been, without doubt, copied into 
my copy book, from which the letters may be copied by any one em- 
powered by the court to make such copies. If there is the least par- 
ticle of dictation or suggestion for answers contained in those letters 
I am not aware of it. The letters wrote were simply letters of in- 

uiry. 

Rk. D. Q. 329. If the fountain now marked Exhibit Puffer 1869 
Fountain, is one of the mineral-water fountains which — sold by 
you to Benedict & Burton in 1869, is it now in the same condition 
in which it was when sold in 1869? If not, state in what particulars 
it differs from the construction of the fountain as it was sold in 1869. 


Objected to—1, as leading ; 2, as assuming that the fountain is not 
one of those sent to Benedict & Burton; 3, assuming that the wit- 
ness had seen the fountains that were sent to Benedict & Burton in 
1869, whereas he has testified that he will not swear that he saw 
them in 1869, and as, therefore, utterly incompetent, irrelevant, and 
immaterial. . 


A. There cannot be the possibility of a doubt in regard to its being 
the same external shell sold to Benedict & Burton in 1869. Exter- 
nally it appears now to be the same as when sold; internally the 
fountain has been retinned or washed upon its inside surface with 
tin, whereas previously, or when sold, it was then lined with rolled 
sheet tin. 


159 All after “ whereas ” objected to as hearsay and not within 
the personal knowledge of the witness. 


RK. D. Q. 330. Has the bung of said fountain been in any way 
altered ; and, if so, how? 


Objected to as leading and as already answered at length by this 
witness, and counsel gives notice that he will move to strike out the 
answer to this question on the ground of its leading character. 


A. I should think from appearances that the bung was formerly 
inserted from the inside, as it appears now, which could have been 
quite conveniently done after properly fitting the bung to the proper 
shell, it having previously been soldered to the tin lining when the 
shells were put together, the bung brought up through, and then 
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sweat with solder, as is often done in such cases. This was not the 
usual method of attaching our bungs to the shell, but I believe it to 
have been done in this case. 


Answer objected to after the words “ appears now” as not respon- 
sive to the question; also on the ground that it contradicts the affi- 
davit of this witness and the carefully-prepared sketch of the Bene- 
dict & Burton fountain thereto poe and also as contradicting a 
carefully-prepared drawing, marked Defendants’ Exhibit Benedict's 
Copper Fountain, all of which were prepared by the witness while 
he had the original fountain in his possession ; also as contradicting 
his testimony, given on cross-examination with great deliberation, 
as to how the bung was attached to the sheet-tin lined fountains that 

were sent to Benedict & Burton; and counsel for complainant 
160 = gives notice that at the hearing he will move to strike out the 

evidence of this witness on the ground that it is contradictory 
in all essential elements, and be will likewise move that such pun- 
ishment as the court shall deem proper be meted out to the witness 
for having deliberately, with the fountain marked Exhibit Puffer 
1869 Fountain before him, attached to his exhibit, first affidavit, an 
alleged sketch thereof, which misrepresents said fountain in the very 
essential particular which is of importance in this suit, thereby in- 
ducing the court to believe that the Benedict & Burton fountains 
were of the construction which the witness knew at the time was 
not their construction. 

Defendants’ counsel objects to the statement as unwarranted in 
fact and incorrect, and invites the making of the motion referred to. 


R. D. Q. 341. Do you know anything about this fountain which 
is marked Exhibit Puffer 1869 Fountain, being one of the original 
fountains sold to Benedict & Burton, except what you learn from 
Mr. Benedict’s letters” 


Objected to as leading and as already fully answered in answer to 
question 329 and in previous testimony. 


A. I know it to te, from recollection and the order book, the same 
size fountain, but I did not place any mark upon it at the time of 
shipment, but did request Messrs. Benedict & Burton to place a 
mark upon the fountain and send it forward. My letter was replied 
to by D. D. Benedict, stating that he had sent one of those fountains 
witb his name marked or struck into the solder, and also a second 

party had placed marks upon it. The fountain was received 
161 at my place in proper time, and after shipment and for fear 

it might get mixed up with other fountains and sent:away 
I placed it in a vault in my basement, where it remained until taken 
out and sent here. 

R. D. Q. 332. Is that all you know about this fountain in refer- 
ence to its being one of the original fountains ? 

A. I don’t think at this present moment of any further means of 
identification than I have already given. 
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R. D. Q. 333. Had your attention been called to the form of bung 


which now appears on said fountain prior to the asking of 330 ques- 
tion ? 

A. The bung that’s in the fountain now is without alteration. 

k. D. Q. 334. The complainant’s counsel has made a long state- 
ment to the effect that your evidence in answer to the 830 question 
contradicts your previous evidence in regard to the mode of apply- 
ing the bung to the fountains sold to Benedict & Burton in 1869. 
You may make any statement you desire on that subject. 

A. I can’t think there is a contradiction; my statement of a mode 
of accomplishing a certain purpose may apply to the time when I 
made the statement. The attaching of bungs by us has been in 
common practice to attach them on the inside and also on the out- 
side for at least 30 years, and I believe my statement meant, if it 
didn’t read, that we usually attach the bung to the sheet tin-lined 
fountains from the outside. In constructing new goods it is usual 
for us, almost universally the case, to not be satisfied with the first 
effort, but to try all the various ways to accomplish the purpose and 
using such process as we believed to be the best. 


Recess until 2 o’clock. 


162 New York, February 17th, 1881—2 p. m. 
After recess. 
Present: Parties as before. 


Q. D. Q. 535. Prior to giving your evidence in this case had you 
examined the fountain marked Exhibit Puffer 1869 Fountain, in 
reference to the construction of its bung; and, if so, why did you 
say that the bung was applied to the Benedict & Burton fountain in 
1869 in the manner shown in sketch, Defendant’s Exhibit Benedict 
Copper Fountain ? 

A. The fountain was received 9 or 10 months since, I should 
think ; some one of my sons informed that it had come to hand. I 
saw there was a liability of its being sold or sent awav unless it was 
cared for, and to be secure against any such mistake I caused it to 
be carried into the basement and put into a safe or vault and locked 
up. At that time I made no further examination that I am aware 
of excepting to see that the name of D. D. Benedict was struck into 
the solder while it was in the vault. I may have had occasion my- 
self to go there some 3 or 4 times, perhaps less, and I took no notice 
of the fountain I so stored unless it was to have had a casual sight 
of its being there. My statements in regard to all parts of the evi- 
dence [ have intended to give with care and attention and correctly, 
and the bung of the Benedict fountain I supposed to be the same as 
we usually made them, but it is impossible to go back 12 or 13 
vears and make statements that are absolutely correct in every 
minute detail. 

R. D. Q. 336. Had you ever particularly examined the bung of 
said Exhibit Puffer 1869 Fountain, in reference to its construction, 
prior to to-day ? 

A. I never have. 
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Q. D. Q. 337. Is there any suit pending between you and Mr. 
Matthews in any court ? 
163 A. There is no suit pending in any court between me and 
John Matthews; John Matthews has never brought any 
action against me or sued me, neither have I ever sued him or 
brought any action against nim ; there has been an interference de- 
clared in the Patent Office between claims sought to be reissued by 
John Matthews and myself. 
R. D. Q. 338. Do you know whether or not the books which have 
been produced and entries in which have been marked for identifi- 


- cation are the original books kept by you in 1869 and 1870? 


Objected to as incompetent, as the witness has already testified that 
said entries were not in his handwriting. 


A. I do not know them to be the same. 
R. D. Q. 339. Please give the date of the first and last entries in 
each of said books. 


Objected to, as the books speak for themselves. 


A. The first record in the order book is dated May 17, 1869, and 
the last record in said order book is dated January 16, 1872; beyond 
this there appears to be five pages of memorandum of miscellane- 
ous matter which doés not strictly pertain to the order book; the 
day book is one that had been used by somebody unknown to the 
witness and used as far as the 37 page; my business commences 
on the 38th page, dated July 24, 1867; under this date may be 
found the first charge in my business, and the last charge bears 
date April 2d, 1870. | 

R. D. Q. 340. How do you account for the fact that the last entry 
in the order book under date of January 16, 1872, appears to be an 
isolated charge for that year? 

A. There is a lapse of several months, and my version of the mat- 
ter would be that the regular order book was mislaid, and to makea 

record of the order and preserve it — was temporarily recorded 
164 after the lapse of this time in this book, as being deemed 
safer than writing it out on a sheet of paper. 


Objected to as guess-work. 


R. D. Q. 341. What is the date of the last entry in said order 
book as it was kept in the regular order of business? 

A. The last record in its regular order was recorded May 15, 1869— 
I mean May 15, 1872—and all entries after this have the appearance 
of being of a memorandum character. In giving this 1869 I was 
led to the mistake through the dates of the memorandum that fol- 
lows the record ; this last entry appears on page 349 of the order 
book. 

R. D. Q. 342. Who kept said books at the time those entries were 
made—TI mean all the entries ? 

A. A young lady by the name of Miss Lizzie Dunbar I believe 
to have been my book-keeper at that time, but am not certain; I 
have a very poor recollection of different handwritings. 
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R. D. Q. 343. Do you know where Miss Dunbar is now ? 

A. The last I did know of her she was within the city limits of 
Boston. 

R. D. Q. 344. De you know whether those books were kept reg- 
ularly ? 


Objected to as incompetent and as indefinite. ' 


A. They were; the memorandums entered at the end of the order 
book I believe to be the only thing that could confuse a person in 
their examination, and that would be all ciear when running the 
order ook through to the end. 

R. D. Q. 345. In answer to the 253d cross-question you have 
stated that the lead linings of generators, after they had been ham- 
mered to fit the shell, was easily removed from the shell because 

the body of the generator was made slightly larger at top 
165 than bottom. Please state how much larger such body was 
at top than bottorn. 

A. I should say not over about } of an inch. 

R. D. Q. 346. In answer to the 125th cross-question you have 
stated that you did not see in 1869 “such a fountain” as the model 
marked Exhibit Matthews Fountain, and which was shown to you 
after the 124th question; please explain what you mean by that 
answer. 


Objected to, as answer to question 125 needs no explanation. 
b 


A. I saw no soda-water fountain or tank in the year 1869 that was 
made with an outside casing of sheet iron or sheet steel enclosing 
a rolled sheet tin lining, but did see them with a copper shell with 
rolled sheet tin lining. 


All after and including the word “ but” objected to as not respon- 
sive. 
Reeross by A. V. Briesen, Esq.: 


R. X Q. 347. Were those the Benedict & Burton fountains? 

A. Yes. 

R. X Q. 348. You say that the order book was regularly kept; do 
you mean the orders are entered in chronological order ? 

A. I believe them to be. 

R. X Q. 349. Will you please explain, if that be so, how it is that 
after the orders entered by Miss Dunbar on pages 193 to 197 of said 
book, running from May 2d apparently to May 5th, 1871, the entries 
on pages 198 and 199 are dated April, on page 201 Mey 12, on page 
202 April 18, on page 203 April 16th, 1871 ? 

A. The orders may have been recorded under the date of their 
written order; if so, that would account for the various dates. Many 

of the orders received came from agents who send their order 
166 sometimes as soon as they receive it, and sometimes several 
days elapse before they are sent in. Sometimes the orders are 
made in the show-room at the time and place of sale, and not always 
placed upon the books the day the goods are sold. The orders I be- 
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lieve to be recorded as correctly as they were at that time by any 
house in our line of business. 


Answer objected to as not responsive. 


R. X Q. 350. Do you mean to say that Miss Dunbar kept your 
day book, and that the entries therein are in her handwriting? 

A. I meant to have said that it was Miss Dunbar that kept the 
books ; I refer to the day book. The orders are usually mates by 
other parties, and the attempt to recognize a handwriting I wouldn’t 
consider it for a moment, as I can hardly recognize my own hand. I 
believe that I have before stated that my recognition of handwritings 
was exceedingly poor, but my pay-roll book of that date would disclose 
positively the party that kept the day book and ledger. My pay- 
roll ound not show who kept the order book. 

R. X Q. 351. Was not the bung of Exhibit Puffer 1869 Fountain 
attached to the copper shell before the two halves of the copper shell 
were joined together ? 

A. I don’t believe it was. 

R. X Q. 352. Please examine it closely, and state whether you do 
not wish to correct your last answer. 


Witness examines the exhibit. 


A. After an examination of the fountain quite closely I discover 
no reasons for altering my first answer. 
R. X Q. 353. Yesterday _ said that the last thing done to that 
fountain in 1869, except filing down, smoothing and cleaning, and 
polishing, was to put on a ring of solder. Do you now wish 
167 to have us understand that that answer was not correct ? 


Objected to as an incorrect assumption of what the witness said. 


A. I would like to have that answer read. 

R. X Q. 354. What was the last thing done to that fountain in 
1869, immediately before smoothing off the solder and wiping and 
cleaning it for shipment? 

A. In answering that question I am answering it under the 
knowledge since gained or a careless way of speaking of the bung 
being attached to the outside. The last part of the mechanical con- 
struction prior to smoothing and cleaning was to place a band cf 
solder around the centre of the fountain, and then the solder was 
smoothed off and cleaned ready for shipment. I would further 
state that if I had studied this case and given time and attention to 
it I should certainly be able to have answered the questions in re- 
gard to the bung-correctly. It was my wish when I came here to 
testify to be free of all bias and prejudice, and did not inform myself 
even of the date of Matthews’ patent on iron and steel fountains, 
which I-could have easily done, as I have a copy of all those papers 
in my safe, and should not have known of its date at this time had 
not the plaintiff’s counsel so far gave it in court that I could not 
help but know it. 

R. X Q. 355. I perceive an inconsistency between your answer 
and question 351 and your ans ver to question 354. Please explain 
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if the bung was not fastened in the copper shell before the copper 
shell was put together; how can the last thing done to the fountain 
have been the application of the outward band of solder around the 
centre of the fountain? 

A. I can see myself no inconsistency, as intimated by the attorney ; 
1 will go through with the mechanical construction in that way in 

the shortest manner possible. The two parts of the copper 
168 fountain having been made of proper shape and form, a linin 

is then made of sheet block tin corresponding in form anc 
size to the two shells of the copper fountain, being, perhaps, 23 
inches shorter than the copper shell, this being made up entire in 
one piece; the bung is attached to one end by means of solder ; it 1s 
now inserted into the copper shell, the two halves of the copper 
fountain being forced together ; the bung passes through the opening 
in the copper shell previously made for it, and is then from the top 
of the expanded portion or upper edge of the hole sweat in and 
made tight by fine solder; then the band is put around the outside 
of the fountain, making the structure complete. 

R. X Q. 356. How was the lining fastened tothe bung? Will 
you please sketch the appearance of the bung on the lining? 

A. To do that it would be necessary to make two to four draw- 
ings, as it must be known that I would be utterly unable after the 
long lapse of time to make a sketch portraying the precise manner 
in which the bung may have been attached, as there are two, if not 
more, ways—one, perhaps, as desirable as the other—for making 
such attachment. 

R. X Q. 357. Why did you make the lining two and a half inches 
shorter than the copper shell ? 

A. [would make reference to Exhibit Benedict Copper Fountain, 
in which the lapse may be plainly seen; the reason for doing this is 
we get the sweating strength of solder between the two parts of the 
fountain which forms the laps, and in addition to that we get the 
overlapping strength of this heavy band of solder which is put on 
the outside; I supposed my former answer to be plain, but to fur- 
ther explain it [ would add, when the copper shell has been forced 
together, as before spoken of, the lining is supposed to come in con- 
tact with all parts of the bottom and top and sides and the entire 
surface of the copper shell. 

R. X Q. 358. Did you not testify that on receiving Exhibit 
169“ Puffer 1869 Fountain. last year you lowered a candle into it 
to thoroughly examine its interior appearance ? 


Objected to, as the record shows what the witness testified to. 


A. I don’t remember now, but presume I did, as I think I ree- 
ollect of looking at the interior of the fountain, but don’t think 
that I stated that I made a thorough examination of the whole 
fountain, as I had this one object only in view. 

R. X Q. 359. Did you, on examining the interior of that fountain 
last year, discover any other addition, change, or omission than the 
one to which you have testified ? 
A. I don’t remember that I did. 
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R. X Q. 360. Soda-water fountains receive long discharge pipes 
that reach nearly to the bottom of the fountain, do they not? 

A. They do. ; 

R. X Q. 361. Did you ever place into your unlined fountains any 
contrivance for centering or receiving the lower portion of such dis- 
—— 

A. We have. 

R. X Q. 362. Did you ever put such a contrivance into your fount- 
ains lined with roller sheet-tin? | 


This and previous question objected to as not cross-examination. 


A. I would be unable to say whether we have or have not. 
R. X Q. 363. Hassuch a contrivance ever been attached to a cop- 
per shell of Exhibit Puffer 1869 Fountain ? 


Same objection. 


A. When I looked at the interior of the fountain, in 1880, I did 
not notice whether it had such a ring at the bottom, and have not 
since I have seen the fountain here, and I am quite unable to say 

whether it now has a ring at the bottom. 
170 R. X Q. 364. Please look at the fountain in 1881 and state 
whether it has such a ring. 


Same objection. 


A. By request of the counsel for the plaintiff I have examined the 
inside. I see that it has a ring. 

R. X Q. 365. Where is the bill which is referred to in Exhibit 
Benedict Letter No. 4? 

A. The bill [ have, and introduce the same to the court. 


The bill produced by the witness is marked for identification 
Puffer Bill of 1869, J. A. S., examiner, Feb. 17, 1881. 


R. X Q. 366. I notice in Exhibit Benedict Letter No. 2 reference 
to an exchange you have proposed. What is that? 

A. My proposition; as near as I can remember, was tendered to 
him during the winter or spring of 1880 to give him a.new fountain, 
No. 9, for the old fountain which I sold him in 1869. This is the 
exchange referred to in the question. A return letter from D. D. 
Benedict informed me that he 1s willing to make the exchange, and 
his letter intimated to me that he should not draw soda water, and 
I drew the inference that I could forward the fuuntain at any con- 
venient time, and, as I was short of stock in that line in the spring 
and did not send the fountain until one week ago last Monday, the 
exchange has been completed. 

R. X Q. 367. The exhibit being now your own property, will you 
permit the complainant to cut it in two halves in presence of the 
examiner and counsel for both parties, provided the complainant 
pays you the value of the exhibit? If you consent will you be kind 
enough to state the value? 

A. I have not the slightest objection to the plaintiff in this case 
cutting the fountain, providing he does not destroy any proof of 
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identification. I would add in connection with this that I believe 

myself somewhat competent to say that I don’t believe that 
171 one fountain in one thousand like that would leave theslight- 

est trace or mark to show that it had been previously lined 
with sheet block tin. If there is any other reason for opening it— 
no doubt there would be found what would be found in any other 
fountain, and the price shall be satisfactory to the complainant in 
this case. I will further add that what I have stated is my own 
willingness to its having been entered as an exhibit. I presume I 
have surrendered my possession of the fountain during the pendency 
of this action. 3 

R. X Q. 368. In the Exhibit Benedict Letter No. 3 I find the fol- 
lowing. “I am sorry they will be of no use to you.” What are the 
things called “ they” in said letter? 

A. He has reference to these two mineral-water fountains. By 
one of those letters I think he states or intimates that the other 
fountain may have not been retinned, but he thinks it has. I think 
he has reference to those two mineral-water fountains. 

R. X Q. 369. Which two? 

A. The two sent him in 1869. 

R. X Q. 370. Which two of the four sent him in 1869? 

A. If we had the full correspondence it would fully explain. He 
says he thinks those that were tinned one was a mineral-water fount- 
ain and the other a soda-water fountain. 

R. X Q. 371. Then by writing that he is sorry they will be of no 
use to you he does not mean the fountains sent him in May, 1869, 
does he? 

A. That letter was received in answer to a letter that I wrote im- 
mediately after receiving the mineral-water fountain, stating to him 
that I did not find the original lining in the fountain, as the fount- 
ain had been retinned and the traces of the sheet tin lining lost— 
expressing some regrets or disappointment. The answer to that 

letter has just been read. | 
172 R. X Q. 372. Was the lining of the two fountains which 
you sent to Benedict & Burton in May, 1869, disconnected 
from the shell. throughout its entire circumference except where the 
bung was applied, or was it soldered or connected at any point to 
said shell other than where the bung was ? 3 

A. I don’t think the lining had any connection by a soldered joint 
in any part or place except its connection with the bung and the 
bung with the shell. 


The witness wishes to say : 

The manner of lining generators as described in Puffer Exhibit 
Generator No. 2 was followed up but a short time. My explanation 
was for the first generator made by me. Generators made a year or 
two afterwards were improved upon for the reason that we had a 
great deal of trouble with the linings of the first ones collapsing, 
and the lining was made and fitted as previously described, and when 
closely fitted to the body of the generator the lining was withdrawn 
and scraped and tinned by means of a blow pipe; the body of the 
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generator previously tinned, the generator with its open end upper- 
most and the lining projecting an inch or two above the copper, the 
blow pipe was brought to bear, and the body an‘| lining were brought 
to a heat sufficient to melt the solder, which caused the solderto run 
from top to bottom, completely soldering this lining to the body of 
the generator; the step for the agitator was soldered to the lead lining 
in its proper place. The agitator was then put in and the shaft 
passed through it, and the joint for the stuffing box connected with 
the shaft was soldered to the copper shell; the lining for the top was 
burned to top of the lining of the body. The top copper shell was 
then passed over this lining and connected with the body shell by a 

heavy band of solder. The various connections at the top 
173. were then made as before described. This method I believe 

to have been in common use in Boston for soldering the 
lining to the copper body for more than twenty years by the various 
manufacturers. 


Adjourned to February 18th, 1881, 10.30 a. m. 


New York, February 18, 1881—10.30 o’clock a. m. 


Present: Counsel as before. 

Defendant’s counsel offers in evidence the original bill of May 29, - 
1869, heretofore marked for identification Puffer Bill of 1869, J. A. S., 
examiner, Feb. 17, 1881, and the same is marked Defendant’s Ex-, 
hibit Puffer Bill, May 29, 1869, J. A. S., examiner. 

Objected to as incompetent. 

Defendant’s counsel also offers in evidence the entry in the order 
book at page 5, heretofore marked for identification Puffer Order 
Book, J. A. S., examiner, Feb, 3, 1881, and the same is marked De- 
fendant’s Exhibit Benedict & Burton Order, May 22, J. A.S., ex- 
aminer. 

Objected to as incompetent. 

Defendant’s counsel also offers in evidence entry in the Puffer day 
book, heretofore marked for identification Puffer Day Book, J. A.S., 
Ex’r, Feb. 3, 1881, under date of May 13, 1869, order of J. B. Wor- 
cester, of Momence, IIl., at page 282. The same is marked Defend- 
ant’s Exhibit Worcester Entry, J. A. S., Ex’r, Feb. 1, 1881. 

Objected to as incompetent. 
174 Detendant’s counsel also offers in evidence entry at page 
293 of Puffer day book, heretofore referred to, and the same 
is marked Benedict & Burton Entry, May 29, 1869, J. A. S., Ex’r. 

Objected to as incompetent. : 

Defendant’s counsel also offers in evidence entry in Puffer day 
book at page 294, under date of June Ist, 1869, and the same is 
marked Defendant’s Exhibit Humphrey, Hamning & Co. Entry, J. 
A. S., Ex’r. 

Ubjected to as incompetent. 

Also entry on page 300 of Puffer’s day book, under date of June 8, 
1869, and the same is marked Defendant’s Exhibit Lorenz Bros. 
Entry, J. A. S., Ex’r. 

Objected to as incompetent. 
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Also entry on page 286 of Puffer’s day book, under date of May 
19, 1869, and the same is marked Defendant’s Exhibit Lorenz Bros. 
Entry, J. A. S., Ex’r. 

Objected to as incompetent. 

Also, on page 283 of Puffer’s day book, under date of Mav 15, 
1869, and the same is marked Defendant’s Exhibit Rice & Bros. 
Entry, J. A. S., Ex’r. 

Also entry at page 208 of Puffer order book, and the same is 
marked Defendant’s Exhibit Clark & Parson Entry, J. A. 5., ex- 
amine 

Objected to as incompetent. 

Also entry at page 86 of Puffer order book, and the same is 
marked Defendant’s Exhibit Charles Abel & Co., J. A. S., Ex’r. 

Objected to as incompetent. 
175 On reading over his testimony the witness desires to make 
the following corrections: In the answer to Q. 170 “ Burton” 
should be “ Benedict.” In the answer to Q. 208 “seam” should be 
“ring.” In the answer to Q. 248 the word “top” where it first oc- 


curs should be “ lining.” 
A. D. PUFFER. 


Sworn to before ne— 


JOHN A. SHIELDS, Examiner. 
Adjourned to Monday, February 21, 1881, at 11 a. in. 


New York, February 23, 1881—11 o’clock a. m. 


Parties met pursuant to adjournment. 
Present: Counsel as before. 


JoHN BEKKENAUIS, a witness produced on the part of the de- 
fendant, being duly sworn, says: 


Q. 1. What is your name, age, residence, and occupation ? 
A. My name is John Bekkenhuis; I am about 54 years of age; 
reside at Boston, Mass., and am a coppersmith. 
(J. 2. Where is your place of business at the present time ? 
A. At A. D. Puffer & Sons, Portland street, Boston. 
Q. 3. Are you employed by this firm ? 
A. Yes, sir. 
Q. 4. In what capacity ? 
A. J take charge of the work and work myself. 
Q. 5. What is the business of A. D. Puffer & Sons ? 
176 A. They are manufacturers of soda and beer apparatus. 
Q. 6. What kind of soda apparatus do they make? 
A. They manufacture generators and draught apparatus, such as 
fountains. 
Q. 7. Do you superintend the manufacture of generators and fount- 
ains 7 
A. Yes, sir; generators and fountains. 
Q. 8. How long have you been emploved by A. P. Puffer & Sons? 
A. About four years. 
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Q. 9. Prior to that time in what business were you engaged ? 

A. I was a couple of years before that keeping a grocery store; I 
kept it at 125 West 4th street, South Boston, and before that I was 
for some years in business as a coppersmith with a partner working 
for ourselves. 

Q. 10. Who was your partner? 

A. Henry Essman. 

Q. 11. What was the name of the firm? 

A. It was called Bekkenhuis & Essman. 

Q. 12. Where was the place of business of Bekkenhuis & Essman ? 

A. For the last two years we were on Broadway extension, Bos- 
ton, between Boston and South Boston. We moved a couple of 
times before that. 

Q. 13. Please state when and where the firm of Bekkenhuis & 
Essman commenced business. 

A. We started first on Tremont street, Boston, in 1869. 

Q. 14. How long were you in business on Tremont street ? 

A. I couldn’t tell satin about two years. 

Q. 15. Where was your place of business after that ? 

A. On Castle street, Boston. 

Q. 16. How long did you remain there? 

A. Somewhere about two years or so, or a little more; I couldn’t 

say exactly. 
177 Q. 17. Where was your place of business after that? 
A. In Broadway extension, as I stated at first. 

QQ. 18. What was the business of Bekkenhuis & Essman ? 

A. General coppersmithing ; doing anything that came along. 

Q. 19. Did you ever make soda-water apparatus, such as fountains 
and generators ? 

A. Yes, sir. 

Q. 20. Prior to 1869 were you personally in business? And, if so, 
please state what your occupation was. 

A. I had charge of Andrew J. Morse & Sons’ copper works, mak- 
ing copper generators and copper fountains. 

Q. 21. How long were you employed by Andrew J. Morse & Son? 

A. About five years. 

Q. 22. Prior to the time you were first employed by Andrew J. 
Morse & Son were you in business ? 

A. I was not in business for myself, but I was hired for about one 
and a half years by A. D. Puffer, not A. D. Puffer & Sons ; that was 
about 18 or 19 years ago. 

Q. 23. What was your occupation prior to your employ ment by 
A. D. Puffer 18 or 19 years ago ? 

A. I worked, before I worked for Puffer, for a man named W. F. 
Tuckerman, Sudbury street, Boston, 

(). 24. What was Mr. F. W. Tuckerman’s business ? 

A. A coppersmith. 

Q. 25. Did he make soda-water apparatus, such as generators and 
fountains ? 

A. Yes sir; and general coppersmithing besides. 

Q. 26. How long were you employed by W. F. Tuckerman ? 
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A. About thirteen years, I think, at a rough estimation. I kept 
no account of it. 
178 Q. 27. What was your occupation prior to your employment 
by W. F. Tuckerman ? 

A. Well, I was a young man then, and I learned part of my trade 
there with Tuckerman ; before that I was a laborer; when I came 
to this country I was about 20 years of age. 

Q. 28. Where and with whom were you first employéd in the cop- 
persmith business ? 

A. T was employed by a man named Henry Thus, who kept a 
small shop, and engaged me for one year; he gave the shop up, and 
Tuckerman hired me and Thus. 

Q. 29. Where was this shop ? 

A. Thus’ shop was on Federal street, Boston. 


Recess taken until 2.30 p. m. 


2.30 o’CLOCK. 


After recess. 
Parties present as before. 


(. 30. Please look at the two drawings marked Exhibit Puffer 
Generator No.1 and Exhibit Puffer Generator No. 2 and state 
whether, When you were in the employ of A. D. Puffer, 18 or 19 
years ago, you saw any generators made constructed as shown in 
said drawings or either of them. 


Objected to as leading. 


A. Yes, sir; [ made some of them—this No.1. I have repaired 
some for Mr. Puffer, but I did not make a new one for Mr. Puffer. 

Q. 31. Did you ever see made at A. D. Puffer’s, 18 or 19 years ago, 
any generators constructed as shown in the drawing Exhibit Puffer 
Generator No. 2? 


Objected to as leading. 


A. I have not made any for Mr. Puffer. I made the same for 

another firm. I haven’t repaired them either for Mr. Puffer. 

179 Q. 32. For what other firm did you make such generators? 
A. [ made them for Andrew J. Morse & Son. 

Q. 33. While you were in business for yourself in the firm of Bek- 


NX 
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kenhuis & Essman did you ever make any tin-lined soda fountains? 
Objected to as leading. 


A. Yes, sir. 

Q. 34. Who did you make any such fountains for? 

A. I made two for Scripture & Parker. 

Q. 35. Please describe how you made said two fountains for 
Scripture and Parker. 

A. I went to work and made a straight copper cylinder drawn in 
at one end to a certain size, and then brazed in a bottom, and then 
made a top part with the edges raised and a hole cut in the centre 
just to the size to draw out the lining. I then took sheet block tin 
and nade a straight cylinder and worked it the same as the copper 
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soldered in the bottom to the tin cylinder, and then made a cover 
to fit the top of the tin lining and to fit the top of the copper, and 
then soldered the tin top onto the tin lining. The next thing is to 
put the tin lining into the copper fountain and then put the copper 
cap or top over the copper and over the tin. Then the faucet screw 
is put on and the tin lining drawn up through the hole in the cop- 
per cap. Then the next thing the band of solder is put around 
where the copper laps, at about the centre of the lap. 

Q. 36. When did you make said two fountains for Scripture & 
Parker? 

A. It was in the spring of 1871. 

Q. 37. What time in the spring ? 

A. It was either in the latter part of May or first part of June, I 
think. I have no particular memorandum in my book about it, but 
it was about that time. 

Q. . rey you keep a book at that time showing the work you 

id? 
180 A. |] kept that very same book I have got here. 

Q. 39. Please produce the book that you refer to in your 
last answer and point out in the same any entry relating to said 
fountains made for Scripture & Parker. 

A. I produce the book. The entries are as follows: . 


“Scripture & Parker, two tin-lined fountains_ ....-.-.-~-- $110 00 
"Ie, GB Ci iisiccnnmnniadlnnnnnmnnnninde 200 00.” 


He was behind and gave me $200.00 on account, and I deducted 
$110.00, the price of the fountains. 

Q. 40. When you say he was behind do you mean that he owed 
you for previous work ? 

A. The way it was we worked for him nearly all the winter with- 
out getting paid until spring. He owed us for the winter's work. 


Defendant’s counsel offers in evidence the entry referred to by the 
witness, and it is marked Def’t’s Exh. Bekkenhuis Entry, J. A. S., 
ox’r, Feb’y 23d, 1881. 


Q. 41. In whose handwriting is that entry ? 

A. It is my handwriting. The main part of that book is in my 
handwriting. There are entries here and’ there in my partner's 
handwriting. 

Q. 42. Wher did you make the entry above referred — in that 
book ? ; 

A. As a general thing, we had a slate; we entered it first on the 
slate, and then when I had a chance I would book it. 

Q. 43. When did you book the entry of the two tin-lined fountains 
for Scripture & Parker ? 

A. I could not tell you exactly; it might have been a few days 
on the slate first. \ 

Q. 44. About when ? 

A. I couldn’t tell when I booked it; it was not long. 

Q. 45. State, as near as you can, the year and the month. 
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181 A. It was in 1871, and I should say some part of June, the 
latter part of June, I should say, as near as I can guess at it. 

Q. 46. When did you book the entry of the payment of the cash, 
$200.00 ? 

A. That was on the third of August, the same year. 

(). 47. Have you seen either of the fountains you so made for 
Scripture & Parker lately? 

A. I have seen one some time ago. 

Q. 48. When and where? 

A. The last time I saw it was in Puffer’s, when it was whole—that 
is, I suppose, a year ago, or not quite. 

Q. 49. Do you know how it came to Mr. Puffer’s when you saw 
it there? | 

A. I think a party from New York hunted it up and brought it 
into Mr. Puffer’s. 

Q. 50. You say that the last time you saw it whole was at Mr. 
Pulfer’s; have you seen it since, when it was not whole? 

A. Yes, sir. 

(). 51. Please look at the two halves of the fountain now here, 
and state what those are. 

A. That is my work, sir; that is the fountain I built, sir. 

(). 52. Do you mean that those two halves are the halves of the 
fountain made for Scripture & Parker in 1871 ? 

A. Yes; that is one of the two I built. 

Q. 53. Of what material is the outer shell of that fountain ? 

A. The outer shell is composed of solder, copper, and brass. 

Q). 54. Of how many pieces was the outer shell as originally con- 
structed ? 

A. The copper part was made of three pieces. 


Defendant’s counsel offers the two halves of the fountain in evi- 
dence and they are each marked Defendant’s Exhibits Bekkenhuis 
Fountain, J. A. S., Ex’r, Feb. 23d, 1881. 


182 Q. 55. Please point out the place where the bottom of the 
outer copper shell was joined to the central cvlinder by 
brazing. 

A. Witness says it is about there (pointing to a point where the 
brass foot is soldered to the body). 

Q. 56. Of what material is the lining of said fountain ? 

A. Pure block tin. 

Q. 57. Is the same lining in the fountain now that was put into 
it in 1871? 

A. Yes, sir. 

Q. 58. Please state how you applied the bungs to these Scripture 
& Parker fountains, and how you fitted the tin lining to the bung 
holes in 1871. 

A. The hole in the cover of the copper was cut larger than usual 
for common fountains, so as to draw the tin lining up to the outside 
of the copper; after the lining is drawn out to the outside, then it 
- levelled off and the bung soldered on top of the copper and 
ining. 
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Q. 59. -Look at the fountain cock which is here present, with the 
two halves of the Bekkenhuis fountain, and state whether that is 
the original cock which was put into said fountain in 1871. 

a a sir; that is the faucet [ had made for that fountain, pipe 
and all. 

Q. 60. Of what material is the pipe? 

A. Block tin. 


Defendant’s counsel offers in evidence the faucet or cock referred 
to, and it is marked Defendant’s Exhibit Bekkenbuis Faucet, J. A. 
S., examiner, February 23, 1881. 


Cross-examined by A. V. Brigsen, Esq. : 


X Q. 61. Did you make any affidavit in this case before this day? 
A. I made some statement in Boston some time ago. 
X Q. 62. Did you swear to that” 
183 A. Yes, sir; I did swear to some statement I made. 

X Q. 63. Look at the statement now shown you and state 
whether that is the paper to which you subscribed your name while 
under oath. 

A. (Witness reads the paper and says:) I think that is my signa- 
ture; I think it is in my handwriting. 


The Lp on is offered in evidence by counsel for complainant and 
marked Complainant’s Exhibit Bekkenhuis Supposed Affidavit, J. 
A.8., examiner, February 23, 1881. 


X Q. 64. When first did you make a soda-water fountain lined 
with sheet block tin ? 

A. About 1867 or 1868 I made fountains flanged and bolted to- 
gether lined with sheet block tin. 

X Q. 65. Where was that ? 

A. That was the time when I was working for Andrew J. Morse 
& Son in Boston. 

X Q. 66. How was the sheet block tin lining put in these fount- 
ains? | 

A. That was made in half a ball shape, half a lining flanged. 

X Q. 67. How was that lining secured in the outer shell, and how 
did the outer shell look ? 

A. The outer half was the same as the lower half of the shell ; 
the anne was secured by being soldered around the faucet screw 
inside. 

X Q. 68. Was that the only place where it was secured to the 
outer shell ? 

A. The only place was where it was bolted in with the copper. 

X Q. 69. Where it was flanged ? 

A. Yes, sir; and the flange was in the middle of the fountain. 

X Q. 70. You stated that you have seen one of the fountains which 
you made in 1871 for Scripture & Parker at Mr. Puffer’s ; when did 

you so see it? \ 
184 A. Near a year ago, I should think. 
X Q. 71. Was it then in pieces ? 
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A. It was whole then. : 

X Q 72. When did you first see it in pieces ? 

A. To-day ; since I entered here in the office. 

X Q. 73. How do you recognize Exhibit Bekkenhuis Fountain as 
one of the two made by you” 

A. I always know my work I have been doing. 

X Q. 74. Did you make more than those two of that kind ? 

A. No, sir. , 

X Q. 75. Why not? 

A. Because I had not much chance to sell them, and I didn’t take 
much stock in block-tin lining. 

X Q. 76. How do you account for the holes which appear on 
the upper part of that block-tin lining where the solder ring sur- 
rounds the shell? I refer to Exhibit Bekkenbuis Fountain. 

A. That I account for; it was too hot when putting the band on; 
the metal got too hot inside. a 

X Q. 77. When was that band put on? 

A. It was put on when the fountain was built. 

X Q. 78. When did you first find out that these holes were in the 
lining ? 

A. I found that out to-day. 

X Q. 79. Did you fill the fountain with water at the time you put 
that band on? 

A. I don’t think I did. 

X Q. 80. Why not? 

A. I run the risk; I thought the tin was stout enough to stand 
the heat. 

X Q. 81. Is lead in generators strong enough to stand the heat of 
soldering a band on the outside ? . 

A. Yes, sir. ) 

X Q. 82. You don’t have to put water in the generators, then, when 
you solder the outer shell, do you ? 

A. No, sir. 

X Q. on Since when have you been in Mr. Puffer’s em- 

plov ? 
185 A. I have been there now about four years. 
X Q. 84. Has he during those four years made fountains 
like Exhibit Stretched Steel Fountain now shown you ? 

A. He made some. 

X Q. 85. Did you assist in making them ? 

A. Yes, sir; I do sometimes. 


X Q. 86. Do you put any water in them when you solder the outer | 


shell ? 

A. Yes,sir; we put water in them when we solder around here 
(pointing to the bottom); not here (pointing to the top of Exhibit 
Stretched Steel Fountain). 

X Q. 87. Do you believe or do you know that any holes are in the 


tin lining of fountains like Exhibit Stretched Steel Fountains made 
by Mr. Puffer? 


Objected to as incompetent. 
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A. No, sir; I do not think there is. 

X Q. 88. How is it that there are no holes in the upper part of 
the said Puffer’s. fountain, and that there are holes in the upper part 
of Exhibit Bekkenhuis Fountain ? 

A. Because in the steel fountain the top is soldered on, so to say, 
before the lining is put in. | 

X Q. 89. Since when has Mr. Puffer made fountains like Exhibit 
Stretched Steel Fountain to your knowledge? 


Objected to as not responsive to the direct examination ; counsel 
for complainant refers to Q. 6. 


A. He made them for the last two seasons. 
X Q. 90. What kind did he make before that, so far as you know ? 


The same objection. 
A. He made different kinds—different styles. 
Answer objected to as not responsive. 


186 X Q. 91. Question repeated. 


The same objection. 


A. He made some pressed-up iron fountains in halves. 
X Q. 92. Any other? 


The same objection. 


A. Some copper halves, pressed or forced. 
X Q. 93. Any others ? 


The same objection. 


Si He made a few iron fountains; he tin-lined only a few of 
them. 
X Q. 94. How did he tin-line them ? 


The same objection. 


A. The halves were lined, and the lining was made in whole, and 
the shell soldered together in the middle. 

X Q. 95. With a heavy ring of solder like Puffer Exhibit 1869 
Fountain now shown you? 


The same objection. 


A. Some was, and some was with an iron hoop or copper hoop. 
X Q. 96. Was water put in them when they were soldered ? 


The same objection. 


A. Not always. 
X Q. 97. Was it ever? 


The same objection. 


A. Of those old-fashioned ones in two halves that I have been 
speaking of, I don’t think that I ever used wateg. 


The further cross-examination of this witness is now adjourned, at 
the request of eomplainant’s counsel, to March Ist, 1881, at 11 a. m., 
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but he now signs his deposition with the understanding that his tes- 
timony shall stand if he should be through accident unable to fur- 


ther testify in this cause. 
JOHN BEKKENHUIS. 


187 U.S. Cireuit Court, Southern District of New York. 


JoHN Martruews vs. THE Iron CLAD M’p’G Co. 


The defendant having asked to amend the answer herein by set- 
ting up as a prior patent the patent of S. J. Seeley, dated August 12, 
1862, and by inserting the following names, viz: Charles C. Oat, 
Henry Heller, George Megee, Jr., and Joseph Barnard, of, at, and in 
Philadelphia, Pennsylvania; Charles T. Coburn and George W. 
Lang, of, at, and in Boston, Massachusetts ; George Will, Henry C. 
Hutchinson, and John S. Coe, of, at, and in Chicago, Illinois; and 
it appearing that the matters to be testified to by them relate to 
matters bearing upon the state of the art only prior to the com- 
plainant’s patent— 

It is stipulated that the answer be amended by inserting the fol- 
lowing allegation : ; 

“And the defendant, further answering, says that the said 
188 alleged invention of said John Matthews described and claimed 
in said reissue 8834, and particularly in the first three claims 
thereof, was, prior to his said alleged invention, patented, published, 
and described in letters patent of the United States granted to Sam-° 
uel J. Seeley for improvements in sheet metal casks, dated August 
12, 1862, No. 36175, and that said reissue No. 8834 was and is there- 
fore void.” : 

And the other amendment being unnecessary need not be made. 

A. V. BRIESEN, For Complainant. 
BETTS, ATTERBURY «& BETTS, 
Sol’rs for Def’ts. 


Endorsed : U.S. circuit court, south’n dist. of New York. John 
Matthews vs. The Iron Clad Manufacturing Co. Stipulation amend- 
ing answer. Betts, Atterbury & Betts, sol’rs for defendant. 120 
Broadway, New York. U.S. circuit court. Filed Feb. 24, 1881. 
Joseph M. Deuel, clerk. 


189 New York, March 1st, 1881—11 a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of Joun BEKKENHUIs continued by A. V. 
BRIESEN, Esq. : 


X Q. 98. Did you bring any further memoranda or papers ? 
A. No, sir. : 
X Q. 99. At the time you made Exhibit Bekkenhuis Fountain 
you were in partnership with Essman, were you not? 
A. Yes, sir. ) 
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X Q. 100. How came you to make that fountain; had you ever 
seen one like it before ? 

A. I couldn’t say ; I never seen one before inside; I might have 
seen one outside ; I don’t say particularly whether I saw one before 
or not. 

X Q. 101. When you made Exhibit. Bekkenhuis Fountain did . 
you — it as a new departure or improvement on fountains ? 

_ A. No, sir; I did not. 
. X Q. 102. How did you attach the bung to the lining of that 
fountain ? 

A. I mean done by drawing the tin up through the hole of the 


copper. 

YQ 103. Question repeated. 

A. The tin was soldered after drawing it up—soldered on the 
copper to keep the water from getting between. 

X Q. 104. Question repeated. 

A. After the lining was attached to the copper then the bung was 
suldered on the top of both. 

X Q. 105. Was the tin lining soldered on top of the copper shell 
after having been drawn up? 

A. I could not say distinctly whether the tin was turned down 
again or left standing straight and then soldered. 

X Q. 106. Was there any tin lining between the bung and the 

copper shell in that fountain ? 
190 A. I come to think it might be tinned copper or block tin ; 
I could not say for good now. 

X Q. 107. Which was tinned copper or block tin ? 

A. If there is copper it is a small piece right under the bung, 
three or four inches in diameter. 

X Q. 108. And if there is block tin, is there any between the bung 
and the copper shell ? 

A. There is a lining ; if it is copper, it is copper, and if it is tin, it 
is tin; there is a lininy there. 

X Q. 109. Where is Mr. Essman ? 

A. He is in Boston. 

X Q. 110. Where in Boston ? 

A. I could not tell exactly ; I think he lives in East Boston. 

X Q. 111. What is his business ? 

A. He calls himself a coppersmith ? 

X Q. 112. Where did you ever see a generator with but two open- 
ings like Exhibit Puffer Generator No. 2? 

A. I have seen them standing outside of Puffer’s place over twenty 
years ago. 

X Q. 113. Did they have but two openings—one on top and one 
at the bottoin ? 

A. No, sir; they had more openings on the top. 

X Q. 114. Question 112 repeated. 

A. I have never seen one. 

X Q. 115. Where did you ever see a generatofsuch as is shown in 
Exhibit Puffer Generator No. 1? 
A. I have seen them in W. F. Tuckerman’s and Andrew J. 
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Morse’s and A. D. Puffer’s; I have seen different other manufact- 
urers—something similar to that built by other manufacturers. 
X Q. 116. How were they lined ? 
A. Lined with heavy lead. 
X Q. 117. How was the lead gotten into the generators and 
fastened therein ? 
A. A circle of lead cut out and raised right up, ham- 
191 mered up to the shape of this body here (pointing to 
Exhibit Puffer Generator No. 1), to the upper line a a, after 
that is made; after the lead is made—the copper has been made 
before—the led is set in the copper shell and the lead stands up— 
say 6 or 8 inches above the copper; then we cut out a small circle 


of lead, according to the size that we think it would take, according . 


to measurement; that lead is hammered up around it so as to fit 
the larger body below and lap over about one and a half or one inch 
and a quarter—an inch sometimes ; the lead is fitted and sweated 
to the body—to the copper. . 

X Q. 118. Will you » wall explain to the court Low lead can be 
sweat to body of the copper? 

A. By having the copper tinned and the lead tinned on the out- 
side, and we sweat it by a process of heat with a blow pipe, apply- 
ing the flame all around the copper; this melts the solder between 
the lead and the copper until it fills the space and makes a solid 
body. 

X Q. 119. In your answer to question 35, speaking of the Bek- 
kenhuis fountain, you state as follows: “ The next thing is to put 
the tin lining into the copper fountain, and then put the copper cap 
or top over the copper and over the tin; then the faucet screw is 
put on and the tin lining drawn up through the hole in the copper 
cap.” I now wish you to tell me, first, whether by faucet screw in 
tlrat answer you meant the bung, and, secondly, whether you really 
intended to testify that the bung was first soldered to the copper 
shell and the tin lining drawn through the hole of the copper cap 
afterwards ? | 

A. Well, you call it a bung here and I eall it a faucet screw ; it is 
the same thing; no, sir, the tin is drawn first and sweat on the cop- 
per shell—soldered on the copper shell. 

X Q. 120. How do you account for the fact that in Exhibit Bek- 

kenhuis Entry the first figure one is followed by a period ? 
192 A. Iam no scholar—it means $110; I can swear to it. 
X Q. 121. Question repeated. 

A. I can’t give no answer, but that I got $110 for the two fount- 
ains: I can’t give no other answer. 

X Q. 122. You say that they paid you $200 on the 3d of August, 
1871, as shown in Exhibit Bekkenhuis Entry. Do you recollect 
that payment? 

A. Yes; I remember that I got it. 

X Q. 123. How do you recollect it? 

A. It’s in my mind; I kept it in my recollection that he paid me 
for those two fountains $110, and the balance of $200 on account of 
what he owed me. 
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X Q. 124. Was that the first payment he made you that year of 
such a large amount? 

A. No, sir; I do not think it was; I never drew money till the 
Ist of April, and then I could draw it every month ; from that time 
he was ready to pay me $100 or $200, according as I called for it. 

X Q. 125. How do you know the lining in the Bekkenhuis’ 
fountain is the same that you put in in 1871? : 

A. It is the same lining; I can tell my work; my stock is there. 

X Q. 126. After the lining in that fountain was drawn out to the 
outside, was it levelled off before the bung was soldered on ? 

A. It was soldered around first on the cover, then, after soldering, 
it was levelled down and then the bung soldered on the top, on the 
tin and the copper. 

F X Q. 127. Now, what do you mean by the words “levelled 
own?” 

A. I mean trimming down the ragged upper edges, leaving it about 
the sixteenth of an inch above the copper. 

X Q. 128. Was the lower face of the bung recessed or rebated, or 
was it flushed ? 

A. Itis a flush one. 
193 X Q. 129. Did Mr. Puffer examine Exhibit Bekkenhuis 
Fountain last year ? 

A. I don’t know, sir. 

X Q. 130. How do you know that somebody hunted it up last 
year and brought it to Puffer’s? 

A. I have seen it in Puffer’s. I was called down to look at it. 

X Q. 131. Who called you down ? 

A. It might have been Mr. Puffer or either some of the party from 
New York; I cannot tell exactly who it was. 

X Q. 132. State what took place at that time. 

A. I was asked if it was my work—if I built that work or fount- 
ain? IJ said I told them I did. 

X Q. 133. Was that the same time at which you executed the 
affidavit of June 3, 1880? 

A. I couldn’t say; I couldn’t hardly say it was the same time; I 
didn’t keep no account of it. 

X Q. 134. Do you know Mr. Peter De Lacy ? 

A. I heard his name mentioned at Mr. Puffer’s, but I really don’t 
know him. If I met him in the street I would not know him. 

X Q. 135. Did you not swear that Mr. De Lacy showed you a 
fountain about November 12, 1879? 

A. 1879. Well. I have sworn I couldn’t tell whether it was De 
Lacy or somebody else. 

X Q. 136. Did you ever make at any time copper generators for 
soda water lined with a continuous lead lining, said lining being 
carried up over the face of and overlapping the bung? 

A. No, sir; I did not. 

X Q. 137. Who asked you to make these tin-lined fountains in 
1871? 

A. It may be that Mr. Parker himself, or Mr. Fiske, his foreman 
and clerk. I don’t know his given name at all. 
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X Q. 138. If you don’t know it how is it you gave it in your affi- 


davit as Herbert A. Fiske? 
194 A. I did not give that man’s given name because I do not 
know it; somebody else might have given it. 
X Q. 139. Let me read that affidavit to you and state whether it 
contains the truth and nothing but the truth. 


Counsel now reads tv witness Complainant’s Exhibit Bekkenhuis 
Supposed A ftidavit. 


A. It is truth; but what Mr. Von Briesen read there near the end 
of it, about the lead coming over the bung, is a mistake. 


Recess taken until 2 p. m. 


2? O'CLOCK P. M. 
After recess. 


Present: Parties as before. 


Redirect by F. H. Betts, Esq. : 


R. D. Q. 140. As Mr. Briesen read the paper marked Complain- 
ant’s Exhibit Beckkenhuis Supposed Affidavit what did you sup- 
pose he meant by the words “overlapping the bung?” 


Objected to, as the paper speaks for itself and was read in toto to 
the witness, and also as it doesn’t appear that Mr. Briesen attached 
any meaning to these words. 


A. I understood it overlapping the copper with lead and not the 
bung, and that is the reason that I said “ Yes, I misunderstood it.” 
R. D. Q. 141. When X Q. 136 wasasked vou did you first answer 
“ Yes, sir,” to it? 
A. I answered, Yes, sir. ; 
R. D. Q. 142. Is that what you refer to when you say in your 
140th answer, “I understood it overlapping the copper with 
195 lead and not the bung, and that is the reason I said ‘ Yes, 
I misunderstood it ?’” 

A. That is the way I understood it. 

Rh. D. Q. 148. And in the affidavit marked Complainant’s Ex- 
hibit Bekkenhuis Supposed Affidavit, where such affidavit speaks of 
“the lining being carried up over the face of and overlapping the 
bung;” what did you understand, when you signed that affidavit, by 
the meaning of that phrase? 


Objected to as incompetent, as the document speaks for itself. 


A. I did not understand that when I signed it; if I had I would 
not have allowed it. 

R. D. Q. 144. Do you mean that you did not understand at all 
or that you thought it meant something else ? 

A. I think it was read for me before I signed it, but I did not 
understand it in that way. 


R. D. Q. 145. In what way did you understand it? 
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A. I gave an explanation about the work, how it was to be built. 

R. D. Q. 146. What did you understand the affidavit to mean in 
regard to the way the lining was carried up? 

A. I understood the lining was to be carried up and turned down 
on the copper. 

R. D. Q. 147. And not over the top of the bung ? 


Objected to as incompetent and not redirect examination, nothing 
having been said so far about the top of the bung, and also as leading 
and suggestive. 


A. And not over the top of the bung. 

R. D. Q. 148. In your answer to X Q. 65 and following you de- 
scribed some fountains made about 1867 or 1868 for Andrew J. 
Morse with sheet block-tin lining. Please describe more fully how 
those fountains were made and lined. 

A. Those fountains were made in the shape of an egg and 

96 flanged together in the middle, the two half eggs forming 

the whole. The tin linings were made the same way as the 

copper, and put in the copper fitted in, the bung-hole soldered on 
the top. 

R. D. Q. 149. How were the two halves of the tin lining fastened 
together, if at all? 


Objected to as already answered to Q’s 69 and 69. 


A. The tin lining was flanged between the copper flanges and 
bolted—made tight. 

R. D. Q. 150. How was the lining arranged at the bung-hole? 

A. The lining was drawn up to the outside, soldered around, and 
the bung soldered on the top of that again, and that finished it up. 

R. D. Q. 151. Please look at the drawing now shown you and state 
~ that corresponds with the said fountains so made for Andrew J 
Morse. 

A. 1 see that the shells here are the same as I stated, and the 
lining the same. 


The drawing is offered in evidence and marked Exhibit Morse 
Fountain, J. A. S., Ex’r, March 1, 1881. 


Objected to as irrelevant and immaterial. 


R. D. Q. 152. Please look at the drawing now shown you and 
state how that corresponds with the construction of the fountains 
you made for Scripture & Parker in the spring of 1871. 


Objected to, as the fountain itself is here and is the best evidence. 

A. It corresponds exactly with the lining and shell-work of the 
fountain made. 

The drawing is effered in evidence and marked Def’t’s Exhibit 
Bekkenhuis Fountain, J. A. S., Ex’r, March 1, 1881. 


The same objection, and as the Fountain Exhibit is now 
197 marked precisely like the Paper Exhibit, so that the court 
will be misled, not knowing which is meant. 


112 ELIZABETH MATTHEW= ET AL., &C., VS. 


Recross by A. V. BrrEssEn, Esq.? 


Rk. X Q. 153. Does it show the holes in the upper part of the 
lining? 

A No, sir; I don’t think that it does; that is exactly the way it 
was made; it seems as if there were a couple of holes through it. 

R. X Q. 154. Did you make this drawing, Exhibit Bekkenhuis 
Fountain ? 

A. No, sir; I did not exactly; I did not make it. 

R. X Q. 155. Did you make Defendant’s Exhibit Bekkenhuis 
Fountain ? 

A. I did not make the drawing. 

R. X Q. 156. Question repeated. 

A. I did not make it; I was alongside of it when it was made 
(the witness holding the drawing in his hand). 

R. X Q. 157. Where was Exhibit Bekkenhuis Fountain made and 
when was it made? 

A. It was made here in the room this morning. 

R. X Q. 158. Were you present ? 

A. Yes, sir. 

R. X Q 159. Did you make Defendant’s Exhibit Bekkenhuis 
Fountain? (Counsel points to the fountain.) 

A. Yes, sir. 

kK. X Q. 160. Who was present when you made Defendant’s Ex- 
hibit Bekkenhuis Fountain ? 

A. I suppose my man was present; he was not always; I did not 
keep sediicelion about that; some one was present. 

R. X Q. 161. Was Mr. Essman ? 

A. I suppose he was and some of my other men; I cannot tell. 

R. X Q. 162. Give their names. 

A. Henry Essman, my partner, and Bernhardt Klaus Meieir and 

Henry Gruter; I think that is all the men I had then. 
198 R. X Q. 163. Please look at the paper now shown you and 
state whether that bears your signature. 
A. Yes, sir; that is my handwriting. 


The paper referred to is marked for identification Bekkenhuis 
Actual Affidavit, J. A.S., Ex’r, March 1, 1881, and was brought here 
from the files of this court by a messenger from the clerk’s office, and 
shows on its face that it was filed in said clerk’s office on the 9th 
day of July, 1880. 


R. X Q. 164. How many affidavits did you sign in this cause in 
Boston ? 
A. I am certain that I signed 2 or 3,I think, in Boston; I can’t 
say whether they were the papers you ask for or not; I can’t say. 
R. X Q. 165. Why didn’t you ever sweat your tin linings to the 
copper shells? 
A. It was never done before; I can’t do it. 
R. X Q. 166. Why not? 
A. Because it melts quicker than solder. 
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X Q. 167. Do you mean block tin melts quicker than solder? 
It does in certain positions. 

X Q. 168. If it melts quicker than solder in one position I 
think it should melt quicker than solder in every position; am I 
not right? 

A. No, sir. 

R. X Q. 169. In which position does it take more heat to melt tin 
than solder and in which position does it take more heat to melt 
solder than tin? 

A. Block sheet tin used for lining in a copper vessel and heated 
up with a blow-pipe, it will melt before the solder runs down between 
it; it melts like the solder then ; it will not stand the heat so as to 
sweat it. | 

R. X Q. 170. Can you, nevertheless, solder two sheets of sheet 
block tin together ? 

' A. Yes, sir. 
199 R. X Q. 171. How is it that the tin doesn’t melt sooner 
than the solder in such a case? 

A. Because that is dane with a very light soldering iron or a 
very small blow-pipe, so as to give it a light heat in a small spot at 
a time. | 

R. X Q. 172. What is the material you called solder in your tes- 
timony ? 

A. Solder is a mixture of block tin and lead. 

R. X Q. 173. Would a lining containing lead mixed with block 
tin, or, in other words, a lining of solder, bea proper lining for soda 
fountains? 

A. I never saw that metal manufactured yet in sheets. 


Answer objected to as not responsive. 


R. X Q. 174. Is solder containing lead as desirable to expose to 
soda water in a fountain as block tin? 

A. Well, solder spoils the water, so to say; the less solder the 
better for a fountain. 

R. X Q. 175. How much lead is there in solder and how much 
tin; I mean such solder as you have spoken of in your testimony ? 

A. Fine solder is half and half, even parts of each. 

R. X Q. 176. What is the bedded ring which I see in the bottom 
of the tin lining of the fountain marked Defendant’s Exhibit Bek- 
kenhuis Fountain; I mean the fountain which has been cut into? 

A. I think that is the bottom burned in with block tin. 

R. X Q. 177. Will you swear it is not soldered ? 

A. I do not wish to swear particularly about it, but I think it is 
block tin; but I do not wish to swear to it. . 

R. X Q. 178. I notice a lap joint in the top of that tin lining; how 
do you account for its presence ? 

A. That was cut out to fit the lining against the top of the copper, 

| to reach my hand through with a sinall tube. 

200-202 R. X Q. 179. Why did you want to reach your hand 
through that hole, and when did yqu reach your hand 
through it? 
15—119 
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A. [had to reach through there to fit the lining against this 


copper top; as soon as I had the top soldered in the body lining, | 


then we had to reach through there and smooth off the top from the 
inside before the copper cover could be put on; the hole was sol- 
dered up after it was smoothed, and then the copper top put over it 
for good. 

R. X Q. 180. Youu say, “As soon as I had the top soldered on the 
body lining, then we had to reach through ;” which top did you 
mean ? 

A. I mean, to raise the tin top up, the tin lining; then when that 
was done we soldered the hole up—that is, all about the tin lining; 
it was ready then for the copper top to be put over it to close it up. 

R. X Q. 181. We now have three exhibits here, of which each is 
marked Defendant’s Exhibit Bekkenhuis Fountain ; will you please 
compare these three exhibits with each other, and state whether that 
one of them which purports to be a drawing of the other correctly 
shows the joints in the tin lining and their position ? 

A. The joints are there; I can’t say whether there are two or not ; 
there are two joints on the top; this was a rough sketch made by a 
man this morning; referring to the sketch, this was made to show 
a part of the lining; that is what I think. 

R. X Q. 182. Does the sketch show the two joints in the lining ? 

A. There is no joint shown but one. 

JOHN BEKKENHUIS. 

Sworn before me— : 

JOHN A. SHIELDS, 
Examiner, &c. 
Adjourned to March 9th, 11 a. m., 1881]. 


203 New York, March 24th, 1881—12 o’clock m. 


Met pursuant to adjournment. 
Present: E. C. Webb, Esq., of counsel for defendant, and James 
Turk, Esq., on behalf of complainant. 


HERBERT A. Fiske, a witness produced on the part of the defend- 
ant, being duly sworn, deposes and says: : 


Q. 1. Please state your name, age, residence, and occupation. 

A. Herbert A. Fiske; I am 41 years of age; I reside in Boston, 
Massachusetts, and I am a clerk. 

Q. 2. By whom are you employed and in what capacity ? 

A. Scripture & Parker; as clerk. 

(). 3. Please state what your duties are. 

A. Keeping the books and looking after the general business. 

Q. 4. How long have.you been in Scripture & Parker’s employ ? 

A. To the present day, 15 years. 

Q. 5. Have you kept their books during this entire period ? 

A. I have. 

Q. 6. What is the business carried on by Scripture & Parker ? 

A. Manufacturers of soda water and syrups and root beer and 
dealers in natural mineral waters. 
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Q. 7. Please look at the sectional soda fountain now shown you 
and state if you have ever seen it before. 
A. I have. 
Q. 8. When did you first see that fountain ? 
A. In May, 1871. 
204 Q. Can you give the day of the month ? 
A. I cannot. 
Q. 10. Where did you see it in May, 1871? 
A. At Scripture & Parker’s. 
Q. 11. State, if you know, how it came to be at Scripture & Park- 
er’s in May, 1871. 
A. I ordered it made through Messrs. Bekkenhuis & Essman, by 
the order of Mr. Parker. 
Q. 12. Please state, if you know, who made said fountain. 
A. Messrs. Bekkenhuis & Essman. 


Counsel for defendant requests the examiner to certify that the 
fountain shown the witness before he answered Q. 7 is the copper 
fountain in 2 halves marked Defendant’s Exhibit Bekkenhuis 
Fountain. 

The examiner’s clerk so certifies. 


Q. 15. For whom did you order this fountain, Exhibit Bekken- 
huis Fountain ? 

A. I. B. Patten. 

Q. 14. Was it made for him at his request ? 

A. It was. 

Q. 15. When -you directed Messrs. Bekkenhuis and Essman to 
make this fountain did you request them to make a fountain of any 
particular construction? And, if so, please state what kind of a 
fountain you ordered them to make. 

A. I ordered them to make a fountain with a continuous lining 
of block tin. 

Q. 16. How came you to order them to make a fountain with a 
continuous lining of block tin? 

A. We had had considerable trouble with the regular soda fount- 
ains and found that the tinning did not last as long as we thought 
it ought to. We talked it over and I suggested to Mr. Parker that 
I thought there could bea fountain made with a lining throughout. 

He told me to see Mr. Bekkenhuis and see what he could 
205 dv. We talked it over and he said hecould make one. I 
ordered two of them at the same time. 

Q. 17. What do you mean by “ regular soda fountains? ” 

A. I mean those fountains that I call washed with tin. 

Q. 18. Please state about when this conversation with Mr. Parker 
took place. 

A. The last of March or the 1st of April, 1871. 

Q. 19. Please state about when you ordered Mr. Bekkenhuis to 
make the two fountains you have testified to. 

A. The last of March or the Ist of April, 1871. 

§ 2. 20. Prior to March, 1871, had you ever seen a soda-water fount- 
ain with a lining of sheet block tin ? \ 
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A. I think I have, but I cannot state positively if it was a con- 
tinuous lining. 

Q. 21. At the time Mr. Patten requested you to make this fount- 
ain did he give you any special instructions or make any sugges- 
tions to you concerning its construction ? 

A. He did. I told him 1 thought that we could get up a fount- 
ain with a tin lining throughout. He ordered the same at the 
time. | 

Q. 22. When and where did this conversation take place? 

A. I think it took place either at his store, Beech street, Boston, 
Massachusetts, or at Scripture and Parker’s, Boston, Massachusetts. 
This conversation took place either the last of March or first of 
April, 1871. 

(). 23. How soon after you had this conversation with Mr. Patten 
did you order Mr. Bekkenhuis to make said fountain ? 

A. I think it was the next day. 

Q. 24. What suggested to you the idea of lining a fountain con- 
tinuously with sheet block tin? 

A. I thought if we could line generators with lead we could 

206 line the fountains with block tin. We had some fountains 

in our charge made by Hicks and Badger or James W. Tufts 

with what they call three-quarters lining. I could not see why 

they could not make the whole lining if they could make three- 
quarters. 

Q. 25. What was this three-quarters lining in these fountains you 
refer to? 

A. It was lining the sides and bottom with sheet tin. 

Q. 26. Had vou, prior to March, 1871, ever seen generators with 
a continuous lining of lead? 

A. I supposed they were continuous. 

Q. 27. Why did you suppose they were continuous ? 

A. I think they would have to be, to be tight, where they were 
lined throughout. 

Q. 28. How soon after you ordered Mr. Bekkenhuis. to make two 
fountains with a continuous lining did he deliver the fountains so 
ordered to Scripture and Parker? 

A. Previous to May 22d, 1871. 

Q. 29. What became of those two fountains after they were deliv- 
ered to Scripture and Parker, previous to May 22d, 1871? 

A. There was one of them delivered to I. B. Patten May 22d, 1871; 
the other we had on sale, and sold it to B. F. Silsbey June 22d, 1871. 

Q. 30. Which one was delivered to I. B. Patten ? 

A. The one I see in this office. 

Q. 31. Do you mean .this fountain marked Exhibit Bekkenhuis 
Fountain ? 

A. Ido; yes, sir. 

Q. 32. After E xhibit Bekkenhuis Fountain was delivered to I. B. 
Patten, on May 22d, 1871, did you see it again prior to the present 
time? 

A. I did, many times. 

Q. 33. Where did you see it? 
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A. I saw it at Scripture & Parker’s. 
Q. 34. How did it come to be at Scripture & Parker’s? 
A. We had it to fill with soda or mineral water. 
207 Q. 35. About how often ? 
A. In the summer time about once in three or four weeks, 
probably. 
Q. 36. How often in the winter time? 


A. In the winter sometimes we had it in the store and gave him - 


one of ours in place, and sometimes we filled it. 

Q. 37. Did you fill other fountains for other parties during the same 
time ‘ 

A. We did. 

Q. 38. Before Exhibit Bekkenhuis Fountain was cut in half was 
there anything particular in its external appearance that enabled 
you to recognize it from any other copper fountain ? 

A. There was; it was different shape ; instead of the band being 
at the middle it was at the top. The top was larger than the bottom 
of the fountain. 

Q. 39. Do you mean a band of solder which encircled the fount- 
ain before it was cut in two? 

A. Yes, sir. 

Q. 40. About when did you last see this fountain marked Ex- 
hibit Bekkenhuis Fountain at Scripture & Parker’s place, in Bos- 
ton ! 

A. I think in the winter or fall of 1879. 

Q. 41. State if you know what became of it after then. 

A. We delivered it to Mr. Peter De Lacy to ship to the Iron Clad 
Company, New York. 

Q. 42. Did he take it away from your place, or did you send it 
for him ? 

A. We sent it for him. 

Q. 43. Where did you send it? 

A. I think to A. D. Puffer & Sons, Boston. 

Q. 44. After you sold the other fountain to B. F. Silsbey, on June 
22d, 1871, did you ever see it again ? 

A. I did. 

Q. 45. Please state where and when. 

A. In our place, Scripture and Parker’s, at different times after that ; 

for four or five years; I could not say exactly. 
208 Q. 46. Did it have the same external appearance as Exhibit 
Bekkenhuis Fountain ? 

A. It did. 

Q. 47. Do you know where this Silsbey fountain is at the present 
time? : 

A. I could not tell where it is at the present time. One year ago, 
or nearly so, Mr. Silsbey called to sell it to us; 1 could not say 
whether he disposed of it or not. 

Q. 48. Was this fountain, Exhibit Bekkenhuis Fountain, a suc- 
cess asa soda-water fountain up to the time you delivered it to Mr. 
Peter De Lacy ? 


\ 
Objected to as leading and without foundation. 
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A. It was. 

Q. 49. Between May, 1871, up to the time you delivered it to Mr. 
Peter De Lacy, did you ever hear or know of Mr. Patten or any one 
else expressing any dissatisfaction with said fountain ? 


The same objection. 


A. I do not remember of hearing any. 
Q. 50. If there had been any dissatisfaction with it would you 
have been likely to have heard of it? , 


The same objection. 


A. I should. 

Q. 51. During this same period did you ever hear that this fount- 
ain had ever fouled or contaminated the soda or mineral water 
drawn from it? 


The same objection. 


A. I neverdid. I considered it perfectly reliable. 
Q. 52. If this had occurred you would have been likely to have 
heard of it, would you not? 


The same objection. 


209 A. I should. 
Q. 53. Piease look at the faucet or cock which I now show 
you, and state if you have ever seen it before. 

A. I have. 

Q. 54. Please state when first and where you saw said faucet or 
cock. 

A. In 1871, in Scripture & Parker’s. 

Q. 55. Please state if you know who made said faucet or cock, 
and how it came to be at Scripture & Parker's. 

A. I think it was made by Sumner and Hunt, Boston, Massachu- 
setts, and when we ordered fountains from Bekkenhuis we ordered 
such cocks. It came to us in that fountain. 

Q. 56. Do you mean Exhibit Bekkenhuis Fountain ? 

A. Yes, sir. 


Counsel for defendant requests the examiner to certify that the 
faucet or cock shown the witness before he answered Q. 53 is marked 
Defendant’s Exhibit Bekkenhuis Faucet. 

The examiner’s clerk so certifies. 


Q. 57. How much did Scripture and Parker pay Bekkenhuis and 
Essman for those two fountains ? 

A. $110.00. 

Q. 58. When was this payment made? 

A. Previous to September 15th, 1871. 

Q. 59. At that time did Scripture and Parker keep any books 
showing the order and delivery of goods sold by them ? 
A. They did of the goods sold by them. 
Q. 60. How many books did they keep at that time ? 
A. Day book, cash book, and ledger. 
Q. 61. Have you any of those books with you ? 


a 


mn 


THR IRON CLAD MANUFACTURING CO. 119 


A. I have the day book and ledger. 
210 Q. 62. Please produce the books which you refer to in your 
last answer, and point out in the same any entry relating to 
the two fountains made by Bekkenhuis and Essman, and which 
were subsequently sold to J. B. Patten and B. F. Silsbey. 

A. I produce the day book. The entry is as follows: May 22d, 
1871, I. B. Patten and Co., 1 new Star water fountain, lined with 
block tin, $57.00. . 

Q. 63. In whose handwriting is that entry ? 

A. It is in mine. 


Counsel for defendant offers in evidence the entry referred to by 
this witness, and it is marked Defendant’s Ex. Fiske Entry No. 1, 
J. A. S., Ex’r, March 24, 1881. 


Q. 64. Is there any other entry in that book relating to either one 
of said fountains? And, if so, please point out such entry. 

A. There is. The entry is as follows: June 22d, 1871, to 1 
10-gall’s Star water fountain, lined with block tin, $58.00. 

Q. 65. In whose handwriting is this entry ? 

A. It is in mine. 


Counsel for defendant offers in evidence the entry referred to by 
the witness, and it is marked Def’t’s Exh. Fiske Entry No.2, J. A.S., 
Ex’r, March 24th, 1881. 


Q. 66. Please state when this entry, Fiske entry No. 1, was made 


by you. 
A. May 22d, 1871. 
: Q. 67. Please state when the entry, Fiske entry No. 2, was made 
r you. 
fi June 22d, 1871. 
Q. 68. Are these two entries the only entries in your day book 
relating to these two fountains ? 
A. They are not. 
Q. 69. Please point out any other entry in said book relating to 
the same matter. 


211 A. The other entry is as follows: 
Bekkenhuis & Essman : 
TED cccicinitsinnts seiideansilttedinietintiieteitaieresen chennai ainiaaiailiiideainiaacaeini $371 9 
Cr. by 50 new 14-gallon fountains------....--.-...------ 17 50 
“ 2 tin-lined 10-gallon fountains -..-....-.---.----. 110 00 
§ 2 new Gah Re cnn cccccncmececeureocececs 60 00 
© BRO CE Bee nciccccccccenncnseswiescveneve 341 40 


Q. 70. Under what date is that entry? 
A. September 14. 1871. 

Q. 71. In whose handwriting is it? 

A. It is in mine. 


Counsel for defendant offers in evidence the entry referred to by 
the witness, and it is marked Defendant’s Exh. Fiske Entry No. 3, 
J. A. S., Ex’r, March 24th, 1881. \ 


Q. 72. Please state when the Fiske entry No.3 was made by you. 
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A. Sept. 14th, 1871. 

Q. 73. Please produce the ledger referred to by you and point out 
in the same any entry relating to the two fountains made by Bek- 
kenhuis and Essman and which was subsequently sold to I. B. Pat- 
ten and B. F. Silsbey. 

A. I produce the ledger. The entry is as follows: Page 24, 
headed i B. Patten & Cu., May 22, 1871, to 1 new 10-gallon fountain 
lined with tin, $57.00. 

Q. 74. In whose handwriting is that entry ? 

A. It is in mine. 


Counsel for defendant offers in evidence the entry referred to by 
the witness, and the same is marked Defendant’s Exhibit Fiske 
Entry No. 4, J. A. S., Ex’r, March 24, 1881. 


Recess till 10.30 p. m. 


212 3.30 P. M. 
After recess. 
Present: A. V. Briesen, Esq., for complainant, and E. C. Webb; 
Esq., for defendant. 


Q. 75. Is that the only entry in the ledger produced by you re- 
lating to those two fountains? 

A. Directly it is, and tindirectly [ have it charged to parties this 
year. The Silsbey fountain I know he had filled with Star water 
several times in 1871, and since then he has had it filled, but 1 could 
not say how many times. 

Q. 76. I don’t think you understood my last question. Please 
hear the examiner read it again. 

A. It is, as far as the fountain is concerned, but we filled them 
since. We had no other fountain for that kind of water. 


Answer objected to by complainant’s counsel as not responsive 
after the word concerned. | 


Q. 77. Is there any entry in your ledger showing the payment of 
any money to Bekkenhuis & Essman between March 1, 1871, and 
September 15, 1871? : 


Objected to as already answered in answer to Q. 69. 
Counsel for defendant replies that the answer referred to refers to an 
entry in the order book produced by the witness. 


A. There is. 
Q. 78. Please point out said entry and dictate the same to the ex- 
aminer. 


A. April 15, 1871, to cash 
May 16, RIED xr coserserecreintsiniininnenietibamaeaniiinaaiiaitia 
June 2, to cash 
213 June 16, 
July 6, 
July 22, 
Aug. 2, 
Sept. 14, 
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Q. 79. On what page in said ledger is the entry you have quoted? 
A. Page 320. 

Q. 80. In whose handwriting is that entry ? 

A. It is mine. 


Counsel for defendant now offers in evidence the entry referred to 
by the witness, and the same is marked Defendant’s Exh. Fisk’s 
Entry No. 5, J. A.S., Ex’r, March 24th, 1881. 


Cross-examined by A. V. Briesen, Esq.: 


Q. 81. Which of these entries are for the fountains? 

A. On the ledger they are all for fountains, material, labor, and 
repairs. 

Q. 82. Then I understand you to say that all the entries in the 
ledger are for the two fountains like Bekkenhuis fountain and for 
repairs thereof? 


Objected to as containing an incorrect assumption. 


A. Fountains, not particularly their fountains, but other fountains. 
Q. 83. Is there anything in the ledger that points particularly to 
those two fountains ? 
A. There is. 
Q. 84. What? 
A. Sept. 14, credit by 2 tin-lined fountains, 10 gallons, $110.00. 
Q. 85. Why was there no earlier entry in that book ? 
214 A. Well, we did not credit them up until we got through 
the season, the new fountains; at that time we balanced the 
books. 
Q. 86. Balanced what books? 
A. The books with Bekkenhuis & Essman’s account. 
Q. 87. Which is the first entry in any of the books you have re- 
lating to these two fountains like Exh. Bekkenhuis Fountain ? 
A. The 22d of May, 1871. 
Q. 88. That is the entry referred to in your answer to Q. 73, is it 
not? 
A. Yes, sir; that is it in the ledger. 
Q. 89. Do you mean to say that Scripture & Parker sold these 
fountains for which they paid $110 for $115? 
A. I do. 
P.. Ds Were these two fountains ever repaired to your knowl- 
edge? 
A. I cannot say they ever was. 
Q. 91. What is Star water ? 
A. Saratoga water. 
Q. 92. What is that? , 
A. It is a mineral water, so called Star water from Saratoga 
Springs. 
Q. 93. Was it charged with any gas within said fountains? 
A. It was with carbonic acid yas. 
Q. 94. Who charged it with thet gas? 
A. I have charged it, Mr. Thompson has charged it, and several 
others have charged it. \ 
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Q. 95. When did you charge it in any-of these 2 fountains ? 
A. I couldn’t say any particular day, but I have charged it sev- 


eral times to my knowledge. 
Q. 96. In 1871 you were in the employ of Scripture & Parker, 


were you not? 
Objected to as already answered. 


A. I was. 
215 Q. 97. Have you been in their employ ever since ? 


The same objection. 


’ 


A. I have. 
(Q. 98. Do they manufacture soda-water fountains now? 


Objected to as without foundation. : 


A. They do not manufacture soda-water fountains, but they manu- 


facture soda water. 
(). 99. Do they deal in fountains or rent them out ? 
A. They deal very smally in fountains; second-hand fountains 


mostly; they rent a great many out. 

(). 100. Whose fountains do they mostly rent out ? 

A. Mostly copper fountains of different parties’ make. 

Q. 101. Did they recently purchase a lot of Iron Clad fountains 
like Complainant’s Exhibit E? 

Objected to as incompetent, immaterial, and not proper cross- 
examination. 

A. They have within two or three years. 

Q. 102. How long have such fountains like Exhibit E been in use 
to vour knowledge ? ‘ 

The same objection. 


A. I have no way of calling to my mind just now; I have books 
at home that would say. 
Q. 103. What is your best recollection ? 


The same objection. 
A. Five or six years. 


Q. 104. Have you known of fountains like Exhibit Matthews 
Fountains now shown vou being in use? 


The same objection. 


216 A. Not exactly like those. 
Q. 105. How did they differ from that? 
A. We have them with a head on the top bolted through, and 
the bottom is different. . 
Q. 106. Do you mean like the one now shown you, which is 
marked Complainant’s Exhibit E? : 


The same objection and as indefinite and as already answered. 


A. I do. 
Q. 107. To the best of your knowledge and belief is Complain- 
ant’s Exhibit E a Matthews fountain, such as you have known ? 


b 
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The same objection as to Q. 104. 


A. It is not. 
Q. 108. How does it differ therefrom ? 


The same objection. 


A. I am not much of a mechanic, but I see quite a difference 
in it. 

Q. 109. How long have the Matthews fountains about which you 
have testified been in the market, to your knowledge ? 


The same objection. 


~ I should think the first I knew about them was in 1873 or 
1874. 

Q. 110. What do you understand by the terin continuous lining 
in your previous testimony ? 

A. I mean a fountain with the lining covering the whole of the 
metal inside, except where the cock goes in. 

Q. 111. Would a lining having lots of little holes like a sieve be 
a continuous lining, according to your understanding ? 

A. I should say it would. 
217 Q. 112. At what price was the Exhibit Bekkenhuis’ Fount- 
ain sold to Mr. De Lacy ? 


Objected to as immaterial and as without foundation. 


A. I never knew any price. 

Q. 113. Why was it delivered to Mr. Puffer ? 

A. Mr. De Lacy said he had other goods going, and if we would 
send it to Mr. Puffer’s shop he could forward it with other goods. 

Q. 114. How did you get it to deliver it ? 

A. We had it in our possession. 

Q. 115. How did you get it in your possession ? 

A. We had it in our possession as we have many others, and are 
responsible for the same. 


Answer objected to as not responsive. 


Q. 116. Question repeated. 

A. We had it in our possession to be filled. 

Q. 117. Since when have you had it in your possession ? 
A. We had it more or less since May 22d, 1871. 

Q. 118. And vou sold it to De Lacy ? 


Objected to as already answered. 


A. We did not. 

Q. 119. Who sold it to De Lacy ? 

A. No one. 

(2. 120. Who does it belong to now? 

A. It belongs to I. B. Patten & Co. 

Q. 121. At whose ex pense did you come here ? 

A. The Iron Clad M'f’g Co. 

Q. 122. How much.do they pay you for coming here and how 
much did they promise you ? \ 
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This and the previous question objected to as immaterial. 


A. They haven’t paid me anything yet; I expect to get my pay 
when my work is through. 


218 Q. 123. Have you advanced your own traveling expenses 
so far? 
A. I have. 


(). 124. How much did Mr. Silsbey ask for his fountain last year? 

A. He thought he ought to get as much as he gave for it. 

Q. 125. Why did he want to get rid of it? 

A. He either wanted the money or he was out of business; I 
couldn’t say which. 

Q. 126. Your firm didn’t think it a good investment at the price 
he asked ; am I right? 

A. Yes, sir; we didn’t generally buy second-handed goods the 
same as new. 

(). 127. How much did you pay for the Iron Clad fountains ? 

A. We paid different prices; I couldn’t say now just what we did 
pay. 
~ Q. 128. Do you think you paid more than $20 or $25 apiece? 


Objected to because the question does not make any distinction 
between the different styles and sizes of fountains made by the Iron 
Clad M’f’g Co. 


A. Usually we have traded off second-hand fountains in part 
payment ; therefore I could not say what we did pay. 
Q. 129. What do vou regard as a successful fountain ? 


Objected to as indefinite. 


A. I regard the Iron Clad when they are bolted at both ends. 
(). 130. When is a fountain a success, in your estimation ? 
A. One is a success when it is tight and properly lined and strong 
enough to stand 300 pounds pressure. 
Q. 131. Tight where ? 
219 A. Tight in all its parts. | 
Q. 132. Was Exhibit Bekkenhuis Fountain at the time it 
was delivered to De Lacy, with the exception of having the appear- 
ance of long continued use, in the same condition and of the same 
construction as when received by Scripture & Parker from Bekken- 
huis & Essman? 
A. It was not. 
Q. 133. Please look at the paper now shown you, and state whether 
it is a correct copy of an affidavit made by you in this cause ? 
A. I think it is a correct copy of it. 


Said copy is offered in evidence by counsel for complainant and 
is marked Complainant’s Exhibit Fiske Affidavit, J. A. S., Ex’r 
March 24th, 1881, and it is agreed that said copy shall have the 
same effect as if the original affidavit were offered, and either party 
may, at any time, substitute the original for the copy. 


t 


_ 
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Redirect examination by Mr. Wess: 


Q. 134. Please examine the fountain, Exhibit Bekkenhuis Fount- 
ain, and state in what respect it differed at the tigae you delivered it 
to De Lacy from its construction at the time it was delivered to 
Scripture & Parker by Bekkenhuis & Essman. 

A. Well, the difference between it now and the time it was cut in 
two—when we delivered it to Mr. De Lacy—the difference between 
it then and the time it was cut in two and the time we received it 
from Bekkenhuis & Essman, it had started in the band a little, per- 
haps two months before we delivered it to De Lacy ; not over that. 


‘That is all the difference between that time and the time we received 


it from Bekkenhuis & Essman, in 1871, or needed any repairs, to my 
knowledge, to that day. 


Counsel for complainant submits that the question has not been 
answered. 


Recess. 


220  ~Recross by A. V. Brigsen, Esq. : 


Q. 1385. When was it cut? 

A. I could not say; since we delivered it to Mr. De Lacy. 

Q. 136. When did you first notice that starting of the band ? 

A. The very last of the season before we delivered it to Mr. De 
Lacy. 

Q. 137. Show me where the band is started. 

Witness points to the side of the band which is contained between 
two X, now marked upon it. 


Q. 138. What do you mean by starting of the band ? 

A. Where the band is soldered on the outside it starts by pressure. 

Q. 139. Do you mean it starts inwards or outwards or up- 
wards or downwards; which ? 

A. It starts—it spreads like between the joints of the outside 
metal. 

Q. 140. What is the pressure that causes that—internal or ex- 
ternal? 

A. Internal. 

Q. 141. How can the internal pressure, which is confined by a 
continuous lining, start the heavy band of solder on the rigid in- 
closing shell ? 

A. Because the tin is not supposed to be as strong as the solder. 

Q. 142. If you noticed this objectionable starting in the vear 1879 
how came you to swear, in June, 1880, that at the time said fountain 
was delivered to De Lacy it was, with the excéption of having the 
appearance of long continued use, in the same condition’ and of 
the same construction as when received by Scripture & Parker from 

Bekkenhuis & Essman ? 
221 A. Well, at that time I did think so, but when I came 
here to-day and saw it it called back to my mind that it 


was started a little on one side. 
HERBERT A. FISKE. 
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Sworn to before me— 
JOHN A. SHIELDS, 


Examiner, &c. 
Adjourned to Wednesday, March 30, 1881, at 11 a. m. 


New York, April 14th, 1881—11 o’clock. 
Met pursuant to adjournment. 
Present: E. C. Webb, Esq., of counsel for defendant, and James 
Turk, Esq., representing A. V. Briesen, Esq., of counsel for com- 
plainant. 


’ 
Gustavus D. Dows, a witness produced on the part of the defend- 
ant, being duly sworn, deposes and says: 


Q. 1. Please state your name, age, residence, and occupation. 

A. Gustavus D. Dows; I am 52 years of age; I reside in Boston, 
Massachusetts, and I am a manufacturer of soda-water apparatus 
and soda water. 

Q. 2. How long have you been engaged in this business? 

A. For about twenty (20) vears. | 

Q. 3. During that time what kind of soda-water apparatus have 
you made? 

A. I have made a great variety of the counter-draft appa- 

222 ~—s ratus; quite a number of styles of generators; also bottling 

tables; fountains for containing~-the soda water; syphon fill- 

ing machines, and all the minor pieces of mechanism and apparatus 

generally used in the business of making soda water and dispers- 
Ing it. 

Q. 4. Where is your manufactory and place of business? 

A. I have a manufactory at Nos. 41, 42, and 43 Fort Hill Square, 
Boston, Mass.; another at 46 and 47 Frith St., Soho, London, Eng- 
land ; in the latter business I have a partner. , 

Q. 5. Have you made soda-water fountains and generators at your 
Boston establishment during the last twenty vears ? 

A. I have made fountains and generators during about 17 years; 
the first three years I made only counter apparatus. 

(2.6. About how many people do you employ at your Boston 
establishment? 

A. During our busy season we have employed about one hundred. 

Q. 7. You say you have made generators at your Boston estab- 
lishment during the last 17 years; when did you commence the 
manutacture of generators ? 

A. To my best remembrance it was when I took a lease of prop- 
erty on Le Grange, Boston, which was, as I recollect, 17 vears ago 
last September. 

Q. 8. Please describe in detail what a generator is and what it 
is for. 

A. A generator, as known in the soda-water business, to which I 
refer, is a vessel made of some strong metal lined with lead and pro- 
vided with a stirrer for mixing material; also attached in some way 
to another vessel lined wifh lead into which sulphuric acid is put, 


| 
| 
| 
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and provided with means for allowing the acid to fall by its gravit 
into the former-mentioned vessel ; also with one or more other vessels 
which are partly filled with water into which the gas, when generated 

in the first-mentioned vessel, is conducted by a pipe or pipes 
223-225 for purification. This last-mentioned vessel or vessels are 

lined with block tin. All of these are mounted upon a 
suitable stand for use. There are some generators made upon a 
principle somewhat different, by which the carbonate or material 
containing the gas is allowed or made to fall into a solution of acid 
and water, but in either case the vessels in which acid is used are 
lined with lead. 

Q. 9. What are the vessels lined with block tin which you referred 
to in your last preceding answer ? 

A. Thev are what are termed the washers or purifiers for gener- 
ators. 

Q. 10. How are these constructed ? 

A. Those made of copper I have always flowed the block tin onto 
the interior surface of the copper ; those made of irvn are lined with 
sheet block tin. 

Q. 11. How long have you made such purifiers of iron lined with 
sheet block tin? 

A. Not more than four or five years. 

Q. 12. In generators made by you was the lead lining continuous 
throughout the entire interior surface of the metal inclosing it? 

A. It was. | 


Adjourned until Wednesday, April 20th, 1881, at 11 o’clock a. m. 
* * * * * * * 


226 New York, May 6th, 1881—12.30 — m. 
Met pursuant to adjournment. 
Present: James Turk, Esq., for A. V. Briesen, Esq., of counsel for 
complainant, and E. C. Webb, Esq., of counsel for defendant. 


Direct examination of the witness Dows resumed by Mr. 
WEBB: 

Q. 13. Have you here with you a sectional drawing of a generator 
illustrating the construction of generators made by you? And, if so, 
please produce the same. 

A. I have such a drawing and now produce it. This drawing is 
the body of the generator and does not include the auxiliary parts. 

Q. 14. Do vou know when the drawing or sketch produced by you 
was made? 

A. On or about the day on which I last gave testimony in this 
case. 

Q. 15. Was it made under your instructions? 

A. It was. 


Counsel for defendant offers the drawing or sketch produced by 
the witness in evidence, and the same is marked Defendant’s Ex- 
hibit “Sketch of Dows’ Generator,” May 6th, 1881, J. A. S., exam- 
iner. 

\ 
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Q. 16. Please state what the letters “a a” (which I now mark on 
said sketch) designate. : 
A. They designate the lead lining. 
Q. 17. Please state what the letters “B B” designate. 
A. They designate the outside shell. 
227 Q. 18. Please state what the letters “z x” designate. 
A. They designate a band of solder, which covers the 
joint where the upper and lower parts of the shell come together. 
(). 19. Please state what the letters “bb” designate. 
A. They designate the joint where the lower head of the Shell is 
attached to the cylinder part of the shell. 
(). 20. Please state what the letters “c c” designate. 
A. They designate the joint where the upper and lower portions 
of the lead lining come together and are attached to each other. 


Q. 21. Please state what the parts marked 1, 2, 3, 4, respectively, — 


represent. 

A. l represents the orifice througii which the gas is taken from 
the generator ; 2 represents the orifice through which the vitriol is 
supplied to the generator; 3 represents the orifice through which the 
carbonate and water are supplied to the generator; 4 represents the 
orifice through which the debris—that is to say, the carbonate ma- 
terial—the water and the acid, after they have performed their 
work and evolved the carbonic acid gas from the carbonate, are dis- 
charged. 

Q. 22. What is the part which I now mark “ D” and the part 
which I now mark “ E” on such sketch ? 

A. The part marked “ E” is a brass casting attached to the lead 
lining and supported by the shell on which the vitriol pot or cham- 
ber rests. The part marked “ D” is a lead lining to the same, ex- 
tending below the brass casting and projecting into the generator 
beyond the lead lining. 

Q. 23. Is this part marked “ E” known by any special name ; 
and, if so, what ? 

A. We have always designated it as the flange for the vitriol 


pot. 
228 (). 24. Is it also called a “ bung ?” 
Objected to as leading. 


A. That is a common term for an article of that character. 

Q. 25. How is the part “ E” attached to the shell “B B” and the 
lining “ A A?” 

A. It is attached by solder. 

Q. 26. Please mark on the said sketch, with the letters o 0,” the 
point or points where this connection is made with solder. 

A. The witness does so. 

Q. 27. Is the part marked “ D” connected to the part marked “ E” 
in any way ; and, if so, how? 
: A. It is a separate and distinct piece, free to be taken out and put 
In % 

Q. 28. How is it kept in place ? 

A. By another flange, above which — isattached to the vitriol pot 
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or or mga these are sometimes screwed together, sometimes bolted 
together. 

Q. 29. When did you first make generators of the kind illustrated 
by this sketch ? 

— A. About sixteen or seventeen years ago. 

Q. 30. Where did you manufacture generators of this style? 

A. In Boston, Massachusetts. 

Q. 31. Referring to the sketch, please describe of what material 
the outside shell, marked “ B B,” was made in generators like the 
+ one shown ? : 

A. Made of copper. 
| Q. 32. What was the thickness of the copper usually ? 

A. The thickness of the copper depended upon the size of the 
generator; the small size we made of a thickness of 14 English wire 
gauge; larger sizes were thicker copper, up to No. 10 English wire 
gauge. 

Q. 33. Was this copper shell made in one piece, or did it consist 
bh of several pieces or parts joined together’ 

229 A. This shell was made of three pieces of copper; one was 
formed into a evlinder—two heads; heads were made in a 
special shape ; one was brazed with hard solder to the bottom of the 
cylinder; the top head was attached in the manner I have before 

described. 
| Q. 34. Was the lead lining of such generators continuous through- 
= out the entire interior surface of the copper shell, except where it 
was perforated, as shown in the sketch, referring to the parts marked 

_ 1,2,3,and4? , 


Objected to as leading. 


A. The lead lining was continuous throughout the entire interior, 
with the exception named and one other, which was where the 
stirrer shaft came through both the lead lining and the shell. 

W Q. 35. What was the object of lining these generators with lead ? 

A. The object was to protect the shell from the action of the acid, 
as the acid would soon destroy the material of which the shell was 
made if allowed tv come in contact with it; and another purpose, the 
shell being made of copper, the action of the acid upon the copper 

re would produce verdigris, sulphate of copper, and injure the quality 
of the gas. 
Q. 36. Would any other material answer for this purpose except 
lead ? 
A. There would not practically ; there is no other material which 
will resist the action of the acid that is not friable—that is, liable 
‘ to fracture, like glass. : 
Q. 37. What internal pressure of gas were these generatars ca- 
pable of withstanding without stretching ? 
A. 350 pounds to the square inch with safety. 
Q. 38. At what pressure were such generators tested by you before 
he leaving your factory ? 
A. They were tested at 350 pounds per square inch. 


17—119 
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230 Q. 39. You say you commenced to make generators like 
these shown in your sketch 16 or 17 years ago. Please 

state, if you can, about how many you made prior to the year 1872. 

A. I could not state the number ; it would be quite large ; several 
hundred. 

Q. 40. Did all the generators made by you prior to 1872 have a 
continuous lining of lead ? 

A. They did not all. I made a few that were flanged together in 
which the continuity of lead lining did not exist; the number was 
small, however; I should think not more than 25. 


Adjourned to Saturday, May 7th, 1881, at 10 a. m. 


New York, May 7th, 1881—10 o'clock a. m. 


Met pursuant to adjournment. 
Present: E. C. Webb, Esq., of counsel for defendant. 


, 10.45 a. M. 
Direct examination resumed by Mr. Webs: 


(). 41. Have you ever seen soda-water fountains having a con- 
tinuous lining of sheet block tin ? 


Objected to as leading. 


A. I have. 

Q. 42. Please state when first and where you saw fountains pro- 
vided with such a lining. 

A. The first fountains provided witha continuous lining of sheet 
block tin I remember ever to have seen were made by me at my 

manufactory in Boston in the year 1869. By continuous 
231 ~—lining I[ refer to a lining that is whole and cannot be taken 

apart without cutting or unsoldering, although it may have 
one or more orifices in it. 

(). 43. Did you ever see a soda-water fountain partially lined with 
sheet block tin ? 

A. I do not remember that I ever did ; those which I have seen 
lined with sheet block tin have been fully lined. 

Q. 44. When first and where did you see a soda-water fountain 
fully lined with sheet block tin ? 

A. To my best remembrance, about the year 1863 or 1864; I had 
one in my place for repairs about the time mentioned ; whether it 
was the first I ever saw or not I cannot state. 

Q. 45. Did you repair this fountain you say you had in your place 
for this purpose in 1863 or 1864? 

A. I did repair the fountain; I wish here to say that it might 
have been as late as 1865, possibly. 

Q. 46. Do you know by whom this fountain was made? 

A. I do not. 

Q. 47. Do you know how it was constructed ? 


A. I do. 
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Q. 48. Please describe as fully as you can the construction of this 


- fountain—I mean this fountain you repaired in 1863, 1864, or 1865? 


A. It was made of copper, in two parts. 
11.05 o’CLOCK A. M. 


James Fink, Esq., representing A. J. Briesen, Esq., appears for the 
complainant, and states that he understood the examination was 
adjourned until 11 o’clock. 

Mr. Webb replies that the examination was adjourned until 
232 10a. m.,as appears on the examiner's record, and requests . 
the examiner to state to what hour this morning he under- 

stood the examination was adjourned. 

The examiner’s clerk states that he understood 10 o’clock a. m., as 
appears on the record. 


Witness desires to commence his answer anew and states: 


A. It was made of copper, in the form of an egg shape, being di- 
vided at the centre in two parts—that is, in two parts, which were 
made separate, when put together made an egg shape. Where the 
parts came together there was a flange—that is, the copper was 
flanged out at right angles all around; this flange was about two 
inches or 2} in width; inside of these two halves were placed the 
lining, made of sheet block tin, in the same form as the outer shell 
was made, and flanged out in the same manner; there were iron 
rings slipped over the outside of the egg-shape parts until they 
reached the flanges: there were holes through these rings and cor- 
responding holes through the copper shell and through the tin 
lining; between the tin flanges was placed a gasket of rubber, and 
there were holes through this also to correspond with the other holes 
mentioned ; these parts were then brought together, the gasket inter- 
vening for the purpose of making a tight joint; bolts were inserted 
in the holes and the two parts were firmly bolted together; a bung 
was inserted in the top half and soldered to the lining; this bung 
was provided with a suitable cock. 

Q. 49. Can you make a sketch or drawing illustrating the fountain 
referred to and which you have just described ? 

A. I can make a rough one; I| should require to know whether it 
would be sectional or outside view. 

(). 50. Please make a sketch showing a sectional view of said 


fountain. 
11.30.—Recess until 1 p. m. 


233 After recess. 
Examination resumed. 


Q. 51. Have you made the sketch called for? 

A. I have. 

(). 52. Please produce the same. 

A. I now produce it. 

Q. 53. Did you make the sketch which you have just produced 
yourself? 


A. I did. 


ee 
ee 
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Counsel for defendant offers the sketch produced by the witness in 
evidence and the same is marked Defendant’s Exhibit “ Dows 
Sketch,” May 7th, 1881, J. A. 8., examiner. 


Q. 54. Please designate on said sketch, with suitable letters of 
reference, the different parts comprising the structure which you 
have illustrated, and state what part each letter designates. 


The witness letters the sketch and says: 


A. “aa,” “aa” represent the copper shell complete, including 
both parts of the whole; “bb,” “bb” represent the tin lining, in- 
eluding both parts complete; “c c” represent the rubber gasket ; 
“d d,” “dd” represent the two iron rings; “e e” represent bolts 
holding the rings and flanges together; “f” represents the bung; 
“gg” represent two handles; “h” represents the foot on which the 
fountain stands and which is soldered to it at “i 7.” 

Q. 55. You say you had a fountain in your possession for repairs 
like the one you have described and illustrated some time in 1863, 
1364, or 1865. Are you positive that you repaired said fountain as 
early as 18060? 

A. Iam. 
234 Q. 56. Between the years 1865 and 1872 did you ever see 
any fountains of this same construction ? 


Objected to as leading. 


A. I did; quite a good number. 

Q. 57. Where? 

A. In Boston, in my own place of business and in that of Mr. An- 
drew J. Morse. 

Q. 58. Do you know who made these fountains ? 

A. Not of my own knowledge. 

Q. 59. How many fountains did you make in 1869 which were 
provided with a continuous lining of block tin, as stated by you ? 

A. I made two. 

Q. 60. Please state where said two fountains were made. 

A. In my manufactory, in Boston. 

Q. 61. Please describe fully and in detail the construction of the 
two fountains referred to. 

A. They were made as follows: I took four pieces of sheet block 
tin—two of the pieces I had formed into cylinders, two of the pieces 
were formed into heads which would fit one end of the evlinder ; 
these heads were soldered to one end of each cylinder, one head to 
each cylinder; into the inside of each cylinder I had soldered a per- 
forated disc; these two parts thus made were then brought together, 
one overlapping the other about two inches, and they were then sol- 
dered together; a bung was soldered into the top of this structure ; 
I then took four pieces of copper, and they were formed up in the 
same manner which the four pieces of sheet block tin had been 
formed ; the two heads were brazed to the two cylinders ; two handles 
were riveted onto the upper head, and a ring was soldered onto the 
lower end; the two parts were then placed outside of the structure 
which I have before described, made of sheet block tin, one part of 
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the copper overlapping the other part in the same manner; 
235 these were brought together, completely enveloping the block- 
tin vessel, and then soldered where they overlapped ; around 
this, at the overlapping part, I placed a strip of copper, soldering that 
to the other copper for the purpose of strengthening it; by this 
means the block-tin vessel which I have first described became a 
lining to the copper vessel which I afterwards described. 
Q. 62. Did this block-tin vessel form a solid continuous lining to 
the copper vessel ? 


Objected to as leading. 


A. It did. 

Q. 63. Were fountains of this particular construction ever illus- 
trated or described by you in any printed publication printed, issued, 
and circulated prior to 1872? 

A. They were illustrated; I cannot say as to whether they were 
fully described in catalogues issued by me in 1869. They were also 
illustrated and to some extent described in a catalogue issued by 
Dows, Clark and Van Winkle in the year 1869 or 1870, doing busi- 
ness then in London, England. 

a 64. Please look at the book I now hand you and state what 
that is. 

A. This is a catalogue issued by me in the year 1869. It has an 
addenda, which was attached to it, issued in 1870. 

Q. 65. Is this the catalogue referred to by you in answer to ques- 
tion : as containing an illustration of said two fountains? 

A. It is. 

Q. 66. On what page in said catalogue is said illustration con- 
tained ? 

A. On page 23. 

Q. 67. Give the number of the last page of said catalogue as pub- 
lished in 1869. 

A. The last page is page 50. 

Q. 68. Please state where the addenda referred to as having been 

published in 1870 commences and where it ends. 
236 A. It commences with page 53, there being a leaf between 
which is not paged, but which evidently belongs to the orig- 
inal catalogue; it ends, so far as to reading matter, with page 56 - 
there is a lithograph also attached, forming the last leaf in the book, 


Counsel for defendant now offers said catalogue in evidence; the 
same is marked Defendant’s Exhibit Dows Catalogue, May 7th, 1881, 
J. A.S., examiner; and counsel requests the examiner to so mark 
the same on pages one, three, twenty-three, and fifty-six. 


Q. 69. Was this catalogue (except the addenda published in 1870) 
circulated by you in 1869 throughout the United States? And, if 
so, please state how extensively. 


Objected to as leading. 


A. It was so circulated to the extent of several thousands ; just 
how many thousands I do not remember. 


\ 
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Q. 70. Does the illustration contained on page 23 of said catalogue 
correctly represent the two fountains which you made in 1869 and 
about which you have testified ? 

A. It does so represent them, with one exception; the band around 
the fountain has a greater proportionate thickness than the copper 
band which I used. This evidently represents a band of solder. 

(). 71. Did you make any more fountains of the same construc- 
tion assaid two fountains prior to 1872? 

A. I did not. 

Q. 72. Why not? 

A. I found by use that the concussion of the water against the disc 

produced a crimpling or bending of the inside lining, and as 
237. _ I considered the perforated discs, which were my own device 

and invention, the most valuable, I preferred to use that, and 
as I could not use the two satisfactorily together I discontinued the 
use of the sheet-tin lining and attached the discs afterward by sol- 
der to the inside of the copper vessel, first having tinned the inside 
of the copper vessel. | 


Adjourned until Tuesday, May 10th, 1881, 10 o’clock a. m. 


New York, May 10th, 1881—10 o’clock a. m. 


Met pursuant to adjournment. | 
Present: E. C. Webb, Esq., of counsel for defendant, and James 
Turk, Esq., for A. V. Briesen, Esq., of counsel for complainant. 


Direct examination of the witness Dows resumed by Mr. 
WEbB: 


Q. 73. What was the object and purpose of these discs ? 

A. To act as breakwaters when the fountain was oscillated, and, 
by so doing, more thoroughly and quickly uniting the gas with the 
water. 

Q. 74. You say that the two heads of the copper shells of the 
fountain you made in 1869 were “brazed” to their respective cvlin- 
ders. What do you mean by “brazed ?” 7 

A. By “brazed” we mean united with hard solder—a solder com- 
posed in part of copper and having very nearly the strength of cop- 

per, but melting at a lower temperature than copper. Before 
238 this sulder was applied the parts to be united were dove- 

tailed together, which rendered the joints stronger than sim- 
ply united by the hard solder. 

Q. 75. What kind of solder did you use in soldering the two halves 
of the copper shells of these fountains together ? 

A. We used what we term tin solder—that is, a solder composed 
of more tin than lead. — 

Q. 76. Please state when in 1869 the catalogue, Defendant’s Ex- 
hibit Dows Catalogue, was published ; I mean that part of it which 
you say was published in 1869. 

A. Some time during the spring months; I think April or May. 
Q. — extensively was Dows Exhibit Catalogue published 
In 1570% 
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A. Being at that time in Europe, I should be unable to state. 

Q. 78. In 1869 did you send copies of that catalogue, as published 
then, — ufacturers of soda-water apparatus? 

A. I did. 

Q. 79. I notice that the fountain illustrated on page 23 of this 
catalogue has projections at each side; what were those projections 
for? 

A. Those projections were for the purpose of swinging the fountain 
upon them in a frame or rack made for the purpose, the primal ob- 
ject being the agitation of the water inside the fountain, for the pur- 
pose of causing it to become impregnated with the gas. This motion 
caused the water to rush backward and forward through the aper- 
tures in the discs, and this enabled the water and gas to unite, as 
this unity is mechanical and not chemical. 

Q. 80. At that time did you know of any other method of oscil- 
lating fountains for this purpose ? 

A. I did; I have seen them so oscillated previous to that time in 
a cradle which rocked upon a floor; perhaps this motion could 

hardly be called oscillating, yet in a measure it would be so. 
239 Q. 81. Was this cradle you refer to so constructed that it 

was necessary that the fountain siiould be provided with such 
side projections in order to be oscillated therein ? 


Objected to as leading. 


A. It was not so constructed, and it was not necessary for the fount- 
ain to have the side projections; in fact I have seen many fountains 
previous to this time which had no side projections; they were what 
we called and now call “lay-down fountains ”—that is, they were 
calculated and made to lay upon their side and not to set upright, 
as the fountain illustrated in the catalogue I have referred to is. 

Q. 82. Can you make a drawing or sketch illustrating the two 
fountains you made in 1869? 

A. I can. 

Q. 83. Please make such a sketch showing clearly the method of 
attaching the bung, and designate the different parts by suitable 
letters of reference. 

The witness proceeds to make the sketch called for. 

The witness produces a sketch. 


Q. 84. Is the sketch which you have just made a correct illustra- 
tion of the two fountains vou made in 1869, and about which you 
have testified ? 


Objected to as leading. 
A. It is. 


Counsel for defendant offers said sketch in evidence, and the same 
is marked Defendant’s Exhibit Dows 1869 Fountains, J. A. S., ex- 
aminer, May 10, 1881. 


Q. 85. Please state what the several letters of reference on said 
sketch designate. 
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240 A. “aaaa” represent the copper shell; “b 666” repre- 

sent the inside tin lining; “cc” represent the discs; “d ddd” 
represent the joints. where the heads of the tin lining are soldered 
to the cylinders, and “ee” represent the joint where the two parts 
of the tin lining are soldered together, thereby forming one vessel ; 
“ff” represent the copper band around the fountain, also where 
the two parts of the fountain are joined together in the tin solder, 
the copper hand being sweated on afterward; “gg” represent the 
two pins on which the fountain is to be oscillated; h represents a 
ring soldered onto the bottom, forming a base to support the fountain 
in an upright position; i represents the bung; “kk,” the solder 
joint where the bung is attached tothe inside lining; n x, the solder 
joint where the bung is attached to the copper; “m m,” the two 
handles: “0000,” the joint made by brazing the heads of the cop- 
per shell to their respective cylinders. 

(. 86. Please look at the certified copy of United States letters 
patent No. 99170, dated January 25th, 1870, antedated January 
12th, 1870, and state if you are the Gustavus D. Dows mentioned 
therein. 

A. I am. | 

Counsel for defendant offers said letters patents in evidence, and 
the same is marked Defendant’s Exhibit No. 5, J. A. S., examiner, 
May 10, 1881. 


Q. 87. Is your continuous tin-lined copper fountains, provided 
with breakwaters made in 1869, illustrated and described in said 
patent ? 

A. They are so illustrated and described, with the exception that 
only one breakwater is represented in the illustration, whilst | 
placed two in each of the fountains I have described. 

Q. 88. Prior to applying for this patent had you ever made any 
other kind of fountains provided with breakwaters than block tin 
lined fountains? 


Objected to as immaterial. 


241 A. [had made quite a large number in London, England, the 
year previous, the shell of which was copper and washed 
with tin, and the breakwaters were copper also, covered with tin. 
q. 89. Were the breakwaters in those fountains exactly the same 
as those you placed in the two fountains you made in 1869 and as 
shown in your patent? 


Objected to as leading. 


A. Some of them were exactly the same and some were made in 
a different manner, but most of them were made in the manner of 
those placed in the 1869 fountains I have deseribed. 

Q. 90. Have you ever seen a soda-water fountain with a bung on 
the side instead of at one end ? 

A. I have seen many of them. 


_ Counsel for defendant offers in evidence a certified copy of United 
States letters patent granted to Samuel J. Seely, August 12th, 1862, 
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No. 36175, and the same is marked Defendant’s Exhibit Seely Pat- 
ent, J. A. S., examiner, May 10th, 1881. 


Objected to as incompetent and immaterial. 


. Q. 91. When first and where did you see any fountains with 
bungs on the side? 


Objected to as immaterial. 


A. I purchased two such fountains in the year 1860; whether they 
were the first I ever saw or not I could not state. | 

Q. 92. Since that time have you seen any other fountains with 
bungs so arranged ? 


The same objection. 


242 A. Yes; I have seen a great many; some in the place of 
business of Messrs. Scripture & Parker, of Boston, soda-water 
manufacturers, and quite a large number in the soda-water manu- 
factory of a party named Ireland, in Boston, and I have owned a 
ood many myself, and own quite a number now. 

Q. 93. Were fountains provided with bungson the side, such as you 
have known, capable of receiving water to be therein impregnated with 
gas, of holding the same when the fountain was conveyed from 
place to place, and of discharging the same when desired ? 


Objected to as leading. 


A. Such fountains had and still have all those capabilities which 
I know from experience with them. 

Q. 94. Do you know where the two block tin lined fountains you 
made in 1869 are at the present time ? 

A. I do not. 

Q. 95. Do you know what became of them after you made them ? 

A. They were sent to some party whose name I do not remember 
to be used. 

Q. 96. Were they sold to him? 


Objected to as leading. 


A. They were. 

Q. 97. Have you any book of account or business memoranda 
which will show the manufacture and sale of these two fountains 
and the general transaction of your business prior to 1872? 

A. I had a large number of books, papers, documents, and mem- 
orandums destroyed by an explosion and fire which occurred at 
what was formerly 525 Washington street, Boston, Massachusetts, 

from which this catalogue, Exhibit Dows Catalogue, was 
243 issued. This disaster destroyed nearly all my books of ac- 

count which we made previous to 1870, and I have looked for 
memorandum of this transaction without being able to find it; 
but I remember, in addition to what I have already stated, that 
these fountains were sent back on account of the lining crimpling 
when they were put in use; they were opened and the lining taken 
out and discs attached to the inside of the copper shell to act as 

18—119 
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breakwaters. These or some others made in a similar manner were 
sent to the party instead of and for those returned. 


Defendant’s counsel desires it to be noted that all the foregoing 
objections to the several questions objected to have just been made 
after the direct examination of the witness. 

Counsel further says that there was an agreement between coun- 
sel under which Mr. A. V. Briesen was to have the right, as defend- 
ant’s counsel understood it, to note objections to the testimony after 
the direct examination of the witness closed, provided such objec- 
tions were not fo the form of questions, and counsel therefore pro- 
tests against the entry of objections at this time on the ground that 
the questions are leading. 

Counsel for complainant replies that he was not a party to any 
such understanding nor knew of any such understanding, and asks 
counsel for defendant whether he has any further questions to ask 
the witness on the direct examination. 

Counsel for defendant replies that his understanding in the mat- 
ter was with Mr. Turk, who represented complainant’s counsel dur- 
ing the direct examination. 


244 Cross-examined by A. V. Brikson, Esq. without waiving 
objections: 


X Q. 98. Did you have a model furnished to the Patent Office at 

the _ ’ applied for the patent, Defendant’s Exhibit No. 5? 
did. 

X Q. 99. Was that model constructed like the two fountains that 
you say were made in 1869 in your preceding testimony ? 

A. I should be unwiliing to state positively whether it was or 
not. 

X Q. 100. Was it made under your directions ? 

A. ‘To my best remembrance it was. 

X Q. 101. Who made it? 

A. I could not state who did the work. 

X Q. 102. What was furnished to the model-maker to make it 
from ? 

A. To my best remembrance it was made in my own factory, 
where there was ample material of all kinds at hand. 

X Q. 103. Question repeated. 


Objected to as already answered. 


A. I understood the question referred to material; I think, as 
nearly as I can remember, that the fountains which I have de- 
scribed were the model from which the workmen made the model 
for the Patent Office; [ have no remembrance of furnishing any 
drawing. : 

X Q. 104. When was that model made ? 

A. During the early part of 1869. 

X Q. 105. When were those 1869 fountains made? 

A. During the early part of 1869. 
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X Q. 106. Does the sketch on Exhibit No. 5 correctly illustrate the 

construction of the 1869 fountains with the exception noted in 
your answer to Q. 87? (Question 87 read.) 

245 A. There was a difference in the cock, and this does not 
show the bung (pointing to the patent drawing); otherwise 

it is correct. 

X Q. 107. Does the engraving on page 23 of the catalogue, marked 
Exhibit Dows Catalogue, correctly represent the fountains which you 
testified it was intended to represent ? 

A. There is a difference in the band, as I before stated, and the 
bung is not shown here properly; otherwise it properly represents 
the fountains I have described. 

X Q. 108. How were the diaphragms or perforated discs screwed 
in said fountains? : 


Objected to as already answered. 


A. They were soldered at their periphery to the inside of the tin 
lining. 

X O. 109. What were they made of ? 

A. Sheet block tin. 

X Q. 110. And what was the solder made of by which you se- 
cured them in place? 

A. It was made of a mixture of tin and lead—more tin than lead— 
what we term tin solder. 

X Q. 111. When did they come back to be repaired ? 

A. They came back in the spring of 1869. 

X Q. 112. You then took the lining out of both, did you? 


Objected to as already answered. 


A. I did. 

X Q. 113. Well, did you line them again after that; if so, how? 

A. I tinned them by flowing tin onto the copper on the inside. 

X Q. 114. And what became of them then ? 

A. They were either returned to the same party ‘or sold. to some 
other party; I cannot state which. 


Mr. A. V. Briesen having sent for Mr. Turk, and Mr. Turk 
246 being now present, is asked to read the objection or protest of 
defendant’s counsel following answer to Q. 97 and to state 

what his recollection is of the matter therein referred to. 

And he states that his understanding of the agreement was that 
Mr. V. Briesen when he appeared should have the right to make such 
objection to any of the questions as he saw fit, he to give the defend- 
ant’s counsel an opportunity to amend his question if he so wished. 

Mr. Webb replies that his understanding was as heretofore stated 
by him, and asks Mr. Turk if it is not true. 

Mr. Turk states that what he has above stated he believes to be 
true. 


X Q. 115. What is the size of No. 14 English wire guage and what 
of No. 10? 
A. I cannot give you an exact size; No. 10 is larger than,No. 14, 
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and it would be very difficult to define it by a scale of inches; they 
would range between an eighth and a twelfth of an inch, to my best 
judgment. 

X Q. 116. Have you any idea where these 1869 fountains can be 


found ? 
A. Ihave not. I went away to Europe in the early summer of 


1869, and for several years my business was conducted by my brother . 


and other parties. 
X Q. 117. After they were reconstructed and the lining taken out 
was there another bung put on each ? 
A. To my best remembrance we used the same bung. 
X Q. 118. How did you attach it to the shell? 
A. With tin solder. 
X Q. 119. Was that tin solder on the outside or the inside of the 


shell r 


’ 


A. When we make the shell in two parts, afterwards joined 
247 ~=—at the centre, it has been usual for me to use the same kind 

of bung and solder it on the inside before the parts are put 
together, and I have no doubt these were made in the same way. I 
will say further that more recently I have used the bung with a 
flange on the inside. 

X Q. 120. How recently ? 

A. Oh, for the iast six or seven years. 

X Q. 121. Was the tin lining in the 1869 fountains soldered to 
the copper shell at the points marked “d ddd” in Exhibit Dows 
1869 Fou.atain ? 

A. They were not. 

X Q. 122. How do you account for the crimpling of those linings? 

A. The water striking against the breakwaters would have a tend- 
ency to bend them in the direction in which the water was passing. 
In bending they would draw from the periphery or edges, and have 


a tendency to draw the parts to which they were attached towards’ 


the centre. 
X Q. 123. What kind of fountains do you now make ? 


Objected to as immaterial. 


A. Copper fountains; not lined with sheet block tin; some of 
them with disés, and some without. 
X Q. 124. Please describe precisely how the bungs were soldered 
into the 1869 fountains at the time you first made them. 
A. They were first soldered into the tin lining ; that is done with 
a blow pipe. After the copper shell was made to envelop this sheet 
tin vessel the bung protruded through a hole made in the copper. 
The bung was then soldered to the copper by a process we call 
sweating. That was done from the outside. 
X Q. 125. Was the fountain lining continuous at the time you 
soldered the bung into it by means of the blow pipe? 
A. The shell was complete, the tin being at least in the 
248 form of a vessel. The bung was placed in a hole made to the 
proper size, and then by means of a blow pipe attached to the 
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tin with very fine solder, by the same process that we bring two 
bodies of tin together and solder them so as to make them adhere. 

X Q. 126. Did the tin lining havea neck projecting upwards, or 
did it only have a hole cut out for the reception of the bung ? 

A. It had a hole cut out for the reception of the bung, and the 
solder of which I speak was made to flow in at that point, so as to 
form a solder joint. 

X Q. 127. Was the bung flanged in those fountains ? 

A. No; it was not. 

X Q. 128. How did you go to work to solder together the shells of 
the 1869 fountains after they were put around the sheet-tin lining ? 

A. The two parts, one of which overlaps the other, were first cov- 
ered with fine tin solder—solder of the same character with which 
we solder block tin. The outer surface of the part which went in- 
side and inner surface of the part which went outside were both 
coated with this fine solder; then immediately previous to bring- 
ing them together these two parts that were to unite were heated or 
washed with solder acid; then the parts brought together and suffi- 
cient heat applied to make them unite. The kind of solder acid we 
used at that time was muriatic acid with zine dissolved in the same. 

Q. 129. Did you put any water in the fountain at the time you 
made this connection ? 

A. No; I did not. 

X Q. 130. Did you, when you soldered the band on, use water into 
the fountain ? 

A. No; I used no water in the fountain at any time during the 
process, 

X Q. 131. You didn’t make any more than these two fountains 
with sheet-tin lining, did you ? 


Objected to as already answered. 


249 A. I did not; not in that manner. 
X Q. 132. Neither here or in England ? 

A. Neither here nor in England, as I remember. 

X Q. 133. What, then, do you mean by saying, on page 24 of your 
catalogue of 1869, “One hundred of these fountains were used last 
season in London?” 

A. I mean one hundred with breakwaters in them. 

X Q. 134. But without sheet-tin linings? 

A. Yes; without sheet-tin lining. 

X Q. 135. Did you continue to publish tie engraving which we 
find on page 23 of your 1869 catalogue for about seven years in sub- 
sequent catalogues? 

A. I did. 

X Q. 156. Did you intend by such engravings to inform your 
customers that you would furnish them with fountains having sheet- 
tin linings? 

A. When the engraving was made it was my intention to inform 
my customers that I could and would furnish fountains with sheet- 
tin lining, but before the 1869 catalogue was published I had found 
that the lining of the two I had made had crimpled when in actual 
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use in conjunction with the breakwaters; I therefore concluded to 
discontinue the use of the tin linings and continue the use of the 
breakwaters. I therefore described the breakwaters and set forth 
their advantages and made no mention of the sheet-tin lining. 

X Q. 137. Why didn’t you change the engraving, then, after the 
1869 catalogue had been exhausted ? 


Objected to as immaterial. 


A. It was a matter of expense, and I could set forth the advan- 
tages of the break water just as well with this engraving as any other. 
X (J. 138. Did you make some affidavits in this cause ? 
250 A. I made an affidavit. I may have made more than one. 
I don’t remember that there is but one in this particular 
cause. I made more than one affidavit, but whether both were in 
this cause I could not state. They were relative to th's subject, how- 
ever. 

Counsel for complainant asks counsel for defendant to admit that 
the two affidavits of Gustavus D. Dows which were read by him in 
opposition to the motion for a preliminary injunction with: suit 
against the Iron Clad Manufacturing Company were affidavits signed 
and sworn to by this witness. 

Mr. Betts says, I have nothing to say to that. 


X Q. 1389. Who was present when you made these affidavits ? 
A. I do not at this moment recall to my mind who were present. 
X Q. 140. Was Mr. Webb present ? 


Objected to as immaterial, and the same objection to the previous 
question. , 
Counsel for complainant replies that by this line of cross-examina- 
tion he will endeavor to prove that defendant’s counsel was aware 
at the time these affidavits were made and read to the court that the 
sheet-tin linings in the 1869 fountains of Mr. Dows had proved use- 
less and had to be taken out again in 1869, and that nevertheless 
Mr. Dows’ affidavits were read to the court by counsel for defendant 
as a means of establishing the fact that said sheet-tin linings were 
eminently successful, had been thoroughly tested, and had not be- 
come distorted. 
Counsel for defendant replies that at the time said affidavits 
251 were read to the court he did not know what had been done 
with the linings; that the affidavit of Mr. Dows which refers 
to these fountains was a copy of an affidavit previously executed by 
Mr. Dows in another case, and that it was furnished to defendant’s 
counsel by the counsel in the other case. 


A. Ido not remember ever meeting Mr. Webb until quite re- 
cently ; I do not think he was present. 

X Q. 141. Why did you not state in said affidavit that said tin 
linings became distorted, and why did you say in said affidavit that 
said linings did not become distorted ? 

A. I should prefer to read my affidavit before I answer that ques- 
tion. 
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Counsel for complainant gives notice that at the hearing he will 
read the affidavits of G. D. Dows on file in this cause, meaning the 
cause of Matthews against the Iron Clad Manufacturing Co. 

Defendant’s counsel now denies and gives notice that at the hear- 
ing of this cause he will deny the right of complainant’s counsel to 
read said affidavits unless the same are duly offered in evidence 
herein. 

Counsel for complainant asks the officer whether the said affida- 
vits are here. 

The examiner’s clerk says that said affidavits are not produced 
here from the file. 

Counsel for complainant again asks counsel for defendant to ad- 
mit that the affidavits which are on file in the clerk’s office of this 
court, and which were read as aftidavits of G. D. Dows, were affi- 

davits made by this witness. 
252 Counsel for defendant states that Mr. Shields, of the clerk’s 
oftice, has just sent word that he will send said affidavits here 
in reply to a request made by complainant’s counsel through the 
poe tt 


X Q. 142. Are you a native of the United States? 

A. I am. 

X Q. 143. When did you start your business in London ? 

A. In 1867. 

X Q. 144. Were you in London in 1867? 

A. I was. 

X Q. 145. When did you return ? 

A. I returned early in 1868. 

X Q. 146. When next did you go abroad ? 

A. In the spring of 1868. 

X Q. 147. And returned ? 

A. In November of 1868, arriving home on Thanksgiving Day. 

X Q. 148. When next did you go to England ? 

A. Either the last of May or early in June of 1869, taking my 
family with me. 

X Q. 149. When first did you make in England fountains like 
those shown on page 23 of the Dows catalogue ? 

A. In 1868. 

X Q. 150. With sheet block tin linings ? 

A. No; without sheet block tin lining. 

X Q. 151. Question repeated. 

A. Those I made in 1868 were like those so far as tne break waters 
go, but unlike them so far as the continuous lining goes—that is, 
they had not the continuous sheet-tin lining ? 


Objected to as not responsive. 


X Q. 152. When was that catalogue of 1869 printed ; I mean in 
what part of the year? 


Objected to as already answered. 


253 A. In the spring of the year. 
X Q. 153. Well, what part of the spring ? 
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A. As near as I can remember, April or May. 

X Q. 154. Had the sheet-tin lined fountains been returned before 
that catalogue was published ? 

A. I think they had. 

X Q. 155. When were they returned ? 

A. I think they were returned in the early part of the spring. 

X Q. 156. Well, in what month ? 

A. 1 think about the first part of April. 

X @. 157. And when were they first sold? 

A. In the winter; I think about February. 

X Q. 158. Of what material was the bung in said fountain? 


Objected to as immaterial. 


A. Of brass. 
X Q. 159. When did — first make them of white metal ? 
A. I never made any of white metal. 


An officer from the court now produces one affidavit of G. D. Dows, 
the same being dated June 3d, 1880, and written on one sheet of 
paper, and he says it is the only affidavit of G. D. Dows that can be 
found on file. Counsel for complainant now understands why coun- 
sel for defendant does not wish to admit that the affidavits read on 
the motion for an injunction purporting to have been executed by 
G. D. Dows were affidavits of this witness. 

Counsel for defendant requests Mr. Sullivan, one of the examiner's 
clerks here present, to certify that the affidavit referred to was miss- 
ing from the files of the court April 14th, 1881; that it was found 

in M. Von Briesen’s office; that he, Mr. Sullivan, brought 
254 the said affidavits to defendant’s counsel, and that defend- 

ant’s counsel returned it to him, Sullivan, and requested him 
to file it in the clerk’s office. 

Mr. Sullivan states that the preceding statement of defendant’s 
counsel is true, and that he, Sullivan, delivered said affidavit to Mr. 
a one of the clerks of the circuit court, and teld him to put 
it on file. 

Counsel for complainant asks counsel for defendant to admit that 
the affidavit he so handed to Mr. Sullivan was an affidavit of this 
witness. 

Counsel for defendant asks complainant’s counsel if he wants this 
information for the purpose of identifving the affidavit referred to, 
so as to offer the same in evidence in this cause. 

Counsel for complainant says he desires to have the affidavit 
identified as the affidavit of this witness, so that he can read it at 
the final hearing. and he also gives notice that he will not proceed 
any further in this cause in the absence of Mr. Shields, the exam- 
iner, on the ground that defendant’s counsel is taking undue ad- 
vantage of the absence of necessary papers from the examination 
room. 

Counsel for defendant states that it is now 15 minutes to five 
o'clock, and requests the examiner to adjourn the further examina- 
tion of this witness until 11 a. m. to-morrow. 
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Complainant’s counsel says he cannot go on to-morrow, as he has 
personal engagements which will keep him out of town. He is 
ready to proceed the day after to-morrow at an early hour. 
259 Defendant’s counsel replies his professional engagements 
are such that he cannot attend here on Thursday, and offers 
to produce the witness to-morrow for further cross-examination at 
any hour that will suit complainant’s counsel. , 

Counsel for complainant is sorry that defendant’s counsel does not 
take notice of his engagements. He will not be able to attend to- 
morrow, but gives notice that if this witness is not produced for 
cross-examination, so far as to identify his affidavit, which was not 
produced to-day, which is the sole extent of the cross-examination 
yet to be had, he will move, on Friday next at 11 a. m., before his 
honor Judge Blatchford, that the witness be produced to identify 
said paper. 

Counsel for defendant replies that the defendant’s time to take 
testimony herein expires on Saturday of this week; that an appli- 
cation has been made this day to complainant’s counsel for thirty 
days’ additional time ; that complainant’s counsel refuses to grant 
this extension, and that, therefore, and also in view of bis profes- 
sional engagements for Thursday, he declines to adjourn this ex- 
amination over to-morrow, and gives notice that he will appear at 
this office to-morrow morning at 11 a. m. and offer this witness for 
further cross-examination. 


256 New York, March 11th, 1881—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: E. C. Webb, Esq., of counsel for defendant, and James 
Turk, Esq., for A. V. Briesen, Esq., of counsel for complainant. 


Defendant’s counsel states that the witness Dows is present and 
counsel offers him for further cross-examination. 

Counsel further states that a messenger from the United States 
circuit court clerk’s office for the southern district of New York is 
also present with the affidavit called for yesterday, and which could 
not be found at that time. 

Counsel further states that he is now informed by said messenger 
that said affidavit was found this morning in the files in the clerk’s 
office in the case of Matthews vs. The Iron Clad M’f’g Co. 


The cross-examination of G. D. Dows by JAMES Turk, Esq. : 


X Q. 160. Look at the paper now shown you, which purports to ° 
be an affidavit of Gustavus D. Dows, sworn to June 3d, 1880, before 
C. P. Sampson, notary public, and entitled in the suit of John Mat- 
thews vs. The Iron Clad M’f’g Co., which is the paper produced by 
the messenger from the United States circuit court clerk’s office, and 
state whether or not that is your affidavit. 

A. I have carefully examined the paper and findthat it is my 
affidavit and is duly subscribed to by me. 


19—119 
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257 The paper referred to at request of complainant’s counsel is 
marked for identification Dows’ Affidavit No. 1, J. A. S., ex- 
aminer, May 11th, 1881. 


Defendant’s counsel, in view of the statement of complainant’s 
counsel, made yesterday, that he desired the affidavit identified so 
that he can read it at the final hearing, now inquires of complain- 
ant’s counsel whether he offers or proposes to offer said affidavit in 
evidence. 

Complainant’s counsel replies that he represents Mr. V. Briesen, 
counsel for the complainant, who is not in town to-day, and that he 
knows nothing as to the future course to be followed in this suit. 

Defendant’s counsel objects and will object to the reading of said 
affidavit, or any part of it, unless the same is duly offered in evi- 
dence; and if any statements in said affidavit are proposed to be re- 
lied on by the complainant it is insisted that such statements must 
be called to the attention of the witness and an opportunity of ex- 
planation given. In the event of failure to do this the affidavit and 
each and every part thereof is objected to as not being evidence in 
this case. 

X Q. 161. Look at the paper now shown you, which purports to 
be an aftidavit of Gustavus D. Dows, sworn to before C. P. Sampson, 
notary public, the 3d day of June, 1880, entitled in the suit of John 
Mathews vs. The Iron Clad Manufacturing Company, and marked 
United States circuit court, filed July 9th, 1880, John I. Davenport, 

clerk, and state whether that is vour affidavit. 
258 A. I have examined the paper now handed to me and find 
it to be my affidavit. 


The paper referred to at request of complainant’s counsel is 
marked for identification Dows’ Affidavit No. 2, J. A. S., examiner, 
May 11th, 1881. The same enquiry is made by defendant’s counsel 
in regard to this affidavit. The same reply and the same objection. 

GUSTAVUS D. DOWS. 


JOHN A. SHIELDS, 


Examiner, &c. 


Sworn before me— 


The examiner’s clerk states that he hands the two above affidavits 
to the court messenger. 


Adjourned to Saturday, May 14th, 1881, at 11 a. m. 


NEw York, May 17th, 1881—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: E. C. Webb, as coursel for defendant, and James Turk, 
Esq., for a A. V. Briesen, Esq., as counsel for complainant. 


JosErPH HENDERMEYER, a witness produced on the part of the de- 
fendant, being duly sworn, says: 


Q. 1. Please state your name, age, residence, and occupation. 

259 Joseph Hendermeyer ; am 61 years old; I reside at Phila- 

delphia, Pa., and my occupation is brass founder and mane 
ufacturer of soda-water apparatus. 
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It is agreed between counsel present that when Mr. Von Briesen 
appears he shall have the right. to note on the record anv objections 
to questions or answers except objections to the form of questions, 
and any objections so noted shall have the same force and effect as 
though they were made when the questions and answers objected to 
were entered on the record. : 


Q. 2. How long have you been engaged in manufacturing soda- 
water apparatus? 

A. About 35 years; working for others and myself both. 

Q. 3. During this period you have made a-water generators 
and fountains? 

A. I have made soda-water apparatus generally of all kinds, 
pumps, generators, &c. 

Q. 4. When did you first commence the manufacture of gener- 
ators? 7 

A. Upwards of twenty years. 

Q. 5. Where first did you commence — manufacture of generators ? 

A. In Philadelphia, Pa., on 6th, near Cherry; I forget the num- 


r. 

Q. 6. Were you in business then in your own name? 

A. I was in company ; Bernard «& Co. 

Q.7. Please describe, if you can, the construction of generators 
such as you have made for the last 20 years. 

A. Ihave made horizontal generators and upright generators; 
they were constructed of copper with the lead lining on the inside ; 

some were made in halves and some were made with heads in. 
260 They were thoroughly tinned and the brass connections sol- 

dered in; then they were lined out with sheet lead and it 
likewise soldered fast to the connection so as to form a smooth sur- 
face on the inside. 

Q. 8. Which did you make first, the — part or the lead 
lining, when you were about to make one of these generators ? 

A. I made the copper part first. 

Q. 9. Please describe how this copper part was made, whether it 
was in one piece or more than one piece, and if in several pieces, 
how were they joined together? 

A. Made in two pieces—that is, the body of the generator—joined 
together with iron flanges and bolted together; the acid or ball in 
the same manner, and lined with sheet lead and bolted together in 
the same manner. 

Q. 10. How was this sheet-lead lining made ? 

A. Made from a sheet rolled up to a certain size, then burned to- 
gether or suldered together with sheet lead; then it is worked into 
the shape of the generator and then put in on the inside. 

Q. 11. Was this lead lining first made in two halves ? 


Objected to by Mr. Turk as leading. Y 


A. Yes; made in halves, same as the copper, each part to fit. 
Q. 12. How were these two halves of the lead lining joined to- 


gether? 
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A. By bolting together on the inside of the copper. We lay the 
lead on the inside of the copper and we worked it to the copper, 
and the lead flange makes a solid joint when bolted together. 

Q. 13. Were the two copper halves provided with flanges at the 
point where they caine together? 


’ 


Objected to by Mr. Turk as leading. 
A. Yes, sir. 
Q. 14. In answer to question 10 you say the lead lining 
261 was “worked into the shape of the generator and then put 
in on the inside.” Do you mean by this that the lead lining 
was inserted within the two copper halves? 
A. Yes, sir. 
Q. 15. Was the lead lining at the time you inserted it within the 
copper halves in one piece or more than one piece ? 
A. It was in two pieces—or, in other words, one piece to each half 
with a flange. 


Q. 16. Did these flanges of the lead lining correspond to the 
flanges of the copper halves? 


Same objection by Mr. Turk. 


A. Yes, sir; exactly the same. 3 

Q. 17. Then, as I understand you, the generator was made in two 
parts, both of copper, having flanges at the point where they came 
together and both provided with a lead lining having correspond- 
ing flanges. Am I correct? 

A. Yes, sir. 

Q.18. How were these two parts fastened together ? 

A. Firmly bolted together with bolts. 

Q. 19. Where were they bolted together ? 

A. At the flanges. 

Q. 20. Were these generators provided with bungs ? 


Same objection by Mr. Turk. 


A. Yes, sir. : 

Q. 21. Please describe how such bungs were attached to the gen- 
erators? 

A. We screwed them fast with a nut on the inside to the cop- 
per; then we soldered them fast, perfectly tight. 

Q. 22. State how you put the bung in place so as to screw it fast 
with a nut on the inside to the copper? 


A. Wecut a hole in the copper, then insert the bung, and put a 
nut on the inside of it. 


262 Q. 23. Was this done before or after the lead lining was 


inserted ? 
A. Before the lead lining was inserted. 
Q. 24. Was the lead lining attached to this nut? 
A. No, sir. 
Q. 25. Did the lead lining cover this nut ? 
A. Yes, sir. 
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Q. 26. Please look at the paper now shown you, on which there 
are two sketches, marked Fig. 1 and Fig. 2, and state what each one 
is intended to illustrate. 

A. Fig. 1 illustrates the outside shell and the inside lining and 
the manner and way the bung is put in. Fig. 2 shows precisely the 
same with the nut on the inside of the lining where the bung is 
screwed fast on the inside. 

Q. 27. Do these sketches illustrate the method practiced by you 
of attaching “ generator bungs?” 


Same objection by Mr. Turk. 


A. They do. 

Q. 28. How long have you made generators with bungs so 
attached ? 

A. About 20 or 25 years. 

Q. 29. Were these sketches made in your presence and under your 
instructions ? 

A. They were. 


Counsel for defendant offers the paper referred to in evidence and 
same is marked “ Defendant’s Exhibit Hendermeyer Sketches,” J. 
A.S., examiner, May 17, 1881. 


Q. 30. Please look at Fig. 1 of “ Defendant’s Exhibit Hender- 

meyer Sketches” and state what the several letters of reference 
thereon are intended to illustrate? 

263 A. A A is intended to illustrate the bung with a flange on 
the inner side. CC represents the shell to which the bung 

is soldered. B B represents the inner lining to the bung to which 

the lining is soldered. L L represents the lining which is soldered 

to the bung. 

Q. 31. Of what material is the shell C C composed ? 

A. It is com. posed of copper. 

Q. 32. Of what notte 5 the lining L L composed ? 

A. Sheet lead. 

Q. 33. Look at Fig. 2 and state what the letters A A are intended 
to designate. 

A. A A represents the bung. 

Q. 34. What are the letters f f intended to designate ? 

A. They designate a collar on the bung. 

Q 35. What are the letters C C intended to designate ? 

A. The outer shell. 

Q. 36. What are the letters L L intended to designate? 

A. The lining. 

Q. 37. What are the letters n n intended to designate? 

A. They designate a nut on the inner side of the -bung. 

Q. 38. On each of these sketches, as ] understand them, the lead 
lining is shown as covering the inner face of the bung; is this 
correct ? | 
A. Yes, sir. 

Q. 39. Of what material were these bungs composed ? 
A. Brass. 


A LOGE ONL 
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Q. 40. How long have you made generators like those described 
by you with bungs attached and covered as shown on “ Defendant’s 


Exhibit Hendermeyer Sketches?” 
A. About 18 or 20 years. 


Direct examination closed. 


264 Defendant’s counsel offers in evidence a certified copy from 

the files of the U.S. Patent Office of the file wrapper and 
contents in the matter of the letters patent granted Gustavus D. 
Dows, assignor to himself, Calvin Dows, and George S. Cushing, Jan. 
25th, 1870, antedated Jan. 12th, 1870, No. 99170, for improvement in 
soda fountains, and the same is marked Defendant’s Exhibit Dows 
File Wrapper, J. A. 8S., examiner, May 17th, 1881. 


Recess until 2 p. m. 


2 O'CLOCK P. M. 
After recess. 
Present: E. C. Webb, Esq., of counsel for defendant, and A. V. 
Briesen, Esq., of counsel for complainant. 


The cross-examination of JosepH HeNpDERMEYER by A. V. 
BrIEsEN, Esq.: 


Counsel for complainant objects to the introduction of Defendant’s 
Exhibit Dows File Wrapper as incompetent. 


X Q. 41. Mr. Hendermeyer, what is the part marked with the 
letter 6 in Fig. 1 of Exhibit Hendermeyer Sketches? 
A. It’s the bung; it’s supposed to be the centre piece. 
X Q. 42. How did that bung look? Please describe it. : 
A. It represents plain brass with a screw on the inside and a 
flange at the bottom. : 
X Q. 43. Was the flange above or below the screw ? 


265 A. The flange is on.the lower part; the screw is cut right 
through. 


X Q. 44. Right through what? 
A. The body of the bung. , 
X Q. 45. What was that screw cut right through the body of the 


bung for ? 


A. So as to have a follower at times. 

X Q. 46. What kind of a follower ? 

A. A screw to fit into it. 

X Q. 47. What was that screw fitted into it for ? 

A. Well, sometimes it is fitted into it to make a plug to fasten it, 


to shut it up. 


X Q. 48. Why did you net screw the plug into the bung direct, 


instead of using a follower ? 


A. Well, it depends on circumstances ; sometimes they are made 


in various ways. 


Counsel for complainant asks that counsel for defendant will kindly 


produce the generator bung marked H, and referred to in the affidavit 
of this witness, on file in this cause. 
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Counsel for defendant replies that the generator bung referred to 
was filed in clerk’s office U. S. circuit court, southern district of N. 
Y., and requests the examiner to have it sent to the examination 
room in charge of a court messenger. 

Counsel for complainant says that there is a stipulation authoriz- 
ing defendant’s counsel to have all the exhibits here; that all of com- 
plainant’s model exhibits are here, and that it will be but fair to have 
all the defendant’s model exhibits here also, to save time at future 
sessions. 


X Q. 49. Do these two sketches, Fig. 1 and Fig. 2, represent the 
same bung, or different kinds of bung? 
266 A. They represent a different kind of bung, but a different 
way of fastening them. 
X. Q. 50. How was the bung marked A in Fig. 1 fastened to the 
shell marked C in Fig. 1? 
A. One was diene through the shell and soldered on the inside. 
X. Q. 51. Was it soldered to the copper above or below the flange 
of the bung? 
A. It was soldered from below from the inside. 
X. Q. 52. Then the bung was put through the copper shell and 
soldered fast to the same before the lead lining wasapplied? Am I 


right? 


A. Yes, sir. 

X Q. 53. Now, how did you fasten that bung to the lead lining? 

A. By soldering it fast to it. 

X Q. 54. Was it before the two parts of the generator were put to- 
gether ? 

A. No, sir; that’s wrong. The parts were soldered together before 
the generator was put together. 

X Q. 55. How large was the diameter of those bungs ? 

A. Sometimes we make them as large as two inches, sometimes 1} 
inch, and various sizes to suit different parties. 

X Q. 56. How large was the flange at the lower end of the bung ? 

A. We make that from 3 to 3 inch. 

X Q. 57. How large was the hole in the lead lining—as large as 
the bung or as large as the flange ? 

A. Sometimes we cut them very close, almost up to the hole; some- 
times a little further off. 

X Q. 58. Did you solder the lining to the lower side of the flange 
or to the lower end of the bung? 

A. We soldered it to the upper end of the bung after the bung was * 
soldered in. 


Counsel for complainant asks the examiner’s clerk to certify 
267 whether or not the letter B appears in figure 1 or in figure 2 
of Defendant’s Exhibit Hendermeyer Sketch. 


Defendant’s counsel denies the right of the examiner or the ex- 
aminer’s clerk to make any such certification. 

The examiner’s clerk certifies that he does not find a capital B in 
a figure 1 or figure 2 of Defendant’s Exhibit Hendermeyer’s 
Sketch. 
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Objected to by defendant’s counsel as incompetent, and defend- 
ant’s counsel further states that if the letter capital B is contained 
in the foregoing testimony it is an error of the examiner’s clerk. 

X Q. 59. Look at the paper now shown you and state whether 
you have seen it before. 


A. Yes, sir. 

X Q. 60. What is it? . 

A. An affidavit; it appears to be a statement taken in Philadel- 
phia. 


X Q. 61. Signed and sworn to by whom? 
A. Joseph Hindermeyer, myself. 


The paper is marked for identification Hindermeyer Affidavit, J. 
A.S., Ex’r, May 17, 1881. 

X Q. 62. What kind of solder did you use to fasten the lead lining 
to the bung? 

A. We used what we call common solder—something like what 
plumbers use. 

X Q. 63. Please look again at Fig. 1 of Exh. Hindermeyer 
Sketches and state which is the upper end and which the lower end 
of the bung? 

A. The lower end of the bung is the part which goes inside with 
the flange. 

X Q. 64. Did you make the lead lining to the shape of the gener- 
ator after it was burned together or soldered together ? 

A. Yes, sir. 
268 X Q. 65. Where was it burned together or soldered to- 
gether? 
| A. In the middle, in the sides where it is folded together in the 
sheet. 

X Q. 66. How many such bungs as you have described did each 
generator have? 

A. About six. 

X Q. 67. Did you ever carry the lining over the flange of the 
bung? 

A. Not often. 

: X Q. 68. Did you ever at any time carry it over the flange of the 
ung? 

A. I don’t think we have. 

X Q. 69. Did you ever carry the lining between the flange of the 
bung and the copper? 

A. No, sir. 

X Q. 70. Did you ever put the flange of the bung between the 
lining and the copper? 


Objected to as already answered. 


A. I don’t understand that question. 

X Q. 71. In generators made by you-did you put the flange of 
the bung between the copper of the shell and the lead lining ? 

A. Yes, sir; soldered the flange of the bung to the copper and 
the lead lining to the bung. 
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X Q. 72. Why did you solder the bung to the copper ? 
A. To keep it there. 
X Q. 73. Was it not sufficiently fastened to the lining to be kept 
in place? 
. It don’t depend on the lining to hold the fastening in place. 
X Q. 74. Did you make generators such as you have described 
more than five years ago; and, if so, where can they be found ? 


Objected to as already answered as to the first part of the question. 


A. They can be found in Philadelphia. 
269 X,Q. 75. In whose possession ? 
A. Some is in mine. 
X Q. 76. Are any in your possession that were made more than 
five years ago? 
A. I have. 
X Q. 77. Will you produce them ? 
A. Yes, sir. 


Counsel for complainant calls for the production of one or more 
of the generators referred to in the last two questions. 

Defendant’s counsel asks if the complainant is willing to pay for 
these generators. 


X Q. 78. Where is your place of business? 

A. 911 and 913 Vine street, Philadelphia. 

X Q. 79. How long has it been there ? 

A. About thirteen years. 

X ®. bo Do you manufacture soda-water fountains ? 

A. I do. 

X Q. 81. What kind ? 

A. Copper and cast iron, enameled ; I mean two kinds—copper 
and iron. 

X Q. 82. Do you make any with sheet-tin linings? 

A. I do not. 

X Q. 83. Why not? 


Objected to as immaterial. 


A. Because I never cared about it. 
X Q. 84. Why are your generators lined with lead? 
A. To prevent the acid from acting on the copper. 
X Q. 85. Why don’t you line them with tin? 
A. Because I don’t see fit; I don’t like it. 
X Q. 86. Would tin protect the copper against acid ? 
A. Not so oles lead. 
270 X Q. 87. Would lead be a fit lining for soda-water foun t- 
ains ? 
A. Not. to my belief. 
X Q. 88. Why not? 
A. Because it oxidizes. \ 
X Q. 89. Did you furnish a bung at the time you made the affi- 


davit which you have identified this afternoon ? 


A. I furnished a bung ; yes, sir. 
20—119 
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X Q. 90. Where did you make that particular bung and put it in 
that lining ? 

A. We had them on hand. 

X Q. 91. Question repeated. 


Objected to as indefinite as to what lining is meant. 


A. I do not know what lining you have reference to. 
X Q. 92. When did you make the bung dnd fit it in the lining 
that were marked h and referred to in your affidavit ? 


Counsel reads from the affidavit. The same objection to the 
question. 


A. I didn’t put it in the lining. 

X Q. 93. Was it in the lining at the time you swore to that affi- 
davit ? 

A. It was not in any lining. 

X Q. 94. Please look again at Fig. 1 of Defendant’s Exhibit Hin- 
dermeyer Sketches and state what the letters a, 5, c, and e represent 
in Fig. 1. 

A. a represents the bung, b represents the flange, c represents the 
—— shell, and e represents the lining. 

Q. 95. Then 6 g small is not the inner lining to the bung, is it? 

A. There is no inner lining to the bung. 

X Q. 96. Was the lining e of equal thickness throughout ? 
271 A. As near as they can be rolled. 

X Q. 97. When the bung was fastened by nut at the inner 
end, as in Fig. 2 of your sketch, how did you go to work to remove 
the lining if you wanted to? : 

A. It was put there to stay there. 

X Q. 98. Did you never remove any bungs you had put in with 
a nut? 

A. We have for repairs. 

X Q. 99. Question 97 repeated. 

A. We heated it and unscrewed the nut. 

X Q. 100. Could you not have unscrewed the nut without heat- 
ing it? 

.% I could not, from the fact that it was soldered in. 

X Q. 101. When you unscrewed the nut did you interfere with the 
bung? 

A. We do. 

X Q. 102. How ? 

A. By melting a portion of the solder where the lining is soldered 
to the bung. 

X Q. 103. Was the lining soldered to the bung or to the nut ? 


Objected to as already answered. 


A. It was soldered to buth; both to the bung and to the nut. 

X Q. 104. Does. the red line below the bung and nut in Fig. 2 
illustrate the lining or the solder ” 

A. The solder. 

X (. 105. Do you know what that solder was composed of ? 


F 
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tin | A. I do. 

X Q. 106. Well, please tell us what it was composed of. 

A. Block tin and lead. ' 

| X Q. 107. In what proportions ? 

A. Asa general thing the proportions are two-thirds lead and one- 

third tin. 
| ; X Q. 108. Now, will you tell us why you did not line these 
ing | generators throughout with a lining containing two-thirds 


lead and one-third tin ? 
the Objected to as already answered. 


A. Because at that time, when we lined them with lead, we didn’t 
think about that, but we do now. 


_ 


ffi- | X Q. 109. Since when have you lined them with a lining com- 
| posed of lead and tin? 

a Objected to, as it does not appear that the witness has ever lined 

ma ' any in that way. 


A. About tive years. 
the X Q. 110. Does the red mark below the flange of the lining in Fig. 
_ 1 of your sketch illustrate the lining or the solder ? 
it? | A. Solder. 
Cross-examination closed. 
: Counsel for defendant, referring to complainant’s counsel’s request 
ier ~«=—~C«*séfo thee production of a generator, says that such generators are ex- 
ve | pensive, costing, as counsel is informed, in the neighborhood of one, 
two, or three hundred dollars, and that he does not feel called upon 
_ to put his clients to this expense; that if the complainant is willin 
to pay Mr. Hindermeyer for one or more of these generators counse 
+ will adjourn this examination until the article can be brought here 
and consent that the further cross-examination be suspended until 
that time. 
Counsel for complainant replies that inasmuch as the article itself 
~~ = about which the witness has testified is in existence, and the 
273 ~ witness having stated that he was willing to produce it, the 
evidence given to-day by the witness is clearly not the best 
he evidence on the subject-matter regarding which he ‘testified, and 
counsel therefore objects to his evidence on the ground that it is not 
the best, the best being within reach of the defense. 


it? 


ith 


Cross-examination resumed : 


ea X Q 111. Mr. Hindermeyer, you have stated that you would pro- 
duce one of the generators te by you more than five years ago; 
+ would you have any objection to send one to the court here and 
have it identified by you and inspected by the court at the hearing 

of this cause, provided it be returned to you after the hearing ? 


2 Defendant’s counsel suggests that before the witnegs answers this 

/ question he be informed how long such generator will have to re- 
main in the possession of the court before he will regain possession 
of it. 
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A. I don’t think that I said that I would produce one; I did say 
I have one at home, but I do not know whether we still have it 
when I get home, as we have it for sale. 

X Q. 112. Have you only one at home? 

A. I had two when I left, but one was sold ? 

X Q. 113. How old are they ? 

A. I suppose they were made over five years. 

X Q. 114. Are you sure? 

A. I am certain sure of one, as I know. 

X Q. 115. Is that the one you sold, or the one you didn’t sell ? 

A. The one I sold. 

X Q. 116. Who did you sell it to? 

A. I can’t tell you; some gentleman up the country. 
274 X Q. 117. When did you sell it? 
A. About a week ago, but not delivered. 

X Q. 118. Where is it to go to? 

A. I think it is to Mountjoy, Penn. 

X Q. 119. Can you tell us where we can find a generator or gen- 
erators constructed by you as vou have described them and older 
than five years? 

A. Yes, sir; you will find some of them in Philadelphia; you will 
find one small one corner of Ninth and Filbert streets; you might 
find one at the corner of Ninth and Spring Garden. 

X Q. 120. Are those all we can find with the assistance of your 
memory ? 

A. You will find one at Eighth and Walnut streets. 

X Q. 121. Who keeps that place corner 9th and Filbert streets ? 

A. I forget the man’s name; it is a drug store. 

X Q. 122. Who keeps that place corner of 9th and Spring Garden ? 

A. A man of the name of Wells; it is a drug store? 

X Q. 123. Who keeps the place corner of 8th and Walnut ? 

A. Henry Blair & Sons, druggists. 


Redirect by E. C. Wess, Esq. : 


Q. 124. How much are one of these generators worth ? 

A. We sell them for $100 second hand, and some for less and 
some for more, according to sizes. 

Q. 125. Are you positive that you have a generator of the con- 
struction you have been testifying about in your possession which 
was made more than five years ago, provided it has not been sold 
since you left Philadelphia to attend this examination ? 


Objected to as leading and as seeking contradiction to answer 76. 
A. I think I have one. 


275-285 Counsel for defendant now renews his offer to produce 
that generator if the complainant will pay for the same. 
Counsel fur complainant is sorry that the defense is not able to 
— his own evidence and that it looks to the complainant to 
ielp it along. 
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Complainant, however, regarding Mr. Hindermeyer’s generators, 
as he described them, to be worthless, is not willing to invest in 
them. 


Q. 126. Please designate on the two sketches, Fig. 1 and Fig. 2, 
with the letter / the point where the lead lining is soldered to the 
bungs. 

Objected to as incompetent, not redirect examination, and counsel 
for complainant objects to any further marking of the exhibits al- 
ready in evidence. 


A. The witness does so at two places in each sketch. 
JOSEPH HINDERMEY ER. 


JOHN A. SHIELDS, 
Examiner, &c. 


Adjourned to Thursday, May 19, 1881, at 11 a. m. 
* * * * * * 


Sworn before me— 


* 


286 N. Y., May 23p, 1881—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: E. C. Webb, Esq., of counsel for the defendant; A. V. 
Briesen, Esq., of counsel for complainant. 


Mr. GEoRGE WILLIAM BENNETT, a witness produced on the part of 
the defendant, being duly sworn, says : 


Q. 1. State your name, age, residence, and occupation. 

A. My name is George William Bennett; my age is 36 years; I 
a at 120 Clymer street, Brooklyn, and jby occupation am a brass 
finisher. 

Q. 2. Did you come here this morning in response to the paper I 
now hand you ? 

A. Yes. 


Paper handed the witness is marked for identification. 


Q. 3. In whose employment are you at the present time ? 
A. Mr. John Matthews’. 
Q. 4. How long have you been in John Matthews’ employ ? 
A. Since February 26th, 1881. 
Q. 5. In whose employ were you prior to that time ? 
A. Mr. Wm. E. Gee’s. 
Q. 6. How long were you employed by Wm. E. Gee ? 
A. Since March, 1879. 
Q. 7. In whose employ were you prior to that time ? 
A. Wm. Gee’s. 
Q. 8. How long were you in his employ ? 
287 A. About 16 years. 
Q. 9. What is John Matthews’ business? 
A. Manufacturer of apparatus for the manufacture agd dispensing 
of soda and mineral waters. 
Q. 10. What was Mr. Wim. Gee’s business while you were in his 
employ ? 
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A. A manufacturer of apparatus for the dispensing and manu- 
facturing of soda and mineral waters. 

Q. 11. In what capacity were you employed by Mr. Wm. Gee? 

A. Foreman of his factory. 

(). 12. What were your duties as said foreman ? 

A. Superintending the manufacture of different articles pertain- 
ing to the manufacture of soda and mineral water. 

Q. —. Please state what these different articles were. 


Objected to as incompetent and rather fishing. Question with- 
drawn. 


Q. 14. Did you make soda-water fountains while you were in Mr. 
Wm. Gee’s employ ? 

A. Yes. 

Q. 15. When did he first commence to manufacture sod a-water 
fountains to your knowledge ? 

A. I don’t know when he commenced. 

(. 16. When did you first enter Wm. Gee’s employ ? 

A. March 4, 1864. 

Q. 17. When did you leave him? 

A. March, 1879. 

Q. 18. Were you in Wm. Gee’s employ continuously from March 
4th, 1864, to March, 1879 ? 

A. With the exception of three months. 

Q. 19. When was that? 

A. In 1866, I think ; I won't state positively. 


(). —. Did he make soda-water fountains in 1864 ? 
A. He did. 
288 Q. 21. Did he make soda-water fountains every year after 
that until March, 1879? 
A. He did. 


Q. 22. What kind of soda-water fountains did he make during 
these years? 
A. Iron and copper flange fountains and fountains with a soldered 
band in the centre. 
Q. 25. Please look at the model now shown you and state if you 
have ever seen it before. 
A. I have. 
Q. 24. When first did you see this model, and where ? 
A. I think it was in 1870, at Mr. Gee’s factory. 
Q. 25. What was this model intended to represent ? 
_A. The mode of putting in the bung in the old-style copper fount- 
ains. 


The model produced is offered in evidence by defendant’s counsel 
aud marked Exhibit Gee Old-Style Copper Fountain, J. A. S., Ex’r, 
May 23d, 1881. 

James Turk, Esq., representing A. V. Briesen, appears and re- 
lieves Mr. Briesen. The same stipulation as before is made as to 
the entry of objections by complainant’s counsel after the direct ex- 
amination is closed. 
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Q. 26. Are you positive that you first saw Exhibit Gee Old-Style 
Copper Fountain in 1870? 

A. As near as I remember; yes. 

Q. 27. Do you know who made it? 

A. Mr. Philipp Myer, cor. Centre & Hester Sts., New York, spun 
the shell; the bung was made in Mr. Gee’s factory and soldered 
in there. 

Q. 28. Who made the bung? 

A. I did. 

Q. 29. Please look at the model now shown you and state if you 
have ever seen it before. 

A. I have. 
289 Q. 30. Do you know who made the model ? 
A. Mr. Wm. Gee superintended its construction. 

Q. 31. When first did you see it, and where ? 

A. About 1870, in Mr. Wm. Gee’s factory. 

Q. 32. What was it intended to represent ? 

A. To represent the block tin lined flanged copper fountain. 


The model produced is offered in evidence and marked Defend- 
ant’s Exhibit Gee Model, J. A. S., examiner, May 23d, 1881. 


Q. 33. Did Mr. Gee, to your knowledge, ever make any soda-water 
fountains of the construction shown by Exhibit Gee Model ? 

A. Yes, sir. 

Q. 34. When first did he make such fountains? 

A. To the best of my knowledge, in 1870. 

Q. 35. Did he sell any in 1870? 

A. I believe he did. 

Q. 36. Do you remember the names of any parties to whom he 
sold such fountains in 1870? 

A. Lane & Paine, I believe, of Rochester, New York, bought some 
at that time. That’s the only party I can think of at this time. 

Q. 37. I notice that Exhibit Gee Model is composed of more than 
one part. What are the different parts of said model intended to 
represent, and of what material are they composed ? 

A. Outside copper shell, with brass reinforced bushing soldered 
into the same; inner shell of sheet tin, brass bung passing through 
the tin lining and copper shell, and held in place by a jam nut on 
the outside. 

Q. 36. To what part of the copper shell is the reinforced bushing 
soldered ? 

A. To the upper or top part. 

Q. 39. On the inside. sia 

A. Yes. 

Q. 40. Is it also soldered to the tin lining ? 


Objected to as leading. 


290 A. No. \ 
Q. 41. How was this reinforced bushing held in place? 
A. It is soldered to the copper shell or fountain. 
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Q. 42, What is the circular plate which appears to be attached to 
the lower end of the buug of said model? __. 
A. A rubber washer. 
Q. 43. Is the reinforced bushing covered by the tin lining in said 
model ? 
A. It is. 
(). 44. What was the object of this reinforced bushing? 
A. To strengthen the copper and prepare g place to hold a bung. 
Q. 45. To strengthen the a at any particular point? 
A. At the bung opening only. 
Q. 46. What was the object of the rubber “ washer ?” 
A. To forin a tight joint between the bung and the inner surface 
of the fountain. 
(). 47. What was the object of the tin lining? 
A. To make the liquids therein more perfectly pure. 
(Q. 48. Why was it necessary to reinforce the copper at the bung 
opening ? 
A. Because the copper was too weak to sustain the pressure of the 
bung when screwing it up. 
Q. 49. What was the object of the jam nut? 
A. To hold the bung in place. 
Q. 50. Exhibit Gee model only represents half a fountain. Am 
I correct? 
A. You are. 
Q. 51. Of what was the other half composed in fountains made 
according to this model ? 
A. Copper shell with tin lining, with outer ring or foot for the 
same to stand on. 
Q. 52. How were the two parts or halves fastened together ? 
291 A. They were fastened together with bolts passing through 
the flanges of both halves. There was a rubber washer be- 
tween the flanges, making a tight joint. 
Q. 53. Did you assist in the manufacture of Exhibit Gee model 
or any part thereof? 
A. I did. 
Q. 54. Do you remember what part you made? 
A. The reinforced bushing, the bung, and the nut. 
(2. 50. Who made the copper shell ? 
A. Mr. Philip Meyers, the spinner. 
Q. 56. Who-made the tin lining ? 
A. Mr. Philip Meyers spun the tin lining. 
Q. 57. Who put the several parts together ? 
A. Mr. William Gee. 
Q. 58. Please state when in 1870 said model was finished ? 
A. I think about February. 
Q. - Can you not state the month positively ? 
A. 0. 
Q. 60. Please state when in 1870 the first full-sized soda-water 
fountain of the construction shown by this model was made by Mr. 
Gee * 
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ed to A. There may have-been some made previous to 1870. I cannot 

give the exact date; the spring of 1870. : 
Q. 61. Were any fountains of this construction made by Mr. Gee 

said prior to 1870? 

A. I think so. 7 

| Q. 62. About how many fountains of this construction did Mr. Gee 

_ make in 1870? 

ing. | <A. I don’t know the exact number; perhaps forty and perhaps 

fifty. 

|  Q. 63. Did he make as many as forty? oa 

A. He may or he may not. I don’t know the exact number. 

rface Q. 64. Did he continue to make these fountains in 1871? 

A. He did. | 

: Q. 65. About how many did he make in 1871? 


— 


+ 292 A. Quite a number; I don’t know the exact amount. 

ung | Q. 66. Did he continue to make them during the years 
' from 1871 to March, 1879? 

‘the © A. He did. 

Q. 67. About how many fountains of this construction and pro- 
vided with the reinforced bushing and jam nut did Mr. Gee inake 
and sell during the years 1870, 1871, 1872, 1873, and 1874? 

A. From 50 to 150. 

Q. 68. Please state, if you know, who kept Mr. Gee’s books of 
account during this period. 
nade ._—_~sCOAA.. Charles F.. Smith. 


4 
' Recess until 2.30 p. m. 
3 


Am 
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the 
: New York, May 23, 1881—2.30 p. m. 

her? — —s After recess. : 
ugh | Present: Counsel as before. 


'  Q.69. Were these tin-lined fountains which you say Mr. Gee 
' made in 1870 of precisely the same construction as Exhibit Gee 
Model ? 

| A. They were. 

/  Q. 70. Have you recently refreshed your memory from books of 
account or in any other way as to the sale of such fountains to Lane 
& — in 18707 

A. No. 


odel ; 


Cross-examined by A. V. BRIESEN, Esq.: 


X Q. 71. How thick, about, was the piece of tubing which you: 
called a bushing in fountains like Exhibit Gee Model ? 
; A. About ? of an inch. 
«293 X Q. 72. Then the hole in the copper shell was about one 
and a half inch larger in diameter than the bung intended 
for it; is that so? 


_  Objected to as without foundation and not responsige tothe direct ~ 
> examination. 
+ A. Not as much as that. 

21—119 
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X Q. 73. Well, if the bushing was ? of an inch thick must not 
the circumference of the aperture in the shell have been reduced 14 
inches ? 

A. Reduced from what ? I meant by the thickness ; I mean the 
depth of the bushing ; that was ? of an inch—the thickness § of an 
inch. 

X Q. 74. What was the external diameter of the bung in such 
fountain ? ‘ 

A. 2 inches, about. 

X Q.75. Then the diameter of the hole in the shell must have 
been 3} inches; am I right? : 


Objected to as leading and suggestive. 


A. Yes, sir. 

X Q. 76. Did Mr. W. Gee, while you were in his employ, ever 
make fountains with washers soldered into the upper cap, as in Com- 
— Exhibit Matthews Fountain now before you ? 

A. No. 

X Q. 77. Did Mr. W. Gee, while you were in his employ, make 
fountains containing any lining like that in Complainant’s Exhibit 
Matthews Fountain? I mean a continuous lining. 

A. No, sir. 

X Q. 78. What, if anything, do you know as to Mr.W. Gee’s recog- 
nition of Mr. Matthews’ patent for fountains like Exhibit Matthews 
Fountain ? 


Objected to as incompetent and not responsive to the direct ex- 
amination, and as also calling for a conclusion on the part of the 
witness. 


A. On his so-called steel fountain. 
294 X Q. 79. Yes. 

A. I never heard him express a direct opinion; he acknowl- 
edged them to be a good fountain and claimed that they would take 
the place of all others in time. 

X Q. 80. Did Mr. W. Gee not state, to your knowledge, that he 
would like to manufacture fountains like Matthews’ steel fountain ? 


Objected to as win se and uot responsive to the direct exam- 
ination and as calling for hearsay. 


A. Not to my knowledge. 

X Q. 81. How thick, about, was the rubber in fountains like Ex- 
a Gee Model? I mean the rubber which covers the flange of the 
ung. 

r One-eighth of an inch. 

X Q. 82. And what was its external diameter ? 

A. About 3 inches. 

X Q. 83. How thick was the rubber which was interposed between 
the two halves of the fountain ? 

A. Three-sixteenths of an inch. 

X Q. 84. What, about, was the diameter of the smallest and what 
of the largest fountains Mr. W. Gee made like Exhibit Gee Model ? 
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A. From about 18 to 38 inches; it’s conjecture on my part, but 
that is very near it. 

X Q. 85. What is the effect of ordinary soda water upon India 
rubber ? 

A. It will eat it away and cause it to crumble and decay. 

X Q. 86. On the average, how long does it take for the rubber to 
be thus destroyed ? 

A. The parts that are exposed to the action of the soda water, 
probably a year or two or three. 

X Q. 87. Was the rubber Mr. W. Gee used in these fountains 
vulcanized ? 

A. I believe it was. 

X Q. 88. Is, to your knowledge, soda water improved or 
not as a healthful beverage by contact with vulcanized India 
rubber ? 

A. It is not. 

X Q. 89. Was the lower face of the flange of the bung in fount- 
ains like Exhibit Gee Model lined with sheet block tin ? 

A. Only tinned. 

X Q. 90. How tinned ? 

A. Washed with tin. 

X Q. 91. How long does the tin wash last in soda-water fount- 
ains ” . 

A. From 4 to 5 years. 

X Q. 92. Is tin wash, in your opinion or to your knowledge, a 
perfect protection against corrosion ? 


Objected, as calling for an opinion and as not responsive to the 
direct examination. 


A. No, sir. 

X Q. 93. How do you know that it is not ? 

A. Because it will not withstand the action of the soda water or 
the acid in the soda water. 

X Q. 94. How do you know that? 

A. From experience. 

X Q. 95. Of what material were the bungs made in fountains 


- like Exhibit Gee Model ? 


A. Ordinary brass or com —- 
X Q. 96. Did these Gee fountains like Exhibit Gee Model fre- 
quently come back to be retinned ? 


Objected to as without foundation. Question withdrawn. 


X Q. 97. How did vou go to work to replace the corroded rubber 
at the bung or to retin the flange of the bung in fountains like Ex- 
hibit Gee Model ? 


Same objection. 


A. The fountains were taken apart, the flange unbolted, 
the jam nut taken off of bung, the bung retinned, and new 
rubber washer put on; the bung was then replaced, and the 


296 


fountain put together again. 
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X Q.98. Did you frequently have to do that? 
Same objection, and as already answered. 


A. Not very often. 

X Q. 99. Could such a bung be removed for retinning and re- 
placed as vou have just described if used on a fountain that could 
not be taken apart ? 


Objected to as calling for an opinion. 


A. No, sir. 

X Q. 100. Are you acquainted with Mr. Matthews’ steel fount- 
ains ? 

This line of examination objected to as not responsive to the di- 
rect examination and because the witness is not an expert and has 
not been shown to be competent to answer the question. 


A. I know Mr. Matthews’ steel fountains when I see them—that 
is, I know that they are his make. 

X Q. 101. Please look at Exhibit Matthews Fountain and state 
whether it is a model of Matthews’ steel fountains. 


Same objection. 


A. It is. 
X Q. 102. How shall we understand your answers to questions 91 
and 93; they do not seem to harmonize ? 


Answer read witness. 


A. I should have added in answer to question 93, longer than 
four or five years. 
297 X Q. 103. As a matter of fact, isthe tin wash a perfect pro- 
tection for four or five years in a soda-water fountain ? 

A. They will generally last that length of time before they need 
retinning. When we sell tin-washed fountains to customers we ad- 
vise them to have them retinned every three years to keep them in 
verfect order. 

X Q. 104. How long will a sheet block tin lining last in a soda- 
water fountain ? 


Same objections. 


A. From 12 to 18 vears; I have had them to repair after being 
in use 18 vears and found them just eaten away. 

X Q. 105. How is tin wash applied ? 

A. By dipping the shell or fountain into a bath of molten tin. 

X Q. 106. Is it not frequently applied by heating the brass or 
copper and then wiping the tin on ? 

A. Frequently. 

X Q. 107. What mode ‘did Mr. W. Gee mostly pursue in his fount- 
ains and on his bungs ? 

A. Dipping them into a bath of molten tin. 

X Q. 108. Must not the surface to be tin-washed be just wiped or 
cleaned with some acid ? 
A. Yes; acid or salmoniac. 
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X Q. 109. How is such acid or salmoniac applied to the surface ? 
A: The e to be tinned are dipped into a bath. 
X Q. 110. Who did that dipping in W. Gee’s place ? 
A. The coppersmith who tinned the work, Mr. Lewis Gompper. 
X Q. 111. Please describe the construction of Exhibit Old Style 
Gee’s Copper Fountains. 
A. The shell is formed up, as like exhibit; the flange bung in- : 
| serted from the inside ; it is then flowed with solder to the inside . 
| of the copper shell; previous to the bung being inserted the 
! 298 shell is washed in a tin bath; the solder is composed of one 
| part lead and three parts tin. 


Redirect by Mr. WEBB: ' 


R. D.Q. 112. Did Mr. Gee, while you were in his employ, ever make 
fountains with an upper cap like Complainant’s Exhibit Matthews 
- Fountain, now shown you ? 


Objected to as leading. 


A. Not to my knowledge. 
R. D. Q. 113. Did he ever solder a washer into the upper part of 
his fountains at the opening for the bung? 


Same objection and as indefinite as respects time. 

The question is amended by inserting the words while you were 
in his employ between “ he” and “ ever.” 

Same objection. 


A. He never soldered a washer in. He soldered a bushing. 


- ~ 
6 


All after the word “in” objected to by the complainant’s counsel 
as not responsive. 


R. D. Q. 114. Please examine Exhibit Gee Mode and Exhibit 
Matthews Fountain, and state what the difference is between what 
vou call a bushing in one and what Mr. Briesen calls washers in the 
other. 


Complainant's counsel submits that the witness is now asked to 
serve as an expert, and also that the question is unjust to the wit- 
ness, who is his last preceding answer himself marked the distine- 
tion between a washer and a bushing. 


299-330 A. IntheGee model what we call a bushing has six squares 

on the inner side with a flange and collar on the outside. 
= This outer coilar is passed through the copper shell to the flange of 
the bushing and is then soldered to the inside of the copper shell, 
allowing a portion of the outer collar to extend beyond the outside 
of copper shell, forming a raised collar on the outside of copper 
shell, and the Matthews washer, to all appearance, is merely soldered 
9 on the inside of copper shell without any extension on the outer 
side of copper shell. 


\ 
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Recross by Mr. BRIESEN : 


R. X Q. 115. Is the Matthews washer concave on the lower side 
and convex on the upper? 

A. To all appearance it is. 

R. X Q. 116. Is the flange of the Gee bushing concave on the 
lower side and convex on the upper ? 


A. No, it is perfectly flat on both sides. 
GEORGE W. BENNETT. 


Sworn to before me this 23d May, 1881. 
JOHN A. SHIELDS, Examiner. 


Adjourned to Tuesday, May 31st, 1881, at eleven o’clock a. m. 
4 a * * * * * 


331-349 WILLIAM SCRANNAGE, a witness produced on the part of. 


the defendant and being sworn, savs: 


(). 1. What is your name, age, residence, and occupation ? 

A. Myname is William Scrannage; my residence is Melrose, Mass. ; 
age is 42, and occupation is brass finisher. 

Q. 2. How long have you been a brass finisher? 

A. Well, I might say all my life; ever since I have worked, at 
any rate. “. 


* * * * * * * 


300 Q. 153. Please look at the sketch now shown you and state, 
if you know, what it is intended to represent. 

A. It is intended to represent the connecting valve between the 
generator and the vitriol pot. 

Q. 154. Please describe the construction of a generator. 
301 A. The construction of a generator is a machine made of 
copper or other metals, lined with Jead. That is as I under- 
stand the question. 

Q. 155. Please state how the lead lining is made and how it is 
placed in the copper vessel. 

A. It is sheet lead formed up to the shape of the vessel, burned 
together, and then sweat to the vessel—to the inside of the vessel I 
would say. It is placed in the inside of the copper vessel. 

(). 156. You say the copper vessel is lined with lead; how much 
of it is lined with lead ? 

A. The entire surface of the inside is lined with sheet lead. 

Q. 157. Does this sketch just shown you show said lead lining or 
any part of it? 

A. Yes, sir; it does at the top part of the generator. 

Q. 158. Please mark on said sketch, with the letter of reference A, 
the top part of the generator, and with the letter of reference B the 
lead lining thereof. 

A. I have done so. 

Q. 159. What is the part on said sketch which I now mark with 
the letters of reference C C? | 
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A. That is the nut to hold the top of the stuffing box in place and 
to strengthen the rim of the generator around the bung or hole in 
the generator. 

Q. 160. Who made this sketch ? 

A. I made it myself. 

Q. 161. When ? 

A. This morning. 


The sketch produced and shown the witness before he answered 
| question 153 1s offered in evidence, and the same is marked De- 
— Exhibit Scrannage Generator Sketch, C. P. S., May 28, 


, Q. 162. When did you first see a generator for making gas 
| 302 for charging water with soda, having the entire surface of the 
inside lined with sheet lead ? 

A. In the early part of 1863. 

Q. 163. Have you seen them since that time ? 

A. Yes, sir; most every day since, with the exception of holidays. 

Q. 164. About how many generators of this construction did you 
see between the years 1863 and 1872? 

A. Well, it is almosi impossible for me to tell how many I have 
seen of the pattern the sketch represents; I have seen quite a num- 
ber at A. J. Morse’s factory and at my own factory since 1865; it 
would be safe to say five every year, of the pattern No. 1. 

Q. 165. In generators of this construction how was the lead lining 
s fastened to the copper vessel at the opening for the bung ? 

A. The lead lining is drawn through the opening and turned over 
a little way on the vutside, and then sweat to the body. 

Q. 166. What was the object of this lead lining ? 

A. To protect the copper from being eaten by the acid. 

Q. 167. Would any other material than lead do for this purpose ? 

A. Not anything that I have found yet. 

Q. 168. What effect would the acid used in generators for the 
purpose of making soda water have on sheet block tin? 

A. It would eat holes through it in a very short time. 

Q. 169. Please look at the sketch now shown you, and state, if you 
know, what it represents. 


Objected to, as the grounds of witness’ knowledge, if any, do not 


appear. 
A. I think I do; it represents some kind of a fountain for holding 
gas. 


393-453 Defendant’s counsel requests the notary to certify that 
the sketch shown the witness before he answered the pre- 
ceding question is marked Defendant’s Exhibit Sketch of Dows 
Generator, May 6, 1881, J. A.S., Ex’r, and that it was shown to 
him without exhibiting the exhibit name. 
The notary so certifies. 


C. P. SAMPSON, 
\ Notary Public. 


, 
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Q. 170. Please look at the sketch now shown you and state if you 
know what it represents. 


Objected to, as the grounds of the witness’ knowledge, if any, do 
not appear. 


A. It is a sketch of a generator or a fountain. 

(). 171. Have you ever seen a generator for making soda water 
resembling in its construction the apparatus illustrated by the sketch 
last shown you? 

A. I have, both for generators and fountains too. , 

Q. 172. Where and when did you first see such a generator ? 

A. At A. J. Morse’s, 40 Congress street, Boston, in 1863. 


Defendant’s counsel requests the notary to certify that the sketch 
shown the witness before he answered the 170 question is marked 
Exhibit Puffer Generator No. 2, J. A. S., Ex’r, Jan. 22, 1881, and 
that it was shown to him without disclosing the exhibit name. 


Notary so certifies. 
C. P. SAMPSON, 
Notary Public. 


* * * * * x * 


454-553 (S’d) WILLIAM SCRANNAGE. 


Sworn to before me— 
CALVIN P. SAMPSON, 
Notary Public. 


* * * * * * * 


554 Boston, July 15th, 1881—2 o’clock p. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Levi S. Hatwaway, a witness produced on the part of the de- 
fendant, being duly sworn, deposes and says: 


Complainant’s counsel objects to any and all testimony of 

555 ‘this witness directed to prove prior knowledge or use of any 
of the patented inventions in controversy in this case on the 
ground that the name of witness is not set up in defendant’s answer. 


Q. 1. Please state your name, residence, age, and occupation. 

A. Levi S. Hathaway; 106 Brook avenue, Boston, Mass. ; age, 
fifty one, if I have been correctly informed ; occupation, manufact- 
urer of ginger ale and soda water. 

(). 2. Do you carry on business in your own name ? 

A. I carry on business under the firm name of Vincent, Hatha- 
way and Company. : 

Q. 3. Where is the place of business of Vincent, Hathaway and 
Company ? 

A. 103 and 105 Broad street, Boston. 

(. 4. How long have you been a member of the firm of Vincent, 
Hathaway and Company ? 

A. Nine or ten years, [ believe; I won’t be positive which. 
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ms aaa counsel now proposes to adjourn to ten o’clock, July 
, 1881. ; 
Complainant’s counsel objects to this adjournment and states that 


- this witness is the only witness called to-day, and submits that it is 


improper that his direct examination should be interrupted when 
there is ample time to carry it further, it being now but twenty 
minutes past two o’clock, and he protests against the trifling away 
of time in this way. 
Defendant’s counsel replies that he informed complainant’s coun- 
sel this morning that the witness he had arranged to call to-day 
was sick and unable to be here, and that he should be unable 
506 ~—to go on to-day with the examination of any other witness, 
and suggested an adjournment until to-morrow morning; 
that complainant’s counsel then informed him that unless a witness 
was called to-day he should require new notice of further examina- 
tion of witnesses; that defendant’s counsel is unable to proceed fur- 
ther with the examination of this witness on account of the absence 
of an exhibit which he proposes to introduce by this witness. 
Counsel further states that he has endeavored to get said exhibit 
to-day since the meeting this morning, but finds it will be impossi- 
ble for him to produce it before to-morrow morning. Counsel fur- 
ther states that he has called this witness to-day to prevent the 
delay incident to serving new notices, and counsel now requests 
the notary to adjourn this examination until ten o’clock to-morrow 
morning. 
Camnoiienntts counsel states that he objected to the adjournment 
for the express purpose of preventing defendant’s counsel from 
spending a whole day without taking any testimony, as was done 
on the first two days of this present week ; and he submits that, as 
defendant’s counsel gave notice on last Monday that he would ex- 
amine this witness, there has been ample time to procure the exhibit 
referred to, and insists that the testimony should proceed. 
Defendant’s counsel states that, as is clearly shown by the record, 
the two days’ delay referred to in the above statement was 
557 caused by the very technical objections raised by complain- 
ant’s counsel to the examination of a witness of whose pro- 
duction in this case he had had knowledge since June 8th, 1881, 
and counsel now insists upon his rights to have the examination of 
his witnesses proceeded with at such times as he is prepared to go 
on, and requests the notary to adjourn this examination as above. 


Adjourned to Saturday, July 16th, 1881, at 10 o’clock a. m. 


Boston, July 16, 1881—10 o’clock a. m. 


Met pursuant to adjournment. 
Counsel present as before. 


Adjourned to two o'clock p. m. 


‘ 
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Juty 16rH, 1881—2 o’cluck p. m. 


Met pursuant to adjournment. 
Counsel present as before. 


Q. 5. Are you acquainted with John Mathews, the complainant 
in this case ? 
A. I am. 
Q. 6. Have you ever had any business transactions with Mr. Mat- 
thews ? : 
A. I have, as a firm of Vincent, Hathaway & Co. and of Vincent 
& Hathaway. 
538 (. 7. Has your firm ever bought any goods from John Math- 
ews? 
A. We have. 
Q. 8 When first ? 


A. I think in‘about 1866, as near as I can recollect; I believe it’ 


was the firm of Vincent & Hathaway. 

Q. 9. I mean your present firm. 

A. They have bought goods; I think the present firm bought as 
early as 1871; it might, probably, have been a vear later, but [ think 
not. 

Q. 10. Did you become a member of the firm of Vincent, Hatha- 
way «& Co. at the time of the organization of said firm ? 

A. I did. 

Q. 11. What kind or kinds of goods has the firm of Vincent, 
Hathaway & Co. bought of John Mathews, to your knowledge? 

A. We have bought our mineral machinery, stationary fountains 
and generators, the so-called patent steel fountain, extracts of differ- 
ent kinds, marble dust; there may be other articles I don’t call to 
mind now; there are a great many of his articles used in manufact- 
uring our goods. 

Q. 12. Did your said firm use these so-called patent steel fountains 
for any purpose ; and, if so, what? 


This entire line of examination objected to as wholly immaterial. 


A. We did; we used them for charging soda water, ginger ale, 
and other beverages. 

Q. 13. To what pressure were they usually subjected in charging 
soda water? 


Same objection. 


A. One hundred and eighty pounds. 
Q. 14. How did they stand this pressure ? 


Same objection. 


539 A. To my recollection they all stood it that we charged 
but two; there were a few leaky ones each vear. 
(). 15. What happened to these two? 


Same objection. 
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A. One of them burst in J. M. Learned’s shop, No. 514 Washing- 
ton street, Boston ; the other one in Mr. Bosworth’s express wagon— 
the Newton express. 


_ Complainant’s counsel requests notary to certify that witness 
in the middle of the last answer took a paper from his pocket and 
referred to it before completing the answer. 

Notary so certifies. 


_Q. 16. Please hand to the notary the paper you referred:to before 
giving your last answer. 


Witness hands paper to notary as requested. 


Defendant’s counsel now requests the notary to certify that the 
paper handed to him by the witness contains the following memo- 
randa : 

J. M. Learned & Co., 413 Washington street. Bosworth Exp. 

Complainant’s counsel objects to the notary so certifying, on the 
ground that the paper is the best evidence of its contents, and that 
the notary has no authority to make any such certificate. 

Defendant’s counsel withdraws his request and offers the paper 
produced by the witness in evidence, onl the same is marked Be- 
fendant’s Exhibit Hathaway Memorsndum. 

Objected to as incompetent and immaterial. 


560 Q. 17. Did you make the memorandum just produced by 
you ? 
“ A. I did. 
Q. 18. What was your object in making it? 
| Objected to as immaterial. SS 
| A. So that I might readily recall the names—sometimes I forget 
| names—and not have to wait half an hour before I can think of 


| them. 
| Q. 19. Did vou see this fountain or what was left of it after it 
burst in J. M. Learned’s shop ? : 


Objected to as immaterial. 

A. I did. 

Q. 20. In what condition was it? 

Same objection. 

A. It was in two pieces. 

Q. 21. At what point had it been fractured ? 
Same objection. 


—_ A. Partly where the bottom was connected with the top and run- 
} ning from there toward the bottom, and from the point where it was 
soldered cornerwise toward the bottom. 
Q. 22. Did it do any damage when it burst ? 


® Same objection. 


A. It did. ‘ 
Q. 23. Please state the extent of this damage. 
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Same objection. 


A. As near as my recollection serves me, we paid Mr. Learned 
five dollars. I won’t be exact and positive to a cent. 

(). 24. Please state if you know under what internal pressure this 
fountain burst. 


Same objection, and unless the witness has personal knowledge. 


061 A. I couldn’t tell you, sir. 
Q. 25. Where was it charged last before it burst ? 


’ 


Objected to as immaterial. 


A. In the store 109, 111, and 113 Broad street, Boston. 
(). 26. Whose store was that at that time? 


Same objection. 


A. It belonged to John Foster, to the best of my belief. 
(). I mean who occupied this store ? 


Same objection. 


A. Vincent, Hathaway & Co. 
Q.28. And this fountain was charged by Vincent, Hathaway & 
Co. last before it burst ; 1s that so? 


Objected to as leading and immaterial. 


A. To the best of my knowledge and belief, it was. 
Q. 29. Please state, if you know, what became of what was left of 
this “so-called patent steel fountain ” after it burst. 


Objected to as immaterial. 


A. I took it from Mr. Learned’s cellar personally myself, carried 
it to Nos. 109, 111, and 113 Broad street into my own private room, 
and then boxed it and sent itto John Matthews’ private residence in 
New York: at least,directed it there. 

Q. 30. Were you requested by any one, and, if so, by whom, to 
send the pieces of this burst fountain to his private residence? 

A. To the best of my beltef,it was from William H. Hicks. 
562 Q. 51. What was William H. Hicks’ business? 
Same objection. 


A. He was selling goods for John Matthews; at least we bought 
the fountains through Mr. Hicks. 

Q. 32. Did you see this fountain that burst in Bosworth’s express 
wagon, or rather did you see what was left of it after it burst? 

Same objection. 


A. I did. 

Q). 33. In what condition was it ? 

Same objection. 

A. It seemed to have parted on the turn; the top part of it—I 


mean the whole body of the fountain—was very much jammed to- 
gether. 
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Q. 34. Please state, if you know, what became of what was left of 
this fountain after it burst. 


Same objection. 


A. The top section of it was returned to its owner, Mr. John 
Foster. 
Q. 35. What became of the other part of it? 


Same objection. 


A. The expressmen kept it. 

Q. 36. Please look at the article now shown you and state if you 
know what it is. 

A. In my opinion, it is the bottom of one of John Mathews’ so- 
called patent steel fountains. 


Answer objected to, as no grounds of witness’ knowledge appear. 
Q. 37. Is it part of any particular fountain that you know of? 
Objected to as immaterial. 


563 A. To the best of my knowledge it is part of the fountain 
which burst in Mr. Bosworth’s express wagon. 


Answer objected to, as no grounds for the witness’ knowledge ap- 


r. 

Defendant’s counsel offers the part of fountain just produced in 
evidence, and the same is marked Defendant’s Exhibit Part of 
Matthews’ Bursted Fountain. 

Objected to as immaterial and as in nowise identified. 


Adjourned to Monday, July 18, 1881, at 10 o’clock a. m. 


Boston, July 18, 1881—10 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Continuation of examination of Mr. Hatnaway by Mr. 
WEBB: 


Q. 38. Did you ever know of the firm of Kay & Francis, formerly 
in business at Fall River, Mass.? 


Objected to as immaterial. 


A. I did. 
Q. 39. Did you ever hear of an accident by which Mr. Kay, of 
that firm, lost his life? 


Same objection, and as hearsay. 


A. I did. 

Q. 40. Please state what that accident was, and all the circum- 
stances connected with it, according to your understanding of the 
matter. 


564 Objected to as immaterial, and as no grounds for the wit- 
ness’ knowledge appear, and as mere heargay. 
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A. The first I knew about it I read it in a Boston “ Herald ” of 
the accident, and [ intended to go to Fall River that night to find 
out about the circumstances, as we were deeply interested in that 
fountain and had a large amount of money invested in it; but Mr. 
Hicks (Mr. Matthews’ agent) said that he would go and give me the 
full particulars of the accident that night. The reason I wanted those 
a that night was, my partner was then on the road to New 

“ork to order more fountains, and if it was one of the Matthews 
fountains that had burst and injured Mr. Kay I wished to stop the 
order. My understanding is that it was the so-called Matthews 
patent steel fountain that burst and killed or wounded so as to 
cause the death of Mr. Kay. 


Objected to as immaterial and incompetent. 


Q. 41. Please state what occurred in relation to this matter after 
Mr. Kay’s death. 


Objected to as immaterial and incompetent and as no grounds of 
witness’ knowledge appear. : 


A. We drew a check in favor of Mr. Hicks for four hundred dol- 
lars, which was said to be damages for Mr. Kay’s death; that is 
to the best of my knowledge and belief; and we drew a draft on 
John Matthews for four hundred dollars to replace the money the 
check was drawn for. 


Answer objected to as mere hearsay. 


Q. 42. Did you ever have any conversation or conversations with 
Mr. Hicks in relation to this accident after Mr. Kay’s death ? 


Objected to as immaterial and incompetent. 
565 A. I did. 
Q. 43. Please state those conversations as fully as yuu are 
able at this time to give them. 


Same objections. 


A. I think about six weeks after the accident Mr. Hicks took. me 
one side alone and told me it was one of the Matthews steel fount- 
ains that burst and killed Mr. Kay; that he went to New York and 
attempted to burst some copper fountains; not succeeding to suit 
him, he called the aid of a blaster who burst one; he conveyed it to 
Fall River and there it was exhibited as the fountain that had killed 
Mr. Kay; that is all I think of now. 

Q. 44. Did he also tell you what bad been done with what was 
left of the Matthews fountain that burst and killed Mr. Kay ? 


Objected to as leading, immaterial, and incompetent, and an un- 
warranted and unprofessional assumption of fact which has not 
been proved by defendant’s counsel. 

Replying to this objection, defendant’s counsel calls the attention of 
the court to the cross-examination of A. D. Puffer at folios 163 to 
168 of printed record. 


{ 
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Com plainant’s counsel asks defendant’s counsel to quote any por- 
tion 2 that testimony which proves the fact he has stated in ques- 
tion 44. 

Defendant’s counsel submits that the fact has been fairly proved by 
the evidence already taken on this point, and that it will be hereafter 
more ciearly proved, if necessary, and also submits that as the cir- 

cumstances of Mr. Kay’s death must be well known to the 
566 complainant, that the objection to the question has not been 
made in good faith. 


A. He did. 
(. 45. Please state what was done with it. 


Objected to as immaterial and incompetent, and as the witness is 
not shown to have any personal knowledge about the matter. 


A. It was boxed and directed to Mr. W. H. Hicks, New York. 
Direct examination closed. 


Cross-examination of same witness by Samvuet R. Betts, Esq., 
of counsel for complainant: 


X Q. 46. Do you still deal in soda-water fountains ? 

A. We charge a few—a very few. 

X Q. 47. From whom do you buy those fountains ? 

A. We bought 30 from the Iron Clad Manufacturing Company, 
I think, two vears ago this season. 

X Q. 48. When did you first begin to buy fountains from John 
Matthews? 


Objected to, if the question relates to fountains forming the subject 
of the patents in suit, as not responsive to the direct examination 
of this witness, and counsel is warned that if he seeks by this line 
of examination to antedate the complainant’s invention he makes 
the witness his own. 

, Complainant’s counsel characterizes the above objection as ridicu- 
ous. 

Complainant’s counsel is requested to reserve his criticisms to the 
hearing. 


567 A. I think the trade was made in 1872, the fountains to 
be delivered in the spring or fore part of the summer of 1873. 

X Q. 49. Up to what time did you continue to buy fountains of 
John Matthews? 

A. The last we ever bought, in 1874. 

X Q. 50. How many fountains did you buy from Matthews alto- 
gether? 

A. Six hundred. 

X Q. 51. How many of these did you sell to other parties ? 


Objected to as not responsive to the direct examination, imma- 
terial, and asked for purposes outside of the issues involved herein. 


A. I made no direct sale of any. 
X Q. 52. How did you use them ? 
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Same objection. 


A. We gave a man security on a hundred of them for about four 
thousand dollars; we used them in the common way—with soda 
fountains ; charged them and sent them out to our customers, and 
took them back and recharged them. 

X Q. 53. Did you ever pay John Matthews in full for those fount- 
ains you obtained from him ? 


Same objection. 

A. We sold him back five hundred for $10 apiece that cost us $50, 
or were billed to us at $50 apiece ; paid him 2@ cents on a dollar on 
the remaining part of his bill; previous to which, however, we had 
paid him cash towards these fountains something like eighteen 
thousand dollars ; I won’t be positive as to the amount, but that is 

to the best of my judgment. 
568 X Q. 54. Please state the amount for which John Matthews 
was your creditor and on which you paid him 20 cents on a 
dollar. 


Same objection. 


A. I think his bill against us at that time was twenty thousand 
dollars—I won’t be positive—minus the amount of the five hundred 
fountains. 

X Q. 55. Then there was about fifteen thousand dollars due from 
_ to John Matthews on which you paid him 20 cents on a dol- 

ars; is that the fact ? 


Same objection. 5 
A. According to the best of my judgment, it is in that vicinity. 
X Q. 56. Was John Matthews one of your largest creditors ? 
Same objection and as indefinite as to time. 


A. He was. 
X Q. 57. Did you go through bankruptcy and get a discharge ? 


Objected to as not responsive to the direct examination and im- 
material. 
A. We did. 


X Q. 58. Have you been subpoenaed here as a witness, or do you 
come voluntarily ? 


Objected to as immaterial. 


A. I haven't been subpoenaed. 

X Q. 59. Did you ever sign an agreement admitting the validity 
of the patent under which are made what you call Matthews’ so- 
called patent steel fountains ? 


Objected to as not responsive to the direct examination, immate- 
rial, and incompetent. 


569 A. Not to my knowledge. — 
X Q. 60. Did you ever sign an agreement under which you 
obtained an exclusive right from John Matthews to use said fount- 
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ains within the city of Boston, county of Suffolk and Common- 
wealth of Massachusetts ? 

A. I think some member of our firm did, sir. 

X Q. 61. Please look at the copy of the agreement now shown you 
‘ and state if any of your firm signed it. 


Same objection and as calling for secondary evidence, the agree- 
ment referred to being the best evidence on this point. . 


A. I should say that they did. 


Copy of the agreement referred to in last question marked for 
identification, at request of complainant’s counsel, Matthews and 
Hathaway Agreement, C. P. S., notary public, July 18, 1881. 


X Q. 62. Do you know of your own knowledge where the fount- 
ain you say burst in Mr. Learned’s shop was charged last before it 
burst? 

A. I can’t positively swear that I saw the fountain — but I 
have reason to believe it was charged in our shop and delivered to 
Mr. Learned by our team, and that he signed the receipt book for it. 


All the answer after the word “ but” objected to as mere hearsay. 


X Q. 63. Did you return to John Matthews the full number of 
five hundred fountains? | 


Objected to as not responsive to the direct examination and im- 
inaterial. 


e. 570 A. I couldn’t positively say that we did; there might have 
been one or two that were not returned; there might have 
. been more; I couldn’t be positive. 
X Q. 64. What have you done with those that you did not return 
out of that five hundred? 


Same objection and as containing an incorrect assumption of fact. 


A. I don’t know where they are; I don’t know that there has been 
} anything done with them. 
| X Q. 65. Can’t you state at all where they are? 


Same objection. 


. A. No, sir. 
z X Q. 66. Have you ever paid Matthews for them in full? 


Objected to as not responsive to the direct examination and im- 
material. 


A. I have paid him until I have a receipt from him in full of all 
demands. 

X Q. 67. Can you state the internal pressure under which either 
the fountain in Learned’s shop or in Bosworth’s express wagon, to 
which you have referred, burst ? 

A. I cannot. 

X Q. 68. May it have been five hundred pounds, for all you know? 


Objected to as calling for a conclusion. \ 
23—119 
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A. It could not have been that. 
X Q. 69. Why not. 

A. Because our safety cap in our machine, warranted by John 
Matthews to burst at a pressure of two hundred and fifty pounds, 
didn’t burst when we charged it. 

X Q. 70. How does that show you the pressure under which these 

Matthews fountains actually burst ? 
571 A. It don’t show me the exact pressure; it might be any- 
where from ten pounds up to two hundred and fifty, for all 
that I know, but in no way could it exceed the — of the safety 
cap. 

x (). 71. That safety cap is not on the fountain, is it? 

A. Iti is on the generator. 

X Q. 72. Do you mean to testify that the internal pressure on a 
soda fountain can never become greater than that to which it is 
originally charged ? 

Objected to as calling for an opinion. 


A. No, sir; I don’t mean to testify to any such thing. 

X Q. 73. Then, if one of these two fountains had been originally 
charged up to two hundred and fifty pounds, could not the internal 
pressure have become still greater if the fountain were subjected to 
certain conditions ? 


Objected to as calling for a conclusion. 


A. If it was subjected to a certain amount of heat it would be: 
it might be boiled and then it would burst. 

X Q. 74. Then an increase of heat would tend to increase the in- 
ternal pressure; is that what I am to understand by your last an- 
swer? 

Same objection. 


A. Not in all circumstances. 

X Q. 75. Do you know, of your own personal knowledge, of whose 
make that fountain was that you say killed Mr. Kay ? 

A. I do not. 


Cross-examination closed. 


572 Redirect examination de bene esse of same witness by Mr. 
WEBB: 


R. D. Q. 76. How long had you used those five hundred fountains 
before you sold them back to John Matthews for ten dollars apiece? 

A. Five seasons, I believe. 

R. D. Q.7 . What internal pressure, if any, did John Matthews 
warrant or seals these fountains to stand ? 


Objected to as immaterial. 


A. Five hundred pounds to the square inch, according to the 
best of mv judgment and belief. 

R. D. Q. 78. What kind of fountains did you buy of the Iron 
Clad Manufacturing Co. ? 


. 
+ 


} 


THE IRON CLAD MANUFACTURING CO. 179 


A. Supposed to be an unlined iron fountain; it was sold to us for 
that, or rather lined with paraftine. 


Recross-examination of same witness by Mr. Betts: 


R. X Q. 79. What internal pressure, if any, did the Iron Clad 
Manufacturing Co. warrant or guarantee these fountains you pro- 
cured from them to stand ? 


Objected to as not responsive to the redirect examination, imma- 
terial, and incompetent. 


A. They didn’t recommend them to any pressure at all. 

R. X Q. 80. Will you swear that John Matthews warranted the 
fountains he furnished you, as you have testified, to stand five hun- 
dred pounds pressure to the square inch ? 


Objected to as already answered in answer to question 77. 


573 A. To the best of my knowledge and belief, he did. 

R. X Q. 81. When you say that the Iron Clad Company 
didn’t recommend them to any pressure at all in speaking of fount- 
ains they furnished you, do you mean that they did not warrant or 
guarantee those fountains up to any stated pressure, or what do you 
mean ? 

A. I do; I mean that they were not asked to guarantee them to 
any pressure, to my knowledge; the fountains was well known to 
us, and we did not require it. 

R. X Q. 82. Then they did not guarantee those fountains to any 
stated pressure ; is that so? 


Objected to as already stated. 
A. I mean it; it was so. 


(Signed) LEVI S. HATHAWAY. 


Sworn to before me— 
. CALVIN P. SAMPSON, 
Notary Public. 


Adjourned to 2 o’clock p. m., same day. 


Boston, July 18, 1881—2 o'clock p. m. 


Met pursuant to adjourament. 
Present: Parties as before. 


D. Howarp VINCENT, a witness produced on the part of defend- 
ant, being duly sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 
BYE A. My name is D. Howard Vincent; age, forty years; resi- 
dence, No. 27 West Cottage street, Boston ; occupation, manu- 
facturer and bottler of soda and mineral waters. 
Q. 2. Are you a member of the firm of Vincent, Hathaway and 
Company, of Boston ? 


A. I am. , 
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Q. 3. Where is the place of business of Vincent, Hathaway & Co.? 

A. 103 and 105 Broad street, Boston. 

Q. 4. How long have you been a member of this firm’? 

A. About nine years. 

Q. 5. Are you acquainted with John Matthews, the complainant 
in this suit? 

A. Iam. 

Q. 6. Has your firm ever bought any goods from John Matthews? 


Objected to as immaterial. 

A. We have. 

Q. 7. What kind or kinds of goods has your said firm bought of 
John Matthews, to your knowledge ? 


Same objection. 


A. Soda fountains and machinery, marble dust, etc. 
Q. 8. What kind of soda fountains did you buy of John Mat- 
thews? 


Same objection. 


A. Soda fountains said to be steel. 

Q. 9. Please look at the exhibit model now shown you and state 
whether or not the soda fountains “ said to be steel” were like or 
unlike the exhibit model. 


Same objection. 


O75 A. I should say it was a perfect model. It is like the 
model of steel fountain. 


Defendant’s counsel requests the notary to certify that the model 
shown the witness is marked Complainant’s Exhibit Matthews 
Fountain, J. A. S., examiner, February 4, 1881. 

Notary so certifies. 

Q. 10. How many fountains of the same construction as_ this 
model—Complainant’s Exhibit Matthews Fountain—did your said 
firm purchase of John Matthews ? 

Same objection. 

A. Six hundred. 

Q. 11. Did you use them for any purpose ; and, if so, what? 

Same objection. 


A. Used them for soda-water purposes. 
Q. 12. Did you ever have any trouble with any of them? 


Same objection. 


A. Occasionally there was a leaky one and two burst. 
Q. 13. Where and when did these two burst ? 


Same objection. 


A. One burst in the store of J. M. Learned and the other burst 
in an express wagon—the Newtown express: I can’t call the man’s 
name. 


& 


' 
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Answer objected to, as the witness is not shown to have any per- 
sonal knowledge of the matter. 


Q. 14. Did you see either of these two fountains after they burst? 
Objected to as immaterial. 


D076 A. I did see both of them. 
Q. 15. Please look at the article now shown you and state 
if you know what it is. 


Same objection. 


A. I think that is the bottom of the fountain that burst in the 
expressman’s wagon. 


Objected to as mere supposition. 

The notary is requested to certify that the article mentioned in 
the last question is marked Defendant’s Exhibit Part of Matthews 
Bursted Fountain. 

Notary so certifies. 


Q. 16. Did you ever know of the firm of Kay & Francis, formerly 
in business at Fall River, Mass. ? 


Objected to as immaterial. 


A. I did. 
Q. 17. Do you know the circumstances of an accident by which 
Mr. Kay, of that firm, lost his life? 


Same objection. 


A. I have some knowledge of the affair. 
Q. 18. Please state what that accident was and all the circum- 
stances connected with it of which you have knowledge. 


Same objection. 


A. A fountain burst there, and I went to Fall River and saw the 
fragments of one said to have bursted and done the injury, which 
was a copper fountain. It was shown me by Mr. Hicks and Mr. 
Francis. Afterwards it was denied by Mr. Hicks and Mr. Francis 
and admitted to have been a Matthews steel fountain. 


577 So much of the answer as refers to anything except what 
the witness knows of his own knowledge about the matter 
objected to as hearsay. 


Q. 19. Who was Mr. Hicks? 
Objected to as immaterial. 


A. He was a gentleman in the employ of John Matthews‘at that 
time, the party of whom we bought Matthews’ steel fountains. 

Q. 20. Had Mr. Hicks anything to gain by representing to you 
that the fountain which burst and killed Mr. in was a copper 
fountain instead of one of Matthews’ patent alleged steel fountains? 


Objected to as immaterial, leading, and incompetent. 
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A. We should never have bought any more of his fountains if we 
had ee that was a steel fountain. I understood that Hicks 
was se 


ing on commission then. 
What the witness understands objected to as immaterial. 
Q. 21. After the accident to Mr. Kay did your firm buy any more 


of these alleged steel fountains from John Matthews through Mr. 
Hicks? 


Objected to as immaterial. 


’ 


A. We bought one hundred, but I can’t say that the bargain was 
made through Mr. Hicks. 

(). 22. Did Mr. Hicks tell you that this fountain which burst and 
killed Mr. Kay was one of Matthews’ fountains before and after you 
purchased these one hundred ? 


Objected to as leading and immaterial. 
A. I think it was after. | 
Direct examination closed. 


578 Cross-examination of same witness by Samvet R. Berrts, Esq., 
of counsel for complainants: 


X Q. 23. Has your firm of Vincent Hathaway & Company bought 
any fountains from the Iron Clad Manufacturing Co.? 


Objected to as not responsive to the direct examination and im- 
material. | 


A. We have. 
X Q. 24. When first ? 


Same objection. 


A. About two years ago. 
X Q. 25. How many fountains has your firm bought from the 
Iron Clad Co.? 


Same objection. 


A. I don’t remember. 
X Q. 26. Give the number as nearly as you can. 


Same objection. 


A. Twenty-five or thirty. 
X Q. 27. How much did you pay the Iron Clad Company for each 
of those fountains? 


Same objection, and as utterly incompetent, and the witness is 
instructed that if the matter referred to is in the nature of private 
business between himself and the Iron Clad M’f’g Co. he may de- 
cline to answer the question. 

Complainant’s counsel objects to any such instruction, and insists 
on an answer. i 


A. I decline to answer. 


4 
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X Q. 28. How much did you pay John Matthews for each that 
you bought from him? 
A. Agreed to pay fifty dollars each. 
579 X Q. 29. Did you pay the Iron Clad Co. less for their fount- 
ains than you ag to pay John Matthews? 


Objected to as not responsive to the direct examination, imma- 
terial, and utterly incompetent. 


A. We paid them less. 
X Q. 30. For how many years did you use fountains purchased 
from the firm of John Matthews ? 


Objected to, as it does not appear that the witness or his firm ever 
purchased any fountains from the firm of John Matthews, and as 
the firm of John Matthews is not a party to this suit. 


A. About five years. 

X Q. 31. Can you testify, of your own knowledge, as to what was 
the exact internal pressure on either of those two fountains you have 
mentioned as having burst at the time they burst ? 

A. I cannot. 

X Q. 32. Can you testify, of your own knowledge, where those 
two fountains which burst were charged last before they burst ? 

A. I cannot. | 

X Q. 33. Have you any positive knowledge that the exhibit 
marked Defendant’s Exhibit Part of Matthews Bursted Fouutain is 
a part of either of thuse two fountains which burst as vou say ? 

A. I saw the fragments in about fifteen minutes after the accident, 
shown to me by the expressman and placed the same in his charge, 
to be delivered up when called for, and the exhibit in question, I 
think, is the same. 

X Q. 34. Can you swear it is the same ? 

A. I can’t testify any stronger. 

X Q. 35. Did Vincent and Hathaway go through bankruptcy ? 

A. They did. 
580 X Q. 36. Were they indebted to John Matthews at that 
time; and, if so, what amount? 


Objected to as not responsive to the direct examination, imma- 
terial, and incompetent. 


A. Fifteen to twenty thousand dollars. 
X Q. 37. Was there any settlement made; and, if so, on what 
basis ? 


Same objection. 


A. We returned five hundred of the original purchase, or there- 
abouts, and paid twenty per cent. on the balance of their claim. 

X Q. 38. What was that balance on which you paid twenty per 
cent.? 


Same objection. 


A. About twelve thousand dollars. 
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X Q. 39. Have you come here as a voluntary witness or under 
subpcena to testify ? 


Objected to as immaterial. 


A. I came by request. 
X Q. 40. Whose request ? 


Same objection. 


A. Mr. De Lacy asked if I would come if requested. 

X Q. 41. Please look at this copy of an agreement, marked for 
identification “ Matthews and Hathaway Agreement,” July 18, 1881, 
and state if Vincent and Hathaway have entered into an agreement 
like that with John Matthews. 


Objected to as not responsive to the direct examination, 
581 immaterial, and incompetent, and as calling for secondary 
evidence as to the contents of a written paper. 


A. We did. 
X Q. 42. Did your firm ever return to John Matthews the full 
number of tive hundred fountains”? 


Objected to as immaterial. 


A. We did within a few that were lost in the course of business. 

X Q. 43. Can you give me the date when Mr. Kay was killed by 
the bursting of the fountain ? 

A. I don’t remember. 

X Q. 44. Will vou give it as near as you can? 

A. Well, I can’t; I don’t remember. 

X Q. 45. Do you know, of your own knowledge, of whose make 
the fountain was that burst and killed Mr. Kay? 

A. I was told by Mr. Hicks: I do not know of my own knowledge. 


Cross-examination closed. 


Redirect examination of same witness by Mr. Wess without 
waiving objections : 


R. D. Q. 46. What kind of fountains were these you purchased 
from the Iron Clad Manufacturing Company ? 

A. They were fountains lined with paraftine. 

R. D. Q. 47. Were they new fountains? 

A. They were not. 

R. D. Q. 48. Were they second-hand fountains? 

A. Represented to have been. 

R. D. Q. 49. Were they represented to be steel fountains ? 

A. I think not. 

R. D. Q. 50. Were they represented to be the best grade fountains 
made by the Iron Clad Manufacturing Company ? 


Objected to as immaterial. 


582 A. They were not. 
R. D. Q. 51. Did you know at the time that you purchased 


~ 


and 
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that they were second-hand fountains, and that they were not the 
best grade fountains made by the Iron Clad Manufacturing Com- 
pany? 

A. We did. 

R. D. Q. 52. Were these Matthews fountains represented to you 
to be the best grade fountain made by John Matthews? 


Same objection. 


A. They were represented to be the best and only grate manu- — 
factured at that time. 

R. D. Q. 53. Have you used these Iron Clad fountains since you 
purchased thei ? 


Same objection. 
A. We have, constantly. 


R. D. Q. 54. Do you charge them as high as you did the Matthews 
fountains ? 


Same objection. 


A. We do. 
R. D. Q. 55. Have any of them ever burst ? 


Same objection. 


A. They have not. 
R. D. Q. 56. When this Matthews fountain burst in Bosworth’s 
express wagon, from what place was the expressman conveying it? 


Same objection. 


A. From our store. 
R. D. Q. 57. It was charged, ‘then, last before it burst at your store ; 
am I correct ? 


Objected to as leading and immaterial, and as the witness has 
already testified he did not know. 


583 A. I think it was. 
R. D. Q. 58. How long was it after the expressman took 
this fountain from your store whea it burst ? 
A. He returned with the fragments from ten to twenty minutes. 


Examination closed. 
(Signed) D. HOWARD VINCENT. 


Sworn to before me— 
. CALVIN P. SAMPSON, 
Notary Public. 


Adjourned to July 19th, 1881, at 10 o’clock a. m. 
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Boston, July 19; 1881. 


Met pursuant to notice. 
Present: Parties as before. 


WILLIAM G. Boswortn, a witness produced by the defendant’s 
counsel, being duly sworn, deposes and says : 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is William G. Bosworth; age, thirty-seven years ; 
residence, Newtonville; occupation, the express business. 

Q. 2. Please look at the article now shown you and state if you 
have ever seen it before. ’ 


Objected to as immaterial. 


A. I have, sir. 
Q. 3. Please state what it is. 


Same objection. 


my wagon about two years ago, and that I returned to Messrs. 
Vincent & Hathaway on Saturday last. 


The notary is requested to certify that the exhibit referred to in 
the last question is marked Defendant’s Exhibit Part of Mathews 
Bursted Fountain. 


584 A. Well, sir, that is a bottom of a cylinder that exploded in , 
Notary so certifies. ¢ 


Q. 4. What was the cylinder which burst in your wagon of which me 
this exhibit is a part? 


Same objection. 
A. It was a steel cylinder, I should judge, filled with soda. 
(). 5. Who delivered it to you befure it burst? 
«. 


, Same objection. 


A. A shipper that has charge of delivering the goods; I signed 
for the fountain and put it on the wagon. 
Q. 6. Who was this shipper employed by ? 


Same objection. 


ts 


A. I presume by Vincent & Hathaway; he has been there since 
I have been expressing. 
Q. 7. At what place did he deliver this cylinder to you ? 


Same objection. 


A. Broad street, Boston, at the front entrance. 
Q 8. At the front entrance of whose place ? 


Same objection. 


A. Messrs. Vincent & Hathaway’s. 
Q. 9. How long after you took this cylinder from Vincent A, 
585 & Hathaway’s place on Broad street was it before it burst? f 


Same objection. 


[ 


7 ho ad 7 
ae ¥  - 


THE IRON CLAD MANUFACTURING CO. 187 


A. Well, certainly not over ten minutes. 
Q.10. Please state what occurred when this cylinder burstin your 
wagon. 


Same objection. 


A. Well, it stove the bottom of the wagon out and scattered goods 
in most all directions. 
Q. 11. Did any part of it go out of the wagon ? 


Same objection. 


A. Yes, sir; both parts went out; the bottom went through the 
wagon, and the top part went out over the top. 

Q. 12. Has this vad piece, marked Defendant’s Exhibit Part of 
Mathews Bursted Fountain, been in your possession since the burst- 
ing of the cylinder, of which it was formerly a part, up to the time 
vou delivered it to Messrs. Vincent & Hathaway, as stated by you ? 


Same objection. 
A. It has. 


Direct examination closed: 


X Q. 13. Do you know, of your own personal knowledge, who 
manufactured that cylinder you say burst in your wagon ? 
A. No, sir; I don’t know who the manufacturer was. 
X Q. 14. Do you know, of your own knowledge, what the internal 
pressure on that cylinder was at the time it burst? 
A. I don’t know. 
586 X Q. 15. Give me the date when the explosion occurred, as 
nearly as you can. 
A. October 3d, I think, 1879. 
X Q. 16. Who requested you to come here as a witness ? 
A. Messrs. Vincent & Hathaway. 
X Q. 17. Have you any personal knowledge that the cylinder you 
say burst in your wagon was a steel cylinder ? 
A. Well, as far as my judgment goes, I should say it was steel ; I 
am not a judge of metal, but I should call it a steel cylinder. 
X Q. 18. Is that your only knowledge? 
A. That was all. . 


Examination closed. 
(Signed) WM. G. BOSWORTH. 


Sworn to before me— 


CALVIN P. SAMPSON, 
Notary Public. 
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A. A. D. Puffer, of Boston. 
Q. 20. To what pressure to the square inch could you charge a 
fountain froin this generator ? 


Same objection. 


A. You could charge to two or three hundred pounds easily 
enough. 
590 Q. 21. Did you see Mr. Kay charge this fountain ? 


Same objection. 

A. I couldn’t say that I did; he charged them all. 

(). 22. How many of these Matthews fountains did you have ? 
Same objection. 

A. Fifty, I believe. 

Q. 23. Who did you buy them from ? 

Same objection. 

A. The man’s name was Hicks, I believe, if I recollect rightly. 
(). 24. What was Mr. Hicks’ business ? 

Same objection. 

A. He was agent for John Matthews. 


Q. 25. Please state, if you know, what was done with the frag- 
ments of the fountain that burst and killed Mr. Kay ? 


Same objection. 

A. I put it in a cork bag and sunk it about two feet under water 

Q. 26. Why did you do that ? 

Same objection. 

A. Well, I thought it would hurt my trade if it got out that 
one of our fountains had burst, so I thought I would cover it up. 

Q. 27. How long did you keep this fountain in the place you put 
it. 

Same objection. , 
591 A. I guess I had it around there four or five days‘alto- 


gether. 
Q. 28. What did you do with it then ? 


Same objection. 


A. Mr. Hicks took it to New York. 


Q. 29. Please look at the article now shown you and state if you 
have ever seen it before. ! 


Same objection. 


A. I kept that two or three years; I ought to know it pretty well ; 
ves, I believe that is a part of it. 

Q. 30. When and under what circumstances did you first see the 
part of the soda fountain just shown you? 
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Same objection. 


A. I should think it was three or four days after Mr. Kay was 
killed Mr. Hicks fetched it there. | 
Q. 31. Fetched it where ? 


Q. 32. Whose place was that ? 
Same objection. 


A. Kay & Francis’. 
Q. 33. Was this the place where Mr. Kay was killed ? 


Same objection. 


A. Yes, sir. 2 
Q. 34. Why did Mr. Hicks bring the part of soda fountain just 
shown you to your place? 


q 
Same objection. 
| A. Up to the bottling place on Eleventh street. 


Same objection. 


592 A. Well, I suppose to make folks think that was the fount- 
ain which killed Mr. Kay. 


} Answer objected to as a mere guess by witness. 
¥ ‘Defendant’s counsel requests the notary to mark for identifica- 
bi tion the article shown the witness before he answered the 29th ques- 
tion. 
. £- Notary marks same accordingly C. P. S., notary public, July 
é 20, 1881. 
4 


Direct examination closed. 


Cross-examination of same witness by Mr. Betts: 


X Q. 35. How many fountains in all did you buy from John 
MattheWs ? 

A. Fifty. ia 
- X Q. 36. Have you bought any goods from the Iron Clad Manu- a 
facturing CoMpany ? 3 


Objected to as not responsive to the direct examination and im- 
material. 


9 
a- 
Vv 
y 
| A. I bought ten fountains three or four years ago. 

X Q. 37. Did you pay the Iron Clad Company less for those 
fountains than you paid Matthews for his? 


Objected to as not responsive to the direct examination, imma- 
terial, and incompetent, and defendant’s counsel instructs the wit- 
ness that, if his business with the Iron Clad Manufacturing Com- 
pany was of a private nature, he may decline to answer this ques- 
tion. 

Complainant’s counsel insists on an answer. 


A. To tell the truth, I couldn’t tell you what I paid for those 
fountains to save my life. 
\ 
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593 X Q. 38. X Q. 37 repeated. 
Same objection and instruction by defendant’s counsel. 


A. It was a private bargain, but I couldn’t say whether I paid less 
or not? 


X Q. 39. Did you continue to use fountains you got from Mat- 
thews after Mr. Kay’s death ? 

A. After there was a change made in them. 

X Q. 40. Who made the change? 

A. Mr. Hicks, I think; I sent a lot of fountains to New York and 
some others came back. 


X Q. 41. How long after Mr. Kay’s death did you continue to use 
Matthews’ fountains? 

A. We were not using many at the time of his death. I should 
say a month or six weeks—along the last of May, I think it was. 

X Q. 42. What did you use then? 

A. I borrowed some copper fountains around here among the 
druggists. 

X Q. 43. How do you know Mr. Hicks was Mr. Matthews’ agent? 

A. Well, I bought some goods through him. 

X Q. 44. Is that your ae knowledge? 

A. He told me he was. 

X Q. 45. Anything else ? 

A. He told me he was his agent and got a percentage for selling 
those fountains, and I guess he did. 

X Q. 46. Did you ever tell anybody that it was a copper fountain 
that burst and killed Mr. Kay ? 

A. I did, I guess. 

X Q. 47. Was that a lie or the truth ? 

A. I should call it a d—d lie. 

X Q. 48. Did you tell Mr. Vincent, of Vincent & Hathaway, that 
it was a copper fountain that burst? - 

A. I didn’t know much about them at the time, but I guess I did 

at the first story 
594 X Q. 49. You uow say that the fountain that burst and 
killed Mr. Kay was manufactured by John Matthews; do 

you know of your own knowledge who manufactured that fountain 
that burst? 


A. No, sir; I bought it of John Matthews; that is all I know 
about it. 


X Q. 50. Do you know of your own knowledge that the fountain 
which burst was of steel ? 

A. I bought it for that. 

X Q. 51. Do you know what was the internal pressure on that 


fountain at the moment before it burst? 
A. No, sir. 


X Q. 52. Did you see Mr. Kay charge that fountain the last before 
it burst? 


A. No, sir. 
X Q. 53. Please look at this paper now shown you and state 
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whether the firm of Kay and Frances ever signed an agreement 
with John Matthews like that. - 


Objected to as not responsive to the direct examination and im- 
material. 


A. No, sir; not to my knowledge. I never saw one, anyhow. 

X Q. 54. Do you know of your own knowledge that Mr. Hicks 
took the fragments of that bursted fountain to New York? 

A. The same box that this fountain (pointing to the fragment last 
marked for identification) came in took the steel fountain back to 
New York. 

X Q. 55. Cross-question 54 repeated. 

- He took it away from my place; I couldn’t tell where he went 
with it. 

X Q. 56. Are you subpeenaed to testify here, or do you come vol- 
untarily ? 


Objected to as immaterial. 


A. No one os me; I came here of my own accord. 
595 X Q. 57. Did John Matthews ever refuse to give you credit 


for goods ? 
Same objection. 


A. I never asked him for any; he didn’t get a chance. 
X Q. 58. Cross-question 57 repeated. 


Same objection, and as already answered. 


A. He had no occasion to. I never asked him. Hedidn’t. I 
never owed him a dollar. 


Cross-examination closed. 


Redirect examination de bene esse without waiving objections: 


R. D. Q. 59. Did any of these fountains you purchased from the 
Iron Clad Manufacturing Co. burst ? 

A. No, sir. 

R. D. Q. 60. Have you any pecuniary interest in the result of this 
suit? 

A. Not a particle. 


Examination closed. 
EDWARD P. FRANCIS. 


Sworn to before me— 
CALVIN P. SAMPSON, 
Notary Public. 
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596 Circuit Court of the United States, Southern District of New 
York. Jn Equity. 


JoHN MatrHews, Complainant, 
v8. 
Iron Crap MANUFACTURING Co., Defendants. 


PHILADELPHIA, PEnNn., July 27th, 1881. 


Proofs on final hearing on the part of the defendant, taken under 
and pursuant to the 67th rule of the Supreme Court of the United 
States, in equity, as amended, before Arthur Murphy, Jr., special 
examiner, heretofore appointed herein. 


Met pursuant to notice. 
Present: Samuel R. Betts, Esq., of counsel for complainant, and 
Ernest C. Webb, Esq., of counsel for defendant. 


Rospert M. GREEN, a witness produced on behalf of the defendant, 
after being duly sworn, deposes and says: 


(). 1. What is your naine, age, residence, and occupation? 

A. My name is Robert M. Green; I am thirty-nine years old; 1 
reside at No. 1417 Vine street, Philadelphia; I am a soda-water 
manufacturer. 

Q. 2. Have you ever purchased any goods from John Matthews, 

the complainant in this case? 
597 A. I have. 
Q. 3. What kind or kinds of goods ? 

A. Soda-water apparatus, soda-water fountains, and other articles 
of their manufacture. 

Q. 4. What kind or kinds of soda-water fountains have you pur- 
chased from John Matthews? 

_A. I have purchased iron fountains and their so-called steel fount- 
ains. 

Q. 5. Please look at the Exhibit Model now shown vou and state 
whether or not the “so-called steel fountain” you purchased of John 
Matthews were like or unlike this Exhibit Model. 

A. The general outward appearance is similar to the fountains I 
purchased. 

Q. 6. How many of these “ so-called steel fountains ” did you pur- 
chase from John Matthews? 

A. Five hundred. 

Q. 7. Did you use them for any purpose; and, if so, what? 

A. I used them forthe purposes of containing carbonated bever- 
ages. 

Q. 8. How were these beverages carbonated ? 

A. They were carbonated by the impregnation of carbonic-acid 
gas into the beverage. | | 

A. 9. What was the pressure to the square inch usually employed 
by you for this purpose? 
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A. The pressure varied from one hundred to two hundred 
pounds. 
Q. 10. Did it ever exceed two hundred pounds? 
A. It may in some instances have slightly exceeded it. 
Q. 11. How many of these fountains has it been your practice to 
charge each day during each year of their use by you ? 
A. That question it is impossible for me to answer. 
Q. 12. What I want to get at is: About how often would a single 
fountain be charged and used during a year? : 
A. That I couldn’t answer iu that shape ; it is necessary to 
598 trace out each individual fountain. Some fountains might 
be filled daily occasionally for a short time, and then again 
remain two months without being recharged. 
Q. 13. Have you ever had any trouble with any of these “so-called 
steel fountains” you purchased of John Matthews ? 


Objected to as immaterial. 


A. Well, they are subject to various troubles. One trouble is to 
get them in often enough to refill; another trouble is they some- 
times leak; those are the two principal causes of trouble, I believe, 
to which we have been subjected. . 

Q. 14. How many of these five hundred fountains have leaked, to 
your knowledge? 


Objected to as immaterial. 


A. I cannot state positively, but I should say from 60 to 70, ata 
low estimate. 

Q. 15. Please state at what part or parts of the fountain these leaks 
occurred, as noticed by you. 


Same objection. 


A. Some of them have leaked around the bung at the top, some 
of them have leaked through the brazed seams, and some of them 
have leaked directly through the shell. 

Q. 16. Did you ever examine any of these fountains that leaked 
around the bung at the top? 


Same objection. 


A. I don’t think I ever made any special examination of them; 
they didn’t require any examination to ascertain that they leaked. 

Q 17. Have you ever formed any opinion as to why these fount- 
ains leaked around the bung. 


Objected to as immaterial and incompetent. 


599 A. The only opinion I have formed is that when a hole oc- 

curs in the lining the opening through which the bung 
passes through the shell not having been — for against leak- 
age, the water and gas naturally escapes through that opening, be- 
cause the pressure inside is greater than the atmospheric pressure 
outside. 
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Q. 18. Please state how the water and gas can escape around the 
bung in such a fountain when the fountain cock is in its place and 
tightly screwed into the bung-hole. 


Objected to as immaterial. 


A. The fountain cock has nothing whatever to do with it. The 
fountain cock has nothing to do with the part of the bung which 
projects through the shell towards closing the opening that I men- 
tioned in my last answer. 

Q. 19. Am I to understand, then, that the water und gas pass up 
from the hole or outlet in the tin lining between the tin lining and 
the shell to the bung and out around the outside of the bung? 


Objected to as immaterial. 


A. That is precisely what I mean. 
. 26. Have you ever formed any opinion as to why these fount- 
ains leaked through what you call the brazed seams ? 


Objected to as immaterial and incompetent. 


A. I have formed no opinion, excepting that I don’t think the 
seam was solidly brazed when they were new. 

Q. 21. Have you ever formed any opinion as to why some of these 
fountains leaked directly through the shell ? 


Objected to as immaterial and incompetent. 


600 A. Not a positive opinion. 
Q. 22. To what pressure is it necessary to charge water in 
a soda fountain with gas in order to make what is known as soda 


water ? 
Objected to as immaterial. 


A. That is a very difficult question to answer. Some of the cus- 
tomers might consider it soda water charged at a hundred pounds 
pressure. Others, again, would not consider it too high if it was 
charged with three hundred pounds pressure, provided the manu- 
facturer would keep the apparatus in repair. My opinion, however, 
is that soda water charged at one hundred and eighty pounds and 
well impregnated with gas is sufficient for all practical purposes. 


Q. 23. To what pressure has it been your habit to charge these ' 


fountains in making soda water ? 
Objected to as immaterial. 


A. That is one of the secrets of our business. 
Q. 24. Has it been your habit to use for this purpose a pressure of 
over two hundred pounds to the square inch ? 


Objected to as immaterial. 
A. It has not. 


Defendant's counsel requests the examiner to certify that the Ex- 
hibit Model shown the witness before he answered the fifth question 
is marked “ Complainant’s Exhibit Matthews Fountain } A. S 
Ex’r, Feb. 4, 1881. 


“tA 


-@ 


r @ 


THE IRON CLAD MANUFACTURING CO. 197 


The examiner so certifies. 
Direct examination closed. 


. 601 Cross-examination by S. R. Berts, Esq.: 


X Q. 25. How long have you been engaged in business in Phila- 
delphia? . 
~b A. Since the spring of 1874. 
X Q. 26. Where is vour present place of business? 
_ A. It embraces 1415 Vine street and a portion of 1417. 
X Q. 27. Under what firm name, if any, are you doing business 
at present ? 
Objected to as immaterial and asked for purposes outside the issue 
here involved. 


A. I decline to answer, because I don’t think it has any bearing 
on this matter. 
X Q. 28. Have you any other reason for declining to answer than 
iit that you have just given ? 


Same objection. 
A. I don’t think any other is needed. 
~~ Answer objected to as not responsive and question 28 repeated. 
X Q. 29. (Question 28 repeated.) 
Same objection. 


A. That is all. 
Y X Q. 30. Then please state under what firm name, if any, you are 
doing business at present. 


Same objection. 


A. That is simply a repetition of the former question and is sub- 
ject to the same answer. 


Answer objected to as irresponsive. 
602 X Q. 31. Whether you think my question has any bearing 
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ad on the matter is entirely immaterial; I want to know under 
what firm name you are doing business at present ? 
\ Same objection. 


A. I do think it immaterial. 
X Q. 32. Do you, then, decline to give the firm name under which 
you are doing business at present ? 


Same objection. 


A. I do. 

X Q. 33. Please give me your reason for concealing your firm 
name. 

Same objection. 


A. My reasons are that that is the firm’s business and I am not 
here as the firm, but as Robert M. Green personally. 


r 
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X Q. 34. Where were you engaged in business before you came to 
Philadelphia? 


Objected to as immaterial. 


A. In the District of Columbia. 

X Q. 35. Under what firm name there, if any? 

A. The style of the firm was Palmer and Green. 

X Q. 36. Did the firm of Palmer and Green buy any fountains 
from John Matthews? 


Nbjected to as immaterial and not responsive to the direct exami- 
nation. 


A. They did. ‘ 
X Q. 37. How many? 


Same objection. 


A. My recollection is that it was one hundred and fifty. 
603 X Q. 38. Were those what you termed Matthews’ “so- 
called ” steel fountains ? 


Same objection. 

A. They were. 

X Q. 39. How long did you use those Matthews steel fountains 
purchased by the firm of Palmer and Green ? 


Same objection. 


A. The greater part of one season. 
X Q. 40. What became of them then ? 


Same objection. 


A. Mr. Palmer retained them when he succeeded me. 
X Q. 41. Can you state how long Mr. Palmer continued to use’ 
those steel fountains? 


Same objection, and as calling for hearsay. 


A. I cannot state positively; I have seen some of them at his 
factory on different occasions since I left there; about three years 
ago was the last time I saw any of them. I simply infer that they 
were the same fountains from the fact that they had the initials 
“P. & G.” on them, which were on the fountains we purchased. 

X Q. 42. I understand you that you did see some of Matthews’ 
steel fountains at Mr. Palmer’s factory about three years ago. Am 
I correct ? , 


Objected to as immaterial and not responsive to the direct exami - 
nation. 
A. You are. 


X Q. 43. How many Matthews steel fountains did you purchase 
after you came to Philadelphia ? 
604 A. Five hundred. 
X Q. 44. Did the firm of Palmer & Green sign a contract 
or agreement with John Matthews relating to the purchase of the 
steel fountains they bought and certain rights connected therewith. 
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Same objection. 


A. They did sign what was called the Matthews steel-fountain 
reement. 
X Q. 45. Did your firm have an vriginal copy of that agreement? 


Same objection. 


A. They had a copy of an agreement, but I cannot state whether 
it was a copy of the one Matthews retained ; but it was a copy signed 
by both parties. 

X Q. 46. Can you produce that copy the firm of Palmer & Green 
had, as you say ? 


Same objection. 


A. That copy was retained by Mr. Palmer when he succeeded the 
firm ; if Mr. Palmer was to let me have it I could produce it. . 

X Q. 47. Did you sign an agreement with John Matthews when 
you purchased those five hundred steel fountains from him after you 
came to Philadelphia relating to those steel fountains and certain 
rights connected therewith ? 

A. I signed an agreement when I purchased the first lot of those 
five hundred. 

X Q. 48. Was that what you call Matthews’ steel-fountain agree- 
ment? 

A. It was. 

X Q. 49. Can you produce your duplicate original of that agree- 
ment? 

A. I cannot say whether I can or not. 

X Q. 50. Will you look for that agreement and bring it in at the 

time to which this examination is adjourned to-morrow ? 
605 A. I will. 
X Q. 51. How much did the firm of Palmer & Green agree 
to pay J. Matthews for part of those steel fountains? 


Objected to as immaterial and not responsive to the direct exam- 
ination. 


A. My impression is that it was fifty dollars apiece in considera- 
tion of all the right involved. 

X Q. 52. Did you agree to pay Matthews the same amount of fifty 
dollars apiece for the fountains you purchased from him after you 
came to Philadelphia? 

A. For the fountains and the rights which I supposed and was 
led to believe by the firm of John Matthews were to accompany 
them. 

X Q. 53. What has become of those five hundred fountains? 

A. It would take me a week to answer that question; they are 
variously scattered. \ 

X Q. 54. For how long a time did you use Matthews’ steel fount- 
ains after coming to Philadelphia? 

A. Some of them are in use up to the present time by me and my 
successors. I can state how many of them have gone out of use. 


\ 
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X Q. 55. You mean that some of that five hundred you bought 
are still being used ? 

A. I do. 

X Q. 56. Please give me the date when you bought those five 
hundred fountains. 

A. A portion of them were bought in the spring of 1874 and a 
portion them in the spring of 1876. . 

X Q. 57. Have you bought any fountains from the Iron Clad 
Manufacturing Co. ? 


Objected to as immaterial and not responsive to the direct exam- 
ination. 


A. I have not. 
606 X Q. 58. Have you any positive knowledge as to how many 
of those five hundred fountains leaked ? 

A. I have a positive knowledge as to sixty or seventy of them 
having leaked, and I think that the number is considerably in ex- 
cess of that. 

X Q. 59. Did you ever pay John Matthews for those five hundred 
steel fountains with which he furnished you ? 


Objected to as entirely immaterial. | 


A. I paid them fora portion of them, and a part of the amount a 
jurv in this city decided that I should not pay on account of the in- 
ferior construction of the fountains. 


Last clause of answer objected to as irresponsive and incompetent. 
Defendant's counsel subinits that the clause objected to is both re- 
sponsive and competent. 


X Q. 60. Did John Matthews ever get judgment against you for 
any amount due him from you on account of those steel fountains 
furnished to you by him? 

Same objection. 

A. As an answer to that I would refer you to the proper courts in 
this city. ) 

Answer objected to as irresponsive and question repeated. 

X Q. 61. (Question 60 repeated.) 

Same objection and as calling for secondary evidence. 

A. The only judgment I positively know of him having obtained 

was one of about fifty-five dollars out of one thousand and 
607 fifty dollars or about which they had sued for; the difference 
of about nine hundred and ninety-five dollars was given to 
me by the jury on account of the inferior construction of the fount- 
ains for which this was to have been a part of the purchase-money. 


X Q. 62. How much out of all the money due Matthews on those 
five hundred steel fountains did you ever pay him ? 


Objected to as immaterial. 


A. I cannot say how much; but on account of the inferior con- 
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struction of a portion of the fountains and for the reason that they 
have failed to comply with the promises and representations made 
to me when | parchased these fountains I consider that I do not 
owe them a single dollar, but they are largely indebted to me for 
reason of false representations and promises which they have failed 
to comply with, and by reason of which failure I have been, in a 
manner, beggared. 


All the answer after the words “ how much” objected to as irre- 
sponsible. 


X Q. 63. Did you ever pay Matthews that judgment for fifty-five 
dollars you say they got against you ? 

A. I can only presume that they received it. I paid it into the 
hands of my counsel ; that’s as far as I can trace it. 

X Q. 64. Did Matthews bring other suits against you besides the 
one you have referred to above — recover money alleged to be-due 
him for those steel fountains? 


Objected to as immaterial. 


A. My impression is there were. | 
X Q. 65. Have none of those suits reached a decision ? 
A. I have no personal knowledge. 
608 X Q. 66. Your feelings are not very friendly towards John 
Matthews? 

A. I have no unfriendly feeling towards him. 

X Q. 67. Do you come here to testify under subpoena, or as a vol- 
untary witness ? 

A. There was no subpoena read to me, but I came here very in- 
voluntarily. 


Adjourned to July 28th, 1881, at 10 o’clock a. m. 
PHILADELPHIA, Pa., July 28, 1881. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of the witness, Ropert M. GREEN, contin- 
ued by Mr. Betts: 


X Q. 68. Have you looked for the steel-fountain agreement be- 
tween you and Matthews you spoke of yesterday, and have you been 
able to find it? 

A. I have looked for it and have been unable to find it. I believe 
it to be in the hands of my counsel with other papers, and can be 
produced about September Ist, if necessary. 

X Q. 69. Please look at the paper now shown you and state 
whether or not it embodies the terms of the steel-fountain agree- 
ment between Palmer and Green and John Matthews about which 
you have testified. 


Objected to as immaterial and not responsive to the direct exami- 
nation and as the original agreement is the best evidence of its con- 


tents. 
26—119 
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Paper shown witness. 


A. As it has been eight years since I read the contract of 
609 Palmer and Green made with Matthews I cannot state 


whether the terms in this copy are the same or not. 
Cross-examination closed. 


Redirect examination de bene esse, without waiving objections, 


by E. C. Wess: ! 


R. D. Q. 70. Have you any other reasons besides those stated by 


you for refusing to answer question 27 ? 
A. I have. 
R. D. Q. 71. Please state them. 


A. My principal reason for declining to answer that question was 
that in consequence of the litigation that I have had with the firm 


of John Matthews I do not propose to give them any information 
relative to my business. 


R. D. Q. 72. Did John Matthews ever get any other judgment 
against you except the one referred to by you of about fifty-five 


dollars? 
A. That question is answered in my cross-examination toward 
the close. 


Examination closed. 


(S'g’d) ROBERT M. GREEN. 


Sworn before me— 
ARTHUR MURPHY, Jr., 


Special Examiner. 


Adjourned to Friday, July 29, 1881, at 10 o’clock a. m. 


610 PHILADELPHIA, Pa., July 29, 1881—10 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


JAMES PATTERSON, a witness produced on behalf of the defendant, 
being duly sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is James Patterson; I am 39 years old; I reside 
at 1348 Park avenue, Philadelphia, and by occupation I am a manu- 
facturer of soda-water apparatus. 

Q. 2. Are you a member of the firm of Charles Lippencott «& 
Company ? 

A. Yes. 

Q. 3. How long have you been engaged in the business of manu- 
facturing soda-water apparatus ? 

A. Eleven years. 

Q. 4. When did you enter the firm of Charles Lippencott & Com- 
pany as a partner? 

A. In January, 1870. 
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Q. 5. Prior to that time were you engaged in business; and, if so, 
in what business and with whom ? 

A. I was employed by Charles Lippencott in the same business. 

Q. 6. Please state when you first entered the employ of Charles 
Lippencott. . 

A. In May, 1865. 

Q. 7. Please state the kind or kinds of soda-water apparatus you 
have manufactured. 

A. Generators, fountains, and draft fixtures. 

Q. 8. What is a generator? 
611 A. A machine for generating carbonic-acid gas. 

Q. 9. Please describe the construction of a generator as 
fully ‘as you can. 

A. Generators consist of three parts—the acid vessel, the carbon- 
ate chamber, and purifier. The acid vessel and body of generator 
are usually lined with sheet lead, the outer chambers being made of 
copper. : 
Q. 10. Please describe as fully as you can the construction of what 
you call the body of the generator. 

A. The body is a strong copper vessel bolted or soldered together ; 
it is lined inside with sheet lead; there are openings to let in the 
acid and marble dust and let out the refuse, and a paddle to agitate 
the contents. 

Q. 11. How much of the inner surface of the copper vessel does 
the lead lining cover in generators of this construction ? 

A. The whole of it. 

Q. 12. You speak of an opening to let in the acid. Do you mean 
to let in the acid from what you call the acid vessel ? 


Objected to as leading. 


A. Yes. 
Q. 13. How is the generator connected to the acid vessel ? 
A. By two brass necks, with flanges bolted together. 
Q. 14. To what are the other ends of these brass necks connected ? 
A. One to the acid vessel and one to the body of the generator. 
Q. 15. Is the brass neck which is connected to the y of the 
generator known in the trade by any special name; and, if so, what? 
A. The acid valve. 
612 Q. 16. Are such generators provided with what are called 
or known as bungs. 


Objected to as leading. 


A. Yes. 

Q. 17. Please describe the construction of such a bung, and in 
what manner it is attached or connected to a generator. : 

A. The bung is brass, with a hole in the centre. It has a screw 
with a cap on one end and a flange with a screw and jam nut on the 
other; the hole is made in the copper and the end with the jam nut 
set into the flange; the jam nut is then screwed inside, and the 
whole soldered fast to the sheet lining and copper. 
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Q. 18. Does this flange you speak of rest against the outer or the 
inner surface of the copper vessel ? 

A. The outer surface. 

Q. 19. Does this jam nut you speak of rest against the outer or 
the inner surface of the copper vessel? 

A. The inner surface. 

Q. 20. Is this jam nut placed between the lead lining and the cop- 
per vessel, or does it rest against the inner face of the lead lining? 

A. Against the face of the copper. 

Q. 21. Is it placed between the lead lining and the copper? 


Objected to as leading. Question withdrawn. 


Q. 22. When this jam nut is placed in position is it above or be- 
low the lead lining of the copper vessel? 

A. Below. 

Q. 23. Do you mean by this answer that the jam nut is inside of 
the lead lining? 


Objected to as leading. 


613 A. Well, we usually make:a recess or hollow in the copper. 

The jam nut is screwed on and goes into this hollow; then we 
load that flush with solder; then the lining covers the solder and is 
soldered fast around the hole. It all goes in one mass; it all melts 
together. We sometimes put the lining between ; but the other plan 
is the usual plan where we have a chance to make a hollow. 

Q. 24. When the lining is brought up over the solder covering the 
jam nut and soldered fast around the hole, as stated by you, to what 
is it soldered ? 

A. To the bung. 

Q. 25. Can you make a sketch showing the manner in which this 
bung with its flange and jam nut is connected to a generator and 
the connection of the lead ainn to the bung? 

A. A very rough one. 


Q. 26. Please make such a sketch as you are able to make your- | 


self showing this construction. 
The witness makes a sketch and hands it to counsel. 


Q. —. On thesketch just made by you what is the part which I now 
mark with the letter A? 

A. The bung. 

Q. 28. What is the part which I now mark with the letters B B? 

A. The flanges. 

Q. 29. The flanges of what? 

A. The flanges of the bung. 


Q. 30. What is the part which I now mark with the letters C C? 
A. The outside copper vessel. 

Q. 31. What is the part which I now mark with the letters D D? 
A. The inside sheet lining. 

Q. 32. What is that part which I now mark with the letter E? 
A. The jam nut. 
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614 Q. 33. Please mark on said sketch with the letters X X 
the points where the inside sheet lining is connected to the 
metal bung. 


The witness does so. 


Q. 34. When first did you see a generator with a bung attached 
and os as shown by the sketch made and produced by you? 
A. In 1864. | 


Defendant’s counsel offers the sketch produced by the witness in 
evidence, and the same is marked Defendant’s Exhibit Patterson 
Sketch, July 29, 1881, A. M., Jr., special ex’r. 


Q. 35. I don’t clearly understand from the indicating lines drawn 
from the letters X X whether or not you intend this sketch to show 
that the lead lining covers the entire inner face of the bung which 
projects below the jam nut E. Please explain this. 


Objected to as leading. 


: A. The lines: indicate the solder which holds the lining to the 
ung. 
Qr 36. How much of the inner face of the bung does the lead lin- 
ing cover? 

A. It does not cover any of it. 

Q. 37. Is the solder which connects the lead lining to the bung 
floated in between the lining and the bung or not? 


Objected to as leading. 


A. No. | 
' Q. 38. Then please explain how the lining is soldered to the 

yung. 

Ae The hole in the lining fits to the edge of the bung, and a plug 
is put in the hole and the solder floated over the bung and lining, 
joining the two together, sometimes a half inch thick. 

615 Q. 39. About how many generators with bungs attached 
and connected as described and illustrated by you did you 
see in 1864? 

A. That’s a hard thing to answer; two I used. 

Q. 40. Did you see generators with bungs of this construction sub- 
sequent to 1864? 

A. Yes. 

Q. 41. In what years? 

A. 1862 and 1863. 

Q. 42. I mean during any year or years after 1864. 

A. Yes; every year since; all the time since. 

Q. 43. When first did you see a generator consisting of an outer 
strong copper vessel, provided with a lead lining, covering the whole 
of the inner surface of such copper vessel ? 

A. About 1863. 

Q. 44. Did you see generators of this construction in any year or 
years after 1863 ? 

A. In every year since. 


Hee. 


206 ELIZABETH MATTHEWS ET AL., &C., VS. 


Q. 45. Have generators of this construction been in public use in 


this country, to your knowledge? 
Objected to as leading. 


A. Yes, sir. 
Q. 46. In what year or years? 
A. As long as I recollect, from 1863. 


Direct examination closed. 


Cross-examination by Mr. Betts: 


X Q. 47. Did you make an affidavit on the part of defendant in 
the suit of John Matthews vs. The Iron Clad Manufacturing Com- 
pany? 

Objected to as not responsive to the direct examination. 


A. I believe I did. 
616 X Q. 48. Did you say anything about lead-lined generators 
in that affidavit ? 


Objected to as not responsive to the direct examination and as 
the attidavit referred to is the best evidence of what ii contains. 


A. I may have. 7 
X Q. 49. Do you know whether you did or not? 


Same objections, and as a clear attempt to mislead the witness. 


A. I don’t remember. 

X Q. 50. What was your business before you entered the firm of 
Childs, Lippincott & Company as oom 

A. I was in the employ of Charles Lippincott. 

X Q. 51. Before entering their employ what was your business ? 

A. I was in the soap business. 

X Q. 52. Were you in the soda-water business at all before enter- 
ing the employ of Charles Lippincott & Co.? 

A. No, sir. 

X Q. 53. Had you any acquaintance with fountains or generators 
for soda before you entered the employ of Charles Lippincott & Co.” 

A. Very little. 

X Q. 54. Had you any acquaintance before that time ? 

A. I was employed next door to this same soda-water manu- 
factory. 

X Q. 55. Did you ever before you entered the employ of Charles 
—— assist in the manufacture of a generator ? 

A. No. 

X Q. 56. Please explain the exact operation followed in lining a 

generator with sheet lead, as you say was done. 
617 A. After the copper vessel is made and the brass-work sol- 
dered in the sheet lining, which is made to fit the inside of 

the copper, is put in in the proper holes are cut in it corresponding 
with the holes in the brasses, a plug is put in the holes,and solder 
floated around joining the lining to the brasses and body of 
generator. 
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X Q. 57. Please state what you mean by the brasses. 
A. The brasses are the inlets and outlets to the generator. 
Q. 58. Give their names. 
A. The bungs, cock seats, and acid valves, pipe connections. 
a) 
“3 


a 


X 

X Q. 59. How many of these brasses are they in all? 

A. In our generator, five. 

Q. 60. How many holes are made through the copper and lead 
lining in connection with these five brasses ? 

A. Five holes. 

X Q. 61. You say that solder is “ floated around joining the lining 
to the brasses and body of the generator” in your answer to X Q. 56. 
Do you mean by this what is ordinarily called sweating the lead 
lining to the generator? 

A. Well, no; though that is done sometimes. 

X Q. 62. Please explain just how the solder is “ floated around,” 
as you say ? 

A. The solder is melted on the joint and a heavy soldering iron 
run around on the melted metal, so that the whole of the parts ex- 
posed are stuck fast with the solder. 

X Q. 63. Was this inner lead lining soldered to each of the brasses 
you have spoken of, and at the different holes through which those 
brasses were inserted ? 

A. Yes. 

X Q. 64. In how many pieces was the lead lining put into the 
copper generator ? 

Two. 
X Q. 65. One into each half of the generator, do you mean ? 
618 A. Yes, sir. 
X Q. 66. Were the brasses fitted into the copper shell before 
the lead lining was put in? 

A. Yes, sir. 

X Q. 67. Were the holes in the iead lining corresponding to the 
five brasses made before the two parts of the generator were fastened 
together and the generator fad up? 

A. Yes, sir. 

X Q. 68. Were these two halves of the lead lining hammered up 


' inside the respective halves of the copper shell so as to get the exact 


shape of the shell before they were finally soldered into it? 

A. Well, they are formed before they are put in, but fitted close 
up afterwards by rubbing them; it is just the same principle as 
hammering, only we rub instead of beating; it makes it fit up 
neater. 

X Q. 69. Did you ever know of lead being used to line a soda- 
water fountain ? 

A. No. 

X Q. 70. Can you state what the effect of lining a soda-water 
—- with lead would be upon the soda water or the person who 
drank it ? 


Objected to as not responsive to the direct examination, and as 
the witness has not been called or examined as an expert in 
chemistry. 
\ 
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A. If it lay long enough it might be poisonous. 

X Q. 71. What is the object of the jam nut, marked E on Defend- 
ant’s Exhibit Patterson Sketch ? 

A. To hold the bung firmly in its place. 


X Q. 72. The flange B, of that bung marked A, is outside of the. 


copper shell of the generator, as I understand you ? 
619 A. Yes, sir. 


Examination closed. 


(Signed) JAMES PATTERSON. 


Subscribed and sworn to before me this 29th day of July, 1881. 
ARTHUR MURPHY, Jr., 
Special Ex’r. 


Adjourned to Tuesday, August 2d, 1881, at 11 a. m. 


PHILADELPHIA, Pa., August 2, 1881—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


JOSEPH BERNHARD, a witness produced on the part of the defend- 
ant, being duly sworn, deposes and says: 


Complainant’s counsel objects to any of the testimony of this wit- 
ness directed to show anticipation of the letters patents sued on in 
this case by prior knowledge or use, on the ground that the name of 
witness is not set up in defendant’s answer. 


Q. 1. What is your name, age, residence, and occupation ? 
A. My name is Joseph Bernhard ; Iam sixty-five years old; I re- 
side at No. 1741 Park avenue, Philadelphia; I am in the business 
of bell and brass foundry and soda-water apparatus. 
620 Q. 2. Please state fully what kind or kinds of soda-water 
apparatus you manufacture. 
A. The general soda-water apparatus in all its different branches. 
Q. 3. Give the names of the different kinds of articles you make. 


_ A. I make the generators, fountains, drawing apparatus, and what 
is generally used in the business. | 


Q. 4. What is a generator? 

A. A generator is the part of the apparatus where the gas is formed 
to be forced into the fountains. 

Q. 5. Please describe its construction. 

A. It is composed of a copper cylinder with a head on one end ; 
each is lined with a lead lining, and the two are flanged together 
with iron flanges and bolts. Attached to it is a vitrol head or ball, 
which is also flanged together and lined inside with lead,and attached 
to the generator by flanges or connections; some are flanged on, some 
are soldered on, and some are screwed on. The generator bas on the 
inside a shaft running through it, resting on the back part of the 
generator in a brass socket, in the head running through a brass 
stuffing box, in which it revolves. The shaft has attached on the in- 
side paddles to agitate the ingredients for making the gas. The acid 


i 
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ball or vitriol head hasa valve, or perpendicular shaft, you may say, 
on one end, having a leaden plug, which fits into a leaden valve at 
the bottom of it, and runs through the top through a stuffing box, 
by which means the valve on said rod can be raised and lowered so 
as to let the acid flow or be stopped at pleasure. 

Q. 6. When did you first see a generator of the construction just 
described by you ? 

A. The exact date I can’t give, but it was about 1848. 

Q. 7. Did such generators have any openings in them ? 
621 A. They have an opening on the top of the front; also 
one on the back part of it for connection for a stop cock ; 
there is also an opening underneath to draw off the waste materials. 

Q. 8. Please state whether or not this opening for a stop cock was 
known by any special name? 

A. It is known by the name of the gas cock. 

Q. 9. How was the connection for this stop or gas cock made in 
the generator ? 

A. There is a brass bung soldered in the copper-work of the gen- 
erator which has a screw inside by which the cock is fastened or 
screwed into it, and said cock has a screw on the top to make con- 
nections to lead off. 

Q. 10. Please describe how the opening was made in the generator 
for this brass bung. 

A. There was a round hole cut in, somewhat smaller than the 
brass bung; the copper is forced out from the inside to form a 
flange, so as to fit tightly around the brass bung, which is soldered 
into the generator. 

Q. 11. You say the copper is forced out from the inside. Do you 
mean by this that the copper is forced out in making the opening fur 
the brass bung? 


Objected to as leading. 


A. It is forced out after that hole is cut, as I stated before, for the 
yo to fit in and have a solid hold of the copper when it is sol- 

ered. 

Q. 12. What was done with the copper that was forced out in 
making this opening ? 

A. The copper which is forced out is merely to form a flange 
around the bung, as I have stated before, so as to give it a body for 
the solder. 

Q. 13. Do you mean that it is turned over around the mouth of 
the opening ? E 


Objected to as leading. 


A. Yes. 
622 Q. 14. Is this copper which is forced out and turned over 
around the mouth of the opening for the bung fastened to 

the generator ? 

A. It is a part of the generator. 

Q. 15. How was it nade to lay down smoothly around this open- 
ing ? 
27—119 
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A. It wasn’t made to lay down smoothly, but merely to stand up 
to form a flange around the bung. 

Q. 16. Please describe the construction of this brass bung and how 
it was inserted in the generator. 

A. The bung is of cylinder form, about an inch and a half long, 
about an inch and a half diameter, witha flange of about two inches 
and a quarter on one end, and a hole through the centre about an 
inch in diameter, in which hole there is a screw cut for the sto 
cock. This bung is inserted in the hole described before and sol- 
dered in. 

Q.17. Did the flange on the bung rest against the inside or the 


outside of the generator? , 
Objected to as leading. | 


A. The inside. 
(. 18. Please state how the bung was soldered into the generator. 


A. It wassoldered in with soldering irons and soft solder. 

(). 19. Was it soldered to the inside or the outside of the gen- 
erator ? 

A. The inside. . 

(). 20. Was it soldered to the inside of the copper shell or to the 
lead lining? 


Objected to as leading. 


A. To both. 
Q. 21. Please state how the bung was soldered to the lead lining. 
A. The bung is first soldered into the copper shell with fine 
623 solder: after the lead lining is put into the shell the bung is 
” soldered with coarser solder to the solder that was put on 
efore. 


Q. 22. (Question 21 repeated.) 

A. The solder originally from the first soldering forms around the 
bung and the lead shell is soldered with coarser solder to that of the 
bung and finer solder; that is the only way I can answer that ques- 
tion. 

Q. 23. In generators of the construction described by you did the 
lead lining cover any part of the metal bung? | 


Objected to as leading. 


A. Certainly ; it covers it all. 

Q. 24. What was the object of covering the metal bung with the 
lead lining? 

A. To keep the acid from acting on the brass, and also from act- 
ing on the fine solder. 

Q. 25. What was this fine solder composed of? 

A. Composed of two-thirds of tin and one of lead. 

Q. 26. What was the coarse solder composed of ? 

A. About one part of tin and two of lead. 

Q. 27. Did you ever make any generators of the construction you 
have described ? 

A. A large number of them. 
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Q. 28. When did you commence to manufacture such generators 
and how long did you continue to make them? 

A. From about.1848 to about 1873. 

Q. 29. About how many did you make during this period ? 

A. I can’t say, but I made hundreds of them. 

Q. 30. Were the bungs in the generators you made during this 
period constructed and attached in the manner described by you? 


Objected to as leading. 


A. It was. 
624 Q. 31. Did the lead linings in these generators cover the 
brass bung as described by you ? 


Objected to as leading. 


A. They did. 

Q. 32. Did you ever make any generators except those that were 
flanged and bolted together ? 

A. I made some soldered together. 

Q. 33. When did you first make any that were soldered together? 

A. I can’t say positive, but it was during the time I was in busi- 
ness. 

Q. 34. Can’t you fix the year or about the year? 

A. About 1858, thereabouts. 

Q. 35. Please describe the construction of these generators that 
were soldered together. ) 

A. They were in different forms ; some cylindrical and some sugar- 
loaf form. 

Q. 36. What were they made of? 

A. Copper. 

Q. 37. Were they lined ? 

A. Thev were. 

Q. 38. What with ? 

A. Sheet lead. 

Q. 39. How much of the interior surface of the copper did this 
sheet-lead lining cover ? 

A. The whole surface. 

Q. 40. Were they provided with bungs? 


Objected to as leading. 


A. They were. 

(). 41. Please describe these bungs and how they were attached to 
the generator. 

A. The same as that described before. 

Q. 42. What was the object and purpose of the flange on the bungs 
used by you in generators and the flange you formed around the 
bung by turning up the copper around the bung-hole ? 

A. To give it substance and strength. 
625-628 Q. 43. When did you first commence to manufacture 
soda-water apparatus? 
A. In 1844. 
Q. 44. At what place? 
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A. At old number 262 Market street, below Eighth street, Phila- 
del phia. | 

Q. 45. Did you carry on business there in yorreown name? 

A. I did. 

(). 46. How long did you continue in this business in your own 
name? 

A. Up to the present. 

(). 47. Were you ever connected in business with Joseph Hinder- 
meyer ? 

A. I was; he was a partner of mine. 

Q. 48. What was the firm name? 

A. Joseph Bernhard & Company. 


Recess until 2 o’clock p. m. 


2 o' CLOCK P. M. 
After recess. 


Examination of the witness BERNHARD resumed: 
a OK che * rk ca * 


629 Cross-examination by S. R. Berts, Esq.: 


X Q. 64. How old were you when you began your apprentice- 
ship? 

A. I was a little past 16 years old. 

X Q. 65. Have you in your possession a generator just like the 
generator described by you in your testimony already given, and 
which was made before the year 1870? 

A. I have not. 

X Q. 66. Can you tell me where I will find such a generator made 
by you before 1870? 

A. You will find one in Burlington, New Jersey; you will also 
find one in Washington, D. C.; you will find one in Alexandria, 
Virginia; vou will find one in Christina, Pennsylvania. I can’t 
place them here in the city. 

X Q. 67. Who has got the one in Burlington, New Jersey ? 
630 A. A person by the name of Barth. I think his first name 
is Michael. He is in the soda-water bottling business. 

X Q. 68. Who has got the one in Washington? —__ 

A. A firm by the name of Cowley and Coleman, over on the 
Island, back of the Smithsonian Institute. They are bottlers. 

X Q. 69. Can you give me the locality of some generator made 
by vou which is in New York city? 

A. I can’t place them. There is one I could refer you to at Phil- 
— New Jersey; the name was Powell & Gluck ; it was a firm; 
they were bottlers. Two in Easton, Pa.; one to John Steele, bottler ; 
the other was to Banes & Kohl; they were bottlers. 

X Q. 70. How many separate brasses, including cocks and other 
brass connections, were there in each of those generators about which 
you have testified on your direct examination? 

A. Some 12 or 14—that is, sets; there were generally two or 
three in one piece. | 
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X Q. 71. How many holes were there in the shell of each gener- 
ator through which to insert the brasses or connections? 

A. Four. 7 

X Q. 72. Were the brasses inserted before the lead lining was 

ut in? 
Z A. They were. 

X Q. 73. In how many parts was the copper generator before it 
was finally put together? 

A. Four—that is, not including the brass-work. 

X Q. 74. In how many parts was the lead lining before it was fast- 
ened or put into the copper shell or shells ? 

A. Four. 

X Q. 75. Did each of these four parts of the lead lining corre- 
spond to some one of the four parte of the copper shell? 

A. They did. | 

X Q. 76. Did these four parts of the lead lining have holes 
631 put through them to correspond to the holes in the copper 
Rp before the generator was all put together? 

A. Yes. 

X Q. 77. In the process of putting the copper shell together and 
m0 yy lining inside of it was the lead lining soldered to the copper 
shell? 

A. Where the openings were it was. 

X Q. 78. How were the four parts of the copper shell fastened to- 
gether? : 

A. By flanges and bolts. 

: Q. 79. How were the four parts of the lead lining fastened to- 
gether ? 

A. Flanges laid over the copper flange of the generator and ball 
and screwed together with the flanges and bolts as before stated. 

X Q. 80. Did you ever see tin used as a lining for a generator ? 

A. No, sir; it wouldn’t do for it; the acid would eat it up. 

X Q. 81. Did you ever see lead used as a lining for soda-water 
fountains? | 

A. No, sir. 

X Q. 82. When you state in your answer to Q. 16 of the flange of 
the bung which you describe as being in these generators, being 
“about two inches and a quarter,” am I to understand you that 2} 
inches is the greatest length of the flange ? 


Objected to as indefinite. 


A. For that particular brass which was described it was 2} inches. 

- Q. 83. Give me the name of that particular brass to which you 
refer. 

A. It is the brass where the gas is drawn off from the generator. 

X Q. 84. Why did you not use a solder composed entirely of tin in- 
stead of putting lead in it? 

A. Tin won't do to solder with. 

X Q. 85. Why not? 
632 A. The adhesion from tin will not take the soldering iron 
sufficiently solid to make a solid joint. 


Adjourned to Aug. 3d, 1881, at 10 o’clock a. m. 
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PHILADELPHIA, Pa., August 3d, 1881—10 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of the witness BERNHARD resumed : 


X Q. 86. Can you now give me the locality of any other gener- 
ators of this kind you have described in your direct testimony than 
those you have already given ? 

A. Rice and McKinney, 6th street, below South street, in this city. 
There were two very large ones furnished them. Cecil & Russell, 
Front street, above Christian, in this city, they got one. Jacob 
Youngblood, Christian street, above 6th; James , Brisbane, Second 
street, below Bainbridge; Wendell—his first name I don’t know— 
Front street, below Dock street; Henry Blair, Eighth and Walnut 
streets, Pachmen, Chestnut street, above Third; F. Brown, Fifth 
and Chestnut; 8S. Sines, 12th and Chestnut ; O.S. Hubbell, Chestnut, 
above Broad; Rour, Eighteenth street and Market; Simes & Son, 
Fifteenth street and Market; L. Hubbard, 6th, below Race street ; 
George Bowers, 6th and Vine streets; Stackhouse, 8th and Green 
streets: Grimball & Cole, Manayunk, Philadelphia; Dr. Squares, 
Germantown, Philadelphia ; Todelott & Brother, Germantown, Phil- 

adelphia; Dr. Hughes, 8th and Race streets; A. McFarland, 
633 Minor, below 6th street. There are some more, but I cannot 
place them. 

X Q. 87. Please state which of the generators you have named 
were made by you before the year 1874. 

A. All those that I have mentioned. | 

X Q. 88. Have you any generator in your possession like those 
you have described on your direct examination that was made by 
you before 1876? 

A. I have not. 


Counsel for complainant now calls for the production of one or 
more of the generators which the witness has testified are in Phila- 
delphia and are like those he has testified about on his direct exam- 
ination, and which it appears were manufactured by the witness. 

Counsel for complainant, in view of the fact that defendant’s 
counsel refuses to make any reply to the above request or to accede 
thereto, gives notice that he will object to the testimony of this wit- 
ness relating to the construction of these generators on the ground 
that it is not the best evidence, and that one or more of the gener- 
ators which witness has testified embody the constructien should be 
produced as the best evidence of what that construction was. 

Defendant’s counsel states that such generators are expensive, 
and he does not feel that it is necessary for him to put his clients 
to the expense of purchasing one, as the proof as to the existence 
und use of such generators is abundant and conclusive. 

Counsel offers to produce one, provided it can be had, if the com- 
plainant will pay for it. 
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634 Complainant’s counsel submits that it is improper that 
complainant should be called upon to pay for the production 
of evidence for the defence. 


* * * x * x * 


Cross-examination closed. 


Redirect examination by Mr. WEBB: 


R. D. Q. 89. How much would one of these generators such as 
you have been testifying about cost ? 
635 A. From $260 to $400; it depends on the size; they are all 
constructed in the same way. 
(Signed) JOSEPH BERNHARD. 


Subscribed and sworn to before me this 3d day of August, A. D. 


1881. 
ARTHUR MURPHY, Jr., 
Special Examiner. 


Defendant’s counsel states that he has just learned by letter this 
morning of the death of Mr. Andrew J. Morse, of Boston, Mass. ; 
that Mr. Morse was regarded by counsel as one of the most impor- 
tant witnesses for the defendant, and that counsel endeavored on 
several occasions to call Mr. Morse to the stand, but was unable to 
do so on account of Mr. Morse’s serious illness, which extended, as 
counsel is informed, over a period of six months prior to his death, 
a week ago. 

Geanell, therefore, now gives notice that he shall hereafter prove 
statements made by Mr. Morse prior to his death relevant to the 
issues herein. : 

Counsel for complainant states that he will object to any such evi- 
dence as incompetent. 


636 ) PHILADELPHIA, Pa., August 4th, 1881—10 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Cuartes Liprtncort, a witness produced on behalf of the defend- 
ant and being duly sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Charles Lippincott ; I am 58 years old; I reside 
at No. 1429 North Sixteenth street, Philadelphia; I am by occupa- 
tion a manufacturer of soda-water apparatus, fountains, generators, 
ete. 

Q. 2. What is a generator? 

A. A vessel for making carbonic-acid gas. 

Q. 3. How long have you been manufacturing generators? 

A. Since 1849, but more especially since 1865; I have made more 
of a specialty of that particuJar branch since 1865. 
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Q. 4. Please describe as fully and particularly as you can the con- 
struction of generators such as you made in 1865. 

A. You had better put that 1866 or 1867; I couldn’t swear as to 
1865. 

(. 5. Please describe as fully and particularly as you can the con- 
struction of generators such as you made in 1867. 

A. The body of the generator is a vessel made of heavy copper. 
soldered in the centre with a continuous sheet-lead lining, with an 
inlet and outlet bung. The bungs are made of brass, with a flange 
and a jam nut; to attach those bungs to the body of the generator 
we cut a hole in the sheet lining to correspond with the hole in the 

copper, and slip them in so that the flange rests on the out- 
637 side of the copper, and then we screw up the’jam nut, making 

an inner and outer flange. We then solder the inner flange, 
which is the jam nut, being flushed with the copper. The lead lin- 
ing is put in after the jam nut or flange is put on and soldered. We 
then put a plug, after the lining is put in, in the bung and float 
solder around it. We make the lead lining identical with the shell 
in every particular, so that the two are just alike, excepting that one 
is just smaller to go inside. | 

Q. 6. You say the body of the generator is a vessel made of heavy 
copper soldered in the centre; is this copper vessel made in two 
halves? 

A. Well, they are not just halves; the upper and lower part is 
not always the same. 

Q. 7. What is the difference between them ? 

A. They could be made just alike; not material whether one is 
just like the other or not. The upper part has the vitriol opening ; 
the lower part has the inlet to admit the shaft to stir the contents 
in it. 

Q. 8. Please describe how the upper and lower parts forming the 
copper shell are brought together and soldered. 

A. They are merely slipped together and soldered. 

Q. 9. Please describe the construction of the lead lining. 

A. We form the lead lining the same as we do the copper shell, 
as near as possible; put it in, and if there should be any air or any- 
thing in between them we rub the lead smooth so that it conforms 
to the copper shell. . 

Q. 10. Please state of how many parts the lead lining is composed 
and how those parts are joined together. 

A. It is composed of two parts soldered together. 

Q. 11. Are the two parts which form the lead lining soldered 
— a or after the lead lining is inserted in the copper 

shell 7 
638 A. They are not—that is, in some instances they are not, 
and they may be in others. It is rather easier to make them 
without being soldered together. When I speak of their not being 
soldered I speak of our generators as a general thing—those we have 
made since 1866. 

Q. 12. Am I to understand from your last answer that vou have 

made the lead lining in both ways ? d 
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Objected to as leading. 


A. I can’t answer that positively. We may have and we may not 
have made them sallastdl tonstions before we put the two shells to- 
gether. We solder them fast to the copper shells before slippin 
—_ together, for the reason that they are less liable to blow or col- 
apse. 
Q. . After the lead lining is made how is it inserted in the cop- 
r shell? 
ae I thought I described that already. It is put in the shell, and, 
as 1 said before, if it does not conform to the shell it is rubbed to 
make it conform ; a hole cut the size of the bung and a plug put in 
it; I should have said a hole cut the size of the bung and brought 
up over the inner face of the bung, so that no acid can come in con- 
tact with the bung. 
: Q. 14. What is it that is brought up over the inner face of the 
ung? 


Objected to as leading. 


A. The lead a it is the continuous lead lining. 
Q. 15. Is the lead lining connected to the inner face of the bung 
in any way; and, if so, how? 


Same objection. 


A. It is soldered fast; it comes up probably half way over the 
inner face of the bung; tie other half is required to solder the two 
together. 
639 Q. 16. When first did you make a generator in which the 
lead lining covered the inner face of the metallic bung? 


Same objection. 


A. We made them from 1866 or 1867 until the present time; I 
am not exactly clear on those two dates, whether it was 1866 or 
1867 ; I could find out. 

Q. 17. About how many generators of this construction have you 
made during this period ? 

A. Not lessthan five hundred, and probably a thousand ; I could 
not tell without referring to my books. 

Q. 18. And how many have you sold? 

A. Well, I would answer that by saying that we have less than 
ten on hand now. 

Q. 19. About how many generators have you made provided with 
a continuous lining of sheet lead ? 

A. We made them, I think, in the years 1874 and 1875 by flow- 
ing the lining in, and it would amount to probably one hundred and 
fifty or less; all the other years we lined them with a continuous 
sheet-lead lining, as described ; I think this is the date; I know it 
was since 1873 the two years only that we did not line them with a 
continuous sheet lining. . 

Q. 20. During the years 1866 or 1867 to 1873 about how many 
such generators did you make? 

A. I can only approximate to the number without looking at our 
28—119 
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books, but not less than three hundred ; it may have been six hun- 
dred ; I know we sold some those years—over a hundred generators 


that were made that way in one year. _ 
(). 21. In generators of the construction described by you what 


was the object and purpose of making an inner and outer flange to 
the bung” 


Objected to, as it nowhere appears that the bung had an inner 


flange. 
640 Defendaunt’s counsel refers the court to answer 5. 


A. It was for several purposes, so that the bung would go just so 
far in and leave the bung projecting equally in all of them, to 
strengthen them, to strengthen both the bung and the shell, making 


the bung very much more secure than it would be without the - 


flanges. 

(). 22. Have you recently at my request endeavored to find a gen- 
erator of the construction described by you which was made by you 
prior to the year 1870? 

A. i have. 

(). 23. Please state the result of your search. 

A. We have not found any, partly for the want of time and for 
the reason that nearly all of our customers in the city of Philadel- 
phia do not use generators, but buy the soda water made by us. 
Last winter we exchanged a number of them and melted them up ; 
the reason why we did not renew them instead of melting them 
up was that our generators, made in the first years of our manufacture 
were made with the acid head too small; they have been replaced 
with those made in later years. 

(). 24. Please look at the article now shown you and state, if you 
know, what it is? 


Article shown witness. 


A. It’s one of the bungs of a generator. I cannot tell whether it 
is the inlet or outlet bung; it is one or the other. 
Q. 25. Do you know of whose manufacture it is? 
A. Yes, sir; one of Hindermeyer’s. 
» Q. 26. Does it show the method of attaching the bung to the gen- 
erator ? . 
A. Yes, sir. 
(). 27. Is it like or unlike the method practiced by you of attach- 
ing a bung to a generator? 
641 A. It is substantially the same; the different workmen 
would bring the lead lining nearer or farther from the inside 
surface of the bung and let the solder float over more or less of the 
inside surface of the bung. 


Defendant’s counsel requests the examiner to mark the article 
produced and shown the witness “Generator Bung” for identifica- 
tion, Aug. 4, 1881, A. M., Jr., Sp. Ex’r. 


Direct examination closed. 


. 
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Cross-examination by S. R. Betts, Esq. : 


X Q. 28. Is Mr. James Paterson, of Philadelphia, a partner of 
yours ¢ 

A. Yes, sir. 

X Q. 29. What is the firm name? 

A. Charles Lippencott & Company. 

X Q. 30. In the bungs you have spoken of as applied to genera- 
tors was the flange which formed part of the bung on the outside 
of the copper shell of the generator when the bung was in position ? 

A. Yes; one of them was outside—thut is, the flange you speak of; 
one was outside and one was inside. 

X Q. 31. I ask you about the flange of the bung which was solid 
with it and formed part — it; was that on the outside ? 

A. On the outside; yes, sir. 

X @. = And did it rest against the outside of the copper shell ? 

A. It did. : 

X Q. 33. Was not the nut which was used on the inside to hold 
the bung in place what is usually called a jam nut? 

A. Yes; it is a jam nut, you say, to hold in place. It is not only 
to hold it in place, but to strengthen the shell as well; if only to 

hold in place it might be made much less. 
642 X Q. 34. Was not this jam nut screw threaded and capable 
of being screwed off and on from the bung? 

A. Yes, sir. 

X Q. 35. How many holes altogether did the copper shells of 
your generators have through them for the insertion of bungs and 
brasses of various kinds ? 

A. Our small generators for filling fountains had six. 

X Q. 36. Is that the kind of which you have spoken in your testi- 
mony ? 

A. Yes, sir; we frequently made them with more, but those were 
the regular ones. 

X Q. 37. Were the bungs and brasses fastened in their places in 
the copper shell before the copper shell was put together ? 

A. Generally. 

X Q. 38. Were they not always. 

A. Yes; of our regular generators they were always. 

X Q. 39. Please explain the exact operation followed in lining a 
generator with sheet lead. 

A. We form up the sheet Icad, as near as we can, the same size 
and shape as the shell; we then put it in and cut a hole in it very 
little smaller than the bung to let the bung project only to the under- 
side of the sheet lead ; after rubbing the lead to conform precisely 
with the shell we put a stopper in the bung and flow solder around 
them, soldering the bung and lining together. 

X Q. 40. You speak of cutting holes in the sheet-lead lining; are 
those cut before,the generator is put together ? 

A. Yes, sir. 

X Q. 41. Are there six holes through the lead lining to corre- 
spond with the six holes in the copper shells ? 
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as 


A. Yes, sir. 
X Q. 42. What was the composition of the solder you used in 
connection with those generators? ; 
643 A. Very coarse solder; it is made of tin and lead, just 
coarse enough to run. 

X Q. 43. What proportion of tin to what proportion of lead ? 

A. That I can’t tell exactly. Well, from, I would say—from } to 
} tin and the rest lead. 

X Q. 44. Did you ever use pure tin solder in a generator ? 

A. No, sir. 

X Q. 45. Why not? 

A. Because the coarse is very much better. 

X Q. 46. Why ? ; 

A. It is more expensive. Our rule isin making up anything of 
the kind to make it as cheap as we can where it is as good. 

X Q. 47. Would pure tin solder resist satisfactorily the action of 
the acid used in generators? 

A. No; it would not, and is never used; pure tin solder is never 
used excepting for soldering pure tin metal. 

X Q. 48. Did you ever line a generator with tin metal ? 

A. No, sir. | 

X Q. 49. Would that be a suitable material to line generators ? 

A. No, sir; I don’t think so. 

X Q. 50. Why not? 

A. It is very much more expensive than the lead, and I don’t 
think it would last as long, although I have never tried the experi- 
ment. 

X Q. 51. Did you ever line a soda-water fountain with sheet lead ? 

A. No, sir. 

X Q. 52. Would sheet lead be suitable for lining for soda-water 
fountains ? 

A. We don’t consider it so. 

X Q. 53. Why not? 

" Well, the soda water would become impregnated with the 
ead. 
X Q. 54. Was the lead lining of your generators soldered 
644 to the bungs or brasses and to the copper shell at and around 
— of the six holes through the dullge have spoken of? 
. It was. , 

X Q. 55. How were the two halves of the lead lining fastened to- 
gether ? 

A. They were butted up together and sweated to the copper. 

X Q. 56. Please explain what you mean by the term “ butted up ” 
and by the term “sweated.” : 

A. “ Butted up” is where the linings come together end to end. 
“Sweating” is not using any solder, both metals having been tinned 
before by blowing on. them with a gas jet, the tin melts, and they 
become soldered together. Not all our generators are put together 
that way. 

X Q. 57. How are the others put together? 

A. Both halves being lined, the upper half like a cone, the lower 
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half slipping in, leaves the upper half projecting about half an inch, 
which forms a receptacle for the solder. 

X Q. 58. Is the lead lining soldered to the copper shell by these 
methods around the central part of tle generators ? 

A. Yes, sir. 

X Q. 59. How can you take the lead lining out of a generator 
that has been used if you desire to do so? 

A. We put it right on the fire; that melts the solder which 
fastens the shell to the lining; unscrew the jam nuts; then the 
lining is free to come out. 

X Q. 60. Did you ever line a generator yourself? 

A. No, sir. 

X Q. 61. Did you ever solder the brasses into a generator since 
1866 ? 

A. I have not. 

X Q. 62. Did you see the interior of all the generators made by 
your firra between 1866 and 1873? 

A. No. 
645 X Q. 63. Do you know, of your own knowledge, the exact 
construction of the minute details of the interior of those gen- 
erators, such, for example, as how far a workman would carry the 
solder around a bung that he was inserting ? 

A. I do. 

X Q. 64. How do you know this? 

A. Before 1873 I gave the copper shop my individual attention. 
We made the generators in lots of ten to twenty-five in winter time, 
and it was my practice to see the inside of every generator and 
fountain before they were put together. After 1873 Mr. Patterson 
divided the overseeing of our copper-work with me, and the last 
three or four years has taken my place almost entirely. 

X Q. 65. Please give me the names of all persons who have in 
their possession generators such as you have described on your direct 
examination manufactured by you prior to 1872. 

A. I can’t give you a name now, not a single name. As! said 
before, we have exchanged a great many of those generators. 

X Q. 66. Is there no way in which you can find and state to me 
the locality of a generator such as you have testified about made by 
you prior to 1872? 

A. No way, except by searching our books and writing to them to 
know whether they still have a generator on hand which we sold 
them ; that we have not had time to do since we have been notified 
of your wanting it. There are none in Philadelphia, that we know of. 

X Q. 67. What makes it so difficult for you to produce such a gen - 
erator ? 

A. We sell them at a great distance, and all over the United States, 


Complainant’s counsel now calls for the production of a generator 
made by the witness prior to 1872, as testified to by him. 


646 Defendant's counsel replies that on yesterday he requested 


Mr. Lippincott to produce a generator made by him prior to 
1870; that this morning he was informed by Mr. Lippincott that 


. 
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they could not find one in Philadelphia, and had not had time to 
communicate with out-of-town customers whose names appear on 
their books as having purchased such generators ‘prior to the time 
mentioned. | 

Counsel also states that as soon as Mr. Lippincott succeeds in find- 
ing such a generator he will produce it and introduce it in evidence. 


X Q. 68. Did you make an affidavit on the part of the Iron Clad 
Manufacturing Co. in the suit of John Matthews against them ? 


Objected.to as not responsive to the direct examination. 


A. I believe I did. I did. 
X Q. 69. Do you come here to testify under a subpoena or asa 


voluntary witness ? 
jected to as immaterial. 


A. I did not volunteer to come here, but was brought here by Mr. 
De Lacy. I was not'subpeenaed. 

X Q. 70. As I understand you, you say that the method of attach- 
ing the generator bung to the generator shown in this exhibit 
marked “Generator Bung” for identification, Aug. 4, 1881, is sub- 
stantially the saine as the method practiced by you in your genera- 

tors and about which you have testified ? 
647 A. Yes; as I explained before, the workmen, some of them, 
cut more or less of the lead away in making the hole in the 
lining. 
Cross-examination closed. 


Redirect examination by Mr. WEBB: 


R. D. Q. 71. Are you an interested party in the result of this liti- 
gation? . 

A. I don’t know that I am in any way. 

R. D. Q. 72. After a jam nut has been screwed onto the bung, as 
described by you, and soldered to the copper shell how can you un- 
screw the jam nut? , 

A. No other way that I know of than by putting it on the fire 
and melting the solder and unscrew it while it is in a liquid state. 


Recrass: 


R. X Q. 73. What was the width of the metallic part of the jam 
nuts used by you on generator bungs, as you have testified ? 

A. I might say from a quarter of an inch to an inch; they are 
octagon or hexagon in shape; I don’t know which. 

R. X Q. 74. Is the nut which appears on this exhibit marked 
“Generator Bung” for identification, Aug. 4, 1881, as screwed onto 
—— just below the copper shell what you call a jam nut? 

. It is. 
(S’g’d) CHARLES LIPPINCOTT. 


Subscribed and sworn to before me this 4th day of August, 1881. 
ARTHUR MURPHY, Jr., 


Special Examiner. 
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648 Circuit Court of the United States for the Southern District 
of New York. 


JoHN MatrHews, Complainant, 
v8. 
THe Iron Crap MANUFACTURING Company, Defendant. 


Testimony taken de bene esse on the part of the defendant for final 
hearing, under the U. S. Revised Statutes, before Arthur Murphy, 
Jr., special examiner. 


CuicaGo, ILL., August 12, 1881—11 o’clock a. m. 


Met pursuant to notice. 
Present: Samuel R. Betts, ., of counsel for complainant, and 
Ernest C. Webb, Esq., of counsel for defendant. 


Adjourned to 2 o’clock p. m., Aug. 12, 1881, same day. 


Aveust 12, 1881—2 o’clock p. m. 


Met pursuant to adjournment. 
Present : Counsel as before. 


HERMAN WILL, a witness called on behalf of defendant, being 
duly sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 
649 A. My name is Herman Will; I am 36 years old; | reside 
at No. 248 Rebecca street, Chicago; I am by occupation a 

brass finisher. 

Q. 2. What is your business at the present time ? 

A. Iam a manufacturer of brass goods, copper goods, soda and 
mineral water apparatus. 

Q. 3. How long have you been engaged in this business? 

A. Since 1864 I have been in this business of handling soda- 
water machinery. 

Q. 4. In whose employ were Ly in 1854? 

A. In the employ of Fuller & Ford, of Chicago. 

Q. 5. What kind or kinds of goods did Fuller & Ford make in 
1864” 

A. They made copper and brass goods, soda and mineral water 
machinery, soda fountains, generators, etc. 

Q. 6. What kind of soda-water fountains did they make? 

A. Copper and iron; they were lined with block tin. 


Adjourned until 10 o’clock a. m., August 13, 1881. 


SATURDAY, August 13th, 1881—10 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Direct examination of the witness WILL resumed: 


Counsel for complainants, in view of the last answer, now asks 
counsel for defendant whether this witness is called tq prove prior 
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knowledge or use of any of the inventions described and claimed in 
the letters patent sued on. ; 

650 Defendant’s counsel replies that this witness is called to 
prove his knowledge of the state of the art in soda-water 

fountains and generators. 

Complainant’s counsel objects to any and all testimony of the wit- 

ness that may be directed or tend to prove prior knowledge or use 

of the patented inventions sued on, on the ground that the name of 

witness is not set up in defendant’s answer in this case. 


Q. 7. What kind of work did vou do at Fuller & Ford’s in 1864? 

A. General brass-work and soda and mineral water apparatus. 

() 3. Please describe as fully as you can the construction of iron 
fountains lined with block tin, made by Fuller & Ford in 1864. 

A. I think they were made later, such fountains as you wish me 
to describe; we made fountains in 1866 and 1867, etc. 

Q. 9. Please describe as fully as-you can the construction of iron 
fountains lined with block tin, made by Fuller & Ford in 1866. 


Objected to, as name of witness is not in answer. 


A. There were two iron cylinders with a sheet lining of block tin 
flanged, spun upon a wooden block or beat up with mallets; these 
block-tin actin. fit the iron cylinders, and the upper half of iron 
cvlinder of fountain has a brass socket, with a thread inside of socket 
to screw the fountain cock into the socket ; a thread on the outside of 
brass socket for a lock nut to hold socket in place; the block-tin 
lining soldered to the brass socket on the inside of fountain ; rubber 
circle to make the joints in centre of fountain. 

Q. 10. Please state how these two cylinders you have described as 

forming the fountain were fastened together. 
651 A. They were fastened together with bolts. 
Q. 11. Is this brass socket you speak of known in the trade 
by any particular name; and, if so, what? 

A. We call it an inlet. It is the only opening the fountain has 
got when the cock is unscrewed or taken out. 

Q. 12. You say this brass so¢ket is secured on the outside by a 


jam nut. Is it fastened on the inside in any way ; and, if so, how? — 


A. By soldering the block-tin lining to the brass socket. 
Q. 13. Do the bolts which unite the two iron cylinders also unite 
the tin linings to those cylinders ? 
A. They do by compression. 
Q. 14. Are the iron cylinders and the tin linings flanged at the 
centre ? 
A. Yes, sir. 
Q. 15. Then, as I understand your description, these bolts which 
unite the cylinders and linings pass through the flanges; is that so? 
A. Yes, sir; also through the rubber. 
Q. 16. Then this rubber circle that you speak of is a narrow strip 
> rabber laid between the meeting flanges of the tin linings; is 
iat so % 


Objected to as leading. Question withdrawn. 
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Q. 17. Please describe the rubber circle you speak of and how it is 
secured in the centre of the fountain to make the joints tight. 

A. The rubber circle, the width and diameter of flange on fountain, 
same number of holes punched in rubber circle as there is in the 
iron fountain flange. It is secured by the bolts passing through the 
holes in flange through the holes in the rubber, and drawn up to 
hold the necessary pressure. 

Q. 18. Can you make a sectional sketch showing the construction 
of such fountain ? 

A. I can. 
652 Q. 19. Please do so. 


Witness proceeds to make a sketch. 


Q. 20. Does the sketch which you have just made illustrate the 
fountains about which you have been testifying ? 

A. It does. | 

Q. 21. What is the part on said sketch which I now mark with 
a _— AAA and the part which [ now mark with the letters 

B? 

A. The A AA A represent the iron shell or cylinder, the B B B 
B the block-tin lining. 

Q. 22. What is the part on said sketch which I now mark with 
the letter C? 

A. The brass inlet. 

Q. 23. What is the part on said sketch which [ now mark with 
the letter D?. 

A. The lock nut. 

Q. 24. What is the part on said sketch which I now mark with 
the letters X X? 

A. Flange on brass socket or inlet. 


Defendant’s counsel offers the sketch made by the witness in evi- 
dence, and the same is marked Defendant’s Exhibit Fuller & Ford’s 
1866 Iron Fountain, Arthur Murphy, Jr., special examiner, August 
13th, 1881. 


Q. 25. About how many fountains of the construction described 
by you and illustrated by your sketch did Fuller & Ford make in 
1866 ? 

A. Well, I know they made one. How many more I could not 
say. It might be a thousand, for all I know. 

Q. 26. Did they continue to make fountains of this construction 
after 1866; and, if so, in what year or years ? 


Objected to as leading. 


653 A. About that time Mr. Fuller sold his interest to David M. 
Ford. Mr. Ford continued in manufacturing fountains up to 
1872 or 1873; I am not positive when he was superseded by the D. M. 
Ford Manufacturing Company. Finally the institution was called 
the Chicago Water and Gas Pipe Company, which firm continued 
the business of soda and mineral water apparatus and fountains. 
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Q. 27. Did David M. Ford ever make any fountains of this con- 
struction ; and, if so, when first? 


Objected to as leading. 


A. About 1865 or 1866,1 think, he commenced making these 


fountains and generators. 

Q. 28. What were these fountains used for? 

A. They were used for soda and mineral water, mead, root beer, 
and all kinds of aerated beverages. 

Q. 29. How do you know this? 

A. I was employed by Mr. Ford in August, 1864, after returning 
from the army. 

(. 30. Well, how do you know that such fountains were used for 
the purposes stated by you? 

A. Because they were manufactured for druggists and soda-water 
factories. 

Q. 31. Do you know personally whether such a fountain as you 
have described was ever uscd for soda or other aerated waters? | 


Objected to as leading. 


A. Yes, sir; I do know they were used for that purpose. 

(). 32. When first did you know of the use of such fountains for 
the purpose stated ? 

A. In 1858 and 1859, when I was an apprentice boy. 

Q. 33. About how long did David M. Ford continue to manu- 
facture iron fountains of the construction described and illustrated 

by you” 
654 A. About from 1866 to 1872. 
Q. 34. About how many such fountains did he make dur- 
ing this period ? 

A. 1 can’t state the exact number. 

Q. 55. Give it as near as you can. 

A. Well, I should judge about three or four hundred. 

(Q. 36. Did he sell any during this period ? : 

A. He did. 

Q. 37. About how many ? 

A. He sold all he made. The reason I know is because I bought 
all finished machinery, partly finished, and rough castings of the 
David M. Ford concern, and there was no fountains of this descrip- 
tion on their premises that I could see. 

Q. 38. Please state whether or not any of these fountains were in 
use during the years 1866 to 1872. 

A. They were. 

Q). 39. How extensively? 

A. All that he manufactured, I presume. 

Q. 40. Please look at the article now shown you and state if you 
know what it is. 

A. It is a soda fountain manufactured by David M. Ford for 
Hutchinson & Sons about 1878 or 1879—I beg pardon—1868 or 
— before the Chicago fire. When was the fire? About 1871, 

think. 
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Q. 41. Please state how you know that this soda fountain was 
made by David M. Ford in 1868 or 1869. 

A. By the construction of the fountain; also brass inlet, brass 
base, and being a fac simile to the fountain made at that time. 

Q. 42. Please state how you know that David M. Ford made any 
fountains in 1868 or 1869 like the fountain just produced. 

A. I was in his employ at that time and worked on all the brass 
parts of the fountain. 

Q. 43. How many fountains like the one just produced did David 

M. Ford make for Hutchinson & Sons in 1868 or 1869? 
655 A. I think about three hundred. 
Q. 44. Of what material is the fountain just produced 
com posed ? 

A. Sheet iron, solder, and brass. 

— Please describe the construction of the fountain just pro- 
duced ? 

A. Sheet-iron cylinder riveted up the centre; the rivets and seam 
on the inside of the cylinder are flooded with solder or tin; a circle 
of the same material, or rather sheet iron, inserted in top and bottom, 
soldered into position ; brass inlet or socket, brass or iron foot piece, 
a narrow strip of iron around the centre of fountain, also soldered 
into place; one iron band soldered on top of cylinder; that is the 
fountain as I see it here. 


Complainant’s counsel requests the examiner to certify that the 
fountain produced before the witness when he made his last answer. 

The examiner so certifies. 

Defendant’s counsel requests the examiner to mark the fountain 
produced and shown the witness Ford’s Sheet-Iron Fountain for iden- 
tification. 

The examiner marks said fountain “ Ford’s Sheet-Iron Fountain 
for identification, August 13, 1881, A. M., Jr., Sp. Ex’r.” 


Adjourned to August 13, 1881, at two o’clock p. m. 


Avuaust 13, 1881—Two o'clock p. m. 
After recess. 
Present: Parties as before. 


656 Q. 46. Were these fountains like the one mark- “ Ford’s 
Sheet-Iron Fountain for identification,” used for any purpose 
to your knowledge; and, if so, for what ae 
— They were used for soda water by Hutchinson & Sons, Chicago, 
Q. 47. What kind of generators did Fuller & Ford make? 
A. Copper and iron. 
Q. 48. Have vou here with you a sketch which you have made for 
the pur of illustrating these generators? 
A. I have. 
Q. 49. Please produce it? 


Witness produces sketch. 
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Q. 50. What do the letters A A A A, which I now mark on the 
said generator sketch, designate ? 

A. The iron halves of generator. 

Q. 51. What do the red lines on said sketch indicate? 

A. They indicate the lead lining of the generator. 

Q. 52. How much of the interior surface of a generator, such as 
you have illustrated, did the lead lining cover? 

A. The lead lining covers all the iron inside of the generator. 

Q. 53. What are the parts on said generator: sketch which I now 
mark with the letters B, C, D, E, F, G? ; , 

A. B is an inlet; C is an outlet; D is an outlet to the gas; E is 
the stud where the vitriol pot rests; F is a stuffing or packing box 
for agitator, sometimes called the mixer; G is the rear stud which 
holds the mixer in place or in parallel line with the packing box. 

Q. 54. What are the parts on said generator sketch marked H H? 

A. The mixer or agitator. 

Q. 55. What are the parts I I? 

657 A. Flanges of generator. 


Defendant’s counsel offers the generator sketch produced by the 
witness in evidence, and the same is marked Defendant’s Exhibit 
Fuller & Ford Generator: Sketch, August 13, 1881, A. M., Jr., 
Sp. Ex’r. 

Q. 56. When did Fuller & Ford first make iron generators of the 
construction illustrated by Defendant’s Exhibit Fuller & Ford Gen- 
erator Sketch ? 

A. In 1865 and 1866. 

Q. 57. About how many did they make in those two years ? 

A. They made one; how many more I don’t know. 

Q. 58. What is a generator used for ? 

A. A generator is used for making gas with sulphuric acid and 
marble dust. 

Q. 59. What is this gas used for ? 

A. To make what they call aerated waters, such as soda; mineral 
waters of all kinds. 

Q. 60. Have generators of the construction illustrated by this 
generator sketch been in use since 1865,to vour knowledge; and, if 
so, to what extent ? : 

A. They have been in use ever since that date. I know of four 
that are in use to this day. 

Q. 61. Have you made another sectional sketch for the purpose 
of more clearly illustrating Fuller & Ford’s 1866-iron fountain ? 

A. I have. ? 

Q. 62. Please produce it. 


Witness produces sketch. 


Q. 63. Please state what the letters A A on said sketch designate. 
A. oe ay or shell of the fountain. 
. 64. What do the letters B B on said sketch designate ? 
658 A. The flange of the fountain. , 
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Q. 65. What do the letters C CU on said sketch designate? 
A. Inlet or socket of the fountain. 
Q. 66. What do the letters D D on said sketch designate? 
A. The lock nut which holds the inlet in place. 
Q. 67. What do the letters XX X on said sketch designate? 
A. The flange on the inlet which keeps the inlet from pulling 
through when the lock nut is screwed down in place. 
Q. 68. What do the red lines on said sketch designate? 
A. The block-tin lining. 


Sketch last produced offered in evidence by defendant’s counsel 
and marked Defendant’s Exhibit Second Sketch of Fuller & Ford’s 
Iron Fountain, A. M. Jr., Sp. Ex’r, Aug. 13, 1881. 


Q. 69. In speaking of the sheet-iron fountain marked Ford’s 
Sheet-Iron Fountain for identification you say “ the rivets and seam 
on the inside of the cylinder flooded with solder or tin.” Please 
state of what material this solder was composed. 

A. The supposition is that it is about one-third lead and two- 
thirds tin. 

Q. 70. What do you mean, then, when you say “flooded with 
solder or tin ?” 

A. Because it ought to be flooded with tin, but very often they 
are flooded with solder, which is composed of lead and tin. 


Direct examination closed. 


Cross-examination by Mr. Betts, Esq. : 


X Q. 71. In whose employ were you befure you went to Fuller & 
Fords, if with any one? 
A. I was in the army three years just previous to being employed 
by Fuller & Ford. 
659 X Q. 72. Are either Fuller & Ford alivenow? And, if so, 
lease give me their present address. : 
A. Mr. Ford is in Chicago; where he lives I don’t know; his full 


‘name is David M. Ford. Mr. Fuller was East somewheres the last I 


heard of him; I haven’t seen him for a good many years. 

X Q. 73. Did you ever at Fuller & Ford’s make an iron soda- 
water fountain yourself? ; 

A. I never made a complete fountain myself in my life; I have 
inade parts of fountains; the brass-work, for instance, belonging 
to fountains. 

X Q. 74. Explain what you mean by the brass-work. 

A. The inlets, outlets, cocks, couplings, swivels, &c.; all that be- 
longs to fountains. 
X Q. 75. In how many pieces were the tin linings of which you 

speak before the fountains were bolted together? 

A. We would make them out of two pieces and sometimes four. 

X Q. 76. In how many pieces was the tin: lining meant to be, illus- 
trated in Defendant’s Exhibit Second Sketch of Fuller & Ford's 
Iron Fountain ? 

A. One piece. \ 
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X Q. 77. I mean in how many pieces was that lining for the 
whole fountain before the lining was bolted together ? 


A. In two pieces. ae i. 
X Q. 78. The red line, which I understand indicates the tin lining 


in that sketch, Exhibit Second Sketch of Fuller & Ford’s Iron 
Fountain, appears to be bent at right angles around the flanges B B of 
the fountain. Please state whether the lining in the fountains ter- 
iuinates at the end of the flange B, as it appears to do in the sketch. 

A. It does. 

X Q. 79. Look at the sketch, Defendant’s Exhibit Fuller & Ford’s 
1866 Iron Fountain, and point out and mark on that sketch the posi- 
tion of what you call in your answer to question 9 the “ rubber circle 

to make the joints in center of the fountain.” , 
660 A. I didn’t make any mark there. The rubber washer is 

right in the centre of the two flanges, or between the two 
flanges would be most proper, I presume. I designate its location 
with the letters Z Z Z Z at each end thereof. 

X Q. 80. Please explain the exact method vou adopted in putting 
together these iron fountains you say were like the sketch, Defend- 
ant’s Exhibit Fuller & Ford’s 1886 Iron Fountains. , 

A. We used to put them together with a rubber circle between the 
two flanges of the lower and upper half of fountain. 

X Q. 81. Did that rubber circle come between the bent portions 
of the tin lining and separate them like a washer ? 

A. It did. 


Adjourned to Monday, August 15th, 1881, at 10 o’clock a. m. 


CuicaGo, Ini., August 15, 1881—10 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Continuation of cross-examination of Mr. WILL: 


X Q. 82. Please explain how you proceeded to bolt together the 
different portions of the fountains you say you made like the two 
sketches, Fuller and Ford’s 1866 Iron Fountain and Exhibit Sketch 
of Fuller & Ford’s Iron Fountain. 

A. We bolt them with half-inch bolts by placing the top half on 
the lower half and inserting bolts in the holes and flanges or in the 
flange, and then draw up the nuts till fountain will stand necessary 

pressure. 
661 X Q. 83. Please state which of those two sketches best illus- 
trates the construction of those iron fountains. 

A. The sketch of half fountain illustrates the lining more so or 
better than the sketch of the complete fountain, while the complete 
fountain, with its letters, gives the general idea of the fountains 
made by Fuller and Ford. 

X Q. 84. State the composition of the solder used in connection 
with those fountains of which you have spoken, shown in the two 
exhibit sketches. 
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A. The solder used to solder or fuse the brass inlet to the tin lining 
is composed of about two-thirds tin and one-third lead. 

Re 85. Were the linings of those fountains soldered to the outer 
shell? 

A. They were not. — 

X Q. 86. What was the diameter of what you call the “ brass 
socket” in those fountains? 

A. Ranging from two to three inches, as near as I can recollect, 
according to size of fountain. — 

X Q. 87. Did the bolts which bolted the parts of those fountains 
together pass through two thicknesses of iron and two thicknesses 
of tin? 

A. They did generally. 

X Q. 88. Do you know where there is at the present time a fount- 
ain made by Fuller & Ford of the exact construction illustrated by 
you in those two sketches? 

A. I do. 

X Q. 89. Where ? 

A. One or several is in possession of Buck and Raynor’s drug 
house, corner of State and Madison streets, Chicago, but I think 
these are copper instead of iron, but of the same construction. Dr. 
Bluthart, corner of Madison and Green streets, Chicago, I think, has 
several iron fountains in his possession. I don’t remember any 
more in this city; I don’t know of any in New York or about there. 

I was not their foreman at that time—merely a workman. 
661} X Q. 90. When did you leave Fuller & Ford, or any of the 
firms that succeeded them, as you have stated ? 

A. I left David M. Ford, it must have been in 1872; it was before 
the fire; I think the fire was in 1871. I then went to work for 
Louis Wolf. From there I went back tothe old Ford establishment ; 
that was in the latter part of 1872, and took charge of their brass 
shop; was there about two years; then I started the Hartt Manu- 
facturing Company, which now is called Hafner & Will’s factory. 
I am in that same firm to-day. 

X Q. 91. After you went back to Ford’s in 1872 did they manu- 
facture fountains like those you have illustrated in those two 
sketches ’ 

A. They did. 

X Q. 92. How long did they continue to make such fountains ? 

A. Till they closed their doors. That was about 1874. 

X Q. 93. Has vour present firm of Hafner & Will manufactured 
any fountains like those illustrated by you in your sketches? 

A. They have not; that is, not a fac-simile to that; there was 
some variation in the construction ; we leave off the lock nut which 
holds the brass socket in place; otherwise the fountain is the same. 

X Q. 94. Do you know of your own knowledge the particular pur- 
pose for which the fountains like those sketches you say were made 
by Fuller & Ford were actually used ? 

A. They were used for soda and mineral water—at least they were 

urchased by parties dispensing soda and tnineral water. | don't 
now as I ever took a drink out of them. 
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X Q. 95. Then you can’t positively state what they were used for, 
can you? Dre. 

A. I can’t positively state, but it isin my mind they were used 

for soda water. 
6613 X Q. 96; Do you know of your own knowledge, so that you 
can testify to it as a fact, that any of the fountains you say 
were made by Fuller & Ford, like those two sketches, were in actual 
use between 1866 and 1872? 

A. I think those fountains of Buck and Renard’s were in use at 
that time. 

X Q. 97. Was the same kind of solder used to connect the tin 
lining to the inlet of those fountains as was used to join the seams 
of the lining? 

A. It was not. 

X Q. 98. What fastened the bottom or foot of those fountains to 
the iron shell ? 

A. The continuous casting of the lower half of the fountain—foot 
and all. 

X Q. 99. Was it after vou first went to Fuller & Ford that they 
began to make the style of fountain shown in those two sketches? 

A. It was. 

X Q. 100. Had you ever seen any of that style of fountains before 
you went to Fuller & Ford’s? 

A. I have a faint recollection of seeing some when I was an ap- 
prentice, in 1858 and 1859. 

X Q. 101. Could you testify to this as a fact under oath ? 

A. I should prefer not to; it was so long ago. I was doing work 
for Hutchinson at that time, and I have a recollection of seeing 
fountains there of different constructions. 

X Q. 102. With whom were you an apprentice at that time? 

A. Leonard Bros.; I don’t know where they are now; I have lost 
track of them. , 

X Q. 103. Are you sure that you made any fountains like those 
sketched before you came back to Ford’s after leaving him ? 

A. I am positive that such fountains were made there. 

X Q. 104. Did you have anything to do with lining such ‘fount- 
ains yourself? 

A. I did not. 
662 X Q. 105. How are you able to state that this actual fount- 
ain, marked Ford Sheet-[ron Fountain for identification, 
was made in 1868 or 1869? 

A. David M. Ford moved his shop from Madison street, near the 
river, to his new building, on the corner of Washington and Clinton 
streets, about that time, and these fountains were some of the first 
work that was done there. 

X Q. 106. Then, as { understand you, fountains like that marked 
Exhibit Ford Sheet-Iron Fountain for identification were not made 
until after Ford moved to the corner of Clinton and Washington 
streets ; is that so? 

A. The bulk of the fountains were made there. I think some 
samples were made in the old shop at the Madison-street bridge. 
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X Q. 107. How long did Ford continue to manufacture fountains 
like that Exhibit Ford Sheet-Iron Fountain ? 

A. He only made one lot to my knowledge, and those were made 
for Hutchinson & Sons, of Chicago. 

X Q. 108. What is the present address and the present firm name 
of Hutchinson & Sons? | 

A. It still retains the old firm name; the old gentleman is dead ; 
they are in the bottling business, at the corner of Randolph and 
Peoria streets. 

X Q. 109. Were all that lot for Hutchinson & Sons made at the 
same time? 

A. As near so as possible. 

X Q. 110. Do you know of your own knowledge, so that you can 
testify to it as a fact, that Hutchinson & Sons actually used fount- 
ains like that exiuibit marked Ford’s Sheet-Iron Fountain for identi- 
fication for soda water? 

A. I do. . 

X Q. 111. Please state how many openings there were in the 
outer shell of the generators made by Fuller & Ford, of which you 
have spoken. 

A. When the generator is bolted together complete there are 

three openings, the inlet, the outlet, and an outlet for gas. 
663 . Q. 112. How many openings before it was bolted to- 
gether? 

A. The opening of each half would be one opening, of course; it 
is a hollow vessel ; there would be an opening of the stud on gen- 
erator where the vitriol pot rests; that is ali the openings the gen- 
erator had. 

X Q. 113. Were there not more openings than that through the 
outside shell before the generator was put together? And, if so, state 
how many. 

A. Four in the front half and one in the rear half. 

X Q. 114. State how the lead lining was put into the shell of the 
generator. 

A. Generally two pieces of lead soldered together, cylinder shape ; 
drew in one end of lead, shape of shell of generator; then flanged 
the lead cylinder to the extreme end of flanges of the outside shell ; 
then soldered lead to inlet, outlet, stuffing box or packing box, and 
gas outlet. 

X Q. 115. When you say you took a piece of lead cylinder shape, 
do you mean that it formed the half of the cylinder? 

A. It made a half lining to each half. 

X Q. 116. When were the holes corresponding to the holes in the 
outside shell made through the lead lining? 

A. After the lead lining was inserted into the shell. 

X Q. 117. How were they made? 

A. They were cut out with a chisel. 

X Q. 118. When were the brasses inserted ? 

A. After the lining was inserted and holes made. 

X Q. 119. How were the two halves of the generator fastened 
together ? \ 
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A. Through the flange I I with bolts on the sketch, Defendant’s 

Exhibit Fuller & Ford Generator. 
X Q. 120. Was there any packing between the two flanges ? 
664 A. There was; it consisted of a rubber circle cut the full 
width of the flange and holes punched through the rubber 
to correspond with the holes in flange of iron cylinder or shell of 
generator. 
~ X Q. 121. Point out all the places on that Defendant’s Exhibit 
Fuller & Ford Generator Sketch at which the lead lining was sol- 
dered to the outer shell. 

A. There is no part of it soldered to the outer shell of the gen- 
erator. 

X Q. 122. Point out all the places where the lead ‘lining is sol- 
dered at all on that sketch. 

A. The lead lining is soldered on the packing box F, inlet B, out- 
let C, and gas outlet D, rear brass stud G, which forms a journal for 
the rear end of mixer; that is all the soldering. 

X &. 123. How could you get the lead lining out of such genera- 
tors as you have described ? 

A. One process would be by throwing them on the fire and melt- 
ing the tin away from the brass inner outlet and contract the lead 
by — a piece of wood or iron between the lining and the 
shell. 

X Q. 124. Can you inform me where there is in use at the present 
time a generator made by Fuller & Ford of the exact construction 
illustrated by you in Defendant’s Exhibit Fuller and Ford Gener- 
ator Sketch ? 

A. I cannot. 


Cross-examination closed. 


Redirect examination by E. C. Wess, Esq. : 


R. D. Q. 125. Please hear the examiner read X Q. and A. 97 and 
state what kind of solder was used to join the seams of the lining 
of those fountains ? , 

A. Pure block tin was used or a strip of the sheet lining. 


Recross by S. R. Berrts, Esq. : 


665 R. X Q. 126. I understood you to say on your cross-exam- 
ination that you did not line those fountains yourself at 
Fuller & Ford’s; is that so? 

A. Yes, sir; I did not do the work on them. 

R. X Q. 127. Did you solder the seams of those linings at Fuller 
& Ford’s yourself? 

A. I did not. 

R. X Q. 128. I refer now, you understand, to what was done prior 
to 1872 at Ford’s; how are you able to swear that those seams of the 
tin lining were soldered with pure tin solder and not with some 
composition solder during that period ? 

A. It was the system adopted at that time, which is followed up 
to the present day and through all the changes of the different firms, 
to the best of my knowledge.. 
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R. X Q. 129. But can you, of your own knowledge, swear to the 
fact that pure tin solder was used to unite the seams of those linings 
at Fuller & Ford’s prior to 1872? 

A. I know of no other metal being used or solder than pure tin, 
—_ it might have occurred. I was not the foreman at the 

ime. 


Examination closed. 
(S’d) HERMAN WILL. 


Subscribed and sworn to before me this 15th day of Aug., 1881. 
ARTHUR MURPHY, Jr., 


Special Examiner. 
Recess until 2 o’clock p. m. 
After recess. 
Present: Parties as before. 
666 GeorGE C. HuTCHINSON, a witness called on behalf of de- 


fendants, being first duly sworn, deposes and says : 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is George C. Hutchinson ; I am 37 years old; I re- 
side at No. 45 Walnut street, Chicago, IIl.; I am a manufacturer of 
soda and mineral water under patent stoppers, etc. 

Q. 2. How long have you been engaged in the business of manu- 
facturing soda and mineral waters ? 

A. About 19 years. | 

Q. 3. Please look at the article now shown you and state if you 
know what it is. | 

A. That is a sheet-iron soda-water fountain. 

(). 4. Please stale when and where vou first saw this sheet-iron 
soda-water fountain. | 

A. That was made at David M. Ford’s manufactory in either 1868 
or 1869 and delivered by them to W. H. Hutchinson & Son. 

Q. 5. Were you a member of that firm at that time ? 

A. I was. 


Defendant's counsel requests the examiner to certify that the 
fountain shown the witness before he answered Q. 3 is the fountain 
marked Ford’s Sheet-Iron Fountain for identification. 

The examiner so certifies. 


Q. 6. Did you use this fountain for any purpose; and, if so, what? 

A. I used it for the purpose of charging soda water and deliver- 
ing them about the streets to druggists and restaurants. 

Q. 7. How long was it used for this on se 7 you ? 

A. I used fountains of that description from three to five years. 


Q. 8. To what pressure to the square inch did you charge this - 


fountain in making soda water? 
667 A. From 120 to 160 Ibs. to the square inch. 
Q. 9. In whose possession has it been since you received it 
from David M. Ford in 1868 or 1869? 
A. It has been in my possession ever since, until last fall. 
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Q. 10. What did you do with it last fall? 

A. I delivered it to Mr. Peter De Lacy. 

Q. 11. Has the original construction of this fountain been changed 
or altered since you received it from David M. Ford, in 1868 or 1869? 

A. It has not. 

Q. 12. How many fountains of this construction did you buy from 
David M. Ford in 1868 or 1869? 

A. I ordered one hundred of him. 

Q. 13. How many did he deliver to you? 

A. I believe he delivered one hundred, or very close to it, at any 
rate. 

Q. 14. For what purpose were these fountains used ? 

A. Charging soda water. 

. 15. How soon after these fountains were delivered to you by 
David M. Ford did you commence to use them for charging and de- 
livering soda water? 

A. Te same day, as a general thing. They delivered a half dozen 
or a dozen at a time generally. } 

Q. 16. Please state about how long you used this identical fount- 
ain marked “ Ford’s Sheet-Iron Fountain for identification” for 
charging and delivering soda water? 

A. I used fountains just like them from three to five years. I 
couldn’t say how long I used that identical fountain. 

Q. 17. Did you use it for this purpose at all? 

A. Yes, sir; I would be safe in saying I used that two or three 
vears at the most. 


Defendant’s counsel now offers in evidence the sheet-iron fountain 

heretofore marked for identification. The same is marked 

668 Defendant’s Exhibit Ford Sheet-Iron Fountain, A. M., Jr., 
Sp. Ex’r, August 15, 1881. 


Direct examination closed. 


Cross-examination by S. R. Betts, Esq. : 


X Q. 18. How do you fix the year 1868 or 1869 as the time when 
Ford filled your firm’s order for fountains, as you have stated in your 
direct examination ? 

A. I had only become a partner in the concern about two years 
before that time, and, being short of soda fountains, I naturally 
looked around to see where I could get them cheapest and best for 
that purpose, and these were the first fountains that I bought. 

X Q. 19. Where was Ford’s place of business at the time you 
bought these fountains? 

A. Southwest corner of Clinton and Washington streets, Chicago. 

X Q. 20. Do you know how long he had been there when you 
bought them? : : : 

A. I don’t think he had been there more than one or two years ; 
perhaps longer. 

X Q. 21. What was the exact firm name under which Ford did 
business at the time you bought these fountains ? 
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A. It was David M. Ford. There may have been a company to 
it; I don’t recollect, but J think not. 

X Q. 22. Have you any books, papers, or written memoranda that 
will show definitely the exact date when you bought from Ford 
these fountains about which you have testified ? : 

A. I could’nt say whether I have or not, but I think if I should 
hunt up the books I could find it, although I don’t know whether I 
have them as far back as that or not. 

X Q. 23. Have you, before coming here, made any investigation 
of the kind I have suggested to cnaite you to fix the exact date of 

buying those fountains? 
669 A. I have not. : 
X Q. 24. Have you relied merely on your memory in giv- 
ing the date as 1868 or 1869? 

A. Not altogether. 

X Q. 25. And on what else, then ? 

A. I havea man in my employ who worked for me then ; I went 
to him and asked him the date, and his memory was the same as 
mine. 3 


Complainant’s counsel now gives notice that he objects to so much 
of the direct evidence of this witness as fixes the date of receivin 
the fountains testified about by the witness on the ground that it 
appears not to be the best evidence and that it is hearsay. 

Replying to the second ground of objection, defendant’s counsel 
states that the witness has said that he asked his employee what the 
date was, and that they both agreed as to 1868 or 1869, and that it 
clearly appears that the witness is testifying from his own knowledge 
of the matter. | 

Replying to the first ground of objection, defendant’s counsel offers 
to suspend this examination to enable the witness to examine his 
books and papers so as to arrive at the exact date of the purchase 
and delivery of those fountains, if possible. 

Complainant’s counsel desires to continue his cross-examination, 
but insists that the best evidence of the date has not been produced 
and desires the best evidence. 


X Q. 26. What enables you to testify that the identical fountain 
marked Defendant’s Exhibit Ford Sheet-Iron Fountain is one which 
was ever used by you ? 
670 A. Because all the fountains I had were used by me, and 
that’s one of them. 
X Q. 27. How do you know that particular one was ever in your 
possession ? 
A. Because I put it into Mr. De Lacy’s possession myself. 
X Q. 28. How do you know that is the particular fountain you 
say you gave to Mr. De Lacy? . 
A. Because it looks just like it. 
X Q. 29. Any other reason ? 
A. It is one of those fountains; I know that as well as a man 
ought to know his own mother; I can swear to that particular 
fountain. 
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X Q. 30. Can you mention anything except the general appear- 
ance of the fountain that leads you to say that you know that it was 
ever In your possession ? 

A. Yes; the construction is the same, and there are marks on the 
fountain of “ Hutchinson ” and “Chicago ;” there is marks of a num- 
ber there also which is also on my fountains. _ 

X Q. 31. Did you ever see any other fountains prior to 1872, ex- 
cept those you got, of the exact construction of that fountain, Exhibit 


Ford Sheet-Iron Fountain ? — 
A. I never saw any fountain made of sheet iron before that time 


except those. | 

X Q. 32. Are you still using any of those fountains, or fountains of 
that exact construction ? 

A. Iam not. 

X Q. 33. How long did you continue to use those sheet-iron fount- 
ains, or fountains of that exact construction ? 

A. From three to five years. 

X Q. 34. What style of fountain did you next use? 

A. I always had different kinds of fountains; the next I used 
were cast iron and copper. I also used cast-iron and copper fount- 

ains while I used these. 
571 X Q. 35. Why did you give up using fountains like that 
i-xhibit Ford Sheet-Iron Fountain ? 

A. When these fountains were contracted for Mr. Ford was to use 
the best sheet iron to be found in the market. He pushed the con- 
tract onto me by stating that he was going East and while there 
could select this iron. The second day afterwards I gave him the 
contract and the second day afterwards I went to his manufactory 
and I found that he had already cut the proper pieces for the con- 
struction of these fountains of an inferior quality of sheet iron. The 
iron was so bad that he couldn’t make a tight joint. I spoke tu him 
about it, and he said that he would make it all right; that he would 
make those fountains all tight. After we got them into use thev 
commenced leaking, or some of them did, and I refused to pay for 
them until I was satisfied that they would work all right. The sam- 
ple fountain, being made out of fine sheet iron, was a perfect fount- 
ain and remained so for four or five years. Most of the fountains 
were so badly put together and we returned them so often to him 
that he finally got disgusted and told me that if I didn’t return all 
those fountains to him in twenty-four hours that he would com- 
mence suit for the pay. I returned all but about fifteen, picking 
out the best of them, which I didn’t return, and I continued to use 
them and paid him for them. 

X Q. 36. Please state where these fountains leaked principally. 

A. Those that were made out of the poor sheet iron couldn’t be 
soldered together so but what they would leak ; they would leak 
where the sheet iron lapped. “We never had any burst or give way. 
The metal was strong enough, only that the workmanship was bad. 

X Q. 37. Do you know what was the internal construction of 
these fountains you say were like Defendant’s Exhibit Ford Sheet- 
Iron Fountain? If so, please state. 
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672 A. The sheet iron inside of the fountain was cleaned with 
a mixture of muriatic acid and zinc, and then washed with 

block tin. Those that were made out of the poor sheet iron would 
not take up this block-tin lining; it would not cover all the surface, 
therefore it would not make a perfect joint when soldered, but those 
that were made out of good sheet iron had a perfect lining and 
would solder and furm a perfect joint. 

X Q. 38. Whose make of fountains do you now use in your busi- 
ness ? : 

A. Some that were made to my order here in Chicago and by 
Wm. Gee, of New York. 


Cross-examination closed. 


Redirect examination by Mr. Wess: 


R. D. Q. 39. Is this fountain, Defendant’s Exhibit Ford Sheet- 
Iron Fountain, one of the number you selected and retained when 
you _— the bulk of those fountains to Ford? 

A. It is. 

R. D. Q. 40. Can you make a search through your books and 
papers for the purpose of ascertaining the exact date when you pur- 
chased these fountains from Ford, and report the result of your in- 
vestigation to-morrow morning, bringing with you any book or paper 
that definitely fixes this date? 

A. I can try to. 

R. D. Q. 41. Please do so. 

A. I will. 


Adjourned to 10 o'clock a. m., August 16, 1881. 


673 CuicaGo, Itt., Aug. 16, 1881—10 o'clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Redirect examination of Mr. HutcHInson continued : 


The witness produces a memorandum book. 


R. D. Q. 42. Does the book you have produced contain any entry 
relating to those sheet-iron fountains like Defendant’s Exhibit Ford 
Sheet-lron Fountain ? 

A. It does. ; 

R. D. Q. 43. Please point out in said book any such entry. 

A. Friday, July 30, 1869. David M. Ford, Dr. To fifty-five fount- 
ains, at twelve dollars apiece, $660. That entry has reference to the 


time that I was notified to return them to him or he would com-_ 


mence suit for the pay. 

R. D. Q. 44. Are you positive that the fifty-five fountains referred 
to in the entry just pointed out by you were sheet-iron fountains 
like Defendant’s Exhibit Ford Sheet-Iron Fountain ? 

A. I am. 
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R. D. Q. 45. How long had you had these fountains before you 
returned them to David M. Ford? 

A. From one to three months. 

R. D. Q. 46. Is this the only entry contained in the book you have 
produced relating to those sheet-iron fountains? 

A. I don’t find any further entry in relation to those fountains. 


R. D. Q. —. In whose handwriting is the entry that you have 
pointed out in the book produced by you? 
674 A. I think it is in my brother’s handwriting. I have two 


brothers, and they write so much alike that I don’t know 
which one of them it is. 

R. D. Q. 48. Who kept this memorandum book at that time? 

A. Whoever happened to be in the office whenever anything 
wanted to be put down upon it; either my father, my brothers, or 
myself. 

Defendant’s counsel now offers in evidence the entry contained in 
the book »roduced by the witness, and the same is marked “ De- 
fendant’s Exhibit Hutchinson Entry, A. M., Jr., Sp. Ex’r, Aug. 16, 
1881.” 


Redirect examination closed. 


Recross-examination by S. R. Berts, Esq. : 


R. X Q. 49. Did you ever buy any fountains from D. M. Ford 
prior to 1872 other than the sheet-iron fountains about which you 
have testified ? 

A. I think I probably have, when some customer ordered them of 
_ but never more than two or three at a time; never any large 
order. 

R. X Q. 50. Have you found any other entry in any of your books 
relating to these sheet-iron fountains ? 

A. There are credits on the ledger during the months of May and 
June, 1869, which couldn’t have been for any other purpose, as we 
never bought the amount of goods of any other kind that would be 
sufficient to compare with those entries; it don’t state what they 
were for; just merchandise. 

R. X Q. 51. Were not all those sheet-iron fountains furnished to you 
by D. M. Ford made of the same quality of iron? I do not refer to 
the sample fountain of which you have spoken. 


Objected to as already answered and not responsive to the redirect 
examination. 


675 &676 A. I could not say as to that. Some of the fountains, 
| evidently, were better than others when we came to use 
them. 3 


Examination closed. 


GEORGE C. HUTCHINSON. 


Subscribed and sworn to before me this 16th day of August, 1881. 
ARTHUR MURPHY, Jr., 
Special Examiner. 
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Adjourned to August 17, 1881, 10 o’clock a. m. 


* * * *x * * * 


677 SarRAToGA, New YorK, 
August 24th, 1881, 11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Hrnry LAWRENCE, a witness called on behalf of defendants, being 
first duly affirmed, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Henry Lawrence ; I am 48 years old ; I reside at 
Saratoga Springs, New York: I am a spring-water man, proprietor 
of Excelsior Springs. 

Q. 2. Are you the Henry Lawrence to whom letters patent of the 
United States were granted, as assignee of Theodore R. Cook, on 
November 5th, 1867, for improved mode of lining barrels with sheet 
metal, said letters patent being numbered No. 70414? 


Objected to as immaterial. 


A. Iam. I can’t remember the number of the patent. This is 
unquestionably a copy of it. 


Defendant’s counsel offers in evidence a certified copy from the 
U. S. Patent Office of U.S. letters patent granted Henry Lawrence, 
Nov. 5th, 1857, No. 70414, for improved mode of lining barrels with 
sheet metal, and the same is marked Defendant’s Exhibit Lawrence 
Patent, Aug. 24, 1881, A. M., Jr., Sp. Ex’r. 

Complainant’s counsel objects to the exhibit just offered in evi- 
dence on the ground that said patent is not mentioned or set up as 
a defence in defendant’s answer in this case. 


678 Q. 3. Please look at the paper now shown you and state 
if you know what it is. 

A. I recognise it as a copy of our directions for putting up appa- 
ratus for drawing Excelsior water from Lawrence’s patent block tin 
lined reservoirs, patented Nov. 5. 1867. 

Q. 4. When was this circular issued ? 

A. There are two papers here; this one was before the other; I 
can’t tell the date; I should think that was in the latter part of 1867 
or the early part of 1868; I think that is one of the earliest that we 
had. 


The circular referred to by the witness as having been issued in 
1867 or 1868 offered in evidence by defendant’s counsel and marked 
Defendant’s Exhibit Lawrence Circular No. 1, August 24, 1881, A. 
M., Jr., Sp. Ex’r. 

Objected to as immaterial. 

Q. 5. When was the circular now shown you issued ? 


A. I cannotsay. We have them printed almost every year, and 
I cannot say when that was printed. 
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Q. 6. When first did you commence to print and issue circulars 
like the one just shown you? 

A. If I can recall that answer I can tell when that was printed. 
I think in 1867 or 1868. 


Defendant’s counsel offers in evidence the circular last shown the 
witness, and the same is marked Defendant’s Exhibit Lawrence Cir- 
cular No. 2, August 24, 1881, A. M., Jr., Sp. Ex’r. 


Objected to as immaterial. 


Q.7. Are you a member of the firm of A. R. Lawrence & Co. ? 
A. Iam. 
Q. 8. How long has that firm been in existence ? 
679 A. About fifteen years; I can’t say exactly without referring 
to our books. 

Q. 9. Who manufactured Lawrence’s patent block tin lined reser- 
vuirs for your firm? 

A. The barrels were made by one party and the lining by another. 
They were lined by Theodore R. Cook; that made. the reservoir— 
the lining. 

Q. 10. Who was Theodore R. Cook employed by to line these 
reservoirs? | 

A. By A. R. Lawrence and Company. 

Q 11. When first did A. R. Lawrence & Company employ Theo- 
dore R. Cook to line these reservoirs? 

A. In the latter part of the year 1867; a book will be here in a 
few moments showing the date we paid him. 

Q. 12. Please look at the article now shown you and state if you 
know what it is. 

A. That is one of our reservoirs. . 

Q). 13. Is it what you call in your circular Lawrence’s patent block 
tin lined reservoir ? 


Objected to as leading. Question withdrawn. 


Q. 14. Is this reservoir lined or unlined ? 

A. It is lined. 

Q. 15. What is it lined with ? 

A. Tin. 

Q. 16. When first did you commence to make tin-lined reservoirs 
hike the one you have just identified ? 


Objected to as no foundation is laid. 


A. The latter part of the year 1867. 
(). 17. How many such reservoirs have you made? 
A. Between fourteen and fifteen hundred. 


Defendant’s counsel offers the reservoir produced and identi- 
680 fied by the witness in evidence, and the same is marked De- 
fendant’s Exhibit Lawrence Reservoir, August 24th, 1881, A. 

M., Jr., Sp. Ex’r. 
Complainant’s counsel calls the attention of the court to the fact 
that the natne of this witness is not set up in defendant’s answer as 
having prior knowledge of the inventions described and claimed in 
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the letters patent sued on, and objects to any and all testimony of 
the witness and exhibits introduced through him directed to prove 
knowledge or use of the inventions prior to the date of the letters 
one on the ground that the naine of the witness is not so men- 
tioned. 

Defendant’s counsel replies that the testimony of this witness and 
the exhibits produced by him are introduced to show the state of 
the art in sheet-metal linings. 


Q. 18. For what purpose were these reservoirs like Defendant's 
Exhibit Lawrence Reservoir used by you? 

A. For shipping the Excelsior Spring water in and having it dis- 
pensed therefrom. 

Q. 19. Was the water shipped in such reservoirs charged to any 
internal pressure and, if so, to what internal pressure and by what 
means? | 

A. They were charged by our customers with air pressure to from 
fifteen to thirty pounds; in some cases much higher. 

Q. 20. When first did you commence using these reservoirs for 
the purpose of shipping and dispensing Excelsior Spring water? 

A. In the latter part of the year 1867. 

Q. 21. What was the object of lining these reservoirs with block 
tin? 

A. To make them gas-tight and air-tight. 
681 Q. 22. Can you tell by examining your books of account, 
the date when you first employed Theodore R. Cook to line 
reservoirs like Defendant’s Exhibit Lawrence Reservoir ? 

A. I find a receipt for money paid Theodore R. Cook, December 
28, 1867, the first account I find for any wages paid him for lining 
the barrels. 

Q. 23. You say you have made between 14 and 15 hundred reser- 
voirs like Defendant’s Exhibit Lawrence Reservoir. Please state 
when they were made. 

A. Since the year 1867, between that time and this; speaking of 
the number of reservoirs, of course I mean all the different sizes. 

Q. 24. Can you tell by examining your books of account how 
many such reservoirs you made and used in 1867 and the years 
following, to and including the year 1871? 

A. I can. 

Q. 25. How much of the inner surface of the wooden case form- 
ing the barrel of Defendant’s Exhibit Lawrence Reservoir does the 
block-tin lining cover? 


Objected to, as the exhibit itself is the best evidence. 


A. It covers the entire surface except the apertures. 

Q. 26. Did any of the reservoirs provided with a lining of block 
tin that you made and used during the vears 1867 to 1871, inclusive, 
differ in construction from Defendant’s Exhibit Lawrence Reservoir? 

A. Not materially, except as to size. 

Q. 27. Was the difference in size the only difference or not ? 

A. The only other difference I can think of is the manner of fast- 
ening the tube inside the reservoir to the lining. 
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Q. 28. Is the Theodore R. Cook you have mentioned in your 
682 testimony the same Theodore R. Cook who made application 
for letters patent No. 70414, dated Nov. 5, 1867, of which De- 
fendant’s Exhibit Lawrence Patent is a copy ? 
A. Yes; he is the same one who conveyed to me this patent. 
Q. 29. Can you give me Mr. Cook’s address at the present time? 


Objected to as immaterial. 


A. I cannot. 

Q 30. Have you any man in your employ at the present time 
who was employed by you in 1867 or 1868 to line or assist in lining 
these reservoirs. 

A. We have; William Maher. ( 


Adjourned until 3 o’clock p. mn., Aug. 24, 1881. 


AuG. 24, 1881—3 o'clock p. m. 
After recess. 
Present: Parties as before. 


Q. 31. Have you examined your books during the recess for the 
rey of ascertaining how many reservoirs like Defendant’s Ex- 
uibit Lawrence Reservoir you made and used during the years 1867 
to 1871, inclusive? 

A. During the vears 1868, 1869, 1870, and 1871 we lined 640 res- 
ervoirs, as it appears from our books; 1867 I cannot speak posi- 
tively about. 


The Exhibit Lawrence Reservoir having been taken apart in the 
presence of counsel for both parties, defendant’s counsel requests the 
examiner to mark the hoops and staves with his initials, the tin 

lining on one side and one head with the words “ tin lining 
683 of Lawrence reservoir,’ and the wooden heads with his 
initials. 

The examiner marks the exhibit as requested. 

Direct examination closed. 


Cross-examination by S. R. Berts, Esq. : 


X Q. 32. Were you a resident of Morristown, Penn., at the date 
the letters patent No. 70414, marked Defendant’s Exhibit Lawrence 
Patent, were granted ? 

A. I was. 

X Q. 33. How soon after that did vou go into business at Saratoga ? 

A. I was a member of the firm of A. R. Lawrence «& Co., at that 
time doing business in Saratoga. 

X Q. 34. Do you still continue to own that patent, No. 70414? 

A. Yes, sir. 

X Q. 35. Were the tin-lined barrels of which you have spoken as 
used by your firm upon your direct examination made under that 
patent, No. 70414? 

A. They were made in accordance with that patent. 

X Q. 36. Have you ever granted any licenses or rights to use or 
manufacture under that patent, No. 70414. 


Homann 


eee. 


i SR eee nani fh 
pie aot 
> 


THE IRON CLAD MANUFACTURING CO. 245 


Objected to as not responsive to the direct examination and as 
immaterial. 


A. I have. 

X Q. 37. Did you ever make any of those tin-lined barrels before 
Theodore Cook came into your employ ? 

A. No, sir. 

X Q. 38. Please state the exact method you followed out in prac- 

tice in lining those barrels with tin. 
684 A. We take the two heads out of the barrel in the first 

place. We then take pieces of rolled block tin, cut to fit the 
inside of the barrel, usually four pieces. We place these pieces of 
block tin next to the staves, overlapping each other a little around 
the centre of the barrel and meeting edge to edge in the direction of 
the staves. The tin is then rubbed with a wooden block until it 
clusely fits to the staves. The joints are then soldered. The circular 
pieces of tin of the size of the heads are rubbed on the inside of the 
wooden heads to give them the exact shape of the heads. The top 
tin head is then soldered to the side. That is done on the inside, if 
I remember correctly. The two tubes are placed in position and 
soldered—soldered securely to the lining. The long bluck-tin tube 
is fastened to the inside of the lining by block-tin strips soldered to 
the lining. The tin lining of the bottom kead is then placed in 
position, the hoops on the bottom of the barrel having first been 
taken off to allow the staves on that end of the barrel to spring off 
from the tin. The circumference of the tin head is then soldered on 
the outside, the bottom wooden head placed in position, and the 
hoops driven on, which completes the reservoir. I am _ not certain 
as to the time when he fastens the tubes on the outside, but I think 
it is after he has put in the top wooden head; in other words, after 
he has soldered the top tin head and secured the top wooden head. 

X Q. 39. How are the four separate tin sheets of which you have 
spoken held in place within the barrel while being rubbed down to 
its shape and before soldering? 

A. By small steel nails which we have for that special purpose. 

X Q. 40. Are those nails driven through the tin into the wood ? 

A. They are, but I think he only puts in two pieces of tin before 

he solders them together, and then puts the other two in. 
685 X Q. 41. Each of the four pieces would have nails driven 

through it to hold it while being rubbed down, if I under- 
stand vou; is that so? 

A. No; I think not. I think it is after he rubs the tin down that 
he then drives the nails to keep it in position while he rubs the other 
piece down; but all this could, of course, be more accurately de- 
scribed by the practical man who does it. 

X Q. 42. Do these nails fasten the four separate tin sheets to the 
wood of the barrel? 

A. They only fasten the sheet in which they are driven at the 
time. Iam not certain whether they are put in all the sheets, but 
they secure the sheet in which they are to the wood, as long as they 
remain there, until they are taken out by the tinner. They areonly 
put in there temporarily. 
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X Q. 43. What has been the composition of the solder you have 
used to unite the seams of the tin sheets ? 

A. Tin and lead. 

X Q. 44. In what proportion ? 

A. That I cannot say; our tinsmith makes it himself. 

X Q. 45. You speak of the nails being driven through the tin 
sheets and then taken out by the tinner; state at exactly what point 
in the process of lining the barrel the nails are taken out. 


Defendant’s counsel now objects to this line of examination, on the 
ground that no foundation has been laid and that it does not appear 
that the witness has had any practical experience in the construction 
of these barrels, or is competent to testify to the exact method fol- 
lowed by his workmen in baker them. ' 

Complainant’s counsel refers the court to questions 14, 15, 16, 17, 
23, 25, 26, 27 of the direct examination. 


A. I can’t speak definitely ; I think it is when he has soldered the 
opposite sheet. 

K Q. 46. Was anything done in regard to the holes left in 
the tin sheets by first driving and then removing these nails? 

A. He certainly closed them perfectly ; whether by the other sheet 
lapping over or by the solder I cannot say definitely. 

X Q. 47. Whoin do you mean by “ he” in your testimony ? 

A. The tinsmith generally. 

X Q. 48. Do you, of your own knowledge, know how those holes were 
closed, or whether they were closed at all? 

A. I know they are certainly closed, but I cannot say definitely 
how they are closed. | 

X (. 49. Did you ever make any of these tin linings for barrels 
in which the head linings were fastened to the barrel heads before 
the barrel heads were put in ? | 

A. I think not. | 

X Q. 50. Did you ever make them in any other way than the way 
you have described in your testimony to day ? 

A. We have lined barrels differently before this patent was issued 
by making a tin vessel and filling in with a composition between it 
and the wooden barrel. This was a different thing entirely. 

X Q. 51. What do you consider the advantage of the method you 
have described in your testimony over that you have just mentioned 
us having been used previously, and which you say was a different 
thing entirely? 

Objected to as not responsive to the direct examination and call- 
ing for an opinion. 


6686 


A. In the former barrel the interior vessel was of tin plate, and 

altogether the barrel when completed was very cumbrous. The 

composition melted out under certain circumstances ; it was 

687 ~~ nut adapted to the purpose, and those we had made had soon 
to be discarded. 


Adjourned to Aug. 25, 1881, at 10 o’clock a. m. 
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Saratoaa, N. Y., Aug. 25, 1881—10 o'clock a. m. 


Met pursuant to adjournment. 
Present : Counsel ag before. 


Cross-examination of the witness LAWRENCE resumed : 


X Q. 52. What enables you to fix the date when this Defendant’s 
Exhibit Lawrence Circular No. 1 was issued ? 

A. The character of the drawing, which is done, as I believe, with 
a ee and some oo ink ; the other, I believe, was regularly 
lithographed ; this is lithographed, but the engraving on the stone 
is done with ink and eaten with acid, making a different style of 
engraving; the manner of doing it I am not acquainted with, but 
the difference in the printing is very noticeable. 

X Q. 53. Can you testify positively to the date when this particu- 
lar circular, Defendant’s Exhibit Lawrence Circular No. 1, was 
issued ? 

A. I cannot. 

X Q. 54. As I understand you, the character of the drawing only 
enables you to say that the circular Defendant’s Exhibit Lawrence 
Circular No. 1 was issued before the circular Defendant’s Exhibit 
Lawrence Circular No. 2; is that what you mean? 

A. It is; I know that almost immediately after we commenced 
making these reservoirs we issued a circular, the engraving of 
which -_ very similar to Defendant’s Exhibit Lawrence Circular 

No. 1. 
688 X Q. 55. For how long a time did you issue the circulars 
with engravings like that shown in Defendant’s Exhibit 
Lawrence Circular No. 1? 

A. I cannot remember particularly ; I should think for three or 
four years; we have had a number of different lithographs executed 
by different parties; I cannot say exactly how long the first was 
used. 

X Q. 56. Can you tell me who executed the drawing on the plate 
from which is printed the drawing shown in Defendant’s Exhibit 
Lawrence Circular No. 1? 

A. I cannot without referring to our books, and am not certain 
that I can at all positively. | 

X Q. 57. Can you tell me where it was printed for you ? 

A. I cannot. 

X Q. 58. Who in your employ or firm could tell these facts, if any 
one? 

A. My brother, Albert R. Lawrence, might; I am doubtful whether 
any one could identify that special one. 

X Q. 59. Please state if you can when this circular, Defendant’s 
Exhibit Lawrence Circular No. 2, was printed. 

A. In February, 1879. 

X Q. 60. Now, please hear the examiner read Q. 6 and your an- 
swer thereto, and give any explanation you desire of what you mean 
by that answer. 

A. The explanation is that on looking at it and answering I 
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alluded to the earlier one called Exhibit No.1. I never thought 
that the paper marked Exhibit No. 2 was printed in 1867 or 1868, 
and never meant to say so. 

X Q. 61. Did you ever copyright those circulars you issued in re- 
gard to these tin-lined barrels ? 


Objected to as immaterial. 


A. We copyrighted the lithographic cut, if I remember cor- 
rectly. 
689 x'Q. 62. How soon after you first commenced to use these 
tin-lined barrels did you copyright the lithographic cut ? 
A. I cannot now say. 
X QQ. 63. Was it soon afterwards ? 
A. I cannot remember; but I don’t think it was untib some sub- 
sequent issue; issue subsequent to the first I mean. 
X Q. 64. Have you no recollection of how long after you began 
lining these barrels with tin you copyrighted the cut connected with 
vour circular ? 


Objected to as immaterial and already answered. 


A. I have no definite recollection of the date or the time. 
X Q. 65. Give me your best recollection. 


Objected to as calling for guess-work, in view of the last answer. 


A. My impression is that we had it copyrighted several times—dif- 
ferent engravings ; the date of each one could, I suppose, be definitely 
ascertained at our office. I was away from Saratoga a great deal of 
the time for several years after we ‘commenced lining the barrels, 
residing in a different State, and my brother attended to most the 
details of the business. 

X Q. 66. In describing these tin-lined barrels have you had in 
view the way in which they are now manufactured ? 

A. I have. 

X Q. 67. Are you able to state, of your own knowledge and recol- 
lection, the way in which barrels were lined with tin by vour firm in 
the years 1868, 1869, and 1870? 

A. I recollect and know that they were lined substantially in the 
same manner in which they are now lined ; there has been no mate- 

rial change. 
690 X Q 68. Did you ever line a barrel with tin yourself? 
A. No, sir. 

X Q. 69. Can you give me the exact date when this Defendant’s 
Exhibit Lawrence Reservoir was made, this particular one ? 

A. I cannot; I cannot now give it to you. 

X Q. 70. You say 1n your answer to Q. 9, “the barrels were made 
by one party, and the lining by another ; who made the lining ? 


Objected to as already answered. 


A. John J. Crooke & Son, formerly of Crosby street, New York 
city, rolled the tin for the barrels we had lined in the first few years ; 
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since that time the American Britannia Company. Theodore R. 

Cook and E. Y. Benedict lined the barrels the first few years, Wil- 

liam Maher assisting them. 

m.. Q. 71. Give me the present address of Cook, Benedict, and 
aher. 

A. Ido not know the address of either Cook or Benedict; Wil- 
liam Maher is now working for us at the Excelsior Spring. 

X Q. 72. Is there anything in the entry you have referred to on 
your direct-examination as showing a payment to Theodore R. 
Cook which indicates what he was paid for doing ? 

A. No, sir; except that it was charged to draught-water account ; 
that would indicate it, but not prove it. 

X Q. 73. How long was Theodore R. Cook in your employ ? 

A. I think about a year; I thought it was longer than that, but 
on referring to our cash book I don’t find his name after September, 
1868. 

X Q. 74. Please explain how you arrive at the number of 649 for 
the number of reservoirs you lined in 1868, 1869, and 1870 and 1871, 

as you have stated. 
691 A. It is shown by our business record book, in which the 

number of each reservoir is recorded and the date on which 
it was lined. The first one, if I have made no mistake, was lined by 
us in the way indicated in December, 1867, and four of them were 
lined in that way that month, Nos. 87, 88, 89, and 90. I get at that 
by the other book showing that Theodore R. Cook was working for 
us at that time and we only hired him for the purpose of lining 
barrels, and he was the first person who lined them for us in that 
way, I believe. 

X Q. 75. Did you ever see Theodore R. Cook line a barrel your- 
self? 

A. I did. 

X Q. 76. Are the entries in those books to which you have re- 
ferred as fixing the number of tin-lined reservoirs in your own hand- 
writing ? 

A. No, sir; not generally. I don’t think any of them are. 

X Q. 77. Then you can’t, of your own knowledge and independ- 
ent of entries made by somebody else, tell me how many of those 
tin-lined reservoirs your firm made in the years 1867 to 1871, in- 
clusive; is that so? 

A. I cannot. 

X Q. 78. And in giving your testimony as to the number you 
have, I understand, not relied on your recollection or your own per- 
sonal book entries; is that so? 

A. It is so. 

X Q. 79. Have you ever had any trouble with these tin-lined res- 
ervoirs? And, if so, please state what it was. 

A. The greatest trouble we have had is in not getting them back 
from our customers. 

X Q. 80. I refer particularly to the trouble with the lining as re- 
spects leakage and matters of that kind. 
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A. Comparatively little; they have to be occasionally repaired 
and after a time relined. 
X Q. 81. Are the entries to which you have referred and by 
692 which you have fixed the date when you employed Theodore 
R. Cook, and the length of time during which he was in your 
employ, in vour handwriting? 
A. No, sir; the first was not; nor the last. 


Cross-examination closed. 


Redirect by Mr. Webs: 


R. D. Q. 82. In whose handwriting are the entries in the receipt 
book to which you have referred in giving your testimony ? 

A. The body of the receipts are both written by my brother, Al- 
bert R. Lawrence, and both, I am confident, are signed in the hand- 
writing of Theodore R. Cook, though I am not conversant with his 
handwriting except from looking at it through the receipt book. 

R. D. Q. 83. What do you mean by “both,” as used by you in the 
last answer? 

A. I mean the receipt dated 12th, 28th, 1867, and that dated 9th, 
7th, 1868. | 

R. D. Q. 84. Are those the first and last receipts signed by Theo- 
dore R. Cook in this receipt book ? 


Objected to, as it don’t appear that those receipts are signed by 
Theodore R. Cook. 


A. I believe they are, though I am not sure but what he worked 
for us afterwards. I will withdraw the latter part of that, because I 
do not think he worked for us after that. 

R. D. Q. 85. Do you recognize the handwriting of this receipt, 
signed Theodore R. Cook, under date 12, 28th, 1867 ? 

A. I do, of the body of the receipt, but cannot remember distinctly 
Cook’s handwriting, so many years having elapsed since it was writ- 
ten or since I have been accustomed to see it. 

R. D. Q. 86. In whose handwriting is the body of this re- 

ceipt ? 
693 A. In the handwriting of my brother, Albert R. Lawrence. 
R. D. Q. 87. In whose handwriting is the receipt signed T. 
R. Cook, under date 1 mo., 14, 1868? 

A. The handwriting of my brother, Albert R. Lawrence. 

hk. D. Q. 88. In whose handwriting is the receipt signed Theodore 
R. Cook, under date 2 mo., 8, 1868? 

A. In my own handwriting. 

R. D. Q. 89. Are there any other receipts in this book except the 
one 2 mo., 8, 1868, signed by Mr. Cook,in your own handwriting ? 


Objected to as immaterial, and as it does not yet appear that any 
receipts were signed by Theodore R. Cook. 


A. I believe not; I find one written by our present correspondent 
and two by our book-keeper. 
R. D. Q. 90. Please state their names. 
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A. Charles H. Ardisson and Richard W. Lawrence. 
R. D. Q. 91. I find in this receipt book ten receipts signed Theo- 
dore R. Cook, for the payment of money by A. R. Lawrence & Co., 
and 29 receipts signed T. R. Cook, for the same purpose, the first 
of these 39 receipts being under date 12, 28, 1867, and the last under 
date 9 mo., 7, 1868. Was the Mr. Cook to whom this money was 
paid the same person who applied for letters patent No. 70414? 


Objected to as immaterial, as leading, and as the signature to the 
receipts has not been identified. 


A. It was all of it, to the best of my knowledge and belief. | 
R. D. Q. 92. Did you have in your employ at that time any other 
person by the name Theodore R. Cook or T. R. Cook than the Theo- 
dore R. Cook who applied for letters patent No. 70414? 

694 A. I believe we never had any other Theodore R. Cook or 
T. R. Cook in our employ. , 
R. D. Q. 93. For what purpose was the money called for by these 
39 receipts paid to Mr. Cook ? 


Objected to an immaterial. 


A. For lining barrels with block tin. 
R. D. Q. 94. What kind of barrels ? 


Same objection. 


A. Such barrels as described in the letters patent which he 
assigned to me, being patent No. 70414. I looked at the patent and 
saw the number. 


Defendant’s counsel, in view of the fact that the witness, for busi- 
ness reasons, declines to permit the receipt book referred to to go 
out of his custody, requests complainant’s counsel to consent that a 
verbatim copy of the 39 receipts referred to, made and certified to 
by the special examiner, may be used in evidence by the defendant 
with the same force and effect as the originals. 

Complainant’s counsel refuses to consent as above requested for 
the reason, among others, that these receipts have not been properly 
proved to have been signed by Theodore R. Cook. 

Defendant’s counsel now offers in evidence a copy of the 39 re- 
ceipts referred to, made and certified by the special examiner, and 
gives notice that at the final hearing of this cause he will produce, 
for the- inspection of the court, the book containing said original 
receipts. 

Certified copy marked in evidence Defendant’s Exhibit 
695  Cvok Receipts, August 25, 1881, A. M., Jr., Sp. Ex’r. 

Objected to by complainant’s counsel as not the best evi- 
dence, it appearing that the originals are in existence and can be 
produced. 


Examination of Mr. Lawrence suspended till 9.30 a. m., August 
26, 1881. 
Adjourned to 3 o’clock p. m., August 25, 1881. 
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3 O'CLOCK P. M. 


After recess. 
Present: Parties as before. 


WiiiiAM MAHER, a witness called on behalf of defendant, being 
first duly sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is William Maher; I am 37 years old; I reside at 
Excelsior Park, Saratoga; I am a tinsmith. 

Q. 2. Whom are you employed by at the present time? 

A. A. R. Lawrence. 

Q. 3. Do you mean the firm of A. R. Lawrence & Co. ? 

A. Yes. 

Q. 4. What kind of work do you do for A. R. Lawrence & Co. ? 

A. Lining spring-water barrels. 

Q. 5. How long have you been employed by A. R. Lawrence & 
Co. to line spring-water barrels? 

A. Since 1868. 

Q. 6. What did you line spring-water barrels with in 1868? 

A. With block tin. 
696 Q. 7. Look at the article now shown you and state if you 
know what it 1s. 

A. That is a reservoir. 

Defendant’s counsel requests the examiner to certify that the 
article shown the witness is marked “ Defendant’s Exhibit Lawrence 
Reservoir.” 

The examiner so certifies. 

Q. 8. When first did you see a reservoir like Defendant’s Exhibit 
Lawrence Reservoir? 

A. In 1867. 

Complainant’s counsel requests the examiner to certify that only 
the barrel which forms the outside of the reservoir is at the present 
time visible to the witness. 

The examiner so certifies. 

Q. 9. Did you remove the hoops and staves fromthe barrel De- 
fendant’s Exhibit Lawrence Reservoir on yesterday for the purpose 
of examining the inside? 

A. Not yesterday, but the day before yesterday I did. 

Q. 10. Did it have a tin lining in it when you looked at it? 

Objected to as leading. 

A. Yes. 

Q. 11. When first did you see a barrel like Defendant’s Exhibit 
Lawrence Reservoir with tin lining in it? 

A. In 1867. 

Q. 12. Where did you see it ? 

A. Excelsior Spring of A. R. Lawrence & Co. 

Q. 13. Do you know who made and put in the tin lining in this 
barrel you saw in 1867? 
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A. Yes; Theodore Cook. 
697 Q. 14. Who was he employed by ? 
A. The firm of A. R. Lawrence & Co.? 
Q. 15. When first did you commence to line barrels like Defend- 
ant’s Exhibit Lawrence rvoir for A. R. Lawrence & Co.? 
A. In April, 1868. 
Q. 16. How long did you continue to do this work ? 
A. I am doing it yet. 
Q. 17. Have you oes doing this same kind of work for them ever 
since April, 1868 ? 


Objected to as leading. Question withdrawn. 


Q. 18. Please state how long you have been doing this kind of 
work for them ? 

A. 13 years. 

Q. 19. What kind of work did Theodore Cook do for A. R. Law- 
rence & Co. while he was employed by them ? 

A. Principally lining reservoirs. 

Q. 20. What kind of reservoirs ? 

A. Reservoirs lined with block tin. 

Q. 21. How long did he continue to do this work for them ? 

A. Well, I think it was something short of a year. 

Q. 22. Please describe the method practiced by you in lining reser- 
voirs or barrels like Defendant’s Exhibit Lawrence Reservoir for A. 
R. Lawrence & Co. for the last 13 years. 

A. We take four pieces of block tin for the body lining and rub 
them down so that they take the shape of the barrel; the wood and 
all the seams soldered ; two straight seams up and down the barrel 
and one cross-seam on the bulge of the barrel; that completes the 

body lining; and then there are two heads cut out, the same 
698 size as the wooden heads, and raised by a raising hammer, and 

then rubbed down to the shape of the wooden heads; now 
we're ready to put in those heads. You knock three of the top hoops 
off one end of the barrel and the staves fly out and leave the lining, 
and the body lining is rubbed into the crow of the barrel and the 
tin head is taken and soldered at the bottom of this crow; the other 
head goes in just the same; the tubes go in before the last head. 
There’s a large pipe that goes through one tube tothe bottom of the 
barrel and the other tube only goes through the head and lining, 
and these tubes are soldered inside to the lining; then the other head 
goes in just the sume as the first did. 

Q. 23. Please state what kind of solder you use in soldering the 
seams of the body lining and the heads to the body lining? 

A. We use the one kind of solder for both. 

Q. 24. What is this solder composed of ? 

A. Block tin and lead. 

Q. 25. In what proportions ? ' 

A. About two-thirds block tin and one-third lead. 

Q. 26. In fitting these four pieces that form the body lining of the 
barrel how did you hold them in place while rubbing them to the 
shape of the barrel ? 


' 
wwe _——' 


254 ELIZABETH MATTHEWS ET AI.., &C., VS. 


A. By putting lasting tacks in them ; they are steel tacks. 
Q. 27. When these tacks were removed did they leave holes in the 
lining ? 
A. The tacks are put in where the seams are. 
Q. 28. When the tacks were driven in to hold the sheets of tin 
did they pass through the lining into the wood of the barrel ? 
A. Yes. 
Q. 29. When did you take them out? 
A. J take some out when I get the first piece rubbed in. 
Q. 30. Did you take all the tacks out before or after you soldered 
the seams? 
699 A. Before I soldered the seams; I ‘mean the tacks that 
would be on that one seam. 


Direct examination closed. 


Cross-examination by S. R. Betts, Esq. : 


X Q. 31. How do you fix the year 1868 as the date when ycu were 
first employed by A. R. Lawrence & Co.? 

A. I was employed in 1867 by them. 

X Q. 32. How do you fix 1867 asthe date when you were first 
employed by them? 

A. I came in to Saratoga in 1867. 

X Q. 33. How do you know you lined barrels with block tin for 
A. R. Lawrence.& Co. in 1868? 

A. Because I commenced the next spring after I came in to Sara- 
toga. 

X Q. 34. Do vou know who got up the idea of that tin lining for 
barrels ? 

A. I do not know, except that Theodore Cook was the first man 
who lined the first barrels. 

X Q. 35. Is there any change in the way you line your barrels 
now from the way you lined them when you first began ? 

A. None whatever. 

X Q. 36. Where is Theodore Cook now, if you know? 

A. I have no idea. 

X Q. 37. Do you know if these tin-lined barrels have been largely 
used at Saratoga in barreling mineral waters? 

A. Yes; they have been used. 

X Q. 38. How are you positive that it was in April, 1868, when 
you first lined barrels for A. R. Lawrence & Co. with tin? 

A. Because I came here in 1867, and I commenced lining barrels 
the first of April. 

X Q. — — do you happen to remember that it was the first of 

April: 
700 A. Well, 1am _ positive I came here in 1867, and went to 
work for A. R. Lawrence & Co. till April, 1868, and then I 

went in the tin shop. 

X Q. 40. Do you rely on anything but your memory in stating 
the time when you first lined these barrels with tin ? 

A. No; I don’t rely on my memory at all. 
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X Q. 41. What do you rely on? 

A. A. R. Lawrence & Co.’s books. 

X Q. 42. Do you mean entries in those books ? 
A. Yes. 


Complainant’s counsel now ae mee to so much of the testimony of 


this witness as has been directed to fix the date of his first makin 
these tin-lined reservoirs on the ground that the witness has sta 
that he relies wholly on the books of A. R. Lawrence & Co., and that 
said books are not produced, and are, under the circumstances, the 
best evidence. : 


X Q. 43. Do you also rely on A. R. Lawrence & Co.’s books for 
your statement of the date when Theodore Cook lined barrels for 
them ? 

A. Yes. 


Same objection to so much of the witness’ testimony as is directed 
to fix the date referred to in the above question. 


Cross-examination closed. 


Redirect by Mr. WEBB: 


k. D. Q. 44. In what month in 1867 did you first commence to 
work for A. R. Lawrence & Co? 
A. May. 
R. D. 6. 45. What kind of work did you do for them in May, 
1867? 
A. All kinds of work—bottling spring water; packing spring 
water. | 
701 R. D. Q. 46. How long had you been so employed by A. R. 
Lawrence & Co. when you saw Mr. Cook line one of these 
barrels, as stated by you? 
A. About five months. 


Redirect closed. 
Examination closed. 
(S’d) WM. MAHER. 


Subscribed and sworn to before me this 25th day of Auzg., A. D. 


1881. 
ARTHUR MURPHY, Jr., 
Special Examiner. 
Adjourned to Aug. 26, 1881, at 9.30 o’clock a. m. 


SaraToGA, N. Y., Aug. 26, 1881—9.30 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Defendant’s counsel now offers in evidence the 39 original receipts 
signed Theodore R. Cook and T. R. Cook, contained in the receipt 
book produced by the witness Lawrence, and the same are marked, 
consecutively, Def ’t’s Exhibits Lawrence Receipts Nos. 1 to 39, Aug. 
26, 1881, A. M., Jr., Sp. Ex’r. 
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Defendant’s counsel withdraws the certified copy of said receipts, 
offered yesterday, in view of complainant’s counsel’s objection to the 
same. 

Complainant’s counsel objects to the receipts just offered in evi- 
dence as-immaterial and as not fully and properly identified. 


702 Redirect examination of the witness LAwRENcE resumed by 
Mr. WeEzp de bene esse, without waiving objections : 


R. D. Q. 95. Was this circular, Defendant’s Exhibit Lawrence Cir- 
cular No. 1, the first illustrated circular you ever published 7 

A. No; I think there were two before it. 

R. D. Q. 96. Have you here with you a of the two circulars, 
or either of them, published before Defendant’s Exhibit Lawrence 
Circular No. 1? . 

A. I have one of them. 

R. D. Q. 97. When was the circular you have just produced pub- 
lished by you ? 

A. I cannot say, but think it was in 1868 or 1869. 

R. D. Q. 98. Is the circular just produced the first illustrated cir- 
cular published by you ? 


Objected to as leading. 


A. It is not. 

R. D. Q. 99. What was the difference between this circular and the 
one first published ? | 

A. The first is, I remember, very similar to this, but a little 
rougher in execution. 

Rk. D. Q. 100. When was that first circular published ? 

A. I think in the year 1867 or 1868. I presume these matters 
could all be ascertained definitely by reference to our accounts. 

R. D. Q. 101. Could you ascertain by a personal examination of 
your accounts the date when you first published and issued circu- 
lars describing and illustrating Lawrence’s patent block tin lined 
reservoir ? 

A. I think I could. 

R. D. Q. 102. You speak of having used, prior to the time you 
commenced to use these patent block tin lined reservoirs or barrels, 

barrels lined with a composition and containing an inner 
703 — of tin plate. Please state what you meant by tin 
plate. 


Objected to as immaterial. 


A. I meant iron coated with tin, such as tin cans are made of. 
_R. D. Q. 103. At the time you made the change in the linings from 
tin soe or iron coated with tin to block tin did you consider that 
the Nook tin was better adapted for this purpose than the tinned 
Iron ¢ 


_ Objected to as immaterial and as not proper redirect and as lead- 
ing. 
A. We certainly did. 
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R. D. Q. 104. Why? 
Objected to as immaterial and not proper redirect. 


A. On account of its being of pure metal and the only practical 
one that was sure not to contaminate the water. 

R. D. Q. 105. I find in the cash book produced by you an entry, 
under date of July 5, 1867, of $13 paid to William Mehar. Who 
was the William Mehar to whom this money was paid ? 


Objected to as immaterial, not called out on the cruss-examination, 
and as neither the book referred to nor the entry has been identified 
or offered in evidence. 


A. The entry isin Mr. Ardisson’s handwriting; I cannot speak 
vositively, but I have not the slightest doubt it is the same William 
Maher who since lined barrels with block tin for us, though the name 
is spelled differently. 

R. D. Q. 106. Did you employ in 1867 any person called 
704. Maher or Mehar other than the William Maher who is now 
in your employ and who testified in this case yesterday ? 


Objected to as immaterial and not proper redirect. 


A. I believe not. 

R. D. Q. 107. Have you here with you the circular first published 
and issued by you describing and illustrating Lawrence’s block tin 
lined reservoirs ? 

A. I have one which I believe to be the first. 

R. D. Q. 108. When was this circular just produced published and 
issued by you ? 

A. In the year 1867; it is dated 10 mo., 1st, 1867. 


The circular just produced offered in evidence by defendant’s 


~ counsel and marked Defendant’s Exhibit Lawrence First Circular, 


August 26, 1881, A. M., Jr., Sp. Ex’r. 

Deferdant’s counsel also offers in evidence the circular produced 
and referred to by the witness in answer to questions 96, 97, 98, and 
99 of the redirect examination, and the same is marked Defendant’s 
Exhibit Lawrence Second Circular, August 26, 1881, A. M., Jr., 
Sp. Ex’r. 

Both exhibits objected to as immaterial. 

Examination closed. 

(S’d) HENRY LAWRENCE. 


7 Subscribed and affirmed to before me this 26th day of August, A. 
. 1881. 


ARTHUR MURPHY, Jr., 
Special Examiner. 
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705 Same Day. 


CHARLES H. ARDISSON, a witness produced on the part of the de- 
fendant, being duly sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Charles H. Ardisson; my age is 46 years; I re- 
side at Saratoga, New York, and by occupation I am agent for A. R. 
Lawrence & Co., of Saratoga, New York. 

Q. 2. How long have you been connected with the firm of A. R. 
Lawrence & Co.? 

A. Altogether about 6 or 7 years. | 

Q. 3. When did you first become connected with them in busi- 
ness ? 

A. I think it was in 1866. 

(). 4. How long did you remain with them at — time ? 

A. Until about 1870. 

(). 5. During this period what did vou do for A. R. Lawrence & 
Co. ? 

A. I had charge for a part of the time of the cash book and pay- 
ing off the men and other duties connected with the business—ship- 
ping, ete. | 

Q. 6. Did you know a Mr. Theodore R. Cook during this period ? 

A. I knew him very well. 

Q. 7. When did you first become acquainted with Mr. Cook ? 

A. I think it was in 1867. 

Q. 8. What was his business at that time ? 

A. Lining barrels. 

Q. —. What kind of barrels? 

A. Oaken barrels for the use of the Excelsior water. 

Q. 10. Who was he employed by ? 

A. A. R. Lawrence & Co. 

Q. 11. ee you familiar with the handwriting of Theodore R. 

Cook ? 
706 A. Iam well acquainted with it, as I saw him write his 
name many times when I paid money out to him. 

Q. 12. Could you recognize and identify the signature of Theodore 
R. Cook ? 

A. Yes, sir; I can. | 

Q. 13. Please look at the 39 receipts, marked Defendant’s Exhibits 
Lawrence Receipts Nos. 1 to 39, inclusive, and state whether or not 
you recognize the signature to each one of these receipts. 

A. I have carefully examined the 39 signatures signed T. R. Cook 
— identify them as being the genuine writing of Theodore R. 
Cook. 


’ 


Defendant’s counsel now renews his offer of the 39 receipts here- 
tofore offered in evidence and marked Nos. 1 to 39, inclusive. 
Objected to as immaterial. 


Q. During this same period did you know a Mr. Wm. Maher? 
A. Yes. 
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Q. 15. What was his business at that time ? 

A. He was then employed to rub the tin against the sides of the 
same Excelsior barrels lined by Theodore R. Cook. 

Q. 16. Please look at the cash book now shown you and state 
i or not that is the cash book kept by you during this same 

riod. 

A. Well, there is considerable of my writing, but it is not all my 
writing. 

Q. 17. Are there any entries in that cash book, in your handwrit- 
ing, from the first of July, 1867, to the 7th of September, 1868, of 
money paid to Cook or Maher or both? And, if so, please point out 
such entries. } 

A. Yes, sir; there ison the date of July 5th, 1867, an entry, which 
I recognize as my own, of money paid to William Maher, $13; on 

the 13th of same month I recognize an entry made of money 
707 ~—paid to Theodore R. Cook of $9.50; on the 22d of the same 

month I recognize in my writing the name of T. R. Cook, 
twice, the same date, viz., $12 and $50; those are all I recognize iu 
my handwriting, bearing on this subject. 


Defendant’s counsel offers in evidence the four entries identified 
by the witness, and the same are marked Defendant’s Exhibit Ardis- 
son Entries 1 to 4, inclusive, A. M., Jr., Sp. Ex’r, August 26, 1881. 

Objected to as immaterial. 

Cross-examination waived. 


(S’d) CHARLES H. ARDISSON. 
Subscribed and sworn to before me this 26th day of August, A. D. 


1881. 
ARTHUR MURPHY, Jr, 
Special Examiner. 
708 U.S. Circuit Court, Southern District of New York. In 


Equity. 
JoHN Matruews vs. IRON CLAD MANUFACTURING COMPANY. 


New York, September 12th, 1881—11 o’clock a. m. 


Testimony taken on the part of the defendant for final hearing, under 
the 67th rule of the United States Supreme Court, as amended, in 
equity, before John A. Shields, Esq., as standing examiner of this 
court. 


Met pursuant to notice. 
Present: Samuel R. Betts, Esq., of counsel for complainant, and 
Ernest C. Webb, Esq., of counsel for defendant. 


WitiiaM H. Hicks, a witness produced on the part of the defend- 
ant for final hearing, being duly sworn, testifies as follows : 


Q. 1. What is your name, age, residence, and occupation ? ° 

A. My name is William H. Hicks; I am 57 years of age; I reside 
in New York city, and by occupation am an inventor and expert in 
mechanical matters. 


tee eee 
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Q. 2. Are you acquainted with John Matthews, the complainant 

in this case ? 
A. Iam. 
709 Q. 3. How long have you known him? 
A. Since about the year 1865. 

Q. 4. Have you ever had any business transactions with Mr. 
Matthews ? 

A. I have. 

Q. 5. When first? 

A. Either in the years 1870 or 1871; I can’t recollect which ; 
about that time. 

Q. 6. Please state what vour business relations with Mr. Matthews 
were. , 

A. At the time stated I was engaged by him asa salesman for 
the Eastern States, to sell the goods that he manufactured. 7 

Q. 7. How long did this connection continue? 

A. If I remember correctly, my engagement as a salesman under 
a salary lasted six months; after that time I sold the goods made 
by him on commission, and did not consider myself in his employ. 
I think I was engaged selling goods made by him about four years 
in both capacities. 

Q. 8. During this period did you know a Mr. Kay, formerly of 
the firm of Kay & Francis, of Fall River, Mass.? 

A. I did. 

Q. 9. Are you familiar with the circumstances of an accident by 
which Mr. Kay lost his life? 


Objected to as immaterial. 


A. I was informed by Mrs. Kay and by his partner, Mr. Francis, 
and saw it noticed in the papers, that Mr. Kay was killed in his 
shop by the explosion of a soda fountain, and I believe these state- 
ments to be true. 


Answer objected to as hearsay. 


Q. 10. Do you know what became of the soda fountain that burst 
and killed Mr. Kay ? 


710 Objected to as immaterial and as the witness has not testi- 
fied to any such fact as that stated in the question. 
Defendant’s counsel an.ends the question by inserting between 
“that” and “burst” the words “ you were informed.” 


A. It was put into my possession by Mr. Francis, and shipped by 
me to John Matthews, at New York, by express. 
Q. 11. Why did you send this fountain to John Matthews ? ' a 


Objected to as immaterial. 


A. To get it out of the way and because I was requested by Mr. 
Matthews to so ship it. : 
Q. 12. Of whose manufacture was this fountain ? i 7 


Same objection. 
A. It was manufactured by John Matthews. 


cu Pela tidin te 


id ot 


if 


td Aig AOS 


Mr. 


THE IRON CLAD MANUFACTURING CO. 


Q. 13. Who sold it to Kay & Francis? 
Same objection. 


A. To the best of my recollection, it was sold by me. 
Q. 14. Why was it necessary to get this fountain out of the way 
after the accident ? 


Objected to as immaterial. 


A. I considered it better not to have any exploded steel fountains 
at that time laying around that the public could see, and Mr. Fran- 
cis was very anxious to get it out of the building; in fact I think 
he felt a little superstitious about it. 

Q. 15. Please relate, as fully as you can, all that was done by you 
after this accident to conceal the fact that the fountain that had 
burst and killed Mr. Kay was manufactured by John Matthews? 


711 Objected to as immaterial and as no foundation is laid for 
this question in the previous testimony of the witness. Ques- 
tion withdrawn. 


Q. 16. Did you do anything else after this accident to conceal the 
fact that this fountain was manufactured by John Matthews? 


Objected to as immaterial and leading. 


A. I did. 

Q 17. Please relate as fully and particularly as you can all that 
vou did for this purpose ? 

Objected to as immaterial. 


A. Immediately after learning of the death of Mr. Kay I went to 
New York to inform Mr. Matthews, and, wishing to allay the excite- 
ment in regard to steel fuuntains bursting, I caused a copper fount- 
ain to be exploded and substituted in its place. 

Q. 18. Where was this copper fountain exploded ? 


Same objection. 


A. On the grounds of Mr. Matthews’ residence, at the foot of 75th 
street, East river, I think it is. 

Q. 19. Where did you get the copper fountain that was burst as 
stated by you? 


Same objection. : 

A. At Mr. Matthews’ factory, on First avenue. 

Q. 20. Did you cause this copper fountain to be burst of your own 
accord, or did you act under instructions? 


Same objection. 


A. I suggested that it be done to Mr. Matthews, and he agreed 
with me and furnished the copper fountain. : 
712 Q. 21. Did Mr. John Matthews instruct you to burst this 
copper fountain on his grounds. 


Objected to as immaterial and leading. 
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A. He told me to take one of his men and one of their wagons, 
and take some copper fountains up to his place and explode them. 
Q. 22. Are you acquainted with the members of the firm of Vin- 


cent & Hathaway, of Boston ? 


A. I am. 
Q. 23. When first did you become acquainted with this firm ? 
A. When I commenced selling the goods manufactured by Mr. 


Matthews. 
Q. 24. Did you ever sell this firm any goods? 
A. I have, in very large amounts. 
(). 25. What kind or kinds of goods? 
Objected to as immaterial. 


A. Generators, fountains, and materialS such as they use for the 
manufacture of soda water. 

(). 26. What kind of fountains? 

Same objection. 

A. Fountains for holding and transporting soda water, inanufact- 
ured by John Matthews, said to be steel and known to the trade as 


steel fountains. ; 
Q. 27. After this copper fountain was burst, as stated by you, 


what was done with it? 
Same objection. 


A. It was boxed and shipped to Mr. Francis, at Fall River. 

Q. 28. Was this steel fountain that burst and killed Mr. Kay 
shipped by you to John Matthews’ office or to his private residence? 

Same objection. © 


713 A. It was marked and shipped to be delivered at his pri- 
vate residence. 
Q. 29. Why did you send it to his private residence ? 


Same objection. 


A. I sent it there at Mr. Matthews’ request. He said he didn’t 
care to have it go to the factory. 
Q. 30. Was any arrangement ever made with Mrs. Kay ? 


Same objection. 


A. I wilf have to ask what arrangement ? 
: - “ta To compensate her in any way for the loss of her hus- 
and. | 


Objected to as immaterial and leading. 


A. There was. 
Q. 32. Please state what that arrangement was. 


Objected to as immaterial. 


A. I settled with her on behalf of Mr. Matthews by the payment 
of $400, I think it was, and she signed an agreement releasing Mr. 
Matthews from all liability on account of the death of her husband. 
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Q. 33. Who paid her this $400. 
Same objection. 


A. I gave her a check made by Vincent, Hathaway & Co. for that 
amount myself, and she signed the release which I forwarded to Mr. 
Matthews. 

Q. 34. Who furnished the money to Vincent, Hathaway & Co. for 
this check ? 


Same objection. 


714 A. At the time they gave me the check I drew on Mr. 
Matthews for $400, or the amount paid Mrs. Kay, and gave 
it to them in exchange. , : 
Q. 35. Did Mr. Matthews pay this draft? 


Same objection. 


A. It was paid at his office, and I have since seen the draft in 
their possession. 
Direct examination closed. 


Cross-examination by S. R. Betts, Esq. : 


Q. 36. Please give me the date when your business connection 
with John Matthews terminated. 

A. My impression is it was in 1875. I can’t tell exactly, because 
I have not had occasion to refer to the date since I left there. 

X Q. 37. How long have you been a resident of New York city ? 

A. Since 1824. : 

X Q. 38. Do you know of your own knowledge how Mr. Kay, of 
the firm of Kay & Francis, was killed ? 

A. I was not present, nor was any one else, at the time of the 
accident; so I do not know of my own knowledge. 

X Q. 39. Do you know of your own knowledge that the fountain 
you say you shipped to John Matthews at New York was a fountain 
that burst and killed Mr. Kay ? 

A. In one of my answers in the direct testimony I stated I was so 
informed by Mr. Francis and by Mrs. Kay, and I have no other in- 
formation or knowledge. 

X Q. 40. How soon after the accident to Mr. Kay did you ship 
that fountain of which you have spoken to Matthews in New York ? 

A. As soon as I knew of the accident and could get to Fall River ; 
I think it was the next day. 

X Q. 41. The next day after the accident, you mean? 
715 A. Yes, sir. 

X Q. 42. Did you personally inform Mr. John Matthews 
of the accident to Mr. Kay ? 

A. I did. 

X Q. 43. Did he know of it before you gave him that informa- 
tion ? 

A. I am very sure he did not. 

X Q. 44. How long after the accident was it that you saw Mr. 
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A. As soon as I could get to New York—within a couple of days, 
I think. I did not want to write to him about it, so I went to him 
and told him privately, and from the surprise he exhibited I am 
confident it was news to him. 

X Q. 45. You had shipped the fountain of which you speak from 
Fall River before seeing Mr. Matthews, had you not? 

A. No, sir; I did not. We boxed and shipped the copper fount- 
ain; after the copper fountain had got to Fall River we took it out 
and put in the steel fountain whichjwas —— back to New York. 

-X Q. 46. Did you go to Fall River after the accident before going 
to see John Matthews at New York? 

A. I did. I heard of the accident at the railroad depot at Lynn, 
and I immediately went to Fall River without any delay. 

X Q. 47. Did you ever tell any one that the fountain which burst 
and killed Mr. Kay was a copper fountain ? 

A. I did; I told Vincent & Hathaway to allay their excitement, 
as they had incurred a debt of about $25,000 at that time on account 
of the purchase of steel fountains, and after the excitement was a 
little over I informed them of the true state of the case. 

X Q. 48. Did you ever tell any one else that it was a copper fount- 

ain that burst ? 
716 A. Not to my recollection, and probably not, as there would 
have been no occasion for it. . 

X Q. 49. Have you any knowledge as to what was the internal 
pressure on the fountain you say burst and killed Mr. Kay just be- 
fore the time it burst? 


A. I have not. 
X Q. 50. How many of these tin-lined Matthews steel fountains 


did you sell or dispose of for Mr. Matthews while you were his agent 
altogether ? 


Objected to as not responsive to the direct examination. 


A. I can’t tell exactly, but upwards of 1,000. 

X Q. 51. Did you yourself explode the copper fountain which you 
say was sent to Mr. Francis at Fall River? 

A. I cannot say; I think we took up four copper fountains to Mr. 
Matthews’ house; two were exploded in my presence, and being 
obliged to leave to attend to other business I left Mr. Gray to ex- 
plode another one, and which of the number was sent to Fall River 
I can’t say, but it was one of the four, Mr. Gray acting under my 
directions. 

X Q. 52. How do you know it was one of the four? 

A. I told Mr. Gray to explode another one and to bring down the 
best one to the office; he brought it down, asI directed, to the office 
and put it into my possession. 

X Q. 53. Who sent that bursted copper fountain to Fall River? 

A. After it was handed to me by Mr. Gray it smelt so strongly 
of gunpowder that I washed it, hoping to remove the smell, but was 
unable to do so by washing, so I covered it with beer extract, as that 
was said to have been the contents of the exploded fountain, boxed 
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it and marked it myself, and directed the shipping clerk to send it 
to the transportation line. 

717 X Q. 54. Do you know what became of the pieces of fountain 
you say you sent from Fal) River to Matthews at New York ? 

A. I know nothing of it, since I left it at the express office at Fall 
River, of my own knowledge. Mr. Matthews told me that he had 
received it, and had had it put up in his carriage-house. 

X Q. 55. Please state what terminated your business connections 
with Mr. Matthews. 

A. I found the concern was growing unpopular with the trade, 
and as I was selling goods on commission I left the concern to sell 
goods for another manufacturer in the same line. : 

X Q. 56. Were you requested to leave by Mr. Matthews ? 

A. I was not. I was requested to stay. He got Mr. Vincent to 
come and see if I wouldn’t go back. 

X Q. 57. Were you subpeenaed here as a witness, or did you come 
voluntarily ? 

A. I came in obedience to a subpeena. 


Cross-examination closed. 


Redirect examination by Mr. E. C. WEBB: 


R. D. Q. 58. In answer to question 29 you say you sent this bursted 
fountain to Mr. Matthews at his request. In answer tothe 40th 
question you say you think you shipped this fountain the next day 
after the accident. In answer to the 44th question you say you told 
Mr. Matthews of the accident within a couple of days after the acci- 
dent. Please explain how Mr. Matthews could have requested you 
to ship this fountain, as stated by you, if you sent it to him the next 
day after the accident. 

A. I may be mistaken as to a day, and to explain I will give an 
account of the whole transaction as it connenel After hearing of 

the accident I saw a notice in the afternoon paper while wait- 
718 ing atthe railroad depot at Lynn. It stated that Mr. Kay 

had met witb the accident by the bursting of a soda fountain. 
I knew that Kay & Francis were using both the steel and copper 
fountains, and being anxious to know which kind had exploded, 
and being a friend of the firm, I went to Fall River that night, saw 
Mr. Francis, and talked the matter over, and he said he was afraid 
that it would injure his soda-water business, and wanted me to fix 
it up to save him from further injury. 

I immediately went to New York, and, taking Mr. John Matthews 
outside of the office, I told him what had occurred and what I con- 
sidered necessary to be done to save the reputation of the steel 
fountain. We then immediately took the copper fountain before 
spoken of to Mr. Matthews’ residence, and as soon as they were ex- 
ploded I boxed the pieces of one, ordered it shipped to Fall River, 
went back there myself, and arrived there as soon as the fountain 
did, took it to Kay & Francis’ shop, took the pieces from the box, 
and put it in the broken steel fountain, which I directed to Mr. Mat- 
thews, ~ 7oth street, New York, and sent by express. These trans- 
v4—119 
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actions were continuous and immediate, and the whole of them did 
not occupy, to the best of my recollection, more than three or four 
days. 

Until this morning I have not given the matter any thought since 
the transactions took place, so I may have made a mistake of a day. 


Redirect examination closed. 


Recross: 


RK. X Q. 59. Please give me the full name of the Mr. Gray whom 
you speak of in your cross-examination in connection with the burst- 
ing of the copper fountain. , 


Objected to as not responsive to the redirect examination. 


719 A. All I know about his name is that I have heard him 
called by the name of John Gray. I do not know whether 

he has any middle name or not. 

R. X Q. 60. Please inform me what “ beer extract ” mentioned by 


you ls. 
Same objection and as utterly immaterial. 


A. It is a concentrated extract such as is made by Matthews and 
others for the purpose of making soda-water beverages. I think the 
kind I refer to was Ottawa beer extract, if I remember correctly. 

R. X Q. 61. Did you not have any dispute or difficulty with John 
Matthews at or prior to the time your business relations with him 
terminated ? 


Objected to as not responsive to the redirect examination. 


A. We did have slight disputes upon matters of business during 
almost the whole time I was with him, but nothing calculated to 
destroy or injure our friendship. I left him without giving him 
any information, and he didn’t know for two or three weeks but 
what [ was still working for him, and, as far as I know, there is no 
ill-feeling between us to-day. 

R. X Q. 62. When vou told Vincent & Hathaway that the fount- 
ain which burst and killed Mr. Kay was a copper fountain did you 
tell them the truth or a lie” 


Objected to as not responsive to the redirect examination. 


A. It was not the truth, but it was done for their benefit and could 
in no event cause them any injury, and I felt justified in doing what 
I did to allay the excitement for a few days. They have since 
thanked me for it and have said that I protected their interests bet- 
ter than they could have themselves at that time. 


720 So much of the answer as follows the word “truth” ob- 
jected to as irresponsive and immaterial. 
Examination closed._ 


W. H. HICKS. 
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Sworn before me— 
JOHN A. SHIELDS, 
Examiner, &c. 


Adjourned to Tuesday, September 13, 1881, at 10 o’clock a. m. 


United States Circuit Court, ——— District of New York. In 
quity. 


JOHN MatTTHeEws vs. Iron CLapD M’r’e Co. 


Testimony taken on behalf of the defendant, under and pursuant to 
the sixty-seventh rule of the Supreme Court of the United States 
as amended, before John A Shields, a standing examiner of said 
Court. 


New York, Sept. 21st, 1881—11 o’clock a. m. 


Met pursuant to notice. 
Present: S. R. Betts, Esq., of counsel for compl’t, and Ernest C. 
Webb, Esq., of counsel for def’t. 


721 CHARLEs Gross, a witness produced on the part of the de- 
fendant and being duly sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 

A. Charles Gross; my age is 41 years; I reside in Brooklyn, N. 
Y., and by occupation am a druggist. 

Q. 2. Please look at the soda fountain now shown you and state if 
you have ever seen it before. 

A. Yes, sir. 

(). 3. When first and where ? 

A. I first saw it at the Novelty Iron Works; I could not give you 
the time correctly, but I can give you about the time. 

Q. 4. Have you any books, papers, receipts, or memoranda of any 
kind that will enable you to fix the time when you first saw said 
soda fountain ? 

A. I think I have a bill of it. 

Q. 5. Did you buy this fountain ? 

A. Yes, sir. 

Q. 6. Can you produce that bill ? 

A. I think I can. 


Defentlant’s counsel requests the examiner to mark the fountain 
produced and shown the witness for identification Sept. 21, 1881, 
J. A.S., Ex. 


Adjourned to Sept. 22d, 1881, at 3 o’clock p. m. 


New York, Sept. 22d, 1881—3 o’clock p. m. 


Met pursuant to adjournment. 
Present : Samuel R. Betts, Esq., of counsel for complainant, and 
Ernest C. Webb, Esq., of counsel for defendant. 
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Continuation of the direct examination of CHARLEs Gross by 
Mr. WEBB: | 


722 . -Q.7. Since the adjournment of yesterday have you suc- 
ceeded in finding the bill for the fountain marked for iden- 

tification ? 

A. I have succeeded in finding a bill for a fountain which looks 
like the one that is marked. 

Q. 8. Who did you buy this fountain of? 

A. The American Soda Water Co. 

Q. 9. Did you ever buy more than one fountain of this construc- 
tion from them ? , 

A. Yes, sir. 

Q. 10. When did you buy the first one? 

A. In 1868. 

Q. 11. When did you buy the last? 

A. They were bought together in 1868. 

Q. 12. Did you only buy two? 

A. At that time that was all. 

Q. 13. Did you buy any fountains of this construction from the 
American Soda Water Company since 1868? 

A. No, sir. 

Q. 14. Is the bill you have just handed to me for one of the two 
fountains purchased by you from the American Soda Water Com- 
pany in 1868? 


Objected to as leading. 


A. The bill is forthe two fountains. 

Q. 15. For what purpose did you buy these two fountains ? 

A. To retail soda water out of. 

Q. 16. Did you ever use them for this purpose ? 

A. Yes, sir. 

Q. 17. How long was the fountain marked for identification used 
by you for this purpose ? 

A. About six years. 

Q. 18. Commencing in what year? | 

A. About 1868 was the time; about that time we commenced to 
use them. 

Q.19. During the period that you used this fountain who charged 
it with soda water for you ? 

A. I did myself. 
723 Q. 20. To what internal pressure did you charge it ? 
A. 180 to 200 pounds to the square inch. 

Q. 21. How often during the period that you used this fountain 
was it charged with soda water ? 

A. Eight to ten times a week during the summer months, not 
through the year, of course. 

Q. 22. What is its capacity ? 

A. 10 gallons. 

Q. 23. Were you perfectly satisfied with it during the time that 
you used it? 
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Objected to as immaterial. 


A. Yes. 

Q. 24. Why did you discontinue its use after using it for about 
six years? 

A: The trade increased so it wasn’t big enough. 

Q. 25. What size fountains did you use after that time? 


Objected to as immaterial. 


A. Thirty gallons. 

Q. 26. Do you know of what material the shell or outer case of 
this fountain is composed ? 

A. Yes. 

Q. 27. What? 

A. Sheet iron. 

Q. 28. Of what material is the lining? 

A. Sheet block tin. | 


Defendant’s counsel now offers in evidence the fountain produced 
and marked for identification, and the same is marked Defendant’s 
Exhibit Gross Fountain, J. A. S., examiner, September 22d, 1881. 


Q. 29. Under what name did you carry on the business in 1868? 
A. Under the name of Gross Bros. and under the name of Charles 
Gross. 


724 Defendant’s counsel offers in evidence the bill produced by 
the witness, and the same is marked Defendant’s Exhibit 
Gross Bill, J. A. S., examiner, September 22d, 1881. 


Q. 30. Have you attended here voluntarily, or did you come in 
in — ~~ to a subpena? 
A. In response to a subpeena. 


Direct examination closed. 


Cross-examination by S. R. Betts, Esq. : 


X Q. 31. Where was your place of business in 1868? 

A. Brooklyn, Grand street, corner of 7th. 

X Q. 32. When did you first go to the corner of Grand and 7th 
streets, Brooklyn ? 

A. I think it was 1868. 

X Q. 33. How long did you stay at the corner of Grand and 7th 
streets, Brooklyn? 

A. Up to the present time. 

X Q. 34. What other soda-water fountains besides the Defendant’s 
Exhibit Gross Fountain have you ever bought in the course of your 
business ? 

A. I have bought these same fountains similar to Exhibit Gross 
Fountain hohe l bought the exhibit. As near as I can revollect, I 
have used the Gee fountain and the Matthews, and am using the 
Matthews at the present time. 

X Q. 35. How long since has this fountain, Exhibit Gross Fountain, 
been out of your possession ? 
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A. About three years. | 

X Q. 36. How are you able to swear positively that this particular 
fountain, Exhibit Gross Fountain, ever was in your possession ? 

A. Well, I can only swear positive that it looks like the fountain, 
and, to the best of my belief, I believe it is the fountain, 

X Q. 37. But is there anything about it by which you can 
725 positively identify this fountain, Exhibit Gross Fountain, as 
ever having been in your actual possession ? 

A. Well, there is nothing particular about it more than the color 
of itand the shape of it; yes, sir; I will swear positively to that. 
fountain having been in my possession; well, that is a very exact 
copy, if it ain’t the one. 

X Q. 38. From where did you get this bill, Defendant’s Exhibit 
Gross Bill, when you looked for it? , 

A. Out of the file of bills that we keep on file of the business. 

X Q. 39. What style of fountain was that 18-gallon beer fountain 
I see mentioned in that Defendant’s Exhibit Gross Bill? 

A. A fac-simile to this one, Defendant’s Exhibit Gross Fountain. 

X Q. 40. Where was the place of business of the American Soda 
Water Apparatus Co. at the time you say you bought those fount- 
ains ? 

A. In New York city, at a place called the Novelty Iron Works; 
it was on the East river side, about Sth or 9th street; I think where 
the gas-house is now; about that neighborhood. 

: X Q. 41. Please state how you happened to buy these fountains 
there. 

A. It was the only place where they could be got. 

X Q. 42. Before 1868 what style of fountains,did you use, if any? 

A. We used the same style of fountain, but at another place of 
business. 

X Q. 43. From whom did you procure those fountains you say 
you used prior to 1868? 
: ” From the same party I bought this fountain from now on ex- 
vibit. 

i. Q. 44. When did you buy those fountains you used prior to 

68 * 

A. It was about 2 or 3 years before; I wouldn’t say positive. 

X Q. 45. What became of them ? 
726 A. One is in use now by me and the other was taken in 
exchange by the Bigelow Manufacturing Company. 

X Q. 46. And were those like the fountains you say you bought 
in 1868? 

A. Yes, sir; just the same exactly. 

X Q. 47. Please give the name of any person in the American 
Soda Water Apparatus Company with whom you dealt in buying 
those fountains. 

A. Professor Grant and Mr. J. W. Stanton. 

X Q. 48. What, if anything, enables you to state the exact style 
of fountain for which you received this bill, Exhibit Gross Bill ? 

A. By the shape of the fountain. 
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X Q. 49. Is there anything about the Exhibit Gross Bill which 
shows you the style of fountain for which it is rendered ? 

A. Yes, sir: the big price I paid for it. 

X Q. 50. Have you bought any fountains from the American 
Soda Water Company since you came to the corner of 7th and 
Grand streets, Brooklyn, other than the two you speak of buying in 
1868 ? 

A. Not since, but I bought them previous. 

X Q. 51. How many Matthews’ fountains have you ever bought ? 


Objected to as not responsive to the direct examination and as 
immaterial. 


A. I could hardly tell you how many; have bought a good 
many. 

X Q. 52. Are you using Matthews’ fountains now? 

A. Yes, sir. 

X Q. 53. Please explain just how this fountain, Exhibit Gross 
Fountain, is used for dispensing soda water. 

A. It is filled with water and charged with carbonic gas and dis- 

pensed through the tap at the side of the fountain. 
727 X Q. 54. Do you mean by tap the pipe which extends from 
the side of the fountain just about half way between its top 
and bottom ? 

= I mean by the tap, that should be screwed on that place at the 
side. 

X Q. 55. Please explain the use of the two perforated plates which 
run across the interior of Exhibit Gross Fountain. 

A. It is to break the water up so that the water will take the gas 
quicker. By revolving the fountain upon its axis the water going 
from one section to the other breaks it up so that it takes the gas 
quicker. 

X Q. 56. What is the use of the pipe which runs partly across the 
fountain above one of the perforated plates ? 

A. To draw the water from this fountain, Defendant’s Exhibit 
Gross Fountain. 

X Q. 57. How does that pipe act to draw the water from the 
fountain ? 

A. The pipe don’t act at all to draw the water from the fountain ; 
the water runs through the pipe by the force of the gas in the 
fountain. 

X Q. 58. Please explain the course of the water through the pipe, 
and where it comes out, if anywhere. 

A. Through the pipe to the dispensing counter. 

X Q. 59. Through what pipe? 

A. Soda pipe. 

X Q. 60. Sioa int out on the exhibit the pipe you mean. 

A. The pipe spoken of on the centre of the fountain. . 

X Q. 61. Where does that connect with the dispensing fountain ? 

A. At the tap which screws on the side. 

X Q. 62. Now, won’t you explain to me the course of the water 
through the pipe from this fountain into the dispensing fountain ? 
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A. It runs in a tin pipe along the floor to the dispensing fountain ; 
that is as near as I can get at it. 
728 X Q. 63. I mean from the time it enters the pipe in the 
fountain until it finally leaves this fountain, Exhibit Gross 
Fountain ? 

A. The same course. 

X Q. 64. What is that? 

A. Well, this being the bottom of the fountain (pointing to the 
open end), the water enters the pipe there and passes out through the 
bent pipe outside of the fountain. 

X Q. 65. Was this fountain, Exhibit Gross Fountain, ever repaired 
after you got it? 

A. Yes, sir. ’ 

X Q. 66. How often ? 

A. Once or twice. 

X Q. 67. By whom ? 

A. By a plumber. 

X Q. 68. What did he do to it? 

A. Mended a leak. 

X Q. 69. In what part of the fountain ? 

A. On the side where the faucet belongs. 

X Q. 70. Do you knew how he mended it? And, if so, state. 

A. It leaked at the side, and he soldered it. 

X Q. 71. Please point out the place where this fountain was 
mended. | 

A. I do so (and witness points to the place where the faucet joins 
to the fountain). 

X Q. 72. Please explain the use of the opening through the fount- 
ain below the perforated projecting rim, and having a projecting 
pipe with a screw thread on its interior, into which screws a small 
screw. 

A. It is a water gauge to tell the quantity of water in the fount- 
ain; it acts by turning the screw; if the water is out nothing but 
gas escapes, and if there is water there the water escapes. 

X Q. 73. Can you state of what material the perforated plates of 
Exhibit Gross Fountain are made ? 

A. Sheet block tin. | 

X Q. 74. Do you know how the interior lining is fastened to the 
outside shell ? 

A. No, sir. 
729 X Q. 75. Please explain how you charged the fountain, Ex- 
hibit Gross Fountain. 

A. We make the gas in a generator and turn it from a generator 
into this fountain. The gas enters the fountain through the faucet 
at the side; same opening where the water comes out. We put the 
water in through the same opening first and the gas in afterwards. 

X Q. 76. Please explain how the circular metal plates which fit 
over the open end of the fountain were attached to it. 

A. They were screwed on by bolts, which pass through holes in 
the rim of the fountain. , 

X Q. 77. Please explain the use of the screw in the projection at 
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| the point where the outside and inside pipes connect in this Exhibit 
Gross Fountain. 

A. It is a shut-off to shut off the soda water from the store. 

X Q. 78. Can you state whether or not this interior pipe is sol- 
dered to the inside wall of Exhibit Gross Fountain ? 

A. I could not. 


Cross-examination closed. 


Redirect by Ernest C. Wess, Esq.: 


R. D. Q. 79. What kind of fountains did you buy of John Mat- 
thews:! 
A. Iron fountains; that’s all I ever bought of him. 
R. D. Q. 80. Were they lined or unlined ? 
A. Lined. 
R. D. Q. 81. Were they what are known in the trade as flanged 
fountains? 
A. Yes. 
wee Q. 82. When did you last buy any such fountains from 
im ? 
A. I think three or four years ago; I couldn’t say positive. 
R. D. Q. 83. What were they lined with? 
730 A. Block tin and some porcelain. 

R. D. Q. 84 Did you ever buy any other fountains from the 
American Soda Water Apparatus Company other than the four you 
have spoken of? 

A. No; I never did. 


Examination closed. 
CHAS. E. GROSS. 
Sworn to before me— 
JOHN A. SHIELDS, Examiner. 


Adjourned until Tuesday, Sept. 27th, 1881, at 11 o’clock. 


731 New York, Oct. 3d, 1881—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Mr. Ernest C. Webb, of counsel for defendant, and Mr. 
S. R. Betts, of counsel for complainant. 


Joun P. GRUBER, a witness produced on behalf of the defendant, 
being duly sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 

A. John P. Gruber; age, 59; I reside in Jersey City, N. J.; my 
occupation is a machinist and all kinds of water works, filters, 
fountains, elevators, pumps and cocks for soda-water fountains and 
other pur ' 

Q. 2. What kind of fountains have you made? 

A. Fountains for mineral waters, and so forth. 

Q. 3. In what year did you commence to manufacture fountains 
for mineral waters ? : 
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A. Since 1869. 

Q. 4. Of what material were the fountains you made in 1869 com- 

sed ? 

A. Sheet iron, copper, and block tin. 

Q. 5. Please describe the construction of the fountains you made 
in 1869 composed of sheet iron and block tin. 


Objected to as leading. 


A. I take sheet iron and copper and wash it with block tin or 
take sheet block tin and make it with that. 

Q. 6. When you made a fountain of iron please state exactly how 
you worked the iron to make the fountain. 

732 A. I made the body of iron; then I’ take sheet block tin. 
I put two copper heads on always. The copper heads are 
lined with sheet block tin, too; just the same as the iron part of it. 

(). 7. Please state how vou made the body. 

A. I rolled the sheet iron up to make the body and take sheet 
block tin and make another body, solder it, lav over the edges and 
solder them again, and solder the heads on it; some are screwed on 
and some are soldered on. __ 

Q. 8. How was this iron body after you rolled it up joined at the 
centre ? 


Objected to as leading. 


A. By riveting and soldering. 

Q. 9. At what point did you solder the body of sheet block tin ? 

A. I do not know what you mean by point. 

Q. 10. You say, “I rolled the sheet iron up to make the body and 
take sheet block tin and make another body; solder it.” How did 
you solder this body of sheet block tin? 

A. The long way first. 

Q. 11. The long way of what? 

A. Of the seam. 

Q. 12. The seam of what? 

A. Of block tin. 

(. 13. How did you make this seam in the block-tin body ? 

A. I soldered it. 3 

Q. 14. Soldered what? 

A. The block-tin body. 

Q. 15. Why did you solder this block-tin body ? 

A. That the water don’t come in connection with the iron. 

&. 16. After you soldered this block-tin body what did you do 
with It: 

A. Put it inside the iron body. 

Q. 17. What did you do then? 

A. I lay over the edges and put the heads on it. 

Q. 18. What edges do you lay over? 
733 A. The block-tin edges over the iron. 
Q. 19. After you laid the block-tin edges over the iron what 
did you do then ? 
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@ 
Ri. I put the heads on, shoved them tight over, and soldered 
them. 
Q. 20. What did you solder the heads to? 


Objected to as leading. 


A. On the iron body. 

Q. 21. Was the block-tin lining to the heads fastened to them in 
any way; and, if so, how ? 

A. The heads—I washed them with heavy block tin. 

Q. 22. How thick was this coating of block tin on the heads? 

oe It was just as thtck as the sheet block tin that was soldered on, 
nearly. 

Q. 23. Were any of these heads lined with sheet block tin? 


Objected to as leading. 


A. Yes; some of them. 

Q. 24. When the heads were lined with sheet block tin was this 
lining fastened to them in any way ; and, if so, how? 

A. They was |loose; I put the sheet block tin right on it and I 
fit it, and when it was soldered compressed the air in there, and that 
laid tight on the head body. 

Q. 25. What was the sheet block tin lining to the heads soldered 
to? 

A. To the iron body. 

Q. 26. Please state how you fitted these copper heads, lined with 
sheet block tin, to the iron body, lined with sheet block tin, before 
you soldered the heads to the body. 

A. I spun the block-tin heads up; I put the block tin in the gal- 
vanized iron body, then the block-tin body in the copper heads, 

and shoved them tight over on the galvanized iron body and 
734 riveted then and soldered them; only one head can be riv- 
eted and the other is soldered ; sometimes I soldered both on. 

Q. 27. What did you shove tight over on the galvanized iron 
body ? 

rd The copper heads with the sheet block tin. 

Q. 28. What sheet block tin do you mean? 

A. I mean the sheet block tin what I put in the copper heads, 
what I spun up and put into the copper body, and then the copper 
body on the fe trend iron body. 

Q. 29. Please hear the examiner read your answer to the last 
question and state what you mean by “copper body.” 

A. I did not mean copper body, only copper heads. 

Q. 30. You said in answer to question 7, “I rolled the sheet iron 
up to make the body, and take sheet block tin and make another 
body, solder it, lay over the edges and solder them again.” Please 
state what you laid over the edges of the block-tin body on. 

A. Over the galvanized iron body ; then take the copper heads 
with the block-tin lining inside and shove them, drive them, tight 
over the galvanized iron body. 

Q. 31. After you shoved or drove the heads over the galvanized 
iron body as just stated by you what did you then? 
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A. I riveted them on the body and soldered them on sometimes. 

(). 32. Did you rivet both heads? 

A. No; not both heads; I could not rivet both heads. 

Q. 33. When first did you commence to manufacture fountains for 
mineral water of the construction described ? 


Objected to as leading. 


A. 1869 to 1870 and 1872. 
739 Q, 34. How many such fountains did you make? 
A. I don’t recollect. 
Q. 35. About how many did you make in 1869 or 1870? 


Objected to as already answered. 


A. About 45 or 50; something like that; it’s so long ago I don’t 
know ; I don’t recollect. 

Q. 36. Who did vou make these fountains for,? 

A. The Seltzer Water Company. The president of the company 
was Winchester, I believe—Winchester, the superintendent of the 
National Express Company. 

Q. 37. When did you deliver the first lot of these fountains to the 
Seltzer Water Company ? 

A. I believe it was in 1869. 

Q. 38. Where did the Seltzer Water Company carry on business 
at that time? . 

A. I believe in Saratoga; I-sent it up to Saratoga. 

Q. 39. How long after 1869 did you continue to make these fount- 
ains for the Seitzer Water Co.? 

A. To 1872. 

Q. 40. What were these fountains used for? 

A. They said for mineral water. 


Objected to as hearsay. 


Q. 41. How much internal pressure would these fountains stand 
to the square inch ? 

A. 250 to 300 Ibs.; 200 pounds generally ; I generally tested them 
up to 250 pounds. 

Q, 42. Can you tell me where one of these fountains can be found 
now * 


A. No, sir. 
Recess until 2.30 o’clock p. m. | 
736 New York, October 3, 1881—2.30 p. m. 
After recess. 


ae of examination of Mr. Jon P. Gruser by Mr. 
"EBB: 


Q. 43. Was the block-tin lining you put in the iron body the same 
length as the iron body ? 


Objected to as leading. 


A. No, sir; the block-tin body was longer; sometimes one-half, 
sometimes three-quarters, of an inch. , 
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Q. 44. Am I to understand from the answers you have given that 
the method practiced by you in making these fountains was as fol- 
lows: You first took a piece of sheet iron, rolled it up and joined 
it at the center by riveting and soldering to make the iron body; 
then you took a sheet of block tin and made it to fit the inside of the 
iron body, first soldering the edges of the sheet tin together at the 
center. This sheet-tin body was longer than the iron body, and its 
edges were turned over on the outside of the iron body. You then 
made two heads of copper to fit this tin-lined iron cylinder. These 
heads you lined with sheet block tin. These tin-lined heads were 
then slipped over the outside of the tin-lined iron body, and one 
was soldered to the iron body and the other riveted to the iron body, 
— in some cases, when both heads were soldered to the iron: 

y. 


Objected to as leading, suggestive, and entirely improper. 


A. Yes, sir; correct. 

Q. 45. When these heads were united to the iron body did this 
operation connect the tin lining of the heads with the tin lining of 
the body ? 


Objected to as leading and suggestive. 


737-765 <A. Yes, sir; by soldering. 
Q. 46. Then by this means the lining was made con- 
tinuous throughout the iron and copper shell, was it not ? 


Objected to as leading and suggestive. 


A. Yes, sir. 
Q. 47. How was the water drawn out of these fountains? 
A. Through a bung and with a faucet. 
Q. 48. In what part of the fountain was this bung ? 
A. In the copper head part. 
* 


* * x * * * 


766 X Q. 253. Did you find your books? 


A. Yes, sir; I found some of them. 
X Q. 254. Please produce them. 
A. I have got them. 
X Q. 255. Question repeated. 


Defendant’s counsel states that the witness holds a book in his 
hand. 


A. There it is there. 


Witness produces one book, on the corner of which is written, 
“Order Book.” 


Counsel for complainant asks that the same book be marked for 
identification, and it is accordingly marked Gruber’s Order Book, J. 
A. S., Ex’r, Oct. 8th, 1881. 


X Q. 256. Did you bring any other books than this order hvok ? 
A. Yes, sir. 
X Q. 257. Will you please produce them all ? 
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_ A. (Witness lays a book on the table, on the cover of which is 
written, Petty Cash Book for John P. Gruber, 1869.) 


Counsel for complainant asks that the same be marked for identi- 
fication, and it is accordingly marked Gruber’s Petty Cash Book, J. 
A.S., Ex’r, Oct. 8th, 1881. 


X Q. 258. Will you please read from Gruber’s order book or show 
the examiner’s clerk ‘any entries relating to sales of faucets like 
Exhibit Gruber Faucet? : 
767 A. The faucet belongs to the fountain; I could not make 
fountains without faucets; yes, sir: Saratoga Seltzer Spring 
W. Co., two 20-gallon fountains and air pump, as talked of, to be 
sent Saturday morning to National Express ©o., 65 Broadway, N. 
Y., for Saratoga Springs, N. Y.; Saratoga Seltzer Water Co., new 
lining to one fountain, feet to two do.; to empty and wash one; to 
have wooden casings made with handles attached and covers to it. 

22. Saratoga Springs. 

69. There is another one, 2 16-gallon tanks of the same material, 
with wrought-iron handles. 

Nov. 23. Spring for Hall. 

Saratoga Spring Co., 50c. 

One fountain—one fountain from Bowery to Nassau street, corner 
of Maiden Lane; one fountain from Maiden Lane to Bowery. 

90. Means Express. : 

Spring for Hall, Saratoga Spring Co.; 2 fountains to Fifth street 
from Chatham. 

Spring for Hall, Saratoga Springs, from Fifth street to Fifteenth 
street or Fourteenth street, Mr. Tooker to Maiden Lane and corner 
of Nassau street, 75ec. 

That is all that is in it. 


Counsel for complainant objects to the answer as not at all _re- 
sponsive. 


X Q. 259. Will you please point out to the examiner every entry 
in your order book which relates to the manufacture and sale by you 
of fountains and faucets, the fountains having continuous block-tin 
lining and the faucets being of the construction of Exhibit Gruber 
Faucet ? i 

Objected toon the ground that the question, so far as faucets 
are concerned, has been already fully answered by the last an- 

swer. 
768 Counsel for complainant replies that it is not true that the 

examiner has copied into the record all the entries contained 
in said book. He will contrast the answer to this question with the 
last preceding question to show how faithfully the witness has read 
the entries, and asks the examiner to certify before he takes down 
this answer that the last preceding answer, excepting the first entry 
upon the book, was dictated by the witness and not copied by the 
examiner from the book. 


Defendant’s counsel asks the examiner to certify that the first two . 


entries were copied by him from the book. 
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The examiner’s clerk stated that he copied the first entry from Mr. 
Gruber’s order book and made a copy of part of the second entry 
from said book; leaving part out was my own omission. The wit- 
ness dictated the balance of the other entries. 


A. Yes, sir. (Witness points to one entry which is as follows, under 
date of August 19, 1869:). 

“Saratoga Seltzer Spring W. Co.,” two 20-gal. fountains and air 
pump, as talked of, to be sent Saturday morning to National Ex- 
press Co., 65 Broadway, N. Y., for Saratoga Springs, N. Y. ; 

The 2d eutry is as follows, under date of September 7, 1870: Sara 
toga Seltzer Water Co., new lining to one fountain, feet to 2 do.; to 
empty and wash one; to have wooden casings made with handles 
attached and covers to it; is done. 

The 3d entry is as follows, under date of October 22, 1870: Saro- 
_ ee 2-16 gallon tank of the Ber of materal, wit, Roth. iron 

vandel. 

The 4th entry is as follows, under date of November 17, 1870: 
Spring Enbrass, No. 4 Mott, sent to corner of Nassau St. and Maden 

Lane 2 tank chas., 50, for seltar water for Mr. Hall, Saratoga. 
769 The 5th entry is as follows, under date of November 23, 

1870: Spring for Hall, Saratoga Spring Co., 50; one Foudern 
from Bowery to Nassau street and Maden Lane; one from Maden 
Lane to Bowery, 50. 

The 6th entry is as follows, under date of November 25th, 1870: 
Spring for Hall, Saratoga’ Spring Co.; 2 Foudern to Sth St. from 
Chatham St., 50; spring for Hall, Saratoga Springs, from 5th St. to 
15th St., over 14th St.; Mr. Funker to Maden Lane and corner of 
Nassau street, 75. 

X Q. 260. What entries does your petty cash book contain ? 

A. I don’t know exactly what contains means. 

X Q. 261. Did you enter in your petty cash book the amounts re- 
ceived by you and the amounts paid out by you? 

A. Not all by my knowledge; not all. 

X Q. 262. What did you enter in that book ? 

A. I enter in that book wirat I get in—what I receive in cash. 

X Q. 263. Will you please show in your petty cash book any entry 
showing when you were paid for the two 20-gallon fountains and 
air pump entered under date of August 19, 1869, in vour order book. 

A. I — not enter any cash unless I received it. 

X Q. 264. Question repeated. 

A. I don’t recollect. 

X Q. 265. What don’t you recollect ? 

A. When 1 received the cash. 

X Q. 266. Did you receive it at all? 

A. Sometimes none at all. 

X Q. 267. If vou did receive it would your petty cash book show? 

A. Yes, sir. 

X Q. 268. Please look through your petty cash book and see if 
you can find any entry showing the payment to you by the Saratoga 
Seltzer Spring Water Co. of any money for two 20-gallon fountains 
and air pump ordered August 19, 1869? 

\ 
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770 A. One hundred and eleven dollars and seventy cents. 
X Q. 269. On what page and under what date do you find 
that entry in your petty cash book ? 

A. October 8th, 1870, on page 27. 

X Q. 270. What entry is there in your petty cash book to show 
that you were paid for the new lining to one fountain, feet to 2 
fountains, wooden casings, &c., referred to in your order book under 
date of Sept. 7, 1870? 


A. I could not find that book where there is an explanation for | 


all the work was done and all the time was entered. 


Defendant’s counsel requests the examiner, Mr. John A. Shields, 
now present, to state if he did not understand that the adjournment 
granted to complainant’s counsel on Wednesday last was granted 
with the express understanding that the defendant was to have two 
days additional time without limitation as to the right to apply for 
time. 

The examiner says that he understood that the adjournment 
granted to complainant’s counsel was for two days additional time, 
the examiner stating to counsel that they could apply to the court 
for any additional extension of time. 


X Q. 271. Please describe the construction of the fountains re- 
ferred to in your order book under date of Aug. 19, 1869; I mean 
those identical fountains. 

A. Does that mean to say how they were constructed ? 

X Q. 272. Yes; and all the parts thereof. 

A. I makean iron body, riveted and soldered ; then the tin- 

771 sheet body; roll the sheet tin up and take that tin-sheet body 

and put it in the iron body. The tin-sheet body is longer— 

a half to three-quarters of an inch—than the iron body; then take 
2 copper bodies lined with block tin. 

X Q. 273. How lined ? 

Defendant’s counsel here states that this question is asked before 
the witness has finished his answer to the previous question, and 
submits that the examiner must record the full answer of the wit- 
hess to any question before permitting another question to be asked. 

The examining clerk states that the witness has the right to finish 
his answer. 


A. The witness states that his answer to Q. 272 was not finished, 
and he proceeds: Take two copper heads and take sheet block tin, 
spin them up, put them inside, and shove them over the body and 
solder them, putting in the faucets first. 

X Q. 274. You did not wash the heads with block tin, did you? 


Objected to as an attempt to mislead the witness. 


A. Some I washed and some [ lined. That question I answered 
a half dozen times. 

X Q. 275. I want to know whether vou washed or lined the heads 
of those two particular fountains referred to in your order book 
under date of August 19, 1869; if you don’t know which you did of 
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those two fountains say so; if you do know tell us precisely which 
of the two courses you followed in these two fountains. 

A. One is lined and one is washed, but which of the two I don’t 
know—the first one or the last one. 

X Q. 276. Then the two fountains referred to under the date of 

August 19, 1869, were not made at the same time, were they ? 
772 A. Yes, sir. 
X Q. 277. Then they were not alike, were they ? 

A. One is washed and one is lined. 

X Q. 278. Why did you not make them alike? 

A. Because it had to be found out which answered the best for 
that purpose. 

X Q. 279. Why did you leave the lining in the body longer than 
the body ? 

A. Because I can solder it so that the water cannot come in con- 
tact with the iron. 
a Q. 280. Did you lay or fold the lining over the edges of the 

y? 

Objected to as already answered. 


A. Over the iron body ; yes, sir. 

‘ X Q. 281. Was the lining in the head longer than the head ? 

A. No, sir; I don’t believe it was necessary. 

X Q. 282. Was the head longer in diameter than the body ? 

A. It was made so that it would go tight over the body of the 
fountain. 

X Q. 283. Did the sheet lining of the head also go over the body 
of the fountain ? 

A. Yes, sir. 

X Q. 284. How thick was that iron body ? 

A. Some is 16 and some is 20 iron. 

X Q. 285. Did you mean +, of an inch, or 35? 

A. I go by the grade; they call it No. 16 and No. 20. 

X Q. 286. Was the iron body of those 2 particular fountains gal- 
vanized ? 

A. All the fountains was galvanized. 

X Q. 287. In folding the lining over the edge of the body did you 
trim the lining flush with the outside of the body, or did you lap it 
over the outside ? 

A. I lapped it over the outside. 

X Q. 288. In soldering the head of that fountain having the sheet 

lining where did you apply the solder? 
773 A. On the edges on the outside it connects all together. 
X Q. 289. Did you fill the fountain with water while you 
were soldering it ? . 

A. No, sir. 

X Q. 290. How thick, about, was the ring of solder you applied 
around the fountain ? 

A. From } inch to j—just what is necessary tostand the pressure, 
and sometimes not so much—just what the pressure wants. 

X Q. 291. Was the ring of solder about as thick on the fountains 
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of August 19, 1869, which was lined throughout, as you say, as on 
Detendant’s Exhibit Bekkenhuis Fountain, now shown you? 

A. Not quite so thick as that. 

X Q. 292. The other head of that same fountain of August, 1869, 
which was lined with sheet block tin, as you say, was riveted, was 
it not? 

A. That is so long ago I don’t know which was riveted. 

X Q. 298. Did you ever see that fountain ‘again after you deliv- 
ered it? I mean the sheet-lined fountain of 1869. , 

A. If I recollect, I don’t know. I see a fountain in Jersey City 
once of mine. I don’t know was it lined or was it washed. I could 
not tell from the outside how it was inside. 

X Q 294. When did you see that in Jersey City, and where? 

A. Close by the ferry, eight or nine years ago or longer. 

X Q. 295. What was talked about that fountain of August, 1869, 
before you made it? 

A. | don’t know; I don’t recollect what the talk was about. 

X Q. 296. The entry in the order book says “as talked of.” I 
want to know what was said ? 

A. I don’t remember. 

X Q. 297. Who ordered those fountains of August, 1869? 
774-780 A. There was a young man came, a young gentleman 
who put the order in the book himself, and I made it to 
his order. I don’t know his name; it is too long ago. 
* x * * x * * 


781 Defendant’s counsel now offers in evidence the seven entries — 
in Gruber’s order book under date of August 19, 1869, Sep- 
tember 7, 1870, October 22, 1870, November 17, 1870, November 22, 
1870, and November 25, 1870, respectively, and the same are marked, 
in regular order, Defendant’s Exhibit Gruber Entries Nos. 1, 2, 3, 4, 
5, and six, J. A. S., examiner. 
Defendant’s counsel also offers in evidence the entry in Gru- 
ber’s petty cash book on page 27, under date of Oct. 8th, 
7$2-821 1870, and thesame is marked Defendant’s Exhibit Gruber 
Entry No. 8, J. A. S., examiner. 
* * * * bad * *« 


822 Boston, November 1st, 1881—10 o’clock 9. in. 


Met pursuant to adjournment. 
Present: 5. R. Betts, Esq., for complainant, and Ernest C. Webb, 
Esq., for defendant. 


Adjourned to November Ist, at 3 p. m. 
~ Bostox, Nor. 1st, 1881—8 o’clock p. m. 
Met pursuant to adjournment. 
Present : Counsel as before. 
Hersert A. Fiske recalled on behalf of defendants and re- 
sworn : 


Q). 1. Have you been previously examined as a witness in this case? 
A. I have. 
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Q. 2. Please look at the sectional vessel now shown you and state 
if you know what it is. 


Objected to by complainant’s counsel on the ground that the wit- 
ness has already been called and examined in this case on the part 
of the defendant and has referred to lead-lined generators on such 
examination, and was thereafter cross-examined and re-examined, 
and his testimony signed and closed. 


A. I certainly do, sir; a generator. 

Q. 3. When first and where did you see this generator? 
823 A. At 31 Court square, Boston, the place of Scripture & 
Parker, in the spring of 1867. 

(. 4. For what purpose did Scripture & Parker use this generator 
in the spring of 1867 ? 

A. To manufacture soda water. 

Q. 5. Did Scripture & Parker continue to use this generator for 
the purpose of manufacturing soda water; and, if so, for how long? 

A. They used it constantly till the spring of 1873. 

Q. 6. What did they do with it then ? 

A. They kept it as a spare - ereeor 

Q. 7. Did they use it after the spring of 1873? 

A. They did. 

(). 8. How long did they continue to use it after the spring of 
1873? 

A. They used it occasionally in case one or the other of the gen- 
erators gave out or anything; they had it ready for use till this 
week any time as a spare generator. 

Q. 9. Do you know who made this generator ? 

A. It is said to have been made by Andrew J. Morse. 

Q. 10. Do you know who Scripture & Parker got it from ? 

A. I don’t know, really; they always claimed it was from Morse, 
but I don’t know it. 

Q. 11. Do you know when Scripture & Parker bought this gen- 
erator? 

A. Previous to 1867. 

Q. 12. Please state how you know that Scripture & Parker bought 
this generator previous to 1867. 

A. Because it was there in their place at that time. 

Q. 13. Please state how you know that this generator was in 
Scripture & Parker’s place in 1867. 

A. I was employed there at that time and I saw it there. 

Q. 14. When last did you see this generator before it was cut in 
two? 

A. In Scripture & Parker's place, October 31, 1881. 
824 Q. 15. Please state of what material this generator is com- 
posed. 

A. Copper, lead, and brass. 

Q. 16. What part of it is copper? 

A. The fare 

(). 17. What part of it is lead? 

A. The inside—the lining—and the outer band around the centre. 
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Q. 18. What part of it is brass ? 

A. The connections with the washers and vitriol pot. 

Q. 19. How are those brasses secured to the generator ? 

A. By lead outside. 

Q. 20. What is this large brass piece in the large + ws between 
two smaller openings in one end of the generator called ? 

A. I know of no name only connection to the vitriol pot. 

Q. 21. Is it not also called a bung? 


Objected to as leading. 


A. I don’t know that I ever heard it called anything more than 
a connection. 

Q. 22. Of how many pieces is the copper shell of this generator 
composed ? 

A. Four, I think. 

J. 23. Of how many pieces is the lead lining composed ? 

A. Two. 

Q. 24. Was this generator in use in the manufacture of soda water 
subjected to any internal pressure; and, if so, to what internal press- 
ure was it ordinarily charged ? 

A. It was subject to the pressure of carbonic acid gas charged to 
one hundred and eighty pounds pressure. 


Defendant’s counsel now offers in evidence the generator 
825 referred to on this examination, and each half of the same is 
marked Defendant’s Exhibit Scripture & Parker Generator, 

C. P. Sampson, Not. Pub., Nov. Ist, 1881. 


Q. 25. Please look at the article now shown you and state what 
it is. 

A. It is the agitator of this generator. 

The same is offered in evidence and marked Defendant’s Exhibit 
Agitator of Scripture & Parker Generator, C. P. S., Not. Pub., Nov. 
Ist, 1881. 


Q. 26. Please state how this agitator is connected to the generator. 
A. It is placed inside. It is placed in the socket inside, passed 
through the generator, and fastened by brass cocks. 


Direct examination closed. 


Cross-examination by 8S. R. Berts, Esq. : 


X Q. 27. How do you know that this particular generator about 
which you have testified is the one you say you saw at the place of 
Scripture & Parker in the spring of 1867? 

A. It has been there ever since, and I have had the charge of it. 

X Q. 28. How do you know it is this particular one ? 

Objected to as just answered. 


A. Because I have had it before my eyes every day nearly. 

X Q. 29. By what do you recognize it; is it the outside appear- 
ance? 
A. Yes, sir. 


THE IRON CLAD MANUFACTURING CO. 285 


X Q. 30. Did you ever see the inside of this generator before to- 
day ? 

: A. I never did only by looking into it with a candle. 
826 X Q. 31. Can you swear, of your own knowledge, to what 

the interior of this generator marked Scripture & Parker 

Generator was like, exactly, in the years between 1867 and 1873? 

A. Yes, sir; I can. 

X Q. 32. How do you know ? 

A. 1 know by its present appearance. 

X Q. 33. You mean that by seeing what it looks like now you 
know what it looked like in 1867? 


Objected to as just answered. 


A. I do. 

X Q. 34. Have you any other knowledge than that as to what it 
looked like in the years between 1867 and 1873? 

A. I have not. | 

X Q. 35. Did you have anything to do with lining this generator ? 

A. I did not. 

X Q. 36. What have been your duties in the employ of Scripture 
& Parker since you first went there ? 


(bjected to as not responsive to the direct examination of this 
witness on the recall, and on the further ground that this question 
has been fully answered in answer to questions 3, 4, and 5 of his 
original examination. 


A. Looking out for the general business. 
X Q.—. Did you ever have anything to do with lining generators? 
A. Yes, sir; I have. 
X Q. 38. What? 
A. I have seen iron ones lined. 
X Q. 39. Did you ever see a copper generator lined prior to 1873? 
A. I have. 
X Q. 40. Who by? 
A. Davis & Halbourgh, formerly of Boston. 


827 X Q. 41. You don’t know who made this generator, do you, 
of your own knowledge? 
A. I do not. 


X Q. 42. Can you swear that you ever saw the inside of Defend- 
ant’s Exhibit Scripture & Parker Generator prior to 1873? 

A. No more than taking a candle and looking in. 

X Q. 43. Can you swear positively that you ever did even that 
prior to 1873? 

A. I think I have. 

X Q. 44. Will you swear that you did? 

A. Yes, sir; I will. 

X Q. 45. How do you know it was prior to 1873? 

A. Because I used to make the soda a good deal then in Winters’, 
and I used to be looking them over and examining them. 

X Q. 46. Have you any book or paper or memorandum that will 
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enable you to fix the date when you first saw that generator you say 
you saw at Scripture & Parker's prior to 1873? 

A. I have not. 

X Q. 47. Didn’t Scripture and Parker have more than one gen- 
erator between 1867 and 18737 

A. They did. 

X Q. 48. How many? 

A. One; two in all. 

X Q. 49. Please describe the outside appearance of these two gen- 
erators you say Scripture and Parker had between 1867 and 1873. 


Objected to, as one of them has been offered ans made an exhibit 
in this case and shows for itself. 

Complainant’s counsel objects to the above attempt to prompt the 
witness, and withdraws the question. 

Defendant’s counsel disclaims any intention to prompt the wit- 
ness, and submits the objection is fair and legitimate. 


828 X Q. 50. Were the interior linings of the two generators 
you say Scripture & Parker had between 1867 and 1873 ex- 
actly alike? 

A. I do not know. 

X Q. 51. Why don’t you know ? 

A. I don’t remember. 

X Q. 52. Were those two generators exactly alike outside or not? 

A. They were not. 

X Q. 53. What was the difference in their outside appearance ? 

A. This was the larger. 

X Q. 54. Anything else ? 

A. They were in different frames. 

X Q. 55. Can you state whether any solder has been used in 
putting together Scripture & Parker’s generator; and, if 30, where- 
abouts ? 

A. I should think some in the outside band circling the gen- 
erator when it was put on, and in soldering in the brass pieces out- 
side of the generator. 

X Q. 57. Do you rely on anything but memory in fixing the date 
1867 as the date when you first saw those generators at Scripture & 
Parker’s ? 

A. I have no memoranda; I rely on my memory and on having 
seen them every day. 

X Q. 57. Have you not been away from Scripture & Parker's at 
intervals since 1867 ? 

A. Not more than from one to ten days. 

X Q. 58. You don’t know what happened to these generators while 
you were away, do you ? 


Objected to as incompetent. 


A. I never heard of anything. 
X Q. 59. Do you know how long, on the average, a generator in 
constant use will last without being relined ? 
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Objected to as calling for a conclusion. 


A. I do not. 
829 X Q. 60. Do you know how it happened that this genera- 
tor, Defendant’s Exhibit Scripture & Parker Generator, was 
selected to be cut in two? 
A. I do not. 
X Q. 61. What kind of generators have Scripture & Parker had 
since 1873 and how many of them ? 


Objected to as not responsive to the direct examination and im- 
material. 


A. They have had three, including this one; they were iron gen- 
erators—two of them—and one copper. 

X Q. 62. Can you give me the date when you got those two iron 
generators ? 

A. No, sir. 

X Q. 63. State what the lining of those iron generators is, if you 
know. 


Same objections. 


A. Lead lining. 

X Q. 64. Is it exactly like the lead lining that was in the genera- 
tors you say were at Scripture & Parker’s when you came there, in 
1867, or not? 


Same objections. 


A. The lead was of the same kind, but the construction was dif- 
ferent. 
X Q. 65. How do you know the construction was different? 


Same objections. 


A. Because I have seen them. 
X Q. 66. How does the lining differ? 


Same objections. 


A. It is put on one piece in each end, I think, and it goes with a 
flange in the joint in the centre. 
830-843 X Q.67. Who made those iron generators, if vou know? 


Same objections. 
A. William Gee and John Matthews. 
Cross-examination closed. 


Redirect examination by Mr. Wess: 


R. D. Q. 68. Was the lead lining of Exhibit Scripture & Parker 
Generator ever changed or altered, to your knowledge, from the time > 
you first saw the generator, in 1867, to the present time? 

A. No, sir. 

R. D. Q. 69. Was this generator, Exhibit Scripture & Parker Gen- 
erator, in the possession of Scripture & Parker from the time you 
first saw it, in 1867, to October 31, 1881? 
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Objected to as leading. 
A. It was. 


Recross-examination by Mr. Betts: 


R. X Q. 70. Do you know, of your own knowledge, that the gen- 
erator Defendant’s Exhibit Scripture & Parker Generator has not 
been relined ? 

A. It has not, to my knowledge. 

Examination closed. 


HERBERT A. FISKE. 


C. P. SAMPSON, 
Notary Public. 


* * + * * * * 


Sworn to before me— 


844 New York, November 16, 1881—11 o’clock. 
Met pursuant to adjournment. 
Present: Counsel as before. 


I[enry L. Brevoort, Esq.,a witness produced on behalf of the de- 
fendant, being duly sworn, says: 


(). 1. What is your name, age, residence, and occupation ? 

A. Henry L. Brevoort; age, 32; residence, Brooklyn, New York, 
and by occupation am a mechanical engineer. 

Q). 2. What experience, if any, have vou had in the practice of 
your profession, and have you ever been called upon to testify in 
suits relating to patents ? 

A. I have since the age of 17 been engaged in mechanical occu- 
pations of various kinds, such as constructing and designing ma- 
chinery, experimenting upon and testing different machines. I have 
very frequently been called upon to testify in suits relating to pat- 
ents both in this and other circuits. [I am familiar with soda-water 
apparatus and the way in which such apparatus is used. 


Defendant's counsel agree that the right to object to any exhibits 
which may be offered by them during the direct examination of 
this witness may be reserved to complainant’s counsel up to the 
time when cross-examination of the witness is begun. 

Defendant’s counsel offers in, evidence a certified copy of U.S. 
letters patent granted Gustavus D. & Calvin Dows & Cushing, Jan- 
uary 20, 1870, No. 99170, for improvement in soda fountains, with 

certified tracing of original drawing annexed, and the same 
845 is marked Defendant’s Exhibit Dows Patent, J. A. S., exami- 
ner, Nov. 16, 1881. 

Defendant's counsel also offers in evidence a certified copy of U. 
S. letters patent granted Day & Chapman, Oct. 31, 1865, No. 5694, 
for improved barrel for holding pendlenin and the same is marked 
Defendant’s Exhibit Day & Chapman Patent, J. A. S., Ex., Nov. 16, 
1881. 
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Defendant’s counsel also offers in evidence certified copy of U. S. 
letters patent granted Kubby and Crailsheim, April 12, 1870, No. 
101,889, for improvement in bottles for gaseous liquids, and the same 
is marked Defendant’s Exhibit Kubby & Crailsheim Patent, J. A. 
S., Ex., Nov. 16, 1881. 

Defendant’s counsel also offers in evidence copy of patent granted 
William Gee, January 16, 1872, No. 122,718, for improvement in 
nozzles for soda fountains, and the same is marked Defendant’s Ex- 
hibit Gee Patent, J. A. S., examiner, Noy. 16, ’81. 

Objected to by complainant’s counsel as not being set up in the 
answer. 

Defendant’s counsel also offers in evidence certified copy of orig- 
inal letters patent granted John Matthews, April 8th, 1873, No. 
137,702, for improvement in soda-water apparatus, with tracing of 
original drawing annexed, and the same is marked Defendant's ix 
hibit Matthews Patent, No. 1, J. A. S., examiner, Nov. 16, 1881. 

Defendant’s counsel also offers in evidence a certified copy of the 
original letters patent granted John Matthews, June 25, 1872, ante- 

dated June 13th, 1872, No. 128,411, for improvement in soda- 

846 water fountains, with tracing of original drawing annexed, 

and the same is marked Defendant’s Exhibit Matthews Pat- 
ent, No. 2, J. A. S., Ex., Nov. 16, 1881. 


* * « * * * * 


Defendant’s counsel also offers in evidence certified copy of U. 8. 
letters patent granted Wm. Gee, August 7th, 1869, No. 93700, for 
improvement in soda fountains, and the same is marked Defend- 
ant’s Exhibit Gee Bushing Patent, J. A. S., examiner, November 16, 
1881. 


CHARLES MILLER, a witness produced on behalf of the defend- 
ants : 


Q. 1. What is your name, age, residence, and occupation ? 
A. My name is Charles Miller; age, 43; I live at 211 Varick 
street, Brooklyn, and by occupation am a_ tinsmith and copper- 


smith. 
847 Q. 2. Are you in the employ of the defendant, The Iron 
Clad Manufacturing Company ? 
A. Yes. 


.Q. 3. How long have you been in their employ ? 

A. Since about 1875. 

Q. 4. Do you have anything to do with the manufacture of soda 
fountains by them ? 

A. Yes. | 

Q. 5. What is your department of work? 

A. Soda-water fountain department. 

Q. 6. What do you do in that department? 

A. I make fountains; I work on shells and linings. 

Q. 7. Do you put the parts together ? 

A. Yes, sir. 
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Q. 8. How long have you been engaged in that department of 
work there? 

A. Since I have worked in the Iron Clad. 

Q. 9. Please describe how the parts of the soda fountains manu- 
factured by the Iron Clad Manufacturing Company are put to- 
gether. 

A. We'roll the cylinder and rivet it; afterwards we solder it; 
then we put a head on the top, rivet it and solder it; after we make 
the outside hoops on the shell on the bottom side we solder the 
body of the lining together and solder the bung to the head lining— 
solder them on the bodies; then we put them in the shell and 
solder them on the bottom side on the shell. Now, the bottom : 
We solder the hoops on the iron bottom; then we cover the bottom 
with lining and solder it tight; then we slips the bottom in the 
shell, drill it for riveting, and then solder it on the end: 

(). 10. You say, “ We solder the body of the lining together ;” 
what do you mean by that? 

A. I mean the cylinder. 

(Q). 11. What do you solder together? 

A. I round the lining bodies and then.I solder them. 

Q. 12. Solder what? 

A. The lining—the bodies. 
S48 Q. 13. Do you mean the edges of the sheets which form the 
body ? 

A. I mean the edges to form them together—to make a cylinder 
out of them. 

Q. 14. Before you put the lining into the shell do you solder either 
of the heads of the lining to the evlinder body ? 

A. We solder the one head on the top head. 

(). 15. Not the bottom head ? 

A. No. 

Q. 16. “Then,” you say, “we put them inthe shell and solder 
them on the bottom side on the shell;” what is it that you solder 
on the bottom side to the shell ? | 

A. The end of the lining bodies. | 

Q. 17. Then you say that you “covered bottom with lining and 
solder it tight;” have you hear one of the bottoms with the linings 
soldered on it in the way you described ? 
| A. We soldered the iron—the bottom—before we covered it with 

ining. ; 

Q. 18. Have you here one of the bottoms with the linings on it 
prepared as you are accustomed to make tiem ? 

A. No; I have not got it here. 

Q. 10. Before’ you put the bottom with the lining soldered tight 
to — the shell is there any bottom either to the lining or to the 
shell? 

A. No. 

Q. 20. Do you solder the bottom part of the lining to the body of 
eylinder of the lining? 

A. Yes; I soldered them in about 1875. 
(). 21. I mean as you make the fountains now. 


} 
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A. No. 

Q. 22. How long is it since any fountains have been made by the 
Iron Clad Company in which the bottom piece of the lining has 
been soldered to the cylinder or bedy ? 

A. Over two years. 

Q. 23. How much over two years? 

A. I don’t know exactly. 
849 Q. 24. State as near as vou can. 

A. About three or four months before the season ; I can’t 
remember exactly. 

Q. 25. Before what season—the season of what year? 

A. Before 1879. 

Q. 26. When does the season begin in the year? 

A. I can’t say exactly ; sometimes it commenees in December or 
January, and sometimes in November. 

Q. 27. When you speak of the season of 1879 do you mean the 
season which commences in November or December of 1878, or do 
you mean the season which commences in November, 1879? 

A. The season that commences in 1878 to 1879? 

Q. 28. You said that “after you slipped the bottom in the shell 
you drill it for riveting, and then solder iton the end ;” what do you 
solder on the end ? 

A. We solder them tight, the bottom to the shell. 

Q. —. Do you mean the bottom piece of the shell to the cylinder 
piece of the shell ” 

A. Of the cylinder shell—yes. 

Q. 30. How long have the Iron Clad Company been manufactur- 
ing fountains in the way you have now described ? 

A. Before 1 come in. 

Q. 31. Have they manufactured their fountains in any other way 
than you have described in your 9th, 10th, 11th, 12th, 13th, 14th, 
15th, 16th, 17th, 18th, 19th, 21st answers since the season of 1878 to 
1879? 

A. Yes; we made some; I do not know what you mean by the 
word described. 

(. 32. You have told us how the Iron Clad Company make their 
fountains; have they made them in any other way since the season 
of 1878-1879 ? | 


A. Yes. 
Q. 33. In what other way have they ever made them since that 
date ? 
850 A. We make the lining bodies not so long than the last 


one; we solder that tight on the shell just so high up as the 
bottom goes in.. 
Q. 34. Was there any other difference in the mode of construce 
tion ? 
A. Yes; the first year I came in. 
Q. 35. I mean since 1878-1879. 
A. No, sir. 
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Cross-examination by S. R. Berrs, Esq. : 


X Q 36. Can you give me the exact date when you entered the 
employ of the Iron Clad Manufacturing Company ? 

A. I commenced there in the spring of 1875. 

X Q. 37. Are others besides yourself eraployed in that depart- 
ment of the Iron Clad Company where the parts are put together ? 

A. Yes; there were more men there. 

X Q. 38. About how many men have they generally had in that 
department since 1875, when vou first went there? 

A. Well, when I came there there were four. 

X Q. 39. Well, since then how many ? 

A. Well, sometimes there were six, and sometimes eight, and 
sometimes one. 

X Q. 40. Did you yourself put together the parts of all the fount- 
ains they made since 1875? 

A. Do you mean what they made altogether? No, I didn’t. 

X Q. 41. Were not some put together and sent away without your 
knowing how they were put together ? 

A. No; of course, I was eight weeks sick; I don’t know what 
work went out that time; in 1876 I was West about seven or eight 
weeks, and then in St. Louis ? 

X Q.42. You don’t know those were put together that went out 
when you were away, do you ? 

A. No; of course, I was not foreman, and I was not there; I can’t 

see it. 
851 XQ. 43. Well, and when you were there, was there not 
some of the work put together and sent out that you did not 
see? 

Objected to as already answered in answer to question 41. 


A. No; I don’t can see. 

X Q. 44. You don’t can see what? I don’t understand you. 

A. What the man works. 

X Q. 45. Do you mean you didn’t see the work the other men did 
by your last answer ? 

A. I see the work was done. 

X Q. 46. Do you mean to say that you saw just how every fount- 
ain that was put together by the Iron Clad Company while you 
were there was put together? 

A. So long as I in; yes. 

X Q. 47. How did you happen to see every one? 

A. We work on one floor; we can see everybody. 

X Q. 48. Did you look at them all carefully yourself? 

A. No, sir; not the first time: of course, we had a foreman there ; 
he had to look after. 

X Q. 49. Then how do you know that every fountain was put 
together exactly as you have described in your testimony if you 
did not look carefully at every one? 

A. When we had some other order to put them together so, then 
the man would tell us; I would have to ee it, too. 
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X Q. 50. Is that the only way you know that they were all put 


| together, in the same way as you have said in your testimony? 


. Yes. 

X Q. 51. Please give me the years during which the Iron Clad 
Company made fountains in which the bottom piece of the lining 
was soldered to the cylinder or body as far as you know. 

A. I can’t say that exactly. 
852 X Q. 52. Give it as near as you can. 

A. Well,do you mean the bottom piece soldered on the 
bottom, or the lining bottom on the lining cylinder ? 

X Q. 53. I mean the bottom piece of the lining soldered to the 
cylinder or body of the lining? 

A. Them was made up before I come in. 

X Q. 54. And up to how long ago were that kind made? 

A. About 1875. 

X Q. 55. How long after you were with the Iron Clad Company 
did you go on making fountains in which the bottom piece of the 
lining was soldered to the body or cylinder of the lining? 

A. I don’t know. I can’t tell that exactly how long; that is too 
long time ago. 

X Q. 56. About how lung is it since you last made or saw made 
any fountains of that kind at the manufactory of the Iron Clad 
Company ? 

A. It was the first year when I came; that is about six years. 


Adjourned to 10 o’clock a. m., November 17, 1881. 


New York, November 17, 1881—10 o’clock a. m. 


Met pursuant to adjournment. | 
Present: A. V. Briesen, Esq., for complainant, and E. C. Webb, 
for defendant. 


Cross-examination of Mr. MILLER by Mr. BrIEsEw, who is now 
present : 


X Q. 57. What part of the fountain is it your duty to make for 
the Iron Clad Company ? 
853 A. I work on shells and lining. 
X Q. 58. Any other part? 

A. No, sir. 

X Q. 59. Look at Complainant’s Exhibit E and state whether you 
helped to make it. 

A. I don’t know I make that. 

X Q. 60. When ? 

A. You mean what time I make fountains ? 

X Q. 61. When did you make Exhibit E? 

A. I make fountains six years. 

X Q. 62. (Question repeated.) 

A. I don’t make them; I can’t tell you. 

X Q. 63. Who makes fountains like Exhibit E? 

A. Some other workingman in the shop. 
X Q. 64. What is his name? 
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A. Rick. 

X Q. 65. How long has he been in that shop? 

A. He was there three years. 

X Q. 66. When did he leave ? 

A. In 1877. 

X Q. 67. Who made fountains like Exhibit E after that in that 
shop? 

A. I make some. 

X Q. 68. In answer to question 62 you say, “ I don’t make them ’ 
(referring to Exhibit E). Now you say, I make some (referring to. 
Exhibit E). How shall we understand what you mean by those two 
answers? Tfear them read. — 

A. I don’t can say I make this fountain here (referring to Ex- 
hibit E). Of course this fountain is made abbut four or five years, 
and works some more workingman in the shop. 


? 


X Q. 69. Did you make fountains exactly like Exhibit E ? 
A. Yes, sIr. 

X Q. 70. When ? 

A. In 1875. | 

X Q. 71. And when last ? 

A. I don’t know exactly. 


X Q. 72. When, as near as you remember ? 
S54 A. About the second season after I commenced. 

X Q. 73. Then you made them while Rick was in the 
shop? 

A. Yes. 

X Q. 74. Did you make one like Exhibit E after Rick left the 
shop ? 

A. No. 

X Q. 75. Why not? 

A. Well, the boss give us an order that we make them another 
way. 

X Q. 76. Who is that boss ? 

A. Wiesebrock. 

X Q. 77. Now, tell us how you made fountains like Exhibit E. 
Describe all you did when you made them. 

A. Well, I round the iron bodies and rivet them; then I puta 
head on ; rivet it; solder it; make the hoop on on the bottom side; 
solder it; make the lining bodies together and solder it; solder the 
bung on the head lining; solder the head lining on the lining bodies ; 
then we slip them in the iron shells; then we solder the bottom in 
the bodies; we solder hoop in the iron bottom; we slip them in 
and drill them, and rivet them, and solder them. 

X Q. 78. In your last preceding answer you did not state how you 
formed the bottom of the lining and when and how you applied it. 
Will you please do so now? I refer to fountains like Exhibit E. 

A. We cover the iron bottom with lining; then we slip them into 
the bodies and solder them. 

X Q. 79. Solder them where? 

A. On the bodies. 

X Q. 80. Well, where on the bodies? 


ke 
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A. On the lower side ; on the bottom side there (pointing). 
X Q. 81. Do you mean you soldered the lower edge of the bottom 


lining to the lower edge of the body lining ? 


A. Yes, sir. 
X Q. 82. What kind of solder did you use for that purpose ? 
855 A. Fine solder. 
X Q. 83. Can vou tell what it was composed of? 

A. Yes, sir. 

X Q. 84. Please do su. 

A. One-fourth of lead and three-fourths of block tin. 

. X Q. 85. Did you use that kind of solder throughout the fount- 
ains? 

A. Not ail through ; no. 

X Q. 86. Where did you use it and where did you not? 

A. We used it for shells. The solder is mixed half and half lead 
and tin and the lining the fine solder. 

X Q. 87. After you stopped making fountains like Exhibit E how 
did you make fountains for the Iron Clad Company ? 

A. We round the iron bodies and rivet them, put the heads on, 
rivet them and solder them. We make the bottom hoop on—I mean 
the shell hoop; solderthem. Now, the lining—soldering the bodies 
together—soldering the bung in the head inside, soldering the head 
on the bodies; slip them in the iron shells; turn the edge off from 
the bottom side of the lining, solder them tight; then we solder the 
bottom hoops in the iron bottom; we cover the iron bottom with 
eg solder them, slip them in the shell, rivet them, and solder 
them. 

2 88. How does that fountain last described differ from Ex- 
nbit KE? 

A. That is, first the lining is soldered tight on the shell on the 
bottom side between the two hoops. 

: Q. 89. And in Exhibit E it is not soldered to the shell; am I 
right? 

A. I don’t can say ; but when I made them it was not soldered. 

X Q. 90. Now, in answer to question 14, you say that you solder 
the top head of the lining tothe iron shell. Is that on fountain like 
Exhibit E? 

A. No. 
856 X Q. 91. Ngw, where did you make fountains in which you 
soldered the top head of the lining to the iron shell ? 

A. You made a mistake there. We don’t solder the head on the 
iron shell; not at all. 

X Q. 92. I now repeat question 14, which is as follows: “ Before 
you put the lining into the shell do you solder either of the heads 
of the lining to the cylinder body?” You answered, “ We solder 
the one head on the top head.” In answer 15 you stated that you 
did not solder the bottom head on. Are those two answers correct ? 

A. I mean not the bottom head. I call head this (pointing to the 
0 head of the outer shell of Exhibit E). 

X Q. 93. Question repeated. 

A. No; it is not correct. 
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X Q. 94. Before you put the lining into the shell do you solder | 


either of the heads of the lining to the cylinder body ? 
A. On the cylinder lining ; yes. 
XQ. 95. Which head do you solder on? 
A. The top head. 
X Q. 96. I didn’t ask you whether you soldered the top head of 


the lining to the cylinder lining, but whether you soldered either. 


head of the lining to the cylinder body ? 
A. We don’t solder the lining head on the iron shells. 


X Q. 97. Before you put the bottom, with the lining of the bottom, | 


into the shell in such fountains as Exhibit E, is the lining of the 
bottom soldered to the lining of the body ? 

A. I don’t know; I can’t say how this was made. 

X Q. 98. You said that you helped make fountains like Exhibit 
EK. State whether in fountains like Exhibit E, that you helped make, 


the bottom lining was soldered to the iron bottom before they were | 


slipped in. 


857 Objected to for the reason that the witness has stated that 
he can’t tell how Exhibit E was made. 


A. I told you that I soldered the lining bottom a couple years on 
the iron bottom. Now, I can’t say how is made this one (pointing 
to Exhibit I). | 

X Q. 99. I did not ask you about this particular one. I only 
asked vou about those that you helped make. Can you not answer 
my question ? 


Same objection. 


A. No. (The witness says, in answer to question put by Mr. 
Webb, that he did not say no.) I wanted to say something about 
this fountain (pointing to Exhibit E). That is all what I have to 
say. 
X Q. 100. In answer to question 78 you state with reference to 
fountains that you made like Exhibit E, “ We cover the iron bottom 
with lining, then we slip them into the bodies and solder them.” 
State how you covered the iron bottoms with lining, 

A. Well, we hammer the lining on the iron bottoms and solder it. 

X Q. 101. Solder it where ? 

A. On the iron bottom. : 

X Q. 102. Before you slip it in? 

A. Before we slip it in; yes. 

X Q. 103. Did you never make fountains for the Iron Clad Com- 
any in which the bottom of the lining was not soldered to the iron 
0ttom ? 

A. I make some; yes. 

X Q. 104. When? 

A. The first time when I come into the shop. 

X Q. 105. Now describe how you made the fountains the first time 

you came into the shop? 

A. That is all the same; besides, we solder the lining bottom on 


tl 
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the lining shell; that is just the difference from our last fountain 
what we make. 
858 X Q. 106. Then in those first fountains the lining bottom 
was not soldered to the iron bottom, nor the lining shell to 
the iron shell; am I right? 
A. Yes; that’s right. ~ 
X Q. 107. Where did you work before you went to the Iron Clad 
Company ? 
A. I worked in Charles Hank’s fancy metal works; before that 


I manufactured shoe uppers; before that I was in the army of the 


United States, and before that I was in Germany. 

X Q. 108. Did you ever make or help make fountain for anybody 
except the Iron Clad Company ? 

A. No, sir. 

X Q. 109. Were the iron shells before you put them together or 


afterwards dipped or tin-washed ? 


A. Them is all tinned. 

X Q. 110. Were the iron shells made at your shop? 

A. No; not in our shop. 

X Q. 111. You mean the heads were made at some other place ? 

A. Yes, sir. 

X Q. 112. But did you not make the iron cylinder shells in your 
shop? 

4 Yes; we make the shells together. 

X Q. 113. (Question repeated.) 

A. Yes. 

X Q. 114. You riveted them ? 

A. Yes. 

X Q. 115. And you also soldered them along the upright seams, 
did you? 

A. Yes, sir. 

X Q. 116. Did you rivet them first and solder them afterwards? 

A. Of course; we don’t care — rivet them after the soldering. 

X Q. 117. In answer to question 77, speaking of fountains like 
Exhibit E, that you helped make, you say, “ Well, I round the iron 

bodies and rivet them; then I put a head on, rivet it, solder 
859 ~—it;” when did you solder the upright seam of the iron shell 
on those fountains ? 

A. After. when we rivet them—after we rivet the heads, so we 
solder the long seam and the heads together. 

X Q. 118. Can you not tell by examining Exhibit E carefully 
whether the bottom lining is soldered to the iron bottom of that 
Exhibit? 

A. No, sir. 

X Q. 119. Why not? 

A. Of course when I can melt that bottom out so I can see. 

X Q. 120. I notice a bead on the outers hoop of Exhibit E, at its 
lower portion; was that always used in fountains you have made 
for the Iron Clad Company ? 

A. On the first fountains what we make, not on the last. 
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X Q. 121. When you soldered the bottom lining to the iron bot- | 
tom where did you so solder it? | 
A. I soldered that on the middle of the rim of the bottom, some- | 
times shorter—that makes no difference—-and sometimes longer. 

X Q. 122. Now, do you mean to swear that Exhibit E was made | 86 
about 4 or 5 years ago? , 

A. Yes. 

X Q. 123. What makes you have that opinion? | 

A. Them has a bead on (pointing to top head and the bottom), | 
and the bung is soldered outside on the lining. 

X Q. 124. Don’t you solder it outside any more? 

A. No, sir. 

X Q. 125. How do you apply the bung now? 

A. We solder them and flow them with solder inside. 

X Q. 126. With what kind of solder? / 

A. Fine solder. 

X Q. 127. When first did you so apply the bung on the inside? - 

A. About two years—over two years ago. 
860 X Q. 128. And when first did you solder the bottom 
lining to the iron bottom ? m 

A. About the season commencing from fall of 1878. 

X Q. 129. Are you sure it was not the season commencing in the ri 
fall of 1879? be 

A. No, sir; of course before the Iron Clad Manufacturing Com- — th 
pany moves to Flushing avenue, Brooklyn, I make that in the old — or 
shop in Greenpoint, and the [ron Clad Manufacturing Company | tis 
moved on the last days of December, 1878. he 

X Q. 130. Did you not make fountains in which the bottom — th 
lining was not soldered to the iron body after the shop was moved, 


as last stated ? Ae 
A. No. 
X Q. 131. Did any one in the shop? 
A. No; of course I was alone there. C) 


X Q. 132. Where is their shop now ? 

A. Flushing avenue, Brooklyn, near Bushwick avenue. 

X Q. 133. And where was it before that ? 

A. In Milton street, Greenpoint; it was there when I entered 


their employ in 1875. Si 
X Q. 134. Did Rick work for the Iron Clad Co. in Flushing ave- 
nue? k 


A. No, sir. 

X Q. 135. Who besides yourself and Rick worked on fountains 
like Exhibit E? 

A. There was Koch, Paul Ort, Pfau; there was some other man, 
I don’t know his name. 

X Q. 156. Who worked on fountains for the Iron Clad Company 
after December, 1878, besides yourself? 

A. It was some man; I don’t know the name; of course they 
work not long ? 

X Q. 157. Can’t you name any one? 

A. Well, I guess one was the name Strauss. 
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ot- | XQ. 138. Who works on them now ? 


| 


ne- | 


ide 


A. Ido; Brossing, Semousky, Lang; that’s all. 
X Q. 139. Who worked on them last year? 
A. The same. 


861 X Q. 140. Who in 1879? 


A. I was most alone. 

X Q. 141. Where is Rick ? 

A. I don’t know. 

X Q. 142. Where is Koch ? 

A. I don’t know. 

X Q. 143. Where is Paul Ort ? 

A. I hear he is in Buffalo. 

X Q. 144. Where is Pfau ? 

A. I don’t know. 

X Q. 145. Where is Strauss ? 

A. I don’t know. 

X Q. 146. Did you not meet any of them after they left the shop? 

A. No. 

X Q. 147. Please describe the manner in which fountains are now 
made at the Iron Clad Company’s shop? 

A. We round the iron bodies, rivet them, put the iron head on; 
rivet them; solder them; the hoop for the bottom side of the 
bodies, and solder it round the lining bodies together, and solder 
them, soldering the bung in the lining inside; put the lining heads 
on the bodies, solder them ; slip them in the iron sheli, solder them 
tight on the lower part on the bottom side, soldering the inside iron 
hoop on the iron bottom; cover the iron bottom with lining ; solder 
them ; slip them in the bodies; drill them; rivet and solder them. 

X Q. 148. Don’t you make any fountains now in which the cylin- 
der of the lining is not soldered to the iron cylinder ? 

A. No. 

X Q. 149. When did you last make any fountains in which the 
cylinder of the lining was not soldered to the iron cylinder? 

A. That was three or four years ago. 

X Q. 150. Was it not two vears ago? 

A. No, sir. 

X Q. 151. What makes you sure of that ? 
862 A. Of course the Iron Clad Company manufactory is over 
two years in Flushing avenue, and then we don’t make that 
kind of fountains in the shop over there. 


Cross-examination closed. 
Redirect by Mr. Webb. 
Examination closed. 


CHARLES MILLER. 
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New York, Nov. 17, 1881—2 o’clock p. m. 


Met pursuant to adjournment. 
Present: Ernest C. Webb, Esq., for defendant ; James Turk, Esq., 
for complainant. 


Continuation of the examination of Henry L. BrEvoort, Esq. : 


Defendant’s counsel agree that all objections to the questions asked 
this witness snall be reserved to complainant’s counsel, and may be 
entered before the cross-examination of this witness takes place, it 
being understood that defendant’s counsel shall have the right, be- 
fore such cross-examination, to ask anew any questions to which 
such objection shall be so made by complainant’s counsel. 


Q. 3. Have you visited the factory of the defertdant, The Tron 
Clad Manufacturing Company, and witnessed the mode of 
863 constructing soda or mineral water fountains, and do you 
understand the same? If so, please describe the same in de- 

tail. 

A. I have recently visited the works of the Iren Clad Manufact- 
uring Company, situated in Brooklyn and at the corner of Flush- 
ing and Bushwick avenues, and while there I witnessed the con- 
struction of soda water fountains. The operations were substan- 
tially as follows: The-outer case, or at least the cylindrical portion 
thereof, is riveted up and soldered upon its longitudinal seam. 
Upon the upper end of this cylindrical outer case a hemispherical 
end having a evlindrical portion was riveted, the rivets passing 
through the centre of the cylindrical portion of the hemispherical 
head and the upper portion of the cylindrical body. Solder was used 
at this joint. A ring of metal was then attached by selder to the 
lower portion of the cylindrical body. The block tin sheet lining 
was then fornied, or at least its cylindrical portion, and was soldered 
along its longitudinal seam. A hemispherical end of block tin was 
then formed and attached by solder to the cylindrical block-tin 
lining. A bung was attached to the centre of the hemispherical 
block-tin lining, the upper surface of the bung Mange and the in- 
terior surface of the hemispherical block-tin lining being united to 
one another by solder, solder also being put upon the inner surface 
of the bung flange. 

The outer metal case then had solder placed upon it on the 
inside for the purpose of forming a smooth interior and furnishing 
an even support for the block-tin lining. After this had been done 
the block-tin lining, as previously described, consisting of the cylin- 
drical portion, the hemispherical top and the bung were then slipped 
into the outer case or shell, consisting of a cylindrical body having 
a ring at its bottom and a hemispherical head provided with a cen- 
tral hole surrounded by washers. 

The bung attached to the lining of block tin passed through 

864 the hole in the hemispherical head in the outer case, when 
the block-tin lining was slipped into the said outer case, and 

a nut was screwed upon the bung, or at least upon the threaded por- 
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tion projecting outward through the central hole made in the hemi- 
spherical head of the outer case. This wut served to hold the inner 
lining within the outer case. The next operation is to solder the 
lower margin of the cylindrical portion of the block-tin lining to 
the lower part of the outer case or shell, and at a distance of a few 
inches from its lower edge. The bottom of the outer case of the 
fountain is then formed by some appropriate means, which bottom 
consists of a dish-shaped portion, surrounded by a downwardly- 
projecting flange, the dishing or concavity of the bottom being pro- 
duced outward, and existing within the encircling flange, and giv- 
ing to the article when put together a bottom having a convex ex- 
terior, surrounded by a downwardly-projecting flange. Before the 
bottom is applied to the fountain, however, there is soldered to the 
interior of its flange a ring of metal projecting downward perhaps 
one-half inch below that flange, which is formed as a continuous 
portion of the dish-shaped head. Upon the concave or interior sur- 
face of the bottom, as above-described, a sheet of block tin is Jaid, 
which block tin is previously formed so as to fit the interior surface 
of the metallic bottom, and is provided with a projection which fits 
over and around the outer surface of the flange of the metallic bot- 
tom, the block-tin projection extending downward about ? of an 
inch over and around the flange of the bottom ; the downward pro- 
jection of the block-tin covering of the bottom is then seme ae 
soldering to the exterior surface of the flange of the metallic bottom. 
At this stage, the part first described, consisting of the outer 
case, with a ring soldered on at the bottom, the hemispher- 
ical head attached thereto, the block-tin liningsecured at the top to 
the case by a nut on the bung, and at the bottom by solder, 

865 is ready to be united to the bottom, covered with block tin 
and provided with a strengthening ring. I here produce two. 
exhibits, one of which I mark “ Defendant’s Exhibit Partially Com- 
leted Fountain,” and the other one of which I mark “ Defendant’s 
Exhibit Bottom for Partially Completed Fountain.” The article 
consisting of Defendant’s Exhibit Partially Completed Fountain is 
to be placed upon a rest with its open bottom upwards; the piece 
marked “ Defendant’s Exhibit Bottom for Partially Completed Fount- 
ain” is then driven by the workman into the open end of the part 
first referred to until the lowermost line of the parts forming the 
bottom are even with the lowermost line of the outer cylindrical 
case having the surrounding ring. This operation forces the block 
tin covering the bottom and lying outside of the bottom flange of 
the iron bottom into close contact with the block tin of the inner 
cylindrical lining, thus forming a close joint, but not a continuous 
vessel in the sense of a vessel made so continuous by soldering. 
The next operation consists of melting some solder and allowing it 
to drop into the space left between the inner surface of the outer 
case or shell and the outer surfaces of both the flange of the bottom 
and the internal ring attached thereto: When an even appearance 
has been had holes are drilled through the four thicknesses of metal 
forming the lower part of the fountain and bottom, which holes 
may or may not pass through the solder dropped into the annular 
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cavity before referred to. Through these holes rivets are put which 
secure the bottom, made up of its various pieces, to the other por- 
tion of the fountain, made up of its various pieces. I am informed 
by the workmen of the defendant that at times the parts are riveted 
together first and the solder dropped into the annular cavity before 
referred to after the rivets have been placed into position. This 
soldering operation cannot unite the block tin forming the 
866 protective surface of the bottom to the lower margin of the 
block tin forming the protective surface of the cylindrical 
portion of the fountain. 
The completion of the inner block-tin vessel by this means of 
construction is coincident with the completion of the surrounding 
exterior case or shell of the vessel. 


Answer objected to as immaterial and not relevant to the issue in 
this case, inasmuch as it does not refer to the defendant’s fountain 
in suit. : 

The defendant’s counsel here suspend the examination of this 
witness, having taken his testimony upon matters of fact, and in- 
tending hereafter to recall him to testify upon the matters of opin- 
ion. | 

Counsel for complainant has no objection to such recall, but desires 
the privilege of now cross-examining this witness upon the matters 
of fact as to which he has already testified. He deems it proper, 
before another witness is called, that the testimony of this witness, 
as far as the points touched upon in his direct examination goes, 
shall be exhausted. He understands that Mr. Brevoort is to testify 
as an expert hereafter and will not object to his recall. 

Counsel for defendant accede to this request. 


Cross-examined by Mr. Briesen, who is now present : 


X Q. 4. Did you ever see anybody make a fountain constructed 
precisely like Complainant’s Exhibit E? 
A. No. 


X Q. 5. The fountain you saw under process of construction, as 

you testified, differed from Exhibit Ein having the flange 

867 of the bung below the lining and not between the lining and 
the iron shell; am I right? 

A. Yes. 

X Q. 6. Did that fountain which you saw under process of con- 
struction have the heads in the upper head and lower outer hoop 
which we find in Exhibit E? 

A. No; it was identically like the exhibits produced on my di- 
rect and marked Defendant’s Exhibit “ Partially Completed Fount- 
ain” and Defendant’s Exhibit “ Bottom for Partially Completed 
Fountain.” 


Defendant’s counsel offers the two exhibits referred to in evidence 
and requests the examiner to mark them Defendant’s Exhibit Par- 
tially Completed Fountain and Defendant’s Exhibit Bottom for Par- 
tially Completed Fountain, respectively, J. A. S., Ex’r, Nov. 17, 
1886. 
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The exhibits are accordingly so marked. 

Counsel for complainant objects to the reception of these things 
in evidence on the ground that they do not appear to be pertinent 
to the issue in this case. 


X Q. 7. Are these two exhibits just offered in evidence the fount- 
ain which you have seen under process*of construction, as you 
have testified ? 

A. No; but they are duplicates of the parts used in constructing 
the fountain which I have testified about. 

X Q. 8. Was the fountain which you saw under process of con- 
struction closed at the bottom, both as to lining and shell, as is Com- 
plainant’s Exhibit E? 

A. I have described how the fountain that I saw was closed at its 
base. I cannot tell exactly how Exhibit E was closed at its base, 
consequently I cannot with any accuracy make the comparison called 

for in the question. 
868 X Q. 9. Does not your eye and your observation tell you 
whether the bottom of Exhibit E is closed in the same man- 
ner or in a different manner from the bottom of the fountain you 
saw in process of construction ? 

A. So far as I can understand the construction of Exhibit E in 
its present form I think the fountain that I have testified about in 
my direct was closed in a different manner from Exhibit E. 

X Q. 10. I presume you are retained a3 expert in this cause by 
the defendants ? | 

A. Practically, yes. 

X Q. 11. And I presume that to enable you to testify intelligently 
as such you attended at the construction of said fountain in the de- 
re * establishment; am I right? 

. Yes. 

X Q. 12. Who was with you at that time? 

A. Mr. Peter De Lacey went over with me to the factory and then 
left me in the workshop to observe the various workmen, he re- 
maining with me part of the time and part of the time being absent. 

X Q. 13. Why did you not observe the manner in which the Iron 
a rca Company made articles like Complainant’s Ex- 
ubit E? 

A. Because I saw no such articles being made. 

X Q. 14. Why did you not ask to be shown how such articles are 
made ? 

A. I did ask, but not at that time. I asked one of the workmen 
whom I saw at the factory and who I was informed was the fore- 
man of the soda-water department. I refer to Mr. Miller, who, I 
believe, has testified in this case. 

X Q. 15. Do I understand you to mean that you are not able to 
testify to the construction of Exhibit E? 

A. I am able to testify to it merely from an inspection of it in its 
present condition, and this does not satisfy me as meee how it 
was made. If I could have it taken to pieces I probably could de- 
termine the method followed in making it. 
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869 X Q. 16. From your present knowledge how do you un- 
derstand that the bottom of Exhibit E, both as to lining and 
shell, were secured in place? 

A. I think that the flange of the block-tin lining of the bottom 
was soldered to the bottom of the block-tin cylindrical lining; that 
then the metallic or iron bottom was driven into place, the joined 
block-tin bottom and cylindrical block-tin sides haying first been 
hammered to fit into the concavity formed by the bead made in the 
lower part of the outer iron case. I do not know that the thing 
was made in this way, but I guess that it was so constructed. 

X 4. 17. Is that construction of Exhibit E, in your opinion, sub- 
stantially like the construction of the fountain you observed at the 
establishment of the Iron Clad Manufacturing Company ? 

A. In that in both cases a closed fountain resulted, yes. In the 
method of construction they were different, and they likewise 
differed essentially in that the block-tin lining of Exhibit E is, I 
think, made continuous in the sense that all parts are soldered 


together where they meet, while with the fountain which I saw the > 


block-tin vessel was not continuous in the sense of having all its 
parts soldered together, but had the parts forming the joint between 
the lining of the bottom and the lining of the sides formed merely 


by pressure. 
HENRY L. BREVOORT. 


Cross-examination closed. 
Adjourned to November 18, 1881, at 10 o’clock a. m. 


870 New York, Nov. 18, 1881—11 a. m. 
Met pursuant to an adjournment. 
Present: Ernest C. Webb, Esq., for defendant, and James Turk, 
Esq., for complainant. 


Henry B. Renwick, a witness produced on the part of the de- 
fendant, being duly sworn, says: 


The same stipulation as to complainant’s right to object to ques- 
tions asked this witness made during the examination of the wit- 
ness, Henry L. Brevoort, is continued in force during the direct ex- 
amination of this witness. 


Q.1. What is your name, age, residence, and profession ? 


A. Henry B. Renwick; age, 64; I reside at 29 Park avenue, New | 


York city, and by profession am a civil and mechanical engineer. 
I am at present and have for the last 15 years been almost wholly 
occupied in matters relating to patents and patented inventions, and 
have during the last 27 or 28 years been frequently during each 
year examined as expert in suits in which patents were in question. 

Q. 2. What experience have you had relating to the construction 
of metallic vessels ? 

A. I have never manufactured such vessels with my own hands, 
but I have during the last 40 years been very familiar with the 
manufacture of tin and copper vessels by brazing, bending, stamp- 
ing, and spinning, and subsequent brazing or soldering when neces- 
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sary, and of vessels of sheet and boiler iron, both open vessels, 
and those for withstanding pressure for various purposes in the 
arts. 
871 Q. 3. Have you read the evidence of Charles Miller and 
Henry L. Brevoort in regard to the mode of constructing soda 
or mineral water fountains by the defendant, The Iron Clad _ Nea 
facturing Company, since their factory was removed to Bushwick 
and Flushing avenues, Brooklyn,and do you understand the same? 
And, if so, please describe the same in detail. State also if you 
— the construction of the fountain, Complainant’s. Ex- 
bit E. 

A. I have read the evidence of the witnesses named in the ques- 
tion and understand the mode of constructing fountains by the de- 
fendant since their factory was removed to Flushing avenue, Brook- 
lyn, and I have also examined the exhibit put in evidence by Mr: 
Brevoort. The outer case of these fountains appears to be made of 
iron of good quality, and the outer case is constructed as follows: 

First. The cylindrical portion is bent from a sheet of metal and 
its overlapping edge riveted up and soldered so as to form a cylin- 
der; then a head is formed, which head consists of a ring or short 
cylinder and a dome-shaped portion, the two being made in one 
piece and the ring or short cylinder of the head being large enough 
to slip over the cylinder of the body; this head has a hole in the 
centre of the dome, and the metal at the edge of the hole is strength- 
ened by washers; the ring of this head is then slipped over the cyl- 
inder and united to it by rivets and soldering, and at or before the 
riveting on of the head or dome a strong hoop of metal is slipped 
over the bottom of the cylinder and secured thereto by solder. Next 
there is formed, by spinning or stamping or in some other proper 
way, and out of iron, a bottom piece like a shallow bowl, with a ring 
projecting downward from its edges, the bowl and ring being in one 
piece ; inside of this ring there is slid astrengthening hoop which is 
soldered in place inside of the ring to strengthen the same, and by 

means of solder applied where this hoop touches the edge of 
872 the bowl tostrengthen the comparatively sharp turn made in 

the vessel by forming the ring and bowl in one piece. The 
case of the fountain is now in two parts and ready to be put to- 
gether. 

In thé lining of the fountain there is procured a sheet of block tin 


_which isso bent and soldered as to form a cylinder. To one end of 


this cylinder there is soldered a sheet of block tin formed into a dome 
with a hole in the centre, to the edges of which hole the bung 1s 
secured by solder. This portion of the lining is then slipped into 
that part of the outer case which consists of the cylinder and dome, 
with the bung projecting through the hole in the dome of the casing, 
and the lower edge of the lining is soldered to the cylindrical body 
of the casing on a line about two inches above the bottom of the cy- 
lindrical casing, and this portion of the lining and the portion of the 
casing to which it is attached by solder, as just described, constitutes 
the “ Defendant’s Exhibit Partially Completed Fountain.” The 
bowl-shaped bottom has its cavity and also a portion of the periph- 
sI—119 
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ery of its ring eovered by a sheet of block tin, and the edge cf this 
block tin, where it projects downwards from the edge of the bowl 
and covers the ring, is soldered at that point to the ring. This bow], 


with its ring and strengthening hoop and lining all in proper rela- - 


tive place, is represented by “ Defendant’s Exhibit Bottom for Par- 
tiaily Completed Fountain,” and it will be noticed that the tin lining 
is not continuous, but is in two separate parts—one soldered to the 
Exhibit No. 1 and the other soldered to the Exhibjt No. 2, just re- 
ferred to. 

Exhibit No. 1 isnow turned upside down and No. 2 is forced or 
driven into it, its concave side being downward, being thus driven 
in the ring; part of the lining of No. 2 is brought in close contact 
with the lower part of the cylindrical portion of the lining of Ex- 

hibit 1, leakage being prevented by the contact of the two 
873 surfaces of tin. The lining and outer case are now in proper 

relative positions, and it now only remains to unite the flange 
of the bottom with that lower end of the case which is outside of 
the cavity of the vessel and is, in fact, another flange; in order to 
do this the rivets are passed through the lower part of the cylin- 
drical body and its strengthening hoop and through the ring of the 
bowl and the strengthening hoop thereof, and are headed up and 
soldered ; and the lower edge of the ring of the bowl, or, in other 
words, the flange of the bowl is at its lower edge soldered to the 
inner periphery of the lower portion of the cylindrical body of the 
case. 

| have carefully examined Exhibit E, and can discover how the 
case or outer shell was made and put together, viz., as described by 
reference to Exhibits 1 and 2, just referred to. I can also discover 
from it that that part of the lining which lines the cylindrical body 
and the dome top was nade and put in in the way I have just de- 
scribed, but, as far as I can judge from the two parts of this ex- 
hibit, the lower edge of the cylindrical part of the Rater has not in 
Exhibit E been soldered to the evlindrical casing near the bottom 
thereof, but, on the contrary, has been soldered to the ring of the 
bowl-shaped part of the lining before the bowl-shaped part of the 
casing, with its ring and hoop, were driven into place, but I am not 
certain if 1 am correct; then after this soldering the two parts of 
the lining which are soldered together are in some way expanded 
into the cavity of the annular groove which in Exhibit E occupies 
a position just above the bottom row of rivets. After the lining, 
which, if 1 am right, is now a continuous lining, is in place, then 
the bowl-shaped bottom of the case, with its ring and hoop, are 
driven into the cylindrical body, and it is held firmly to the cylin- 
drical body by rivets and solder, as it is in Exhibits 1 and 2 before 

referred to. The difficulty which presents itself to this mode 
$74 of construction would be that the driving in of the bottom 

would tend to wrinkle up the lining in that part thereof which 
is double and lies between the bottom and the cylindrical casing of 
the shell. This might be obviated by soldering the edges of both 
parts of the lining to the cylindrical shell, but I cannot discover 
from the exhibits whether this has been done or not. 
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I produce two drawings, which illustrate the mode of manufact- 
uring practiced by defendant since the removal of their shop to Flush- 
ing and Bushwick avenues, Brooklyn. 


Adjourned to 2.30 p. m., Nov. 19, 1881. 


New York, Nov. 18, 1881—2 o'clock. 


Met pursuant to adjournment. 
Present : Counsel as before. 


Continuation of the examination of Mr. Henry B. Renwick: 


Continuation of Mr. Renwick’s answer to question 3. 

A. Drawing H. B. R. No. 1. shows the fountain in two parts and 
ready to be put together; drawing H. B. R. No. 2 shows the fountain 
as a whole put together. 

In both of these drawings the cylindrical shell and cylindrical 
portion of the lining are represented as broken in two at two places 
and the part between the two fractures removed in order that the 
drawings may be reduced to a convenient size. In both of these 
drawings the reddish color indicates solder, the green block tin, and 

the Dlue iron, and in both the drawings the cylindrical part of 
875 the lining is shown at 6; the dome-shaped head of the linin 

at d; the cylindrical iron part of the outer shell at a a, ree 
the dome-shaped head of the shell at cc; the rivets which rivet the 
cylinder of the shell to the dome-shaped head thereof at 7, and the 
strengthening hoop which strengthens the lower t so of the cylin- 
drical shell and the flange thereof ath. In the drawings, through 
some inadvertence of the draughtsmen, the two parts of the shell 
where riveted together by the rivet j are represented as bulged out 
for the reception of the rivet head a little further than is the case in 
actual practice, and the lining, colored green, has been, for the pur- 
poses of clearness, made too thick, in consequence of which the sol- 
dered joint at the bottom of the completed fountain No. 2 is rather 
thicker than it ought to be. In these drawings the ee or 
concaved bottom of the shell is represented at f and the lining thereof 
ute, the strengthening hoop to the flange or ring at the bottom 
being shown at g; the red at w shows the ring of solder put in for 
the purpose of strengthening the metal where it bends abruptly, and 
at x and y of No. 1 is represented the solder that unites the lining of 
the bottom to the flanged shell of the bottom, and at y the solder 
that unites the lower edge of the cylindrical lining to the cylindrical 
shell. Atii,in No. 2, are shown the rivets which unite the flangd 
and strengthening hoop of the bottom to the flange and strengthen- 
ing hoop of the cylindrical shell. 

In practice, as has been described by Mr. Brevoort and other wit- 
nesses, the bowl-shaped bottom of the shell, with its lining fitted and 
soldered thereto, is driven within the cylindrical part of the vessel 
so as to occupy the position shown in No. 2, thus ogusing the two 
parts of the lining to be pressed against each other, as shown in No. 
2. Then the flange of the bottom with its strengthening hoop and 
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the flange of the cylindrical shell with its strengthening hoop 
876 are secured together, as shown in No. 2, by the solder, shown 
at z, and the rivets i 7, thus completing the vessel. 


Defendant’s counsel offers the two drawings produced and lettered 
by Mr. Renwick in evidence, and the same are marked “ Defendant's 
Exhibit Section of Defendant’s Fountains Nos. 1 and 2, respectively, 
J. A.S., Examiner, Nov. 25th, 1881.” 

Objected to as immaterial. 


Q. 4. Have you examined the letters patent of John Matthews, 
reissue 8834, dated Aug. 5, 1879, and reissue 8837, dated August 5, 
1879 and letters patent No. 179,583, dated July 4, 1876, and the 
original patents of said two reissues ? 3 

A. I have examined carefully the patents and reissues named in 
the question. 

Q. 5. Have you examined and do you understand the English 
letters patent of Tyler, No. 8412, of 1840, and of Hicks, No. 9626, of 
1843, and the U. 8S. patents of Gee, dated October 22, 1867, and of 
Williams, dated June 30th, 1863, and of Lawrence, dated November 
5, 1867? And, if so, please state what you find to be the state of 
the art relating to mode and material for constructing vessels 
adapted to hold liquids under pressure, as shown and described in 
said patents. 

A. I have examined and believe I understand all the copies of 
patents referred to in the question. The Tyler patent describes ves- 
sels of iron and other material for generating and holding mineral 
water, provided in certain cases with proper linings, the patent 
stating that the receiver itself may be of copper, brass, or gun metal, 
und that the interior vessels, by which I understand he means the 
lining, may be of silver or tin, or may be plated with silver, and the 
drawings of the patent show that one of the vessels is composed of 

two hemispherical or dome-shaped ends, united to a cylin- 
877 = drical body by means of flanges and screw bolts, so that the 

vessel is, when finished, egg-shaped, except that it is evlin- 
drical between the two ends. 

The patent to Hicks describes both receivers and generators used 
in apparatus for impregnating liquids with gases, the receiver being 
made of cast iron, lined with tin, while the generator is made of cast 
iron, lined with lead. The centre of the case or outer shell is eylin- 
drical in both cases, and is secured to the ends, which are flat, by 
means of screw clamps, the cylinder being provided at both ends 
with flanges for that purpose. In both the generator and receiver 
the lining is made in three pieces, the parts of which are never 
soldered together, the joints between the portions of the lining being 
made by pressing two surfaces of tin or two surfaces of lead together 
between the flanges in the act of putting the various parts of the 
outside case together. 

The patent of Gee describes the old-fashioned soda-water fountain, 
to my knowledge in use long prior to the date of the patent, with 
certain improvements thereon. ‘The case or outer shell of the soda 
fountain in this patent is made in two pieces, each of cast iron and 
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each of a sort of dome shape, with a flange projecting from the open 
part of each half. Each half of the outer case is then to be lined with 
x continuous sheet of tin, the tin not only covering the cavity of 
the shell, but projecting in a flange corresponding with a flange of 
theshell. The iy ure provided with proper holes for screw bolts 


and when the two halves of the shell, each with its tin lining, are 
laced in contact at their flanges, the flanges of the tin lining lie 
tween the iron flanges of the shell and in contact with each other. 
The iron flanges are then secured to each other by screw bolts, the 
pressure exercised by the screws forcing the flanges of the two parts 
of the tin lining in such close contact with each other that 
878 there shall be no leakage between the two surfaces or junction 
of the parts which together make up the whole lining. This 
lining, like that described in the English patent to Hicks, is not a 
continuous lining, but a liningalways in two pieces. Leakage between 
the joints is prevented by pressing and holding two surfaces in close 
contact with each other. 

The patent granted to D. and T. William is for a new and im- 
proved soda-water fountain, whose outer case is of sheet copper or gal- 
vanized iron. This vessel is in shape like that described in the 
English patent to Hicks. This patent does not describe any lining 
other that the galvanizing of the iron. 

The patent to Lawrence for the invention of Cook describes a 
lined barrel suitable for conveying mineral water. The barrel is to 
be much of the ordinary construction with wooden staves and head 
and iron hoops, and the lining is to be of sheet tin. The lining, and 
in this case is a continuous lining—that is to say, a lining which by 
means of solder has its parts so attached together that it is of itself, 
without any aid from its outer case or shell, a continuous vessel capa- 
ble of holding liquid without any aid from the outer cace—and in 
this respect this lining differs from all the linings that I have before 
referred to. I find from these patents that lifted vessels were well 
known, such lining being of tin, lead, silver, &c., and that such lin- 
ing was enclosed in an outer case composed of wood, copper, sheet 
cupper, gun metal, cast iron, or sheet iron, and that both the cases 
and lining were formed and put together in various ways, the outer 
vessels or cases being in some cases so formed and put together that 
they confine the various parts of the lining in contact with each 
other, and, in the case of the outer vessel made of staves, required that 
oe lining should be what I have called and defined as a continuous 

ining. 


Adjourned to 11 a. m., Nov. 19, 1881. 
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New York, Nov. 19, 1881—11 a. m. 


Met pursuant to an adjournment. 
Present: E. C. Webb, Esq., for defendant, and James Turk, Esq., 


for complainant. 


Continuation of the direct examination of Henry B. Ren- 
WICK, Esq.: 


(). 6. Have you read the evidence of A. D. Puffer relating to the 
mode practiced by him in constructing generators for 30 years past 
as embodied in the record herein and of Gustavus D. Dows as to 
the mode practiced by him in constructing generators for the past 
17 years and examined the sketches produced by them? Do you 
understand the same ? 


Objected to as immaterial. 


A. I have examined the sketches and the testimony referred to 
in the question and understand the same. 

(). 7. Please state what you understand to be the construction of 
the apparatus described and shown in the Matthews reissue 8834. 

A. I understand the patent to show and describe a strong vessel 
suitable for containing liquids under pressure—that is, liquids im- 
pregnated with gas, the gas being above the pressure of the atmos- 

here. 

The patent calls it an improved fountain for soda water and other 
aerated or gaseous liquids. The vessel described is a lined vessel—that 
is, one vessel inside of another, the outer one or case to sustain the 
pressure and the inner: one to prevent corrosion of the outer one. 

The patent describes the outer vessel or case as made of steel 
S80 —_ and the inner vessel to be made of tin—block tin in some por- 

tion of the patent. The outer shell is composed, in fact, of three 
pieces having no flanges, not even end flanges, as will appear from 
the sentence at the head of the second column, and that immediately 
preceding the claims. The three pieces which compose the shell 
are, first, a cylinder open at each mh 3 made by riveting a sneet bent 
into a cylinder longitudinally, so that the two ends of the sheet are 
united, and this joint is, I suppose, subsequently to be soldered, al- 
though that fact is not stated in the patent. The other two pieces 
which compose theshell are also of steel, dome-shaped, and of sufficient 
interior diameter to slip over the exterior of the cylinder. The inner 
vessel or lining is stated in the patent to be made of tin, and the 
way of making it is not described in the patent, although it is ap- 
parent that it must be composed of three parts or more, constituting 
an oblong, egg-shaped vessel of such sizes that it will fit nicely 
within the outer shell after the same has been put together. This 
inner vessel is provided with a neck, which is formed by making a 
small hole in the upper end of the tin lining and then pulling the 
tin outward, so that it forms a sort of short cylinder or ring in a 
manner very usual in linings, and this short cylinder, when all the 
parts are in place, fits within a hole in one of the domes in the out- 
side case. The patent does not state any reasons for using a tin 


THR IRON CLAD MANUFACTURING CO. $11 


lini ng as contrasted with a lining made of any other kind of metal, 
but does give reasons for making the outer shell of sheet steel, the 
reason being, in substance, that steel will not stretch under press- 
ure. This statement is not. true, because all metals, iron, steel, 
copper, gun metal, will stretch under sufficient pressure. It 
appears from the construction of the fountain, as a whole, that 
the lining thereof must be a continuous vessel, such as 1 have 
before defined, and be a continuous vessel before the outer 
shell is put together, because the construction ef the contriv- 

ance, as a whole, prevents any soldering of the lining 
881 after the outside shell is put together, and because the absence 

of the flanges (which is especially insisted upon in the pat- 
ent) prevents the making of a joint between a lining made in two 
parts and non-continuous by pressure in the manner I have before 
described with reference to old soda fountains. (See patent to Gee 
of 1867.) I call the lining a continuous vessel, although it has a 
hole in it provided with a neck through which the cavity within 
the lining may be filled, in the same way as I should call an ordi- 
nary glass bottle a continuous vessel, although it has a neck with an 
opening in it, and I would call the lining of this patent a continu- 
ous vessel even if it had more than one neck; and to carry out 
the illustration I will state that I have for more than forty years 
been acquainted with glass bottles with two or three necks through 
either of which they might have been emptied or filled. After this 
continuous lining has been formed and put together air and water 
tight, for it must be so to form a lining, one of the dome-shaped steel 
ends, the bottom one, is to be soldered, as the patent states, with 
pure tin solder to one of the open ends of the steel cylinder, the 
patent stating that solder having lead in it “ will not answer” the 
purpose. Prior to soldering the open end of the dome is fitted over 
the open end of the cylinder, so that there are two thicknesses of 
metal at the point where the soldering is done. The continuous tin 
lining is now to be slipped within the cylinder, and the steel head 
B, with a hole in it, slipped over the neck in the continuous lining 
and over the upper an of the cylinder. The lower part of the 
dome head B is then to be soldered to the cylinder with pure tin as 
before, and the vessel is complete: The patent describes peculiar 
means for preventing the melting of the continuous tin lining by 
the necessary heat used in soldering the joints with pure tin, but 

this method of preventing the melting of the pure tin lining 
882 _ relates only to the mode of making the vessel and not to the 

vessel when completed. It is obvious that instead of follow- 
ing the exact method of putting the vessel —— as I have de- 
scribed that it might be put together by first soldering the steel top 
to the steel cylinder, then inserting the continuous lining, and then 
soldering the bottom dome-shaped steel piece to the cylinder, or 
that the continuous tin lining might be enclosed within the outer 
steel shell before either of the — of the shell were soldered, and 
that both of these might be soldered afterwards by using the bands 
of paper for a the tin lining from being melted, as de- 
scribed in the patent. The patent does not describe the method of 
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putting the vessel together as a whole, but consideration of the de- 
scription and the drawings shows that the vessel cannot be put to- 
gether except in one of the three ways which I have described. Noth- 
ing is said in the patent about strengthening either of the seams 
where the domes join the cylinder by riveting, and owing to the 
peculiar construction of the vessel, without flanges, it would be im- 
possible to rivet more than one of these seams, although one of them 
might be riveted either subsequently or prior to the soldering if the 
vessel were put together in either of the ways which I have first 
named. If put together in the way which I have last named, which 
appears to be the way intended by the patentee, as his drawing 
shows two bands of paper, one opposite each of the circular seams 
in the outer casing, then neither of the heads or domes could be 
riveied to the cylinder, and the strength of the joints would depend 
upon tin solder alone. 

Q. 8. Having in view the state of the art which precedes the orig- 
inal patent of reissue 8834, specified in your previous answers, and 
referring to the testimony of A. D. Puffer and Gastavus D. Dows 

relating to the modes practiced by them in constructing gen- 
883 _erators, please state whether there is any substantially new 

invention described in reissue 8834 and referred to in the 
claims thereof. 


Objected to as leading. 
Recess until 2.30 o’clock. 


A. In my opinion there is not. The fourth claim of the reissue 
No. 8854 relates to the use of certain bands of paper which prevent 
the melting of the continuous tin lining during the operation of 
soldering together the outer part of the case, and although these 
bands of paper are important as a means for putting the outer case 
together without practically destroying the inner case, I do not un- 
derstand that they are used by the defendant and involved in this 
controversy. The first, second, and third claims of the patent are 
all, in my opinion, substantially the same invention or combination 
of parts, and I say this, although the first and third claims speak of 
the lining as continuous, while the other claims do not do so, al- 
though they contain the element of the lining, because it is perfectly 
clear that no lining except a lining which I have described as a 
continuous lining can be used in the structure described in the pat- 
ent, and I say this, although the first and second claims refer to the 
interior vessel or lining as made of tin, while the third claim does 
not define the material of which the lining isto be made. Now, this 
difference, if it may be called one, between the claims is unimpor- 
tant, because the substitution of one metal known to be proper for 
making a lining for another metal known to be proper for the same 
purpose is not patentable, and the claim, of course, includes known 
substitutes, tin, lead, silver, and other lining being well known prior 
to the date of this patent. 

There is a variation of phraseology in these claims in referring 

to the continuous lining and to the outer case or shell, but 
884 none of these claims can refer to any other than the lining and 
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shell described in the patent, the latter being made, as described, 
subsiantially in three pieces and put ther without the aid of 
flanges, but by the aid of pure tin solder alone. The first claim dif- 
feis from the second and third iu stating in direct terms that the 
continuous lining is to be provided with a neck 6, but this really 
makes no diflerence, because such necks formed out of a portion of 
the lining were known loug previous to the date of the original 
a to Matthews, and if such a vessel as described in the patent 
1ad been, previous to the date of the patent, made without a neck 
no person, in view of the slate of the art, could have obtained a valid 
patent for the alteration, which consisted in applying a neck to the 
previously known vessel. It is a little singular that in these claims 
it is nowhere stated in terms that the outer vessel is to be made of 
steel, as stated in the claim of the original patent; but I consider 
this change as unimportant, although the patent describes a steel 
vessel and a steel vessel only, because a change of material is cer- 
tainly not patentable, provided that otlier materials known as sub- 
stitutes have been used in similar structures and because the claims 
either in the original or reissue cover known substitutes of the metals 
used. None of the claims of the reissue state in terms that the rigid 
enclosing shell of the patented contrivance is to be made without 
flanges, “even without end flunges,” but it is perfectly clear that 
such is the only construction described in the patent, especially as 
the patent insists on such a mode of construction as does away with 
flanges of any kind whatever. It may be well here to state what 
I understand by the word flange. By the word flange is meant a 
projection from the outer periphery of a vessel in such manner that 
rivets and screw bolts can be passed through it and an ad- 
joining flange to secure the two parts to each other without the 
rivets or screw bolts or any parts thereof entering into 
885 the cavity or hollow of the vessel. Now, as before stated, 
all the claims refer really to the same thing, to the same ele- 
ment in combination, and they refer to these elements, whether they 
be composed of sheet steel or other known substitute metal for the 
shell, and they refer to the lining, whether made of block tin or 
other known metal substitutes used before the patent for linings, 
and if the patent were a valid patent and a party used the exact 
structure therein described with more than one opening or neck in 
the continuous lining projecting through suitable openings in the 
outer case or shell he could not be saved from the charge of in- 
fringement by stating that he used several openings or necks while 
the patent only described one opening. ‘The converse of this propo- 
sition is also true; and if some person had made substantially the 
vessel described in the patent prior to date of the original patent 
with several openings or necks to the continuous vessel the patentee 
could not claim that he had made an invention by suppressing sev- 
eral of the openings and leaving only one. 

The state of the art, as I have before stated, shows that linings 
were made of various metals, according to the exigencies of the case, 
it being well known that lead was better in one case and tin in 
another, and that tin linings had been used in vessels which were 
40—119 
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in special use for a fountain,although they were susceptible of other 
uses. 

Now, turning to the testimony referred to in the question, I find 
that lined vessels were made long prior to the date of the original 
patent of the plaintiff herein which contain substantially all the 
features of the plaintiff’s invention and all the features which are 
referred to in the claims of the reissue combined together in the 
same way and to produce the same effect. In the generator repre- 
sented in Defendant’s Exhibit Sketch of Dows’ Generator, May 6, 

1881, there is described a lined vessel for containing liquids 
886 or fluids under pressure. In this vessel the shell or case 1s de- 

scribed by Dow as being made of sheet copper and the lining of 
sheet lead. ‘The lining of this Dows generator is a continuous lining 
provided with four necks, and it must be made continuous before 
the outer case or vessel is put together. This vessel is of the same 
shape as that described in the plaintiff’s patent herein, viz, a cylin- 
drical center with two dome-shaped ends. The outer vessel or case 
is made up of three pieces of metal corresponding exactly with the 
three pieces of the outer shell of the plaintiff’s patent, and the outer 
vessel is put together substantially in one of the ways in which I 
have described that the outer shell of the plaintiff’s patent must be 
put together. The generator represented in the exhibit before re- 
ferred to has its dome-shaped bottom brazed (which is one kind of 
soldering) to the cylindrical part of the body B B on the circular 
line indicated by 66. The continuous lining is then slipped into 
these two parts thus brazed together, and the head of the outer ves- 
sel is then soldered onto the upper part of the cylinder thereof on 
the circular line indicated by zz in the exhibit, a band of solder 
being then wiped around the joint in order to give greater strength 
to the same. Now,asI1 have before stated, there is in view of the 
state of the art no invention in substituting tin for lead in the ma- 
terial for the lining, nor in substituting iron or steel for copper in 
the material of the shell; nor is there any invention in leaving out 
some of the necks, nor can a patent be granted for using a vessel for 
any special purpose when it has before been used for other analo- 
gous purposes; neither would it be any invention to dispense with 
the band of solder, which confers an additional strength upon one 
of the ring joints of the outer shell. 

In view of these considerations and in view of the fact that both 
the lining and shell of the exhibit are formed and put together in 

the same way as the lining of plaintiff’s patent; that the 
887 lining in both cases is continuous, and that there are no 

flanges of any kind or deseription in the shell in either case, 
and that the construction of the shell in both cases is such that it 
absolutely requires a continuous lining, I state that, in view of this 
generator of Dows and the prior state of the art as to materials for 
lining and shell, that there is no patentable invention disclosed in 
the patent of the plaintiff's herein or the reissue thereof. 


Adjourned to 11 o’clock Monday, — 21st, 1881, at 11 o’clock a. m- 
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New York, November 21, 1881—11 a. m. 


Met pursuant to adjournment. 
Present: Ernest C. Webb, Esq., for defendant, and James Turk, 
Fsq., for complainant. 


Continuation of examination of Mr. Renwick: 


Witness continues answer to question 8. 


A. The generator represented by Exhibit Puffer Generator No. 2 
is substantially the same as the generator last referred to by me. It 
has a continuous lining of lead and an outer shell of copper made 
_in three pieces brazed together; the three pieces being identical in 
shape with those described in patents of the plaintiff herein, and put 
together, with the joints in the same lucation as respects the vessel 
as a whole, by solder or brazing only, without rivets and without the 

ibility of using rivets in more than one of the seams, 
888 being in these respects also like the vessel of the plaintiff. 
There are only two openings in this vessel through the outer 
shell and continuous lining through which it may be filled and 
emptied, and the drawing and testimony show that the vessel had 
a third opening, provided with a stuffing box, through which the 
agitator shaft is passed. The lining of this vessel must be made 
continuous before the outer case or shell is put together ; the stirrer 
or agitator would not prevent its use as a fountain instead of a gen- 
erator, and the removal of the agitator would not constitute a pat- 
entable invention. For reasons before stated, with reference to the 
generator before referred to, it is my opinion that, in view of this 
generator alone and the prior state of the art with reference to ma- 
terials for shells and linings, that the reissue of the plaintiff herein 
shows no patentable invention. 

Exhibit Puffer Generator No. 1 and the testimony referring thereto 
describe precisely the same generator as those before referred to, ex- 
cept that the outer shell is truly egg-shaped instead of having a cy- 
lindrical centre portion, but this generator has, like the other, a con- 
tinuous lining, dome-shaped ends, no flanges to the outer shell, and 
no riveted joints. Its shape is such that the outer shell must be 
made of 4 sections edhe pt 3,as shown in the generators before 
referred to and in the plaintiffs reissue. This difference might, 
perhaps, be sufficient to sustain a patent upon, although such is not 
my opinion, in view of the fact that vessels com of three sec- 
tions, viz., a cylindrical body and dome-shaped ends, were well 
known prior to the date of the original patent of the plaintiff. (See 
especially Tvler’s English patent before referred to.) In view of 
this generator, Puffer No. 1, and the prior state of the art with ref- 
erence to lined vessels, the reissue of the plaintiff does not, in my 
opinion, contain any patentable invention. 

Q. 9. Please examine the evidence of A. D. Puffer in regard to the 

construction of miveral-water fountains lined with sheet block 
889 tin, 1869 and subsequently, and state whether you under- 
stund the same; if so, compare the Puffer fountains, as de- 
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scribed and illustrated, with the construction of the Matthews fount- 
ain described and referred to in the 1st, 2d, and 3d claims of reissue 
8834, and state whether, in your opinion, said Puffer fountains do 
or do not embody the substantial features of construction of said 
Matthews fountains, giving your reasons for any opinion you may 
express. : 

;: The fountain represented in Defendant’s Exhibit Benedict 
Copper Fountain is a lined vessel, in all respects substantially 
identical with that represented in the Exhibit Puffer Generator No. 
1, although it has no stirrer, has only one orifice through the con- 
tinuous lining and the shell, and although the lining is made of 
block tin instead of lead. My opinion with regard to the novelty 
of the invention described in the plaintiff's reissue is that, in view 
of this fountain alone and the prior state of the art, there is no 
patentable invention disclosed in the plaintiffs reissue or referred 
to in the claims thereof. 

Defendant’s Exhibit Puffer Fountain No. 2 represents a lined 
vessel with a shell of copper’ and a lining of block tin, in that 
respect being the same as the last-named fountain; but in this 
fountain, as in the fountains made by defendants herein subsequent 
to their removal to Flatbush and Flushing avenues, the lining is 
not a continuous lining. In this fountain—Puffer No. 2—the shell 
is composed of three sections, viz., a cylinder and two dome-shaped 
ends, the sections being put together without riveting. The cylin- 
der and lewer end or bottom of the shell are put together first; then 
a part of the lining corresponding therewith is slipped in, and the 
upper edge of this tin lining is then soldered to the copper shell 
near the upper edge thereof, the structure thus far being like a cop- 
per pail lined with block tin, and corresponding with the structure 

of the defendant, except that in Puffer the pail is composed 
890 = of the bottom and cylindrical part of the shell, while in the 

defendant the pail is composed of the top and the cylindrical 
part of the shell. The fountain being thus far completed, the upper 
dome part of the shell was lined with a corresponding concaved 
sheet of block tin, which projected downward below the edges of the 
copper shell; this lined head was then slipped into that part which 
I have called the lined pail, and the joint, both of the lining and 
shell, made tight by solder. In one method of structure described 
by Puffer and represented on the right-hand side of the exhibit, at 
the top thereof, the block-tin lining of the dome-shaped head was 
bent over the edges of the head as it is bent over the concave bottom 
of the vessel made by the defendants herein since their removal to 
Bushwick and Flushing avenues; but I do not understand that in 
Puffer’s mode of structure this lining of the concave head fitted the 
lining of the cylindrical part of the shell so tightly as to make a 
joint by pressure between the two surfaces of tin, but that, on the 
contrary, Puffer made this joint tight by the same ring of solder 
that secured the lower part of the dome-shaped top to the upper 
edge of the cylindrical body of the shell. This ring of solder is rep- 
resented in section in the exhibit in red. This Puffer fountain. No. 
2 is exactly like the fountain of defendant before referred to, except 
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that it has no flanges and no riveted joints or opportunity for 
making them, and that the top is the last piece secured in the 
structure, while in the defendant's the bottom is the last piece which 
is put in place in the structure. This fountain also differs from the 
fountains of defendant before referred to in the fact that the joint 
between the parts of the non-continuous lining is in the Puffer 
fountain made by soider, while in the defendant’s it is made by 
pressure. In my opinion this fountain of Puffer does not exhibit 

the same invention that is disclosed in the plaintiff's reissue, 
891 on account of the fact that this Puffer fountain has nota 

continuous lining, but, on the contrary, a lining of two pieces, 
which is formed into a whole during the operation of putting the 
parts of the shell together. 

Q. 10. Please examine the evidence of Gustavus D. Dows in rd 
to the construction of soda-water fountains lined with sheet block 
tin in 1869 and subsequently, and the letters patent granted to Dows, 
for improved soda fountains, Jan. 25th, 1870, No. 99170, and state 
whether you understand the same; if so, compare the said Dows 
fountain, as described and illustrated, with the construction of fount- 
ains described and referred to in the first, second, and third claims 
of reissue 8834, and state whether, in your opinion, said Dows fount- 
ains do or do not embody the substantial features of construction 
of said Matthews fountains, giving your reasons for any opinions 
you may express. 

A. I Lom examined the testimony and patent referred to in the 
question. The patent says that the vessel as a whole is to be formed 
of tin-lined copper, and the testimony, in substance, that the outer 
shell is made of copper and the inner lining of block tin. The ves- 
sels of the patent and that represented in the Exhibit Dows 1869 
Fountain differ slightly in shape, and the patent does not describe 
how the outer or the inner vessel is together, although the testi- 
mony and exhibit fully represent the mode of construction. The 
fountain shown in the exhibit is identical in shape with that repre- 
sented in the drawing of the plaintiff’s reissue cylindrical body and 
dome-shaped ends, and the vessel shown in the patent has the same 
shape, except that the lower end is flattened. The outer vessel or 
shell shown in the exhibit is composed of four pieces or sections, 
viz., two dome-shaped ends and two cylindrical pieces, in the same 
way as if the cvlinder of the plaintiff’s patent was made up of two 

short cylinders united together by solder. In the vessel 
892 shown in the exhibit the block-tin lining is a continuous lin- 

ing,and must he made continuous before it is enclosed in the 
outer shell. The outer shell has no flanges and no rivets, being in 
this respect like that of the plaintiff’s. One of the joints in the outer 
sheil is strengthened by a hoop of copper slipped onto the outside of 
the shell; it would not require invention to leave this hoop off or to 
leave off the trunnions which are secured to it, and the plaintiff’s re- 
issue could not be avoided by strengthening one of the joints by a 
hoop or by applying trunnions to his structure. In this fountain, 
Dows Exhibit 1869 Fountain, there are disc-shaped, perforated par- 
titions soldered at their outer edges to the inner line, this being the 
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new feature claimed in the patent. As fountains known prior to the 
grant of the patent to Dow were commonly made without partitions, 
it would not require invention to leave out these partitions; and as 
steel was perfectly well known long prior to the plaintiff's invention as 
a proper material from which to construct vessels subject to internal 
pressure, the substitution of steel for copper in this fountain of Dows 
would not, in my opinion, be a patentable invention. For these 
reasons I find in this Dows fountain the structure described in the 
plaintiff’s reissue. 

Q. 11. Please examine the tin-lined fountain, marked Beckenhuis 
Fountain, shown also in the sketch, Beckenhuis Fountain, and state 
whether you understand the construction thereof; if so, compare the 
same with the construction of fountain described and referred to in 
the first three claims of reissue 8834, and state whether the said 
Beckenhuis fountain referred to embodies the construction referred 
to in said three claims. 


Objected to as incompetent, the exhibits not being alone. 


Reeess until 2 o’clock. 


893 New York, Nov. 21, 1881—2 o’clock p. m. 


A. One of the exhibits named in the question is, and the 
other represents a block tin lined soda fountain, the lining being a 
continuous lining and the outer shell being made of copper in three 
pieces. The shell of the fountain is identical in all respects with 
several of those I have before referred to and put together in sub- 
stantially the same way around the continuous lining, this shell 
being composed of three sections, a central cylinder and two dome- 
shaped ends. The joint where the bottom of this fountain is secured 
to the body of the shell is not on the cylinder of the fountain, as it 
is in the former generators and fountains I have referred to, but is 
at the point marked on the exhibit (I mean the exhibit which is a 
drawing). In order to make the joint in this place it would be nec- 
essary to draw in the cylinder, so that part of the dome was formed 
out of a part of the cylinder. This mode of manufacture would be 
practicable with copper, but not with iron; but if a skilled workman 
in iron or steel vessels were shown this fountain or the drawing 
thereof and told to reproduce the same shape of case in iron or steel 
he would, in my opinion, without further instruction, shift the joint 
up on to the cylinder, as it is located in some of the fountains and 
generators before referred to. For reasons before given and in view 
of the state of the art, it is my opinion that the Bekkenhuis fountain 
embodies substantially the construction described in tie reissue 
8834 and referred to in the Ist, 2d, and 3d claims thereof. 

Q. 12. Please state whether, in your opinion, the material —copper— 
as used in Puffer and Dows generators and fountains and Beckenhuis 
— is a rigid material in the sense of the Matthews reissue 

834. 


Objected to as leading. 
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894 A. The first claim of the Matthews reissue speaks of the 
shell as “ rigid,” the others do not. The specification states 
that the shell is “exempt from expansion or permanent lateral dis- 
tention by the interior pressure,’ &c.; and in another place it is 
stated that the body C, which is the ro of the shell, has a“ non- 
stretching character.” I suppose all these quotations refer to the 
same quality of steel, as I have before stated, and, as I before stated, 
steel dues not possess that quality. All wrought metal will, when 
made into vessels, stretch when used under sufficient pressure or 
upon sufficient force being applied to change their sbape. The 
copper shell is just as much a rigid material as a steel shell, only 
differing in the degree of rigidity, and a copper shell of greater thick- 
ness than a steel one might be made, so as to be more exempt from 
expansion or permanent lateral expansion thau a steel one. I— 
many years ago—have stood alongside of steam boilers made of thick 
boiler iron, which were expanded by the internal pressure and con- 
tracted on the diminution of that pressure at every stroke of the 
engine; and I have also known of steam boilers made of copper 
more than 40 years ago, and it isa well-established fact that even 
cylinders of such small diameter as gun barrels are not absolutel 
rigid or non-expansive, but will expand when the charge is fired 


The further examination of the witness, Henry B. Renwick, ad- 
journed to Nov. 22d, at 11 o’clock a. m., in order to examine Mr. 
Peter De Lacey. 

Adjourned to 10 o’clock a. m., Nov. 22d, 1881. 


New York, Nov. 2], 1881. 


Mr. Peter De Lacy, a witness produced on behalf of the defend- 
ants, being duly sworn, —: 


Q. 1. What is your name, age, residence, and occupation ? 

895 A. Peter De Lacy; age, 36; residence, New York city ; oc- 

cupation, superintendent and manager of the Iron Clad Man- 
ufacturing Company, soda-water apparatus department. 


Complainant’s counsel objects to the interruption of the testimony 
of Mr. Renwick, the expert witness in this case, and the taking up 
of another witness before Mr. Renwick’s testimony is concluded, and 
gives notice that he shall raise this objection at the final hearing, and 
make the ground of a motion to strike out the testimony of this wit- 
ness and also the testimony of Mr. Renwick. 


Q. 2. How long have vou been in the employ of the Iron Clad 
Manufacturing Company ? 

A. As superintendent, since the early part of 1878. 

Q. 3. Were you in their emplov before; and, if so, in what capacity 
and for how long? 

A. I was in the year previous, 1876, as agent or salesmen of the 
soda-water goods manufactured by them. 

Q. 4. Have you been familiar since the early part of 1877 with all 
the styles of fountains made by the Iron Clad Manufacturing Com- 
pany and the methods of their construction ? 


een elem eta lh te aie ee may cera tines «areata A Ci ain are a Nae: 9a eae 
- 


320 ELIZABETH MATTHEWS ET AL., &C., VS. 


A. Yes, sir. 
Q. 5. Please look at Fountain Exhibit E and state whether that 

fountain now cut in halves is one constructed by the Iron Clad Man- 

ufacturing Company. 

A. It is. 


Defendant’s counsel now requests of complainant’s counsel permis- 

sion to have some of the rivets on one half, at least, of Exhibit E 

removed, which rivets fasten the flange of the bottom part of 

896 _ the shell of Exhibit E to the hoop and side flange of the shell 

of said exhibit, in order that the method of connecting the 

arts of the shell and of the lining to each other may be clearly ex- 
hibited and understood. 


Adjourned to November 22nd, 1881, at 10 o’clock a. m. 


New York, November 22, 1881—10 o’clock a. m. 


Met pursuant to adjournment. 
Present: I’. H. Betts, Esq., and Ernest C. Webb, Esq., of counsel 
for defendant, and S. R. Betts, Esq., for complainant. 


Continuation of the examination of Mr. Peter Dre Lacy: 


Defendant’s counsel now repeats the request made last evening, 
and upon making of which the examination was adjourned over until 
to-day to permit the complainant’s counsel to consider the request 
and to determine what action he would take in reference thereto. 
The witness De Lacy is present with proper tools to remove some of 
the rivets in the presence of counsel for both parties, if the complain- 
ant’s counsel assents. 

Complainant’s counsel states that he is unwilling to have any 

change made at present in the condition of Exhibit E. 
897 Q. 6. Please examine the two halves of the fountain marked 
Complainant’s Exhibit E and state the method probably fol- 
lowed in its construction as well as you are able to do from an ex- 
amination of it in its present condition 7 

A. The outer shell or cylinder portion of the fountain is formed 
up, double-riveted lengthwise; dome-shaped head is then fitted on 
the cvlinder. It is then drilled and riveted together, head and body 
riveted together, after which the bead in the head is run in, and 
the head and upper edge of the body of the cylinder is united by 
solder ; then the metal hoop is sweated on the bottom outer edge to 
the bottom of the cylinder, which is then beaded. The inner vessel 
or lining is formed in the same manner, except that the seam is 
soldered in the lining riveted in the shell, viz., a sheet of block tin 
is formed up cylinder-shaped. The dome-shaped head of block tin 
is then spun up, the bung fastened thereto, and the head and body 
joined together by solder. This block-tin vessel is fitted into the 
shell before mentioned and fitted thereto. The metallic bottom is 
then covered or fitted with sheet block tin and is then driven into 
place in the fountain, riveted through the shell and filled in on the 
bottom with solder. Without removing the rivets at the bottom of 
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the fountain I am unable to positively make a definite statement as 
to construction of fountain, Exhibit E. 

Q. 7. Please state whether or not this fountain, Complainant’s Ex- 
hibit E, is provided with a neck extending from the tin lining form- 
ing the inner vessel. : 

A. It is not. 

Q. 8. Please state what kind of solder has always been used by 
the [ron Clad Manufacturing Company in soldering the different 
parts of the outer case or shell of soda-water fountains ? 

A. Since 1878, at which time I became manager of the 
898 — soda-water department of this company, solder composed of 
half tin and lead, known as coarse solder, has been used. 

Q. 9. During the same period what kind of solder has been used 
in — the dome-shaped end of the lining to the cylindrical 
portion of the lining? 

A. Solder composed } tin and } of lead, known as fine solder. 

Q. 10. And during this same period what kind of solder has been 
used in soldering the longitudinal seam of the cylindrical portion 
of the lining ? 

A. The fine solder, composed of } lead and # tin. 

Q. 11. Can you tell when the particular fountain, Exhibit E, was 
made by the Iron Clad Company? If so, do so. 

A. I cannot tell — the year, but am positive it was made 
prior to the year 1878. 

Q. 12. How do you know that? 

A. I know that for the reason that since I had charge of the soda- 
water department of the Iron Clad Manufacturing Company they 
have made no fountains with the two beads—I mean the top and 
bottom bead. 


Answer objected to as an endeavor to contradict the admission 
made by defendant’s counsel in regard to Complainant’s Exhibit E 
upon the taking of complainant’s prima facie proofs in this case. 


Q. 13. Have the Iron Clad Company ever made any fountains in 
which the bottom part of the lining was soldered to the lower part 
of the cylinder of the lining, so as to muke a complete continuous 
inner tin vessel ? 

A. Yes; I believe they did prior to 1878. 

Q. 14. Have they ever done so since 1878 ? 

A. Not to my knowledge or by my directions. 

Q. 15. Have you read the testimony of Mr. Brevoort in 
899 regard to the method of construction of fountains as seen by 
him in practice at the factory of the Iron Clad Company ? 

A. Yes, sir. ; 

Q. 16. Were you present with him on the occasion of which he 
testified ? 

A. I was. 

Q. 17. State whether or not his testimony correctly describes the 
method and details of manufacture as practiced by the Iron Clad 
Manufacturing Company ? y 

A. It does so correctly. 
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Q. 18. How long have the Iron Clad Company manufactured 
their fountains according to the methods and details described by 
Mr. Brevoort? 


Objected to as immaterial. 


A. Since the year 1878, when I took charge of that department, to 
the present time. 

Q. 19. Have they ever manufactured them or any part of them 
in any other way since you took charge of the department in 1878 ? 

A. Not to my knowledge or by my directions. 

Q. 20. Have the Iron Clad Manufacturing Company ever made 
any fountains in which the tin lining was pulled up through or 
into the bung hole in head of the fountain, so as to form a neck ? 

A. Not to my knowledge. | 

q. 21. Have the Iron Clad Manufacturing Company ever made 
any fountains in which the bung was placed on the outside of the 
lining, so as to bring the flange of the bung between the outer shell 
and the inner lining? 

A. Yes, sir. | 

(. 22. When and under what circumstances 7? 

A. I think it was in the year 1878 and by a man who had for- 
merly been in the employ of John Matthews, the complainant in this 
suit. 

Q. 23. How long did they continue to place the bung in that way, 

and what, if anything, did you do in regard to it? 
900 A. I understood from this workman that he had put the 

bungs on in that manner ever since he had been in the em- 
ploy of the Iron Clad Company, which was in the year 1875 or 1876, 
and so continued until the suit was brought by Mr. Matthews 
against the Iron Clad Company, at which time it was first brought 
to my notice that he did so place the bungs, and I at once discon- 
tinued so using the bungs and placed them on the inner portion of 
the lining. 

Q. 24. What do you mean by “ placing them on the inner portion 
of the lining?” , 

A. Running the neck of the bung or threaded portion through 
the head of the opening of the lining, which brought the lining 
over the outer face of the bung, and flouting the inner face of the 
bung with fine solder. ; 

Q. 25. What was the composition of this fine solder? 

A. Solder composed of } lead and # tin. 

(). 26. You say that you ascertained that one man who had for- 
merly been in the employ of John Matthews had attached bungs 
on the outside of the lining. Did he attach all the bungs; if not, how 
did the other workmen attach them ? 

A. Some in the same way as this man’s way of doing it and some 
by placing the bung on the inner side of the lining and floating it 
with solder as before described. 

Q. 27. Had you ever known or heard prior to the commencement 
of this suit that any of the workmen had applied the bungs on the 
outside of lining? 
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A. I never paid any attention to the matter until the commence- 
ment of the suit, but believe they placed all the bungs on the inside 
of the lining. 

Q. 28. Have any bungs been placed on the outside of the lining 
since your discovery that some had been so placed by the man that 
came from Mr. Matthews? 

A. No, sir; there has not. 
901 Q. 29. How long have you known of the method of apply- 
ing bungs by placing them on the inner side of the lining 

and floating them over with solder? 

A. Ever since 1869 or 1870. | 

Q. 30. What vessels were these in which you knew of the bungs 
being placed on the inner side of the lining, with neck projectin 
through the hole in the lining, and the flange of the bung floa 
over with solder? 

A. In vessels known as generators. 

Q. 31. How early have you known of the method of applying the 
bungs of soda fountains by placing the flange of the bung on the 
inner side of the lining, with the neck projecting through the hole, 
and then floating the flange over with solder? 

A. Since 1874. 

Q. 32. Please make a sketch showing in section the arrangement 
and method of application of bungs of generators which were ap- 
plied as early as 1869 or 1870 on the inner side of the lining and | 
flange floated over with solder, and also one showing the similar 
arrangement and method of application of bungs‘of soda fountains 
known by you since 1874. 


Objected to as leading. 

The witness does so. 

Q. 33. Please mark the sketch illustrating the attachment of the 
generator bung, Fig. 1, and the one illustrating the attachment of 
the fountain bung, Fig. 2. 

The witness does so. 

Q. 34. In each of these sketches marked Fig. 1 and Fig. 2 please 
designate, by suitable letters of reference, the outer shell of the vessel 
represented, the lining, the bung and its flange, and the solder floated 
over the flange of the bung. 

The witness does so. 

902 Q. 35. Now, please state what each of the several letters of 
reference you have marked on these two sketches designate. 

A. A designates the shell, B the lining, C the flange of the bung, 
D the neck of the bung, E the solder floated over the face of the 
bung. 

Defendant’s counsel offers the two sketches made and lettered by 
the witness in evidence and the same are marked “ Defendant’s Ex- 
hibit De Lacy Sketches, J. A. S., examiner, November 22, 1881.” 

Objected to as immaterial. 


Adjourned to 1.30 p. m. \ 
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New York, November 22, 1881—1.30 p. m. 


After recess. 
Present: F. H. Betts, Esq.,and Ernest C. Webb, for defendant; A. 
V. Briesen, Esq., for complainant. 


Continuation of the examination of Mr. De Lacy: 


Q. 36. In your answer to question 23d you have stated what you 
understood from the workmen in regard to one method that had 
been practiced of applying the bungs. Haver you any personal 
knowledge as to the bungs being applied in the way referred to on 
the outside of the lining, or do you know of your own knowledge 
whether that method of applying the bungs was in fact continued 
up to the time when you were told that it had been done? 


Objected to as immaterial. 


903 A. Not of my own knowledge; nothing more than what 
the workmen said. , 


Cross-examined by Mr. BrIEsEN: 


X Q. 37. If that be true you will please state how far you observed 
the construction of fountain as to which Mr. Brevoort has testified. 

A. In regard to constructing the shell, seeing that the lining was 
made of proper size to fit the shell, seeing it fitted into the shell, the 
bottom of the lining soldered to the shell, metallic bottom properly 
covered with tin lining and soldered thereto, the bottom fitted ‘into 
the fountain, properly riveted and tested, and soldered on the bottom. 

X Q. 38. What did you understand by the words “ outside of the 
lining,” in question 36 ? 

A. The flange of the bung soldered to the outside of the lining, 
placing the flange of the bung between the shell and the lining, 
soldering the flange of the bung to the outside of the lining, as in 
Exhibit E. 

X Q. 39. And do you mean to say that you have no personal 
knowledge of the bung being applied “ on the outside of the lining?” 

A. I do, for the reason that a number of these bung-heads were 
made up, the bungs fastened thereto, and it required very careful in- 
spection after the bungs were fastened to said lining to note the differ- 
ence, whether the flange of the bung was on the inside or outside of 
the lining. 

X Q. 40. Then why did you, at the time this suit was commenced, 
at once discontinue so using the bungs and place them on the inner 
portion of the lining? 

A. I read the letters patent of John Matthews, and learned there 
of what he complained we were infringing, and asked one of my 

men different questions in regard to what he was doing, and 
904 gave orders to all the men not to use the bung on the outside 
of the lining if they had been in the habit of doing so. 

X Q. 41. Mr. Brevoort testified in answer to question 3 that at his 
visit he saw a fountain made and saw the bung attached so that the 
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upper surface of the bung flange and the inner surface of the lining 
were soldered together, and you have stated in answer to question 
18 that that construction was followed by the Iron Clad Company 
ever since the year 1878. How do you reconcile your answer to 
question 18 with your answer to cross-question 40? 

A. 1 wish it to be understood that I instructed the men or any of 
the men if they had ever used the bung on the outside not to so use 
it again. I only have the men’s word that they did do so. I don’t 
speak of my own knowledge. 


Answer objected to as not responsive. 


X Q. 42. When did you so instruct the men? 

A. At the time I learned that Mr. John Matthews had brought 
suit against the Iron Clad Company for infringement. 

X Q. 43. (Question repeated. 

A. I think it was in ~ senna 1879. I think it was after we moved 
to Flushing avenue, Booklyn. 

X Q. 44. Did the Iron Clad Company ever since 1878 manufacture 
fountains having the bung applied as in Exhibit E? 3 

A. They did not. 

X Q. 45. How were they applied between 1878 and the time you 
instructed the workmen to make the change? 


Objected to as already answered. 


A. I stated that I instructed the workmen if they did so apply the 

bung on the outside to do so no more. To the best of my [now!- 

edge, the flange of the bung was so soldered on the inside of the lin- 
ing as described by Mr. Brevoort. 

905 Q. 46. Do you mean that, to the best of your knowledge, 
before the time at which you discontinued using the bun 

as in Exhibit E, as stated in your answer 23, such use had al y 

been discontinued ? 

A. 1 mean to state that part of the men, as I before stated, put 
the bung on the inner side of the lining, and I supposed they all 
done so. I saw the different men in the department and the man 
whom I mentioned as being formerly in the employ of Mr. John 
Mattews, in answer to questions that I put to him in regard tu how 
he fastened the bung on, stated that he had learned to put the bung 
on that way at Mr. ) are Matthews’, and had continued to do so after 
he had entered the employ of the Ifon Clad Company. He was 
not working upon that part of the fountain then, and I told him 
to never do so again. 

X'Q. 47. Then do you mean to be understood that between 1878 
and the commencement of this suit the bungs were not applied as 
in Exhibit E7 

A. To the best of my knowledge, I believe they were not. 

X Q. 48. Who is that man who worked for the Iron Clad ‘Com- 
pany and had formerly worked for John Matthews ? 

A. I don’t remember his name. 

X Q. 49. Is he still in the employ of the Iron Clad Company ? 

A. He is not. : \ 
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X Q. 50. When did he leave their employ ? 
A. To the best of my knowledge, the latter part of 1879 or be- 
ginning of 1880. 

X Q. 51. Can you ascertain his name? — 

A. At tlie time we had three or four men working oh fountains ; 
which one of them it was I don’t remember. 

X Q. 52. Question repeated. 

A. I don’t think I can. 

X Q. 53. Why not? Is it not on the pay-rolls ? 
906 A. As there were three or four men working in the shop 
on fountains at that time, I cannot recollect which of them it 
was. 

Answer objected to as not responsive, and the attention of the court 
is invited to the fact that the witness is evidently anxious to con- 
ceal the name of the person, and hence does not answer the ques- 
tion. 

Defendant’s counsel requests the examiner to read the question 
again to the witness. 


A. The names of all the workmen iu that department are on the 
pay-roll. As I do not know the workinan’s name it would be hardly 
possible for me to find it on the pay-roll. 

X Q. 54. How do you know he had been in the employ of John 
Matthews? 

A. He so told me. 

X Q. 55. When first ? 

A. At the time [ spoke to him about the bungs; he might have 
done so before; I don’t remember. 

X Q. 56. When did he enter the employ of the Iron Clad Man- 
ufacturing Company ? 

A. I don’t know. 

X Q. 57. Was he in its employ in 1875? 

A. I don’t know. : 

X Q. 58. Was he in its employ in 1876? 

A. | don’t know. | 

X Q 59. If your last two answers are true, how is it that as to the 
same man you testified that he had been in the employ of the Iron 
Clad Company, which was 1875 or 1876, and so continued until 
this suit was brought? 

A. He informed me that hé was in the employ of the Iron Clad 
Company those dates, 1875 or 1876. I had no personal knowledge 
of his being there, as I did not enter their employ until 1877. 

X _ Were you not their agent and their salesman in 

‘O° 
907 A. I was not. 

X Q. 61. Have you been familiar since the early part of 
1877 with all the styles of fountains made by the Iron Clad Manu- 
facturing Company and the method of their construction ? 

A. I believe I am. 

Fat 62. Describe their construction as practiced in the early part 
of 1877. 
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A. They manufactured a No. 3 sheet-iron fountain, tin-washed, of 
which the cylinder portion was formed up, double riveted on the 
seam lengthwise of the cylinder, and the seam floated on the inner 
side with coarse solder; the dome-shaped head which was formed 
up was then fitted to the upper portion of the cylinder and beaded ; 
the flange of the head and the upper portion of the head was sweated 
together; a seam of solder was run around the inner part of the 
head, making a strong and tight joint, where the upper edge of the 
cylinder fitted against the head; the flanged bung was placed in 
the head, the screw portion of the bung projecting through an 
open portion of the head, and the flange of the bung was soldered 
to the inside of the shell, and the face of the bung floated over with 
solder ; the bottom, which fad a ring or foot attached to it, then 
fitted onto the bottom portion of the shell and sweated thereto. They 
also made a glass-lined fountain. This was a glass vessel which had 
a brass shell or jacket covering it. The shell was spun up in two 
halves and sweated together in the middle after the glass vessel was 
placed therein. 

They also manufactured a sheet block tin lined sheet iron fuunt- 
ain, or so-called steel fountain. The shell was formed up as Com- 

lainant’s Exhibit E, viz., a cylinder with a dome-sha head, 

aded with the upper part of the cylinder, sweat, and soldered ; the 

lining was formed up and fitted into the cylinder, leaving the bot- 

tom of lining open; the block-tin lining was spun up to fit 

908 the inner face of the bottom, put into the fountain, and the 

edge of the block-tin bottom, after it was fitted up in the ves- 

sel, was soldered at its edge to the edge of the lining, the metallic 

bottom put in place, drilled, and riveted, and the bottum edge filled 

in - solder between the edge of the metallic bottom and the outer 
shell. 

X Q. 623. How were the bungs secured in the last-mentioned 
fountains in the early part of 1877 ? 

A. Those that I saw made as I have described were put together 
by Mr. Miller,» workman in the employ of the Iron Clad Manufact- 
uring Company, and as he had some heads with the bung already 
in, put there before I entered the employ of the Iron Clad Manufact- 
uring Company, I did not notice whether they were put in the 
under or outer side of the lining. 

X Q. 63. Did you or not induce or persuade the Iron Clad Com- 
pany to make the fountains with sheet block tin lining? 

A. I did not, as they had made sheet block tin lined fountains 
before I entered their employ. 

X Q. 64. How long before? 

A. Three or four years, tu the best of my knowledge. 

X Q. 65. Please state your knowledge on that point. . 

A. By reading their catalogue or circular of 1875 or 1876, in 
which they described a sheet block tin lined fountain, also by agents 
in the trade, and being shown a model in that year of one of their 
fountains by Mr. Shepard, at that time president of the company. 

X Q. 66. How did that model compare with Exhibit E? 


Objected to as immaterial. ‘ 
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A. AsI am unable to examine Exhibit E by reason of the way 

it is riveted at the bottom, I am unable to state in what respects they 
are alike or different positively. 

909 X Q. 67. How was that model constructed at the bottom? 

A. The lining was continuous; the edge of the lining of 
the bottom was soldered to the bottom edge of the cylinder lining, 
and the bottom fitted up against it. This is, as near as I can re- 
member, the construction. I did not pay particular attention as to 
whether the outside shell was beaded or not, as the whole talk was 
on a sheet block tin lined soda-water fountain. This inner vessel 
was made loose, so that it could be taken out by removing the me- 
tallic bottom of the fountain, which was not riveted or fastened in. 

X Q. 68. Has Defendant’s Exhibit “ Partially Completed Fount- 
ain” the construction of fountains illustrated in the catalogues of 
the Iron Clad Manufacturing Company since 1878? 

A. I should say not, in full. 

X Q. 69. Did you assist in making the descriptions in the ¢cata- 
logue of the Iron Clad Manufacturing Company since 1878? 

A. Thev have issued no new catalogues since 1878. 

X Q. 70. When last did they issue a new catalogue ? 

A. That I can’t state, as it was’ before my entering their employ. 

X Q. 71. Do the fountains which the Iron Clad Manufacturing 
Company has made and sold since August 5th, 1879, have a con- 
tinuous Inner tin lining? 

A. Not to my knowledge. 

X Q. 72. Do you mean that said fountains have a tin lining not 
continuous? 

A. I mean to say that the fountain is lined io the bottom of the 
shell, the edge of the lining soldered to the shell ; the metallic bot- 
tom covered with sheet block tin, the tin being fastened at its edges 
to said bottom; the bottom is then shoved up into the fountain, riv- 

eted in place, and the space between the edge of the metallic 
910 bottom and the bottom edge of the fountain is filled in with 

solder. I do not believe filling in this place with the solder 
joins the lining of the shell to the lining of the bottom. 

X Q. 73. I did not ask you to state whether the solder joins the one 
part. of the tin lining to the other, but I did ask you to state whether 
the lining was continuous in the completed fountain ? 

A. Then, if the solder does not join the lining of the shell to the 
lining of the bottom all around, it is not a continuous lining. 

X Q. 74. Does the liquid escape between the two parts of the 
lining in those fountains? 

A. It doves not, as the lined bottom is fitted or jammed tightly 
against the lining of the shell. 

X Q. 75. Then, what you mean by continuous is the joining of 
the two or more parts of the lining by other means than Jamming; 
is that it? 

A. Yes, sir; I mean where the whole inner vessel or lining is 


united or joined together by soldering, making it a whole or con- 
tinuous vessel. 
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X Q. 76. Asa mechanic, do you understand that a continuous 
vessel cannot be produced of block tin by joining the parts by 
pressure simply? 

A. I don’t understand what counsel means. 

X Q. 77. Cannot one continuous piece of block tin be made by 
— two pieces of block tin under pressure? 

A. A tight joint can be made in that manner, but I would not 
consider it continuous unless united by solder or its equivalent; 
something to join it together and make it into one piece. 

X Q. 78. Would that tight joint be tight enough to prevent the 
escape of gas through it ? 

A. If properly made, yes, sir. 

X Q. 79. And also tight enough to prevent the escape of water? 

A. Yes, sir; I think it would. 

X Q. 80. You have stated in answer to question 72 that the 

911 space between the edge of the metallic bottom and the bottom 

edge of the fountain is filled in with solder; will you please 

wn how that space is bounded on top, on each side, and at the 
ttom ? 


Objected to, as the question tends to mislead, in that the word 
“space,” in the latter part of the question, is used in a different sense 
from that in which it is used by the witness. 

Counsel for complainant says that it is not true that the word 
space, in the last part of the question, is used in a different sense from 
the manner in which it is used in the first part of the question, the 
first part being quoted from the answer of the witness to cross-ques- 
tion 72. 

A. I did not mean to be understood as saying that the lining of 
the shell came all the way down to the bottom of the shell and the 
lining on the bottom only comes down part way on the bottom. 
When the bottom is fitted into the fountain there is an opening be- 
tween the shell and bottom, formed by the tin-washed shell and 
the tin-washed bottom; this opening we run solder into to make 
a finish. The buttom of the shell and the metallic bottom of the 
fountain are brought together even so that the edges are level ; 
that space is left there by the the two edges of the lining coming 
together. : | 

X Q. 82. Does the cylindrical part of the tin lining in Defendant’s 
Exhibit Partially Completed Fountain extend to the bottom of the 
shell to that exhibit? 

A. It does not? 

X Q. 83. Were you ever in the employ of John Matthews? 

A. I was. 

X Q. 84. When? 
912 A. I think I entered the employ of John Matthews in 1870 
or 1871, I won’t be positive which, and left there in 1872—the 
latter part. I will not be positive to dates, but think about that 
time. 
X Q. 85. Where next were you employed ? 
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A. Henry Downes’ soda-water bottler, in 25th street, east of First 
avenue. I was with him, I think, about two years. 

X Q. 86. Where next were you employed ? 

A. I then entered the employ of James W. Tuffts & Co., 125 Hud- 
son street, New York city. I was with him, I think, for one soda- 
water season. 

X Q. 87. Where next? 

A. From there I entered the employ of Biglow Manufacturing 
Company, manfacturer of soda-water apparatus. I don’t remember 
distinctly ; it was until they burst up; their place was on 22d street, 
east of 3rd avenue. 

X Q. 88. Where next were you employed ? 

A. With A. D. Puffer, Centre street, New York, I believe for the 
season, six months. 

X Q. 89. Where next? 

A. Then I came to the Iron Clad Manufacturing Company. I 
will not be positive as to the length of time I remained with each of 
these parties and the dates. 

X Q. 90. Where were you employed immediately before you came 
to Mr. Mathews? | 

A. I was employed by E. Biglow, manufacturer of soda-water ap- 

varatus, 309 Broadway, New York; I was only there a short time. 
Previous to that I was engaged for some years working up evidence 
in infringement cases, serving processes, &c., in the office of C. M. 
Keller, patent lawyer. 

X Q. 91. In whose employ were you when you saw the generators 
about which you have testified ? 

A. I think it was the employ of J. W. Tuffts & Co., but will not 
be positive. 

X Q. 92. Now, were you not with Tuffts & Co. in 1874 or there- 
abouts ? . 


A. I might have been there the latter part of 1874—No- 
913 vember or December—but I was in their employ six months. 
It naturally brought it to the year 1875. 


Cross-examination closed. 
Adjourned until 10.15 o’clock a. m., November 22, 1881. 


New York, Nov. 23d, 1881. 
Met pursuant to adjournment. 


Present: F. F. Betts, Esq., and Ernest C. Webb, Esq., for defend- 
ant, and S. R. Betts, Esq , for complainant. 


Redirect by F. H. Berts, Esq. : 


R. D. Q. 93. In your second question you stated that you were 
superintendent of the Iron Clad Manufacturing Company in 1878, 
and in the next answer the record makes you say that in the year 
previous, 1876, you were agent or salesman for them. Please state 
what the facts are in regard to the years when you entered their 
employ and when you became superintendent. 
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A. I entered the employ of the Iron Clad Manufacturing Com- 
pany in the year 1877 and became superintendent in 1878; as I do 
not write the record I ain not accountable for its mistakes. 

R. D. Q. 94. In several of your answers on cross-examination you 
have described as one of the steps in the process of making the de- 

fendant’s fountains the filling in with solder between the edge 
914 of the metallic bottom and the outer shell. Please state what 
the object and effect was of the use of solder at that place. 


Objected to as incompetent and immaterial. 


A. It was to make a finish, which we considered it accomplished. 
R. D. Q. 95. Could said solder unite the edges of the two parts of 
the tin lining at the bottom ? , 


Objected to as leading. 


A. n might in some places, but not all the way—not all the way 
around. 

R. D. Q. 96. Why not all the way around ? 

A. For the reason that the bottom is stamped and spun up, which 
makes it perfectly round, and the shell is formed up by hand and is 
not perfectly round. Then when the bottom is fitted in place—at 
some places it fits closer than others, as there is quite a deep ages 
from the edges of the shell and bottom to the lining—the solder 
would he liable to run down in the wide space to the lining. Where 
it binds more tightly the solder would chill before it got to the lin- 
ing. 

R. D. Q. 97. Please look at the defendant’s fountain, Exhibit E, 
and state whether the solder which has been used between the two 
bottom edges for the purpose specified by you has run up between 
the surfaces so as to unite the two parts of the yaa 

A. I have looked at Complainant’s Exhibit E and find that upon 
one half it does not ; upon the other half it does on one side of the 
half. 

R. D. Q. 98. Can the solder, as applied between the edges of the 
two parts of the metallic shell in Exhibit E, act to unite the parts of 
the lining at the bottom, so as to make a continuous inner tin ves 
sel ? 


Objected to as leading. 


915 A. No, sir. 

R. D. Q. 99. In answer to the 77th, 78th, and 79th cross- 
questions, you said that a tight joint can be made between two pieces 
of block tin by pressure, and that such joint would, if properly made, 
prevent the escape of gas or water. Could such a joint be made by 
pressure so that it would remain a tight joint after the pressure w 
removed ? : 


Objected to as leading. 


A. It would not be a gas and water tight joint after the pressure 
was removed. 

R. D. Q. 100. On such structure as the defendant’s fountain, in 
which the two edges of the lining at the bottom arg pressed together 
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between the two portions of the metallic shell, would the joint be- 
tween the two pieces of tin lining be either gas or water tight if the 
outer shell were afterwards removed ? 


Objected to as hypothetical and leading. 


A. No, sir; it would not. 

R. D. Q. 101. Have you ever seen any of the fountains of the Iron 
Clad Company taken apart, after they had been once mage, for re- 
pairs; if so, what was the condition of the joint between the two 
parts of the lining at the bottom after the removal of the shell ? 

A. In repairing fountains we removed the bottom, and the lining 
of both the shell and the bottom had been jammed to fit closely to 
each other. 

R. D. Q. 102. State whether in removing the bottoms the bottom 
part of the lining would come off from the sides of the lining ? 


Objected to as leading. 


A. They would not. 
916 R. D. Q. 103. After removing the metallic bottoms, when 
iaken off for repairs, is the tin bottom lining so closely jammed 
to the sides of the lining as to make a gas or water tight joint ? 


Objected to as leading. 


A. In removing the bottom the bottom lining comes out with the 
metallic bottom as the block-tin lining is soldered to the metallic 
bottom before being placed in the fountain when first made. 

R. D. Q. 104. Your last answer seems inconsistent with the answer 
previous to it. Please read over the last two questions and answers 
and state what the facts are and whether you understood the ques- 
tions. 

A. I misunderstood question 102; I thought you meant would the 
lining at the bottom of the shell break off in taking out the bottom. 
The bottom lining would certainly come out witii the bottom in re- 
moving the same, as the lining is soldered to the metallic bottom 
when making the fountain. 

R. D. Q. 105. Please now answer question 102 as you now under- 
stand it. | 

A. Yes, sir; it would. 

R. D. Q. 106. In answer to the 89th question you said that you 
thought you had seen the generators about which you have testified, 
while in the employ of J. W. Tufftsand Co.; had you ever seen them 
in any other place or previous to that time ? 


Objected to as leading. 


A. I would state in answer to cross-question 89 that it was mis- 
understood by me. I understand fountains, not generators. I saw 
those generators, I believe, while working up an infringement case 
between E. Bigelow and Messrs. John Matthews, I think, in 1869 or 

1870, as near as I can recollect. 
917 RK. D.Q. 107. In answer to cross-question 39 you state that 
it required very careful inspection, after bungs are fastened to 
the lining, to note the difference whetten the flange of the bung is ou 
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them, two heads of linings to which the bungs are applied in the 
two different ways specitied, and state on which one the bung is ap- 
plied inside the lining and on which outside. 

A. I have such heads and now produce them. On this one, No. 
1, the flange of the bung is — upon the outside and upon this 
one, No. 2, it is upon the inside. 


The bung first mentioned by the witness is offered in evidence 
and marked Defendant’s Exhibit Outside Bung, J. A. S., examiner, 
November 23, 1881. 

The bung secondly mentioned by the witness is offered in evi- 
dence and marked Defendant’s Exhibit Inside Bung, J. A.S., exam- 
iner, November 23, 1881. 


the inside or outside of the lining. Please produce, if you have . 
’ 


Recross by Mr. BriksEn: 


R. X Q. 108. Do you mean to say that in Exhibit E the lower 
edges of the lining are nut united by solder throughout? 

A. I mean to say not united all around by the solder filled in at 
the bottom to make the finish. As I cannot see the edges of the 
lining, by reason of the rivets with which it is fastened, I do not 
know whether the edges of the lining of the bottom is soldered to the 
edge of the lining of the shell. 


Answer objected to as not at all responsive. 


R. X Q. 109. (Question repeated.) 
918 A. I can give no better answer, as I understand the ques- 
tion. 


Same objection. 


R. X Q. 110. Are you not familiar with the method of construct- 
ing fountains like Exhibit E? 

A. As I cannot perfectly examine fountain Exhibit E, by reason 
of the rivets at the bottom, I could not positively state how it was 
constructed. 

R. X Q. 111. I did not ask you to state how it was constructed. 
Please answer the question 110. 

A. I don’t know how Exhibit E is constructed. 

R. X Q. 112. Then, I understand you to say that you are not fa- 
niliar with constructions like Exhibit E. Am I right? 

A. As I cannot examine Exhibit E to learn how it is constructed, 
by reason of its being riveted at the bottom, I can’t state whether I 
know of its construction or not. 

R. X Q. 113. Is not Exhibit E before you in dissected condition ? 

A. Not sufficiently so that I can examine perfectly its_construc- 
tion. . 

Answer objected to as not responsive, and the examiner is re- 
quested to certify whether or not Exhibit E throughout this exami- 
nation is or not in the following condition to wit: 

Cut through its centre from top to bottom to produce two equal 
halves. 

\ 
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The examiner so certified that such is the fact. 


R. X Q. 114. Did you not sell Exhibit E? 

A. If Exhibit E is the identical fountain that I sold Mr. Hall June 
9th, 1879, I did sell that fountain. 

R. X Q. 115. Did you sell any fountains like Exhibit E? 
919 A. As I was nut superintendent of the Iron Clad Manu- 
facturing Company’s soda-water department when Exhibit E 
was made, I don’t know whether I have sold others of them or not. 

R. X Q. 116. Do you mean to swear that you don’t know whether 
you sold fountains like Exhibit E? 

A. I mean to swear that there was a stock of fountains removed 
from Greenpoint to the Flushing avenue factory the construction of 
which I did not see, as I was not there while they were being 
made; therefore I cannot swear if they were alike or unlike Ex- 
hibit E. 3 

R. X Q. 117. By what do you identify Exhibit E as a fountain 
constructed by the Iron Clad Manufacturing Company ? 

A. From the general workmanship and its appearance. 

R. X Q. 118. Was the business of the Iron Clad Manufacturing 
Company ever carried on under another name ? 

A. I believe it was. 

R. X Q. 119. What name? 

A. The Iron Clad Can Company. 

R. X Q. 120. When did it cease to be called the Iron Clad Can 
Company ? 

A. I do not remember the date. 

R. X Q. 121. About when ? 

A. I cannot give the year. 

R. X Q. 122. Have you forgotten it? 

A. I have forgotten. 

R. X Q. 123. Was it before this suit was commenced ? 

A. To the best of my belief it was. 

R. X Q. 124. Was it socalled atthe time you removed the factory 
to Flushing avenue? 

A. I could not state, for I do not remember. : 

R. X Q. 125. Is it still called the Iron Clad Can Company in any 
of its publications or papers ? 

A. Not that I am aware of. 

R. X Q. 126. Has any other stamp than that of Exhibit 

920 “E” ever been placed on the fountain manufactured by the 


Iron Clad Manufacturing Company or the Iron Clad Can 
Company ? 


Objected to for the reason that it does not appear that the stamp 
on Exhibit “ E” was ever applied by the Iron Clad Manufacturing 
Company. 

A. I don’t know. 


R. X Q. 127. Do you know of any change being made in the stamp 
while you were with the concern ? 


A. I do not know of any change. 
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R. X Q. 128. Were the Iron Clad Can Company and the Iron 
Clad Manufacturing Company the same concern ? 

A. I believe not. 

R. X Q. 129. Were you ever connected, as superintendent or other- 
wise, with the Iron Clad Can Company ? 

A. The Iron Clad Can Company, as I understuvod, was com 
of Henry Shepard and Robert Seaman, and the Iron Clad Manu- 
facturing Company was composed of Henry Shepard, Robert Sea- 
man, aud Henry Seaman. 

R. X Q. 130. (Question repeated.) 

A. AsI do not remember when the Iron Clad Can Company 
changed its name to the Iron Clad Manufacturing Company I can- 
not state positively whether I was or not. 

R. X Q. 131. What do you mean by saying that the business of 
the Iron Clad Manufacturing Company was carried on under the 
name of the Iron Clad Can Company. 

A. I do not wish to be understood as saying that the Iron Clad 
Manufacturing Company carried on business under the name of the 
Iron Clad Can Company. I understood you to mean that did any 
of the members of the lron Clad Manufacturing Company ever do 
business under the name of the Iron Clad Can Company. 


92) Counsel for complainant asks the court to compare the 

last answer with the answer of this witness to cross-questions 
118 to 124, inclusive, and objects also to the answer as not responsive 
and as evasive. 


R. X Q. 132. Then I understand you to say that you were never 
connected with the Iron Clad Can Company ; is that what you wish 
to convey ? 

A. I wish to state that I do not remember positively if they were 
known as the Iron Clad Can Company or the Iron Clad Manufact- 
uring Company in 1877, when I entered their employ. It is my 
impression they were the Iron Clad Manufacturing Company ; as I 
do not remember I cannot state positively if such was the case 
or not. | 
R. X Q. 133. Did you bring Exhibit Outside Bung to this office to- 
day? 
A. I did. 

R. X Q. 134. Where did you find it? 


A. To-day, do you mean? 

R. X Q. 135. When did you first see it? 

A. I cannot now give the date. 

R. X Q. 136. Give it as near as you can remember. 

A. I cannot positively state whether it was this or last year. 

R. X Q. 137. Where did you first see it? 

A. At the factory of the Iron Clad Manufacturing Company, 
Flushing avenue, Brooklyn. 

Q. X Q. 138. Was it at that time in the detached condition in 


which it now is? . 
A. I don’t think I properly understand the words “detached con- 


dition.” 
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R. X Q. 139. Did you have it made to order, or was it ready made 
when you first saw it? 

A. It was made under my directions after learning from my. work- 
man that he understood how the Matthews bung was attached. 

R. X Q. 140. Then I understand you to say that it was 

922 made as an exhibit under your directions to illustrate a cer- 

tain mode of construction, and was not made for use ina 
fountain ; am I right? ; 

A. It was made to show how the Matthews bung was attached 
there to the lining. 

R. X Q. 141. Was it made by you or under your directions after 
you had read the patents on which this suit is based ? 

A. It was; but I gave the man no instructions that I learned from 
those patents. I asked him if he understood how Matthews at- 
tached their bungs to the linings. He stated yes, and I told him to 
so attach a bung to a head for me. 

R. X Q. 142. Can you give the name of that man? 

A. I believe it was Charles Miller. 

R. X Q. 143. Were there any fountains having the upper portions 
of the linings constructed with reference to the bungs like Exhibit 
“Outside Bung” at that time in the factory ? 

A. Not that I am aware of. 

R. X Q. 144. Where did you work up the infringement case be- 
tween Bigelow and Matthews? 

A. In New York, Philadelphia, and other places that I don’t just 
now remember. 

R. X Q. 145. In whose emplov were you then ? 

A. I was in the office of C. M. Keller, not permanently engaged. 
I made it my headquarters and attended to their work and other 
matters that came to my knowledge in that line. Mr. E. Bigelow 
engaged me to work up his case. 

R. X Q. 146. Then you served Bigelow in that infringement suit, 
did you? 
heen I worked for Bigelew in obtaining evidence against John Mat- 
thews. 

R. X Q. 147. What was that infringement suit based upon? 

A. As near as [ can remember at present, upon a draught appa- 
ratus or a measuring device to be attached thereto. 

R. X Q. 148. Where did you see the generators while working up 

3 that infringement case ? 
923 A. It — either in the factory of William Gee, of New York, 

Lippincott, of Philadelphia, or Hindermeyer, of Phiadelphia. 

4 believe it was one of those three places. I don’t remember which 
it was. 

R. X Q. 149. Were the generators about which you have testified 
complete generators, or were they cut open ? 

A. It was one of the halves of a cast-iron flanged generator. 

R. X Q. 150. Which half? 

A. The half that they attached the bung to. I did not observe, 


if I did don’t remember, which half it was, the upper or 
ower. 
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= x Q. 151. Did you see the flange of the bung in that half gen- 
erator ? 

A. The flange was formed .by being screwed onto the inner part 
of the bung like a nut. 

R. X Q. 152. Is that what you intended to represent by Defend- 
ant’s Exhibit De Lacy Sketch Figure 1 ? 

A. As near as I could make it. I am no draughtsman. 

R. X Q. 153. Did you see that screwed on flange or nut ‘in that 
half generator? 

A. I saw it when it was put in place, before the solder was floated 
over it. 

R. X Q. 154. How was the solder floated over it. 

A. As near as I remember, the liniug around the bung and some 
little distance from it was scraped and pieces of solder were melted 
around until it overflowed the inner face of the bung and up to the 
place scraped on the lining. . 

R. X Q. 155. Then the lining was carried over the nut, was it not, 
and the solder was under the nut? 

A. The lining was under the nut. 

R. X Q. 156. And where was the floating solder? 

A. The lining had been placed in the half of the generator and 

the flange, or screw nut, as the counsel calls it, had been 
924 screwed up against the lining on the inner side and floated 
over with solder, as shown in my sketch. 

R. X Q. 157. Then figure 1 of your sketch is intended to illustrate 
at the point L the lining on the outer side of the flange of the bung; 
is that not true; and that E, the solder on the inner side thereof? 

A. E is the solder, C is the flange, B is the lining of the generator, 
and A is the outside case. L is the lining above the flange. 


Re-redirect by Mr. Betts: 


R. R. D. Q. 158. Is the Iron Clad Manufacturing Company an 
incorporated company ? 

Objected to as incompetent and as fully covered by the pleadings 
for complainant and defendant. 


A. I believe they are. 

R. R. D. Q. 159. Do you know whether the Iron Clad Can Com- 
pany was an incorporated company or not? 

A. I do not. 

R. R. D. Q. 160. Do you know whether the Iron Clad Manu- 
facturing Company succeeded to the business previously carried on 
by the Iron Clad Can Company ? 


Objected to as leading and as incompetent, in view of the previous 
testimony of this witness on that point. 


A. Yes, sir; I believe they did. 

R. R. D.Q. 161. Where is the office of the Irdp Clad Manu- 
facturing Company ? 

A. 22 Cliff street, New York city. 

R. R. D. Q. 162. Where is the factory of said company ? 
43—119 
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A. Flushing avenue, Brooklyn; I think the number is 923. 
925 R. R. D. Q. 163. How large a factury have they there? 


Objected to as not redirect examination. 


A. The buildings run through from Flushing avenue to Cook 
street. I don’t know what the exact size of the buildings are. 

R. R. D. Q. 164. How many men do they employ ? 

A. I cannot state positively, but should Judge more than 100. 

R. R. D. Q. 165. Have they a factory in any other place? 

A. Not that I know of. 

R. R. D. Q. 166. Are the Iron Clad Manufacturing Company a 
responsible company ? 


Same objection, and as incompetent and leading. 
A. They are. 


Re-recross: 


R. R. X Q. 167. How large is their capital ? 

A. More than two hundred thousand dollars. 

R. R. X Q. 168. And how much are their liabilities ? 

A. That | don’t know. 

R. R. X Q. 169. When did the Iron Clad Manufacturing Com- 
pany succeed to the business previously carried on by the Iron Clad 
Can Company ? 

A. I don’t recollect. 

R. R. X. Q. 170. How do you know that the Iron Clad Manufact- 
uring Company succeeded to the business previously carried on by 
the Iron Clad Can Company ? 

A. I was so informed by Mr. Shepard, president of the Iron Clad 
Manufacturing Company. 


Counsel for complainant now objects to the answer 160 as hearsay. 


926 R. R. X Q. 171. When did he so inform you? 
A. I don’t remember the date. I think it was some time 
last year. It might have been earlier. 

R. R. X Q. 172. What did he say in that connection? Give the 
entire conversation. 

A. I don’t recollect the entire conversation, but remember his 
saying that it was an incorporated company and that Mr. Henry 
Seamen was in it. 

R. R. X Q. 173. Do you mean he said to you that the Iron Clad 
Can Company was an incorporated company ? 

A. No, sir; the Iron Clad Manufacturing Company. 

R. R. X Q. 174. And what did he say to you about the Iron Clad 
Can Company ? 

A. I don’t remember that there was anything said about it ; there 
might have been ; I don’t recollect. 

R. R. X Q. 175. If you don’t recollect that anything was said 
about the Iron Clad Can Company at that interview how is it that 
you pretend to recollect that at the same interview you were in- 
formed that the Iron Clad Manufacturing Company had succeeded 
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to the business previously carried on by the Iron Clad Can Com- 
ny’ 
_ _A. I did not wish to be understood as saying that at that inter- 
view Mr. Shepard informed me that the Iron Clad Manufacturin 
Company had succeeded the Iron Clad Can Company, but I learn 
so; whether from Mr. Shepard or not—it might have been from gen-~ 
eral conversation in the office. 
PETER De LACY. 


927-936 New York, Nov. 23, 1881—2 o’clock p. m. 


Met a to adjournment. 
Present: F. H. Betts, Esq., and Ernest C. Webb, Esq., for defend- 


ant, and James Turk, Esq., for complainant. 


Continuation of the examination of Mr. Renwicx: 
* * ok * * * * 


937 2 O'CLOCK P. M. 
Present : Couasel as before. 


Continuation of the examination of Mr. Renwick: 


Q. 19. Please compare the defendant’s fountain, Complainant’s 
Exhibit E, with the construction of fountain described and claimed 
in the Matthews. reissue No. 8834, and state whether they are sub- 
stantially similar or dissimilar, and give your reasons for any opinion 
you express. 

A. If the court shall construe the claims of the Matthews reissue 
to be limited to a steel shell united together by pure tin joints, 
“ made by soldering with pure tin,” then it would appear that Ex- 
hibit E does not contain the invention referred to in the first three 
claims, which are those in dispute in this controversy, because, as I 
understand by the testimony, the soldering of the joints of Exhibit 
E is performed by the use of ordinary coarse solder, ? lead and } tin, 
or thereabouts. 

If the court shall limit the first claim of the reissue to a fountain, 
“having a neck, 4,” made as I have before described, then it is evi- 
dent that Exhibit E does not contain the invention referred to in the 
first claim of reissue 8834, because mere inspection of Exhibit E 
shows that it has no neck of any kind. As I have before stated, I 
cannot tell, after careful examination of Exhibit E, whether the lining 
or inner vessel is a continuous vessel, but I suppose it to be so. WN 
this lining is not a continuous one, it is evident that Exhibit E does 
not contain the invention claimed in the first three claims of reissue 
No. 8834, because it has not one element of the combination referred 
to in all of those claims. 

I have already described the mode of construction of the outer 
vessel or shell of Exhibit E and the manner in which the outer 

shell described in the patent in the reissue is*made and put 
938 together, stating with reference to the latter that no flanges, 
even end flanges, are employed, and that the mode of con- 
struction prevents riveting at least one joint between the sections of 
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the shell, while the drawing and description of the reissue show that 
both the joints between the three sections of the shell are united by 
pure tin solder alone. 

The bottom of the shell of Exhibit E has made in one piece with 

it a ring or flange, and the lower part of the cylindrical shell is also 
a flange, and these two parts are united by means of rivets passed 
through the flanges ; both these flanges are outside of the cavity of 
the vessel and permit the parts to be riveted together without any 
vart of the rivets projecting into the cavity. The outer vessel of 
Exhibit E is therefore not the vessel without flanges, described in 
the reissue and referred to in the first three claims thereof, but is a 
vessel provided with flanges performing the same duty that the 
flanges did in soda fountains known long prior to the date of the 
original patent on which reissue 8834 is founded. In Exhibit E 
both joints in the shell may be and are riveted, and the fact that 
rivets may be so applied is owing to the difference in construction 
between the shell of Exhibit E and the shell of reissue No. 8834. 
The shell without flanges is, in my opinion, an element of the first, 
second, and third claims of the reissue, and as Exhibit E has not 
such a shell it does not, in my opinion, exhibit the invention referred 
to in the first three claims of reissue 8834. The flanges shown in 
Exhibit E are end flanges. 

Q. 20. Please compare with the first three claims of reissue 8834 
the defendant’s construction of fountain made by them since the re- 
moval of their factory to Bushwick and Flushing avenues in 1878, 
as such mode of construction is described by the witnesses Miller, 
Brevoort, and De Lacey, and illustrated in the drawings which you 

have produced, marked Defendant’s Exhibit Section of De- 
939  fendant’s Fountain No. 1 and No. 2, and state whether, in your 

opinion, such fountain of the defendant so constructed does or 
does not embody the invention referred to in either of said three 
claims of reissue 8834, and give your reasons for any opinion you 
may express. 


Objected to as wholly incompetent, in view of admissions on record 
as to Exhibit E. 


A. I have already described the mode of construction of the de- 
fendant’s fountains referred to in the question, and also that of the 
one described in the reissue, and will only refer to their construction 
incidentally in the comparison. If the court shall construe the three 
claims named in the question to be limited to a steel shell, the sec- 
tions of which are attached together by pure tin solder, then the 
defendants do not use the invention referred to in these claims, be- 
cause, as I gather from the testimony on hearing it, the shells made 
by defendants are iron shells soldered where solder is needed, 
either for the purpose of strengthening the joint or merely for the 
purpose of filling a gup, with coarse solder made of three-fourths lead 
and one-fourth tin or about in those proportions. If the court shall 
construe the first claim to include as one of its elements “a neck, b,” 
then it is evident that the defendants do not use the invention re- 
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ferred to in that first claim, because the fountains made by them 
referred to in the question have no necks of any kind whatever. 

The continuous lining, and I have already defined what I mean 
by a continuous lining, 1s an element of all three of the claims named 
in the question. The defendants do not use a continuous lining, but 
one made in two parts or sections, the meeting surfaces of which are 

even when the vessel is finished, not held together by solder 
940 so as to be continuous, but held in contact, fluid-tight contact, 

by the exterior shell cr case, these two parts of the lining 
being held together by pressure only. 

As the structure described in the patent requires a lining continu- 
ous, not only after the outer shell is put together, but made con- 
tinuous before the parts of the outer shell can be put together, and 
as such a continuous lining is one element of all the claims referred 
to in the question, it is evident that the defendants do not employ 
one element of all the claims, and therefore do not use the combina- 
tion referred to in those claims. 

The outer vessel or case or shell of reissue 8834 is without flanges, 
without even end flanges, and is of such construction, as before stated, 
that at least one of the juints must depend for its strength upon 
solder alone. The outer vessel or case made by the defendant is 
like Exhibit E, provided with two flanges, and these two flanges, and 
consequently the parts of the outer vessel, are secured together by 

rivets in the ordinary way in which parts of vessels are secured to- 
| gether by flanges and rivets. I refer for the purposes of illustration 
: to the well-known way of securing disc-shaped ends to the cylindri- 
if cal shells of steam boilers, known to me for at least fifty years, the 
ends of the shell of those boilers being secured to the cylindrical 
body thereof precisely in the same way that the bottom of the shell 
of the defendant’s fountain is secured to the bottom of cylindrical 
body thereof. As, in my opinion, a shell without flanges and in 
which the joints are secured by solder alone is an element of all three 
of the claims referred to in the question, it is my opinion that this 
difference between the shells by itself alone proves that the defendant 
does not use the invention referred to in the first three claims of 
reissue 8834. 
I may state further, in illustrating the differences in the constrac- 
tion of the two fountains, plaintiff's and the defendant's, 
941 & 942 that in the plaintiff's the lining is continuous and not 
secured or attached in any way to the shell, except by 
the bung, while that of the defendant’s is in two pieces, non-continu- 
ous, and having each section or piece thereof soldered, respectively, 
to the cylindrical shell and to the bowl-shaped bottom before the 
vessel, as a whole, is put together, and that this soldering is in the 
defendant’s fountain a necessity of the structure, so far as the solder- 
ing at the points y y of Defendant’s Exhibit Section of Defendant's 
Fountain No. 1 is concerned, because the omission of this ring of 
solder at y y would render it impossible to place the two parts of the 
lining in contact. If this ring of solder were omitted the driving in 
of the bottom would merely wrinkle up the lining of the cylindrical 
shell. 
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943 Q. 23. Please examine the model marked “ Complainant’s 

Exhibit Matthews Fountain, J. A.S., Ex’r, Feb. 4th, 1881,” 
and state whether or not the lining in said model is a continuous 
lining in the sense in which you have used that phrase in your tes- 
timony. 

A. I have heretofore several times examined this model. The 
lining in it is a continuous lining; it is a little bottle of sheet metal 
capable of holding fluids without any assistance from the shell or 
outer case and continuous without the aid of the outer cases in hold- 
ing it together, the sections of which it is composed being apparently 
soldered together. | 

Q. 24. Please state whether any new result is accomplished or new 
function performed by the use, in connection or combination with an 
inner tin vessel, of an exterior shell without flanges or projections 
which is not accomplished or performed by the use or combination 
with a similar inner tin vessel of an exterior shell-having flanges or 
projections and give your reasons for any opinions you may express. 


Objected to as leading and incompetent. 
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A. No new result or new function is performed by the combina- 

tion of the inner tin vessel with an exterior vessel or shell with- 

944 out flanges or projections that is not performed by the use of 

asimilar interior vessel in combination with a similar ex- 

terior vessel having flanges or projections thereon. In both cases 

the inner vessel or lining protects the outer shell from corrosion, 

and in both cases the outer shell supports the inner shell, prevent- 

ing it from bursting or giving way under the pressure of the liquids 
contained within the lining. 


Direct examination closed. 


Cross-examination of Mr. Renwick: | 
Adjourned to Wednesday, Nov. 30th, 1881, at 11 o’clock. 


The complainant consents that the examination of the defendant’s 
expert, Mr. Emery, may be postponed until the conclusion of the 
cross-examination of Messrs. Renwick and Brevoort, defendant 
agreeing to proceed promptly with the examination of Mr. Emery 
thereafter and to produce Messrs. Renwick and Brevoort for cross- 
examination. 


945-947 | New York, Nov. 30, ’81—11 a. m. 
Met pursuant to adjournmeni. 
Present: A. V. Briesen, Esq., for complainant, and F. H. Betts, 
Esq., and Ernest C. Webb, Esq., for defendant. 


Cross-examination of Mr. Henry B. Renwick by A. V. Brir- 
SEN, Esq.: 


* * * * * * * 


948 X. Q. 33. Do you regard the soldering of the lining to the 
shell of the fountain, as is claimed to be practiced by defend- 
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ant, to be in itself an important departure from the spirit of the in- 
vention that is specified in reissue patent 8834 ? 

A. Yes; because the soldering, on the part of the defendant, ab- 
solutely prevents the making of the inner vessel or lining contin- 
uous. 

X Q. 34. Do you mean to be understood as testifying that if it 
should appear that no part of the lining in Exhibit é is soldered to 
the shell said lining would be continuous, and that if it should a 
pear that part of the lining of Exhibit E was soldered to the shell 
such lining, as a consequence, would not be continuous? 

A. The fermer question, as I understood it, related to the mode 
of making fountains practiced by defendants since their removal to 
Flushing and Bushwick avenues. I have never said that I was cer- 
tain that in Exhibit E the lining was soldered to the shell. The 
fact whether the lining was or was not soldered in Exhibit E to the 
shell and the question of the soldering in Exhibit E would not de- 
termine whether the lining was continuous or not. In Exhibit E 
the fact whether the lining is continuous or not is entirely inde- 
pendent of the question whether it is soldered to the shell or not. 


All before the words “ the fact whether” objected to aa not respon- 
sive and incompetent. 


949 X Q. 35. Is all the testimony that you have given in this 

case based on the assumption that the defendants have not 
made or sold fountains like Complainant’s Exhibit E since August 
5th, 1879, and before the commencement of this suit? 

A. Much of my testimony has no bearing at all upon Exhibit E, 
and therefore is not based upon it. I don’t know when Exhibit E 
was made or when it was sold, and I don’t know exactly how it is 
made, as I have before testified. Such of my testimony as is based 
upon Exhibit E is based upon it without any regard to the time 
when it was made or sold. 

X Q. 36. When you speak in this testimony of fountains made by 
defendants since their removal to Flushing and Bushwick avenues, 
do you not include Exhibit E among such fountains; if not, why 
not? 

A. No; Ido not include Exhibit E or such fountains. I 
only include fountains made as testified to by Mr. Brevoort, Mr. De 
Lacy, and Mr. Miller. I think my testimony is clear enough when 
it distinguishes between Exhibit E and the fountains described by 
Mr. Brevoort, Mr. De Lacy, and Mr. Miller. I do not understand 
that Exhibit E was made by defendants since their removal to Bush- 
wick and Flushing avenues. 


Counsel for complainant protests against all evidence by which it 
is sought to establish that fountains like Exhibit E were not sold by 
defendant since August 5th, 1879, and before the commencement of 
this suit, as in violation of a solemn admission to this fact made by 
Mr. Frederic H. Betts on behalf of defendant at the time said ex- 
hibit was offered on the evidence, on the issue made by bill, answer, 
and replication. All the pruceedings so far in this suit have 
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950 been made by complainant in acceptance of that admission, 
and any endeavor to escape from the consequences thereof is 
looked upon as a departure from the issue deliberately made on be- 
half of both parties to this suit. This protest will be made the 
basis of a motion at the hearing to strike out all evidence relating 
to Exhibit Partly Completed Fountain as wholly irrelevant. 
Defendant’s counsel states that the admission made by him in re- 
gard to Exhibit E was made in response to a request from the com- 
plainant’s counsel and without consultation with his clients, said ad- 
mission being based solely on such request and upon a similar ad- 
mission made in this case by his predecessor. While the defendant 
may be technically held to the terms of said admission, so far as the 
manufacture or sale of “one or more” fountains like Exhibit E is 
concerned, he has deemed it his duty to lay before the court the 
facts as they are communicated to him and now appear in evidence, 
both for the purpose of showing that any manufacture or sale of 
fountains like Exhibit E was only nominal in extent since the date 
of complainant’s reissue of August 5th, 1879, and also for the pur- 
pose of showing that there is no advantage or utility in the special 
mode of construction of the fountains alleged to have been followed 
in making Exhibit E and claimed to infringe the complainant’s re- 
issue 8834. 
Defendant’s counsel further states that he does not understand 
that anv admission made by him was an admission as to the mode 
of construction practiced in constructing Exhibit E. When | | 
951 the admission in question was made counsel supposed that 
the complainant would call an expert to testify upon the sub- 
ject of infringement and mode of constructing defendant’s fount- 
| | ains, and an opportunity for cross-examination of such expert given. 
7 This usual course was, however, departed from by the offer in evi- 
dence of an expert deposition taken before the present counsel be- 
ql came connected with the case. : 


X Q. 37. If the lining in Exhibit Matthews Fountain were sol- 
dered throughout its extent to the surrounding shell would such 
exhibit, in your opinion, be a correct representation of the fountain 
described in the reissued patent No. 8834 ? 

A. The lining could not be soldered throughout to the shell in 
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t any way that I[ know of or ever heard of, and if it could be done it 
aig would not be a correct representation of the fountain described in 
a reissued patent No. 8834, because the drawing clearly shows that the 
ae lining through by far the greater part of its extent does not touch 


the outer shell, much less is soldered to it. There is no hint in the 
q patent that any part of the lining is to be soldered to the outer shell. 
oe X Q. 38. Exhibit Matthews Fountain is a substantially correct 
representation of the structure shown in reissue patent 8834 (except- 
ing the bands g of paper), is it not? 

A. Yes; in an unfinished condition, the upper head being not 
soldered onto the cylinder. : , 

X Q. 39. Will you please define the term “ continuous” applied | 
with reference to a lining for a fountain ? 
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A.-I have already done so. Do you wish me todo it over again? 

X Q. 40. If you please. 

A. I mean by continuous lining such a lining as is shown and de- 

scribed by the drawings in reissue .and which must of 
952 necessity be used in the construction of the fountain therein 

described, viz.,a continuous bottle or vessel, the parts of which 
are joined together so as to make a complete vessel that would hold 
water or fluid without any aid from the outer shell ; and I say this, 
although the vessel has a neck to it like the neck of an ordinary 
bottle, and that if you were to remove the shell the lining would 
still remain a perfect body. 

X Q. 41. Would, in your opinion, a thing made like Exhibit E, 
if constructed before the date of invention of patent 8834, be a sub- 
stantial anticipation thereof? 

A. I have repeatedly said that I can’t tell exactly how the lining 
of Exhibit E is constructed and put together. I can tell how the 
shell is put together, viz., by means of flanges and rivets. If that 
were the only strong vessel of the kind known before the granting | 
of the original patent on which 8834 was based, then I would say 
the person who invented 8834 might have had a patent for his pe- 
culiar construction of shell on the ground that he dispensed with 
the flanges of Exhibit E, and therefore Exhibit E would not be a 
substantial anticipation of such a patent for a vessel made without 
flanges. 

XQ. 42. What are the things that you call flanges in Exhibit E? 

A. I have already defined them. Do you wish me to do it over 
again? 

X Q. 43. (Question repeated.) 

A. The flanges are that part of the cylinder which extends below 
the cavity of the vessel and the ring of the bottom, which also ex- 
tends below the cavity of the vessel, these parts being in such rela- 
tive position to one another that they may be united by rivets, as 
shown in Exhibit E, no parts of such rivets entering within the 
cavity of the vessel. ae 

X Q. 44. Do you mean to say that where the specification 

953 8834 states that the end caps are united to the body without 

flanges or projections the patentee had reference to other than 

lateral projections; and in this connection I ask your attention to 

the preamble of the specification, which lays apparent stress upon 

the cylindrical form and uniform dimensions, or thereabout, 

throughout its length, of the fountain, and also to the downward 

projection shown in the drawings of said patent as a support for the 
fountain ? 

A. The patent says nothing about the downward projection which 
appears to be soldered or brazed to the lower cap in a manner usual 
in fountains and of smaller diameter than the fountain itself. I do 
mean to state that the patentee had reference to other flanges than 
laterally projecting flanges, first, because he says “without flanges, 
and not without lateral projecting flanges, and because in another 
part of his specification he characterizes the shell or outer case as 
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being without “end flanges,” and end flanges, as I understand it, 
are such flanges as are shown in Exhibit E and in the patent to D. 
& T. Williams, June 30, 1863, to which I have before referred to. 

X Q. 45. When you speak of acylindrical body having flanges do 
you not, as a rule, mean flanges that project radially from the cylin- 
der? 

A. No; the head of a boiler, for instance, is always said to be 
flanged, and the flange does not project radially, but exactly in the 
same way that the ring, which is the flange, projects from the bot- 
tom of Exhibit E. | 

X Q. 46. Do you mean to be understood as saying that the end of 
a perfectly cylindrical tube is its flange? 

A. Yes; when it is used as a flange to rivet it to another flange, 
as in Exhibit E, and in other cases that I might name. 

X Q. 47. Does that part of the operation of making Exhibit E, 

which you say you do not understand, in your opinion, con- 
954 stitute, for the purposes of this inquiry, an important item 

in the construction or not? And, if so, please give your rea- 
sons. 

A. It probably does, because upon the manner in which the 
lining is put together depends the question whether it, the lining, 
is a continuous or a non-continuous vessel. 

X Q. 48. But even if Exhibit E has a continuous lining you find, 
do you not, that because it has end flanges it does not come within 
the scope of the invention described. in reissue patent No. 8834 ? 

A. Yes; because it has end flanges and the parts of the vessel are 
secured together by means of said flanges. 

X Q. 49. Then why did you answer cross-question 47 in the affirm - 
ative ? 

A. Because the vessel, as a whole, is more different from that de- 
scribed in reissue 8834, if it has both a different shell and a différ- 
ent lining than if it only had a different shell. , 

X Q. 50. Did the definition given by you to the word flange, in 
—— to question 8, embrace end flanges, in your opinion ? 

. Yes. 

X Q. 51. Has Exhibit E a flange that projects from the outer 
periphery of the vessel ? 

A. Yes; two of them. 

X Q. 52. What part of Exhibit E.is the vessel in that definition ? 

A. Supposing the lining removed—that part of it which would 
contain water or fluid 

X Q. 53. And the outer periphery of that vessel would be its outer 
contour throughout, would it not ? 

A. No; not where the flanges exist. 

X Q. 54. Please describe the outer periphery of the vessel of Ex- 
hibit E, supposing the lining were removed, that would contain 
water or fluid. 

A. I don’t understand that the outer periphery would contain 
water or fluid. The outer periphery of the vessel is that part of it 
which is opposite to the inner periphery against which the fluid 


Ef nee 
4 a ae 
—— | 


THE IRON CLAD MANUFACTURING CO. 347 


rests when the vessel is full; and I may state that I do. not 
955 consider the handles of a basket the outer periphery of a 

basket, even when they are attached to said outer periphery 
below the top; nor do I consider the foot of the fountain shown in 
Exhibit Reissue 8834 as a part of the outer periphery of the vessel. 


Answer objected to as not responsive. 


X Q. 55. Cun you point to any exhibit in this cause other than 
patent exhibits and Exhibit E that shows a fountain with a sup- 
porting foot, which foot constitutes a flange, in your estimation ? 

A. I don’t think that Exhibit E has a foot in the common acoepta- 
tion of the term. Exhibit E stands on its flanges. 


Answer objected to as not responsive. 


X Q. 56. Can you point to any exhibit in this cause other than 
patent exhibits and Exhibit E arranged to stand on its flanges, as 
you term it? 

A. Yes; the exhibit representing the fountains made by the de- 
fendant after their removal to Bushwick and Flushing avenues. 
As I understand the question it prevents me from referring to the 
patent granted to D. & T. Williams. 


All after yes objected to as not responsive. 


X Q. 57. Please do so. 
) A. I don’t understand the question. 


X Q. 58. You stated that you could point to certain exhibits in 


i this cause other than patent exhibits that are arranged to stand on 
their flanges. Will vou be kind enough to point to said specific 
exhibits? 


A. I have already done so in my answer to the 56th cross-ques- 
tion, and I now especially refer you to one of those exhibits, viz., 
the sketch, Defendant’s Exhibit Section of Defendant’s Fountain 


No. 2. 
X Q. 59. Any other? 
956 A. All of them when put together show a fountain stand- 
ing when put on its end flanges. 

X Q. 60. When you said all of them do you mean all of defend- 
ant’s model exhibits; and, if not, will you nee name each ex- 
hibit which you say the fountain is supported by end flanges? 

A. Of course, I don’t mean all the defendant’s exhibits. My answer 
to question 56 refers to the exhibit represented hy the fountains 
made by the defendants after their removal to Bushwick and Flush- 
ing avenues; sketch Defendant’s Exhibit of Defendant’s Fountain 
{- No. 2 shows a fountain supported by end flanges; Defendant’s Ex- 
| hibit Section of Defendant’s Fountain No. 1 shows a fountain that 
when the fountain is put together it stands upon its end flanges; 
Defendant’s Exhibit Partially Completed Fountain and Defendant’s 
Exhibit Bottom for Partially Completed Fountaig represent parts 
which, when put together, constitute a fountain which will stand 
upon its end flanges. 

X Q. 61. Any others? 
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A. Not that I see, except the fountain of the Williams patent ; 
there may be others, but I don’t remember them. 

X Q. 62. Please state whether you find any patent in which a 
fountain is described having a continuous inner lining and which 
fountain is supported by what you have called end flanges. 

A. I have no recollection of a patented fountain having both 
those peculiarities. 

X Q. 68. Do you mean to say that the lining of Exhibit E has 
no neck of any kind attached to it? 

A. I mean to say that it has no neck of any kind attached to it 
within a proper definition of the term neck, the term neck, as [ 
understand it and have used it in this case, and as it is used in re- 
issue 8834, meaning a short tube formed out of the body of the 
lining itself. Exhibit E has a bung soldered onto its lining and 
reissue 8834 has a bung screwed into the neck, but Exhibit E has 

no neck. 
957 X Q. 64. What is the proper definition of the term neck as 
applied to vessels arranged to contain liquids? 

A. Just what I have defined it to be in the last answer—a short 
tube made out of the body of the vessel itself like the neck of a 
bottle or a jug. 

X Q. 65. Then, in your opinion, a jug having its discharge spout 
formed of a separate piece from its body has no neck; am I right? 

A. I don’t know of any such jug, and a spout is not a neck. 

X Q. 66. Is, in your opinion, the vessel marked Ford’s Sheet-Iron 
Fountain for identification, August 13, 1881, provided with a neck 
to its outer shell ? 

A. The neck we have been talking about is a neck to the lining 
and made out of the lining. I cannot tell exactly how the exhibit 
named in the question is made, but it appears to have what has 
—_ called upon this examination a bung soldered or brazed to the 
shell. 

X Q.67. Yousay that the neck we have been talking about is a neck 
to the lining and made out of the lining. True that is what you 


have been talking about even when I asked you to define the mean-_ 


ing of the term neck as applied to vessels that are arranged to 
contain liquids. Now, is not the exhibit last referred to a vessel to 
contain liquids, and has it not a neck in the common acceptation of 
the term ? 


The examiner, by request, states that the exhibit is now before 
the witness. 


A. I think the statement in the question rather misrepresents me. 
The exhibit referred to in the question has what some persons might 
call a neck, and the vessel was made, I suppose, for the purpose of 
containing liquids. For me to call it a neck is misleading, as it 
is ee has already been called throughout this testimony a 

ung. 
998 = XQ. 68. Has the lining of Exhibit E no neck of any kind 
In your opinion ? 
A. I have already stated fully what Exhibit E has, and what it 
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has not. It has what I call a bung soldered to the inner lining. 
You may call it a neck if you choose, and if you choose to so a 
it then there would be a separate neck soldered to the inner lining. 

X Q. 69. Has Exhibit Matthews Fountain a neck on the lining, 
in your opinion ? 

A. It has, as far as I can discover, a neck in one piece with the 
inner lining just as described in reissue No. 8834, and into this neck 
a bung is inserted as described in that same reissue. 

X Q. 70. Do you mean to say that in Exhibit Matthews Fountain 
the brass bung does not project above the block-tin lining through- 
out, including its flange, which I now show you? 

A. Now that the model is again handed to me, I see that there are 
marks in places showing the copper or brass of the flange of the 
bung above the lining, and that what I had supposed to be the neck 
of 8834 is a ring of solder. In this respect the model is false, so far 
as reissue 8834 is concerned, because it has not the neck described 
and represented in the drawings of that reissue. 

X Q. 71. Whose re gave you to understand that “the 
soldering of the joints of Exhibit E is performed by the use of ordi- 
nary coarse solder } lead or } tin or thereabouts,” as stated in your 
answer to question 19? 

A. I can’t carry all the testimony in my head; by Mr. De Lacy, 
who, in answer to Q. 6, states, “ The head and upper end of the 
body of the cylinder is united by solder,” and in answer to question 
| 8, where he states that the outer case has always been soldered b 

, the Iron Clad Company by coarse solder composed of } tin and lead, 

} and Miller, I think, spoke of coarse solder as made of } lead or 
thereabouts. I don’t remember exactly. 

959 De Lacy says he took charge in 1878; if Exhibit E was 
made prior to 1878 I was in error in stating that there was 

proof that the outside was made with coarse solder. If Exhibit E 

was made after 1878 I was correct in my statement. 

X Q. 72. Do you believe, supposing what is shown in reissue 8834 
to be new in all other respects, that it would be a substantial de- 
— from what is therein shown to vary the composition of the 

solder? 
| A. I can’t well make the supposition after the testimony that has 


been adduced in this case, but in view of the statement in this patent 

that the solder is to be pure tin, and that as no other solders havin 

lead in them will do, it appears to me that it would be a substantia 
departure from the directions of the patent; the vessel would not 
be substantially different, taken as a whole, owing to this change of 
soldering material, nor would it be substantially different if copper 
was substituted for steel in its shell. My statement in reference to 
| solder was made in reference to a construction of the claims by the 
court. 


Adjourned to Thursday, December Ist, at 11 o'clock. 
\ 
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New York, December 1, 1881—11 a. m. 


Met pursuant to adjournment. 
Present: F. H. Betts, Esq., and E. C. Webb, Esq., for defendant, 


and A. V. Briesen, for complainant. 


X Q. 73. Do you know the melting point of pure tin and of 
lead ? 
960 A. I do not. 
— Q. 74. Do you know which of the two melts at the lowest 

temperature ? 

A. I do not. , 

X Q. 75. Do you know whether an alloy of tin and lead melts at 
a higher or lower temperature than either of its constituents ? 

A. I don’t know; I have never tried the temperature. 

X Q. 76. Do you know whether tin is any more rigid than lead, 
or than a mixture of lead and tin, when used as a solder ? 

A. I don’t. 

X Q. 77. Then why should one not be the equivalent of the other, 
in your opinion ? : 

A. Because I want to know about things before I give any testi- 
mony as to whether they are equivalents or not. 


Counsel for complainant asks whether the generator bung referred 
to in page 577 of defendant’s testimony is here present, as he desires 
to examine the witness concerning it. 

Defendant’s counsel replies that the generator bung referred to has 
been mislaid, and that he has been unable to find it after very care- 
ful searches. 


X Q. 78. When you speak, in answer to question 18, of solder be- 
ing applied to the inner face of the bung, by floating it thereon, 
what kind of solder do you mean? 

A. Ordinary solder—tin and lead. 

X Q. 79. Do you regard ordinary solder of tin and lead to be non- 
corrosive in a fountain containing soda water ? 

A. I never examined a fountain with a bung protected by solder 
after it had been used in a soda fountain, and don’t know whether 

it 1s non-corrosive or not; I suppose it to be practically 
961-965 non-corrosive because it appears that defendants so line 

and have for a long time so lined the interior of their 
bungs. 

X Q. 80. -It was this supposition on your part, was it not, rather 
than any definite Amat you have on the subject, that induced 
you to say, in answer to question 18, that such a lining of solder 
on the bung would protect the bung from corrosion ? 

A. No, not sntinilee I -know that tin and solder are more non- 
corrosive than brass, the latter being the substance of which bungs 
are usually made. 

X Q. 81. Do you mean to say that you know that solder contain- 
ing lead is more non-corrosive than brass when exposed to contact 
with soda water? 
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A. I have never actually examined the solder which has been ex- 
posed to contact with soda water or brass either. 


* & * * * * * 


966 X Q. 103. Referring now to your answer to question 12, 
will you — define the term rigid, as you understand it? 

A. Rigid, as I understand it, is a comparative term. It means 
less capable of bending or changing its shape than other less rigid 
materials. 

X Q. 104. You know of no substance, do you, that is absolutely 
rigid or inflexible ? 

A. I don’t. 

X Q. 105. Do you mean to be understood as saying that Exhibit 
Bekkenhuis Fountain has a continuous lining? 

A. Yes; I certainly did say so. 

X Q. 106. Do the perforations that you perceive in said lining not 
detract from its continuity, in your estimation ? 

A. No; not in the sense that the words have been used in this 
testimony. It is a continuous lining in which, by some accident or 
other, holes have been made. 

X Q. 107. Do you really regard Exhibit Bekkenhuis Fountain, 
with its perforated lining, as a correct embodiment of the invention 
shown in the patent 8834? 

A. Not by itself alone, because I said that the mode of manufact- 
ure practiced therein in putting on the bottom would require a 
ductile metal like copper, while the plaintiff’s mode of putting the 
a, together might be practiced with a more rigid or less ductile 
metal. 

X Q. 108. Supposing that Exhibit Bekkenhuis Fountain was the 
only sheet block-tin-lined fountain that precedes the invention speci- 
fied in the patent 8834, would you or not regard the presence of the 

perforations of the lining of said exhibit as immaterial and 
967  adjudge the said patent invalid, as you have done with refer- 

ence to another, or would you not regard the exhibit as show- 
ing an unsuccessful endeavor to produce a continuous lining? 

A. I will make the assumption, although tin linings are shown in 
the testimony to be older than Bekkenhuis, and I on the ques- 
tion directs me to ignore continuous lead linings. If these holes 
were made in putting the lining together or putting the shell to- 
gether, or were made by subsequent corrosion, as they may have 
been, I should still regard the fountain, leaving out the question of 
the putting together of the outer shell, as good ground for judging 
reissue 8834 invalid, except so far as the claim to the paper is con- 
cerned, for preventing the lining from being melted while soldering 
the outer case. If the holes were made in soldering they were so 
made in consequence of the workmen neglecting the ordinary pre- 
caution of filling the vessel with water to prevent such melting. If 
a workman was to put intoa machine a rotten piece of wood ora 
weak, porous piece of iron, I should not think that the invention 
disclosed in the machine was destroyed by the carelessness of the 
workman. \ 
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The answer is objected to as not responsive and as argumentative. 


X Q. 109. Supposing it to be a fact that prior to Matthews’ inven- 
tion no one was able to produce a tin lining in a fountain with- 
out perforating the lining as is done in Exhibit Bekkenhuis Fount- 
ain, would not, in your opinion, the production on the part of the 
patentee of a practical plan for making a fountain with an actually 
continuous lining deserve a more favorable regard than you have 
chosen to give his invention ? 

A. I have already said that he may be entitled tea patent for his 

pieces of paper, which would prevent the lining from being 
968 injured by the soldering in case the workmen neglected the 
ordinary precaution of filling the vessel with water. 

X Q. 110. Do you testify in this cause in the interest of one of the 
parties thereto, or do you desire your testimony to be read as though 
you were entirely impartial to the interest of either side, and only 
desired to instruct the court, as a mechanical expert, with reference 
to matters that are contained in tle question propounded to you? 

A. I consider the question an impertinent one, and have no de- 
sire on the subject as to how it should be read or whether it is to be 
read at all. I strive to be impartial in such cases and in this one, 
and in order to be so deem it sometimes my duty to make remarks 
on questions which are vague or may have a double meaning so 
that I may be fairly understood. 

X Q. 111. You state in your answer to question 105 that tin lin- 
ings are shown in the testimony to be older than Bekkenhuis. 
Please state to what testimony you refer in making your statement. 

A. I consider the exhibits as part of the testimony and refer you— 
I refer you to the patent to Cook, No. 70414; to the patent to Gee, 
No. 69986 ; to the patent of Dows, No. 99170; tothe English patent 
to Tyler, No. 8421, and to the English patent to Hicks, No. 9626, 
and, if they be before the Bekkenhuis fountain (I say if, for I do not 
deem it necessary to read the testimony over again to find their 
precise dates), to the sketch Exhibit Puffer Fountain No. 2; to the 
sketch Exhibit Benedict Fountain, and to the sketch Exhibit Morse 
Fountain. 


Adjourned to 2.30 p. m., December 1, 1881. 


969 New York, December 1, 1881—2 o’clock p. m. 


Met pursuant to adjournment. 
Present : Counsel-.as before. 


Continuation of cross-examination of Mr. Renwick: 


X Q. 112. Does the patent of Cook, No. 70414, show the invention 
which is specified in claims 1, 2, and 3 of reissued patent No. 8834? 

A. No; because it has a different outer case or shell from that de- 
scribed in the patent. 

X Q. 113. Does the patent of Gee, No. 69986, show the invention 
which is specified in claims 1, 2, and 3 of reissued patent No. 8834? 

A. No; because Gee describes a non-continuous lining and shell 
put together by means of flanges and screw-bolts. 


+ 
——_, | — —<<_-- TT” Ce 


THE IRON CLAD MANUFACTURING CO. 


X Q. 114. Does the patent of Dows, No. 99170, show the invention 
which is specified in claims 1, 2, and 3 of reissued patent No. 8834? 
A. Taking the drawings and description together, I think it does, 
and I say this because, in my opinion, the substitution of a steel 
shell for a copper shell does not constitute an invention. 

X Q. 115. Can you tell, from the description of the drawing of 
Dows’ patent, No. 99170, whether or not the lining is soldered 
throughout its extent to the surrounding shell ? 

A. There is nothing said on the subject of whether the lining is 
soldered to the shell or not. It would be useless so to solder it. 

X Q. 116. Did you say just now that the lining could not be sol- 
dered to the shell throughout ? 

A. I said off the record, and in conversation, such as has been 
going on through the whole course of this examination, that I 

thought it would be impossible to solder the lining throughout 
970 ~— and all over to the shell, the lining being tin, and I may say 

that I consider the action of counsel in this matter in asking 
me questions about remarks made off the record as outraging the 
usual decent course of procedure in these cases. 

X Q. 117. I am sorry to hear that you have such a poor opinion 
of my conduct in this matter, especially in view of the fact that I 
only desire to ascertain your views on matters which I deem impor- 
tant to the issues of this cause and as to the motives that inspire your 
views, but, in order to appease your anger, if it is in my power so 
to do, I will put the question in a different form, and now ask you 
whether, in your opinion, a continuous tin lining can be attached 
throughout its extent to the surrounding iron or steel shell of a 
fountain by solder or equivalent means? 

A. The statement made by me off the record referred to a copper 
fountain, not a steel one, and not to equivalent means other than 
solder, and I do not know what the equivalent means which you 
speak of are. I don’t think that a continuous tin lining can be at- 
tached throughout its extent to a steel case or shell by means of 

solder; I know nothing positive on the subject. 

X Q. 118. Do you find Dows’ patent, No. 99170, to show a fount- 
ain composed of a tin vessel which is encased by a cylinder and ends 
in the manner substantially described in reissued patent 8834, and 
more particularly specified in the second claim thereof. 

A. The tin vessel is undoubtedly encased by a cylinder and ends 
substantially as are described for this vessel in reissue 8834 and re- 
ferred to in the second claim thereof. The patent to Dows does not 
describe how the outer cause is made and put together. It is evident 
that it is put together without flanges or bolts, and, as the usual 
knowledge of the state of the art is to be imported into all patents, 

it is my opinion that the outer vessel shown in Dows' patent 
971 _ is to be put together in such manner as similar vessels were 

put together before the date of his invention. Dows’ vessel, 
described in this patent, is a cylindrical vessel with dome-shaped 
ends, one of which is slightly flattened much like the upper dome in 
the Matthews patent. \ 
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X Q. 119. Does not the drawing of the Dows patent clearly show 
in the vertical central section thereof, marked B, that the shell and 
also the lining are each made in two parts, and does not the specifi- 
cation say that the two parts or halves of the vessel are united by a 
band, f? 

A. The drawing shows a line through the outer shell near the 
centre thereof and a fainter one through the lining; the quotation 
is not the exact language of the patent, and the lynguage in the 
patent evidently refers tu the strengthening band of solder which, 
after the construction of the vessel, is usua!ly wiped around the 
joint near the centre of the shell ; the words of the patent are “unit- 
ing or encircling;” although the patent does show a joint in the 
centre of the cylinder the presence of such a joint does not affect my 
— with regard to the effect of this patent because, as I have 
already stated somewheres in the course of this long examination, 
that if the Matthews patent were valid no person could avoid it by 
making the cylindrical body in two halves, united*by a ring seam 
of solder. 

X Q. 120. You do not, do you, regard the band f, which is shown 
in the Dows patent, as a flange? 

A. Certainly not; it is merely solder wiped on in a manner well 
known to plumbers. 

X Q. 121. Do you believe that a lead lining can be attached 
throughout its extent to a surrounding shell by soldering? 

A. Yes, I believe it might be. 

X Q. 122. How do you account for this difference to which you 
have pointed, viz., that a tin lining could not be soldered through- 
out its extent to a surrounding shell, and that a lead lining 

could ? 
972 A. Because, although I know nothing absolutely on the 
subject, my impression is that lead is much less fusible than 
tin. . 

X Q. 123. When you mentioned the brazed joint which you say 
exists in the lower part of the shell in Exhibit Bekkenhuis Fount- 
ain you did not regard that feature as of any importance in com- 
paring the Bekkenhuis fountain with patent 8834, did you? 

A. No, not much; because any skilled mechanic would probably 
shift the position of the joint if directed to make such case of iron. 

X Q. 124. And even if Exhibit Bekkenhuis Fountain had its 
shell made only of two parts that are joined by the band of solder, 
that you will no doubt perceive is near the upper portion thereof, it 
would still, in your opinion, be a complete anticipation of claims 
Nos. 1, 2, and 3 of reissued patent No. 8834, would it not? 

A. I don’t understand that the two parts of Bekkenhuis’ are 
joined by the band of solder; the two parts of the shell, as plainly 
appears from the exhibit, are soldered together where the dome and 
body overlap. The band is the usual strengthening hoop or solder 
wiped on over a soldered joint. It would not be possible, in my 
opinion, to make the Bekkenhuis fountain in two pieces, so I can’t 
well answer the question. 
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X Q. 125. Is it not substantially like what is shown in Dows’ 

patent ? : 

A. Yes. 

X Q. 126. Would it be possible, in your opinion, to make the 
shell of the Dows patent in two pieces? 

_ A. I think not, practically; although it would be easier to make 
it In two pieces than the Exhibit Bekkenhuis Fountain, because in 
Dows’ the joint is in the middle of the fountain, whereas, in your 
supposition as to the construction of Bekkenhuis’, the only joint 
was to be at the top of the cylinder, where the dome-shaped head 
is soldered onto it. 
973 X Q. 127. Does Exhibit Bekkenhuis Fountain, in your 
opinion, anticipate the invention claimed in claims Nos. 1, 2, 
and 3 of reissue 8834 ? | 

A. As far as I can ascertain, Bekkenhuis fountain has no neck to 
it, although the exhibit has been so mutilated that I may be mis- 
taken in that respect. It may havea short neck, and the neck being 
one element of the first claim, that fact becomes important in refer- 
ring to that claim. I should say that the Bekkenhuis fountain, if 
the neck be eliminated from the first claim, or if there be a neck in 
the Bekkenhuis fountain, anticipates all three of the claims, in view 
of the state of the art, as to the manner of constructing vessels of a 
similar shape, and in view of the fact that metals of various kinds 
have been used in constructing strong vessels, and in view of the 
fact that it is not an invention to substitute one metal for another. 

X Q. 128. Is not the shell of Exhibit Bekkenhuis Fountain made 
of — 

A. Yes. . 

X Q. 129. Is not copper a very ductile metal ? 

A. No; not nearly as ductile as gold. 

X Q. 130. Do vou know what pressure is usually employed in 
soda-water fountains when they are charged ? 

A. No. 

X Q. 131. Do vou know whether or not a copper shell as thick as 
that in Exhibit Bekkenhuis Fountain yields to the internal pressure 
when the fountains are charged ? 

A. I suppose you mean measurably. I don’t know. 

X Q. 132. Does the English patent of Tyler, No. 8421, in your 
opinion, anticipate claims 1, 2, and 3 of reissue 8834? 

A. No. 

X Q. 183. Does the English patent of Hicks, No. 9626, in your 
opinion, anticipate claims 1, 2, and 3 of reissue 8834 ? 

A. No. 

X Q. 134. Why not? | 

974 A. First, because the outside vessel is made in pieces pro- 
vided with flanges which are united together by screw clam 

Second, because neither the iron nor the tin lining described in the 

patent is continuous, but has its sections held in contact with one 

another by means of the flanges of the outer ves¢el or case, in a wan- 

ner like that represented in the Gee patent. 
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X Q. 135. Does the sketch, Exhibit Puffer Fountain No. 2, in your 
opinion, illustrate a device anticipating claims 1, 2, and 3 of reissue 
8834 ? : 

A. I have already said that it does not, in the end of my answer 
to question 9. .. 

X Q. 136. Does the sketch, marked Exhibit Benedict Copper Fount- 
ain, in your He anticipate claims 1, 2, and 3 of reissue 8834? 


A. I have already said that, taken in connection with the state of 
the art, it did. In making the statement I said nothing about the 
neck in the first claim of the patent, ignoring that, but the sketch 
appears to show a neck such as is described in reissue 8834. 

X Q. 137. Please look at Complainant’s Exhibit Puffer 1869 Fount- 
ain, and state whether it is a correct embodiment of the device shown 
in Exhibit Benedict Copper Fountain. 

A. I can’t tell from inspection of the outside, which is all that I 
can see. 

X Q. 138. Can you not tell by inspecting its interior, by illumi- 
nating the same, whether it has a tin lining ? 

A. No; not with any certainty.. The lining looks more like tin 
plated onto the copper. 

X Q. 139. If that be so, does it embody what is shown on Exhibit 
Benedict Copper Fountain ? 

A. No. 

X Q. 140. Does Exhibit Sketch Morse Fountain show a device 
which anticipates claims Nos. 1, 2, and 3 of reissue 8834? 

A. I don’t know how the fountain represented in the 

975-979 sketch is made, farther than I am informed by the sketch. 

The sketch represents the fountain having a non-continuous 

tin lining and an outer shell put together with flanges and bolts, or 

rivets, so that neither the shell or the lining are like those described 
in the reissue 8834. | 

X Q. 141. Do you find that the sketch marked Exhibit Puffer 
Fountain No. 2 does not, and that the sketch marked Exhibit Bene- 
dict Copper Fountain does, show what is contained in reissue 8834 
merely from what is shown in said sketches, or from the sketches 
and the testimony bearing upon them together? 

A. I read the testimony concerning both of them before giving 
the opinion. 

X Q. 142. Do you understand that the lead lining in sketch 
marked Exhibit Puffer Generator No. 1 and in sketch marked Ex- 
hibit Puffer Generator No. 2 is throughout its extent soldered to the 
surrounding shell or separated therefrom ? 

A. I don’t know; I have forgotten what the testimony was on 
that point. , 


X Q. 143. If soldered on through its extent does it, in your opin- | 


ion, meet the reissue 8834 ? 

A. That is a difficult question to answer, because, on the one 
side, when either vessel is finished the soldering or non-soldering 
would be unimportant, unless the vessel was so large and the lining 
so thin that it would be apt to drop down. 

* * * * * * * 
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THE IRON CLAD MANUFACTURING CO. 


980 New York, December 12th, 1881. 
Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., for complainant, and F. H. Betts, 
Esq., for defendant. 


Continuation of the cross-examination of Mr. Renwick: 


And, on the other side, it would not be an invention to leave out 
the soldering if it was not needed. If no lined vessel had been 
made, prior to the reissue, with the lining separate and not soldered 
to the shell a vessel with an unsoldered lining might perhaps be 
considered an invention; but, as vessels with linings not soldered 
to the shell were well known, the fact, if it be one, that the lead 
linings were soldered fast to the shells of the generators would not 
affect my former opinion. 


That part of the answer commencing with “but” and endin 
with “ well known” is objected to as not responsive and as 
upon views which it is the duty of the court and not of the witness 
to determine. 


X Q. 144. What knowledge have you of linings not soldered to the 
shell that were well known, as you say? 

A. The tin lining described in the patent of T. Cook, assignor to 
Lawrence, November, 1867; probably, if not certainly, the tin lin- 
ing described in the patent to Dows, January 25, 1870. 1 say prob- 
ably, because it is not expressly described that the tin lining is not 
to be soldered to the shell, but, on the other hand, it is not described 

as soldered, and, in my opinion, it would not be ible to 
981 solder it throughout its extent to the shell. The lining de- 

scribed in English patent to Hicks, No. 9626; the lining de- 
scribed in patent to Tyler, 8421 ; the lining described in the patent 
to Gee, No. 69986, and, if I remember right, several of the linings 
not patented and testified to as old in this case are not soldered to 
the outer case or shell. 

X Q. 145. Do you mean to say that in the patent to Gee, No. 69986, 
there is shown a continuous lining to the fountain, which lining at 
no part is soldered to the shell ? : 

A. I have repeatedly said heretofore, and laid stress upon the fact, 
that the lining in the Gee patent is a non-continuous lining; the 
lining of Gee is not soldered to the shell at any point. 

X Q. 146. Is not the inner vessel, the interior vessel, which is 
described and illustrated in the English patent to Tyler, perforated 
within the surrounding shell tu admit gas to the space which is 
around the interior vessel and within the outer shell ! . 

A. I should say that the inner vessel must, at least, have one hole 
in it in order to carry out the description of the patent. The descrip- 
tion states that gas will be compressed in the space around the in- 
terior vessel between it and the receiver shell, and will press on the 
surface of the liquid contained in the interior vessel. The patent 
further states, in substance, that the use of the inneg vessel is to pre- 
vent the liquid used in it from receiving the slightest taint from the 
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interior surface of the receiver; therefore the inner vessel cannot, if 
it complies with the description, have any holes in it that would 
permit the liquid contained in the inner vessel to come in contact 
with the outer vessel or shell. The holes shown in figure 6 of sheet 
4 of the drawing are not holes through the interior lining, but, as 
appears from the description, holes in an agitator or stirrer. 

X Q. 147. Have you ever seen a complete copy of the English 

patent granted to H. Tyler in 1840, No. 8421? 
982 A. I have seen the whole letter-press of the patent, and my 
impression is that when I previously examined it one sheet 
of the drawings was missing; as it is now before me two sheets of the 
drawing are missing, viz., Nos. 1 and 3. I have never seen all the 
drawings of the patent. ; 

X Q. 148. In your answer to cross-question 146 you say, speaking 
of the Tyler patent first, “The inner vessel must, at least, have one 
hole in it,” and then “the inner vessel cannot, if it complies with 
the description, have any holes in it.” How do you desire us to un- 
derstand this? 

A. I desire you to quote the answer fairly and then you will un- 
derstand it with the greatest ease; you have left out part of the end 
of the sentence in making your last quotation. 

X Q. 149. Do you mean to say that the Tyler patent shows in an 
enclosing shell an inner vessel which is perforated, and yet so con- 
structed that the liquid in the inner vessel could not come in contact 
with the outer vessel ? 

A. I don’t know what it shows, as 1 have not all the drawings be- . 
fore me; it certainly describes an inner vessel so made. 

X Q. 150. Will vou please inform the court how the tin lining or 
vessel which is mentioned in the English patent of Hicks is con- 
nected to the surrounding shell ? 

A. It is not connected at all to the interior of the shell, but it is 
secured to the shell of the whole by flanges of the tin lining being 
clamped between flanges of the shell, somewhat the same way as the 
lining in the Gee patent, except in the Tyler patent there are two 
sets of flanges and in the Gee patent there is only one set.. 

X Q. 151. Do you find the English patent of Hicks to describe a 
fountain having a continuous inner lining ? 

A. No; I have said more than once that it is non-continuous, and 

said so, in substance, in answer to question 145—that is, I, of 
983 course, take the word continuous in the sense I have used it 
throughout this examination. 

X Q. 152. Will you please enlighten the court, as to how the two 
halves of the inner lining that are shown in the Dows patent are 
owe or described to be joined in a continuous lining where they 
meet | 

A. The patent does not state that the lining is made in two parts. 
From what I know of the manner in which such vessels are con- 
structed it would be made, I think, in at least three parts. There’s 
no description in the patent and no-representation in the drawing 
showing how the parts of the lining are joined together. 
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X Q. 153. Do you construe the words “the two halves or parts of 
the vessel” in the Dows patent to apply only to the outer shell and 
not to the inner lining ? 

A. Yes; and that is clear enough, because the band f, which is 
outside of the outer shell, is dented as uniting or encircling the 
two halves which are quoted in the question. 

X @. 154. Does not the Dows patent show the lining to be made 
in two parts ? 7 

A. No; there is a little faint black line going through the lining, 
near the centre thereof, that may in dicate that the lining is joined 
there, but that dves not prove at all that there are no other joints 
in the lining. I don’t believe that it would be possible to make the 
lining in this fountain of two sheets of tin only. 

X Q. 155. What is there to indicate to you that the fountain de- 
scribed in the Dows patent is not composed of two halves or parts, 
each being lined with an inner coating of tin in contradistinction. to 
a sheet block tin lining? 

A. Do you meau by the words “ being lined with an inner coat- 
ing of tin” that the copper is not to be lined, but merely to be 
washed with tin ? 

X Q. 156. I do mean washed or floated. 
984 A. The patent states that the fountain is formed of tin-lined 
copper, by which I understand copper lined by a vessel of tin, 
and two of the figures of the drawing indicate both by lines and 
colors a tin lining. In my opinion, the patent does not show a cop- 
per fountain whose interior 1s simply washed with tin or had tin 
floated upon it. 

X Q. 157. Do you mean to say that what is shown in the Dows 
patent is a fountain so constructed that when you remove the en- 
circling band f and separate the two halves of the case or vessel a 
continuous inner lining of tin will remain ? 

A. I have said nothing on that subject heretofore. The proba- 
bility is that an ordinary workman melting of the solder band would 
apply sufficient heat to melt the tin, and that, therefore, the lining 
would then be in two parts, as well as the case. 

X Q. 158. Well, supposing water was contained in the fountain 
at the time the ring f was melted off or the ring f removed by other 
means that would not melt the inner lining and the halves of the 
case or vessel then separated, would a continuous lining remain? 

A. I suppose the shell of this fountain to be put together in the 
way that shells of fountains and generators were put together before 
Dows’ invention. In that case the hacking or scraping off of the 
solder band would not permit the parts to be separated, use the 
soldering between the surfaces of the poe would still remain. 
There is nothing said in the patent as to whether the lining would 
or would not remain continuous, but it would probably remain so 
when the soldering of the halves was unsoldered, if the inner lining 
of the vessel were filled with water. 

X Q. 159. Do you believe or know that if water is contained in a 
tin-lined fountain the application of a heavy an of solder, as in 
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“Exhibit Bekkenhuis Fountain,” will not interfere with the con- 
tinuity of the lining? ae 
985 A. I don’t know, because I never tried it. I do believe it, 
and believe it more strongly on account of the fact that all 
such solder bands that I have seen applied as that band is are wiped 
on at a low heat with a wet rag. 

X Q. 160. Then the statement in reissue 8834, to the effect that 
the patentee used, in addition to the water, means to prevent the tin 
of the lining from being melted, makes it clear to your mind, does 
it not, that if the patentee had had your superior *knowledge he 
would have known that the water alone was sufficient ? 

A. The statement quoted in substance from the patent has nothin 
to do with the matter at all. The patentee is not speaking of a sol- 
der band wiped on with a wet rag when he refers to the water and 
paper, but of a joint between two surfaces of steel soldered with 
pure tin solder, and so uniting the surfaces of two separate pieces of 
steel. I have no knowledge of the soldering of steel with pure tin, 
as described in the patent, and therefore certainly not a superior 
knowledge than that of the patentee. I should suppose that this 
soldering would have to be effected by means of a blow pipe, heating 
the steel up considerably above the melting point of tin. 

X Q. 161. Well, even if the steel were heated to a degree above 
the melting point of tin, would not the water prevent the melting 
of the tin? 

A. I have never tried, but I think it would. 

X Q. 162. On what theory do you account for your assertion that 
tin, when exposed on one side to contact with water and on the other 


side to a substance heated above its melting point will not be. 


melted ? 

A. The same theory that every old woman acts upon when she 
hangs a tin pot over the fire, it being well known that you may boil 
water in a tin pot for hours and that neither the tin nor the solder 
will melt, but that if you expose the same pot in the same position 

without any water in it you will soon have a spoiled pot. 
986 The usually-received theory is that the circulating water sub- 

tracts the heat so rapidly from the tin that the outside heat 
will not raise the temperature sufficiently high to melt it. Thesame 
thing happens daily in steam boilers using anthracite coal in the 
furnaces, where the fire is hot enough often to heat a bar of iron 
stuck into it to a welding heat and the iron walls of the furnace re- 
main black. 

X Q. 163. When vou spoke of the tin pot and the old woman did 
= use the word tin in the same sense as when you spoke of tin 
inings to fountains ? 

A. I use the word tin in the same sense, but the tin pot is not 
made of pure tin, but of thin iron tinned outside and inside and the 
parts soldered together, and the outside tin does not melt off so long 
as there is water in the vessel. 

X Q. 164. To what degree is the copper heated when a band of 
solder, such as you find in Exhibit Bekkenhuis Fountain, is wiped 
on with the assistance of a wet rag? 
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A. At first. probably high enough to keep the solder in a pasty 
state, for that is the state the solder is in when it is wiped on. By 
pasty I mean a semi-fluid and not a fluid state. 


X Q. 165. (Question repeated.) 
Recess for one-half hour. 
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A. If you mean degrees of the thermometer I don’t know. 

X Q. 166. Do you believe that if the old woman about whom you 
have testified should place a pot constructed like Exhibit E or in 
accordance with patent 8834 filled with water on a stove containing 
a strong fire the continuity of the lining would not thereby be in- 
terfered with ? 

A. I don’t know that Exhibit E has got a continuous lining in 
it, and I think that if the old woman put water in Exhibit E and set 

it on a stove that the lining would not be melted, although the 
987 water boiled. The same would be the case in the fountain 
like that described in reissue 8834. 

X Q. 167. Would not the lining by such conduct on the part of 
the old woman be caused to adhere to the shell ? 

A. Not that I can conceive of. 

X Q. 168. Would not any part of the lining of Exhibit E be 
melted by such conduct of the old woman aforesaid ? 

A. I think not. 

X Q. 169. If a fountain were filled with water preparatory to the 
act of soldering the shell would or would not a stratum of air re- 
main between the lining of theshell? I refer to fountains like those 
described in complainant’s patent reissue 8834. 

A. There might be a film of air between the shell and the lining. 

X Q. 170. Would that film of air, in your opinion, exert any in- 
fluence on the lining while the shell was being soldered ? 

A. No perceptible influence, in my opinion, and especially at the 
points where the solder is applied, because then there would be no 
film of air, the paper bands filling up the space. 

X Q. 171. What is taking place, chemically speaking, when twu 
pieces of iron or steel are being soldered together? 

A. I don’t know. 

X Q. 172. Can the lining of Exhibit E be soldered to the shell of 
Exhibit E without the use of anything besides solder and heat? 

A. The lining of Exhibit E is not soldered to the shell of Exhibit 
E, and I doubt if it could be soldered to it continuously at all, as I 
have before stated—that is, if the lining be tin and the shell iron 
or steel. 

X Q. 173. How do you know that the lining of Exhibit E is not 
soldered to the shell of Exhibit E? 

A. I never said that it was not soldered at all to the shell 

988 of Exhibit E in any place. I have said that I could not tell 

how that lining was put in, and whether it was or was not 

soldered in those parts thereof which go down between the flanges 

of Exhibit E. It certainly is not soldered anywhere else except be- 
tween the flanges, even if it be soldered there. 


46—119 
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X Q. 174. Did you not, in answer to cross-question 165, state “the 
lining of Exhibit E is not soldered to the shell?” 

A. Yes; if you take part of my answer as you have done before 
without the whole and quote it unfairly. If you will read a little 
further you will see that the word continuously was brought in, and 
your questions have for some time, as I have understood them, re- 
ferred to a continuous soldering of the shell to the lining. Thean- 
swer to cross-question 165, taken as a whole, means that the lining 
of Exhibit E is not soldered to the shell continuously. — 

X Q. 175. Is that part of the sheet block tin of Exhibit E which 
goes down between the flanges part of the lining of Exhibit E, in 
your opinion ? 

A. It is part of the sheets of metal that form the lining. It is not, 
strictly speaking, the lining, because, as I understand it, the fluid 
contained within the lining never comes in contact with that part of 
the tin sheets which is enclosed between the flanges. 

X Q. 176. And yet you mean to say that you don’t know whether 
the “ lining” of Exhibit E is continuous or not, or whether any part 
of said “ lining ” is soldered to the shell or not? 

A. I have already several times given my opinion on this subject. 
I suppose you use the word continuous in the sense in which I have 
defined it, and I don’t know whether it or any of the metal of which 
it is composed is soldered to the shell or is not so soldered. 

X Q. 177. Let us suppose that I use the word continuous in the 
sense in which you have used it in speaking of the Dows patent; do 

you or not think that that part of the sheet block tin which 
989 actually constitutes the lining of: Exhibit E is continuous? 
A. I don’t know anything about it. I can’t, in the present 
state of Exhibit E, form any certain opinion. 

X Q. 178. Question 165 repeated, with this addition: I do not refer 
to u continuous soldering. 

A. The lower part of the lining—that part between the flanges— 
might have its edges soldered to the shell in the ordinary way, pro- 
vided the shell had been previously tinned or galvanized, as in de- 
fendant’s present mode of manufacturing fountains by the ordinary 
process of soldering. 

X Q. 179. Is the shell of Exhibit E tinned, so far as you can 
perceive ? 7 

A. Apparently it is tinned or washed with some tin or alloy o 
tin. 

X Q. 180. Can sheet block tin be soldered to an iron or steel shell 
which has been tinned without the use of anything besides solder 
and heat” 

A. The question is a vague one, especially in view of what I have 
uae — What part of the lining do you mean to be soldered to 
the shell ? 

X Q. 181. (Question repeated.) Please note that the question does 
not mention the word lining. . 

A. The exhibits of the defendant’s present manufacture show that 
the edges of the sheets which form the lining of their fountains can 
be soldered to the tinned iron of the shell. I suppose they use the 
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ordinary soldesing fluid—lI forget what it is—or rosin, or perhaps both, 
while soldering. It is, therefore, my opinion that sheet block tin 
can be soldered to iron, and I would remark in relation to question 
173, to which my attention has been called, that it contains the word 
shell; that of course implies that tin must be the lining shell. 

X Q. 182. Can a piece of sheet block tin be soldered to a piece of 
tinned iron and without the use of anything besides solder and heat? 

A. I don’t know; I never saw it tried. 
990 X Q. 183. In answer to question 171 you use the word 
“galvanize.” What is that ? 

A. Iron dipped in melted zinc so as to be coated with it. 

X Q. 184. Will or not the coating of iron with zinc facilitate or 
interfere with the process of soldering of tin to the same? . 

A. > far as I know, it facilitates. I never performed the operation 
myself. 

X Q. 185. Is, in your opinion, the material of the outer shell of 
Exhibit E substantially equivalent to the material of the shell which 
is described in reissue 8834 ? 

A. Yes; for the purpose, and my answer would be the same if the 
shell of Exhibit E was a silveror a copper shell. I do not under- 
stand that the shell of the reissue is stated to be made wholly of steel, 
for it states that the end caps may also be made of steel, thus = 
showing that the patentee ot the idea of using some other metal. 

X Q. 186. If the outer cylinder of Exhibit E was made of silver or 
copper, would it have the non-stretching character of the body C re- 
ferred to in reissue 883-4 ? 

A. Yes; differing in degree only, and if it were made sufficiently 
thick it would be less stretchable than the shell described in reissue 
8834. 

X Q. 187. Do you mean to say that a lining of porcelain would be 
equivalent to a sheet block-tin lining for the purposes of reissue 
8834? 

A. I have never said anything about that subject. I don’t think 
that an earthen ware or porcelain lining would bean equivalent for 
a metal lining in the shell of reissue 8834, because it could not, in 
the mode of construction described in 8834, be practically so fitted to 
the shell as to prevent danger of bursting unless the porcelain was 
made extremely heavy. 


Adjourned to December 13, 1881, at 11 a. m. 


991 New York, Dec. 13, 1881—11 a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Continuation of the cross-examination of Mr. RENwIicg: 


X Q. 188. Do you find that the lining described in reissue 8834 
is necessarily a flexible lining? 

A. It is not described as a flexible lining; if made as shown in 
the drawing it would be flexible to a certain extent. 
X Q. 189. Would a lining made of rigid substance of the form of 
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the lining shown in reissue 8834, in your opinion, be substantially 
such a lining as is shown and described in said patent? == 

A. What is the rigid substance which you suppose the lining is 
to be made of ? 

— Q. 190. Any rigid substance, comparatively speaking, as con- 
trasted with sheet block tin? 

A. I have said before that a crockery lining, which would bea 
rigid lining compared with sheet block tin, would, 1 thought, not 
be its equivalent. 

X Q. 191. Is, in your opinion, the lining which is shown and 
described in reissued patent 8834 flexible when in the fountain ? 

A. Yes, in mv opinion, although J have never tried the experi- 
ment. The first time the fountain is charged ; after that it is prob- 
ably inflexible, being supported all over by the outer shell. 

X Q. 192. Would a lining made of lead be, in your opinion, equiv- 
alent to the lining shown and described in reissue 8834 ? 

A. Whether it would or would not be a full equivalent would 
depend upon the fluid contained within. It wovld be an equiva- 
lent in all respects, except the tin might be more useful in some 
cases and lead in others. The linings of the two different metals 

are known substitutes for each other. 
992 X Q. 193. On what theory do you hold that lead might be 
the equivalent of tin for the lining shown in patent 8834, 
and that ordinary solder would not be the equivalent of tin for 
making the joints of the shell shown in that patent? 

A. It is my very strong impression that I have never stated that 
ordinary solder would not be the equivalent of tin for soldering the 
shell of reissue 8834. All I have said is, that if the court should 
construe the claim to be limited to a shell whose joints were united 
with pure tin, the patent stating “ that other solders having lead in 
them will not do,” that then it was evident that the fountains now 
made by defendants would not contain the invention recited in the 
claim so construed. In my opinion, a soldered joint would be the 
equivalent of a pure tin joint for the purpose of holding the vessel 
together; but the patentee, who ought to know, says that solder 
having lead in it will not answer, and therefore, by his own state- 
ments in the patents, excludes solder from being an equivalent of 
tin for the purpose of holding the parts of the shell together. 


Objected to as not responsive. 


X Q. 194. Does not the patentee, who ought to know, state that 
the inner lining in the reissue patent 8834 should be of block tin ? 

A. He says that it is of block tin, but he does not say that no 
other lining will answer: 

X Q. 195. Is there a distinction between block tin and tin? 

A. The word block tin, as generally used, does not apply to such 
thin sheets of tin as the lining of Exhibit E is made of. The word 
is usually applied to tin ingots or heavy, thick sheets of tin; the 
word “tin” has often the same meaning ; the words “ sheet tin” are 
usually applied to tinned iron—the iron being very thin and such 
tin is not usually called block tin. 
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993 X Q. 196. In question 8 you were referred to the testimony 

of G. D. Dows. ill you be kind enough to examine the 
illustration on page 23 of Exhibit Dows Catalogue, which is referred 
to in his testimony, and state whether or not you find it to show — 
what is claimed in the first: three claims of reissue 8834 7 

A. Does the question confine me to answering upon the informa- 
tion derived from the catalogue alone, or does it ask me to base my 
answer upon the catalogue taken in connection with the testimony 
of Mr. Dows? 

.. Q. 197. Please answer question 196 first from the catalogue 
alone. 

A. The cut and description in the catalogue shows that the outer 
vessel or shell is a strong vessel, because it is a soda fountain made 
of some material or other—the catalogue does not define what—and 
put together in some way or other, neither the drawing or the de- 
scription showing in what precise manner. The drawing of the 
catalogue shows that this outer shell is provided with an inner vessel 
or lining; of what material, metal, or other or how got in place the 
drawing does not inform me. If that catalogue were handed to me 
alone without any other information my opinion would be that it is 
not a full and sufficiently clear description to invalidate the three 
first claims of reissue 8834. 

X Q. 198. Is Exhibit Dows 1869 Fountain, taken in connection 
with his testimony relating thereto, a substantial representation of 
such a fountain as is described and claimed in reissue 8834 ” 

A. Yes; if the neck, which is an element of one of the claims, is 
thrown out. 

X Q. 199. You do not regard the projecting band f as essential for 
this comparison, do you ? 

A. The band f, according to the description, projects very little. 
It is a copper hoop sweated on. I have before stated that the leav- 
ing off of this band would not constitute an invention, and it 

is also evident that the plaintiff’s patent, if good, could not 
994 be avoided by applying a yee yo see hoop to one or both 

cf the joints thereof. The band, therefore, is not taken into 
account in making the comparison. 

X Q. 200. Do you or not regard the fact that a mixture of tin and 
lead was comnts to the liquid in fountains that are intended to be 
illustrated by Exhibit Dows 1869 Fountains as essential for the pur- 
poses of the comparison with reissue 8834? 

A. I suppose you mean the solder which attached the perforated 
diaphragm to the tin lining. I do not regard it as essential, and 
would not so rd it even if the reissue could, in view of the state 
of the art, be held valid by reason of the substitution of a tin lining 
for one made of some other metal. | 

X Q. 201. Could the parts of the shell of a fountain constructed 
like that shown on Defendant’s Exhibit Dows 1869 Fountain, in 
your opinion, be united, as Mr. Dows testifies that they were united, 
without melting the inner lining—that is to say, in the absence of 
water within the fountain ? \ 

A. Mr. Dows states that the shell was not filled with water when 
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the ultimate joint was made in the copper casing. He states that 
that joint was made with tin solder—more tin than lead—a solder 
which, I have been informed, although I do not know, melts more 
easily than tin. I do not know whether that joint could be made 
without melting the tin lining, if there was no water in the fount- 
ain, except from the fact that the joint was so made, as stated by 
Mr. Dows. 


Cross-examination closed. 


| HENRY B. RENWICK. 
Adjourned to December 20, 1881, at 11 o’clock. 


995 New York, Nov. 18, 1881—2 o’clock p. m. 


Met pursuant to adjournment. 
Present: F. H. Betts, Esq., for defendant, and Jas. Turk, Esq., for 


complainant. 


Henry L. Brevoort recalled on the part of the defendant. 


* * * * * x * 


996-998 (). 1. Please examine the letters patent of John Mat- 

thews, reissue 8834, dated August 5th, 1879, and reissue 
8837, dated August 5th, 1879, and state whether you understand the 
construction of the devices therein shown. 

A. I have examined both of the patents referred to in the ques- 
tion frequently, and I think that I understand that which is de- 
scribed, shown, and claimed in the said patents. 

Q). 2. Please examine the original patent, dated June 25, 1872, No. 
128,411, and compare it with the reissue thereof, No. 8834, and state 
in what respects, if at all, they differ substantially. 

A. I have made the comparison called for in the question, and I 
find that in the reissue and in the claims thereof, or at least in one 
of them, the enclosing shell of the fountain described in the reissue 
is said to be made of a rigid material, and I do not find that in any 
of the claims of the reissue the enclosing shell of the fountain is said 
to be made of steel. Turning now to the original patent, No. 
128,411, I find all through the specification, as well as in the claim, 
that all the references to the enclosing vessel describes such article 
or vessel as made of sheet steel, the claim saying as follows: 
* * * “a steel cylinder, ©C;” and I also find in the specification 
the following: “C is the exterior shell or body proper, made of gal- 
vanized sheet steel.” The same statement appears in the specifica- 
tion of the reissue, but none of the claims of the said reissue refer to 
the vessel C as being inade of steel. 


* * *x * * * * 


999 New York, November 19th, 1881—11 o’clock 9. m. 


Met pursuant to adjournment. 


Present: Mr. Ernest C. Webb, for defendant, and Mr. James Turk, 
for complainant. 
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Continuation of examination of Mr. Henry L. Brevoorr: 


Q. 5. Please examine the English letters patent of Tyler, No. 
| 8421, of 1840, and of Hicks, No. 9626, of 1843, and the U. 8S. patents 
ag of William, Gee, dated October 22, 1867, and of D. & T. Williams, 
dated June 30, 1863, and of Henry Lawrence, assignee of Theodore 
R. Cook, dated November 5, 1867, and state whether you understand 
the same; if so, please state what said patents show to have been the 
state of the art as early as 1867 in regard to the materials and modes 
of constructing both the lining and shells of soda-water fountains or 
other vessels for holding liquids under pressure. 

A. I have examined carefully all the patents referred to in the 
question, and I think that I understand that which is described in 

the various patents. Each one of the patents referred to re- 
1000 lates, among other things, to vessels for containing some 

liquid impregnated with air or gas under pressure, and all 
describe vessels capable of holding such material. 

In referring to the various patents I will take them up in the 
order of their date, commencing with the earliest patent. 

The patent of Hayward Tyler, No. 8421, for the year 1840, is for 
soda-water apparatus. ‘This patent describes various apparatus for 
the manufacture of soda water and aerated lemonade, both of which 
liquids are to be used as beverages and necessarily require to be free 
from any deleterious substances. Tyler, in his patent, fully realized 
the danger which might arise from the contamination of the liquid 
contents of the fountain by contact with the inside surface of the re- 
ceiver made of copper, brass, or an alloy of copper and tin. His re- 
ceiver was to be tinned upon the inside, but as a further preventa- 
tive and as an additional safeguard the receiver was to contain an 
interior vessel of glass pottery or “clean ” metal, within which in- 
terior vessel was to be the liquid. He describes that the said in- 
terior vessel may be made of tin. The receiver, within which the 
inner vessel is to be placed, is to be cylindrical in form, with a hemi- 
spherical top and bottom, the hemispherical top being removable 
from the cylindrical portion of the receiver. 

This patent shows that as early as the year 1840 it was well known 
that tin was a suitable material from which to make the interior 
vessel of a soda fountain or receiver, so that the liquid contained 
within the said receiver would be more effectually preserved from 
contact with the interior of the vessel than it could be by a mere 
tinning of the interior surface of the fountain. 

The next patent in order is the English patent to Hicks, No. 9626, 
. for the year 1843. This patent, like the one that went before it, re- 
“ lates to soda-water apparatus. The first part of the patent de- 
; 1001 scribes the generator or vessel within which the carbonic-acid 

gas is generated. Hicks says that the generator he makes 
use of consists of a cast-iron cylinder an inch think and two feet 
deep by one foot in diameter. At both ends of the cylindrical por- 
tion flanges are made of such a size as to present a turned surface 
of about three inches in breadth. The top and bottom of the cylin- 
der are to be made of cast iron one and a half inches thick, and are 
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fastened on the cylinder by screw clamps. The outer cylinder is 
lined with a leaden cylinder closely fitting against the inner walls 
of the outer case or cylinder. The seams of this leaden cylinder 
are burned together, and the edges, both of the top and bottom, of 
the ieaden cylindrical lining are turned back so as to overlap the 
flanges of the iron outer case. A leaden top and bottom are then 
placed upon the outwardly turned edges of the inner lead vessel, 
the said top and bottom being each of sufficient diameter to cover 
the flange. On the outside of the top and bottom of tne inner vessel 
are placed the top and bottom of the cast-iron outer vessel, and said 
top and bottom are drawn down close upon the flanges of the cast- 
iron cylinder, or at least as close as they can be, when it is consid- 
ered that the leaden flanges intervene between the flanges of the 
cylindrical outer case and the cast-iron top and bottom. This con- 
struction of generator may, according to the patent, also be adopted 
in constructing the receiver or the vessel which contains the water, 
common soda water or other fluids impregnated with carbonic-acid 
gas, and the said receiver must be of sufficient strength to bear the 
pressure of from six to eight atmospheres or more. The receiver or 
fountain is described as being deeper or longer than the generator, 
but otherwise and with this exception the outer vessel of cast iron 
for the receiver appears to be exactly like the outer vessel of the 
generator. The lining of the receiver or fountain is to be made 

of tin and the seams are to be burnt together, the said tin 
1002 lining for the receiver being in all respects, as far as construc- 

tion goes, like the lead lining of the generator. 

This patent of Hicks’ shows that it was old to make both soda- 
water generators and receivers of an outer case or shell having suf- 
ficient strength to bear the internal pressure without yielding or 
stretching, and that within such rigid outer containing vessel both 
lead and tin linings had been placed for the purpose of preventing 
the contents of the vessel from acting upon or being acted ‘upon by 
the material of which the outer vessel is composed. The patent 
also shows that it was old to make the lining of either lead or tin 
and place it within the outer case and then attach the top and bot- 
tom lining to the lining of the cylindrical body by the pressure of 
the head and bottom, holding the two parts of the lining in contact, 
so as to make a tight joint without the parts being necessarily sol- 
dered, one to the other, and thus completing the inner vessel at the 
same time that the outer case or vessel was completed by clamping 
the top and bottom in position. By this act (completing the outer 
case) the inner vessel was likewise completed and made capable 
of preserving the contents of the vessel from any possible chance of 
contact with any portion of the surface of the exterior case. 

The next patent in order is the one granted to D. and T. Williams, 
dated June 30, 1863, and No. 39086. This patent describes a soda- 
water fountain which is to be portable. The entire vessel is to be 
constructed of either copper or galvanized iron. The top and 
bottom are attached by flanges to the cylindrical shell, said 
flanges projecting longitudinally from each end of the vessel. 
The proper neck and cock are provided for permitting the con- 
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tents to be withdrawn when desired. This patent shows that a gal- 
vanized iron fountain is old when arranged and constructed so that 
no flanges project radially therefrom, but said flanges bein 
1003 so arranged as to project longitudinally, thus giving a smoot 
exterior to the fountain, which enables such fountains to be 
packed as closely as can any description of cylindrical vessels which 
are without flanges projecting radially therefrom. 

The next patent in order is that of William Gee, dated Oct. 22, 
1867, and numbered 69986. This patent is for an improvement in 
the lining of soda fountains. ‘The fountain shown in the drawing 
and described in the specification is made up of two cast-iron halves, 
each having a radially projecting a at the point of union, 
through which flange bolts can be passed. Each half consists of a 
cylindrical portion, commencing at the flange and terminating’in a 
hemispherical end. The lining for this rigid case or shell is con- 
structed of tin, and is made of such a form that it will fit snugly 
within the halves of the cast-iron outer case. The lining is constructed 
in two parts, each one of which fits, as above described, into one of the 
cast-iron sections of the outer case. The lining for each section of 
the outer case is provided with a flange, which overlies the cast-iron 
flange of the case within which the lining is placed; thus when the 
halves of the outer case, having the lining within them, are placed 
together a tight joint is made where the flanges of the two linings 
meet between the flanges of the halves of the outer case by reason of 
the pressure which forces the linings together between the flanges. 
Every portion of the interior surface of the cast-iron vessel is effi- 
oer protected by the tin lining. This patent shows that it was 
old to construct a soda-water fountain having a tin lining within a 
rigid exterior case, and which tin lining covered all portions of the 
interior of the case, and was made tight at the point of union by 
being forced into contact with sufficient force to make the joint bear 
the pressure without leaking’ Jt will be noticed that in the four 

patents last referred to no vessel is described having an outer 
1004 case which is completed after the inner lining is completed— 

that is to say, in the previous patents referred to in this an- 
swer the completion of the inner case so that it may be tight was 
dependent upon the completion of the outer vessel, the completion 
of which closed the inner vessel. 


Adjourned to 2.30 o’clock p. m. 


New York, November 19th, 1881—2.30 o’clock p. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Continuation of the examination of Mr. Brevoort: 


The patent to which I am now about to refer is distinguished 
from those previously referred to and which related to an inner and 
outer vessel, in that the inner vessel is made continuous by solder be- 
fore the outer vessel is placed around it in the completed form. The 
patent to which I refer is the patent to Theodora R. Cook, dated 
47—119 
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November 5th, 1867, No. 70414. This patent describes a cask or 
barrel within which isa continuous lining formed of sheets of block 
tin united by solder. The head and bottom of the barrel are to be 
removed, and fourpieces of sheet block tin cut to fit the interior vertical 
surface of the barrel are placed therein and are rubbed with a burnisher 
or like device to make them fit the inequalities of the interior surface 
of the barrel, and such four pieces of block tin are then soldered to- 
gether so that they form a complete lining. The head and bottom 
of the lining of block tin are then soldered to the upper and lower 
margin of that portion of the block-tin lining whieh covers 
1005 the vertical portion of the barrel, and when thetop and bot- 
tom of the tin vessel are thus soldered to the rest of the lining 
a continuous tin vessel results. The head and bottom of the wooden 
cask or barrel can now be placed in position for the purpose of fur- 
nishing the proper support for the head and bottom of the interior 
vessel ; but the placing in position of such wooden head and bottom 
in no way affects the continuity of the inner tin continuous vessel. 
This patent clearly shows that it was old to first form a continu- 
ous tin vessel, continuous in the sense that all its joints are soldered, 
the only openings or breaks in the continuity of the vessel’s surface 
being those which are made necessary by the pipes used to charge 
and discharge the vessel. The patent also shows that it was old 
after such continuous block-tin vessel had been formed to give to 
it strength to enable it to hold water containing gases under press~ 
ure, the enclosing shell in this case being of wood and being suffi- 
ciently strong to support against the internal pressure the inner 
continuous tin vessel at all parts. It will be noticed that the cask 
has no radial flanges, omnis being provided with the usual bilge 
commonly found upon casks, and likewise with the usual chimes. 


Adjourned to Monday, Nov. 21st, 1881, at 11 o’clock a. m. 


1006 New York, November 21st, 1881—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: I. H. Betts, Esq., and E. C. Webb, Esq., for defendant ; 
James Turk, for complainant. 


Continuation of examination of Mr. BREvoort: 


Q. 6. Please state whether you have read the evidence of A. D. 
Puffer and G. D. Dows, as embodied in this record, in regard to the 
construction of lead-lined generators for a long series of years past 
and of tin-lined fountains from as early as 1869, and state whether 
you understand the same and the diagrams and exhibits therein 
referred to. 


Recess for lunch. | 
New York, November 21st, 1881—2.30 o’clock p. m. 
Present: Counsel for respective parties. 
Continuation of Mr. Brevoort’s testimony: 


A. T have read _ the testimony of the two witnesses referred to in 
the question. I have also examined the exhibits produced by the 
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two witnesses, and I think that I understand the structures shown 
by the exhibits and the method of manufacturing such structures 
as described in the testimony of the two witnesses referred to. 
Q. 7. Compare the construction of generators described and illus- 
trated by Messrs. Puffer & Dows with the construction of 
1007 fountain described in the first three cluims of reissue 8834 
and state whether any of said generators—if so, which ones— 
are substantially like fountain referred to in said first three claims, 
and give your reasons for the opinions which you may express. 
A. To make my answer intelligible I will first state what my un- 
derstanding is of the invention referred to in each one of the first 
three claims of the Matthews reissue 8834. 


Further examination of the witness, Henry L. Brevoort, adjourned 
till Wednesday, November 23d, at 10.30 a. m. 


New York, November 23d, 1881—10.30 a. tn. 


Met pursuant to adjournment. 
Present: F. H. Betts, Esq., and E. C. Webb, Esq., for defendants, 
and Samuel R. Betts, Esq., for complainant. 


Continuation of the examination of Mr. BREvoortT: 


A. (Continuation of answer to question 7.) The first claim of the 
reissue is for a combination consisting of the following parts: An 
inner continuous tin vessel, a neck to the continuous tin vessel, and 
a rigid enclosing shell made in sections. The second claim purports 
to be for an article of manufacture consisting of the tin vessel re- 
ferred to in the Ist claim, and the rigid enclosing shell, also referred 
to in the Ist claim. This article would be entirely useless were it 
not provided with a neck such as is referred to in the lst claim. The 

third claim is for the same inner continuous vessel, made of 
1008 tin, as is referred to in the first and second claims, which ves- 

sel is to be entirely continuous within the covering. The 
third claim also refers to the same exterior covering as is referred to 
in the Ist and 2d claims, and the third claim stating that the sections 
of the exterior vessel are to be united after being placed around the 
interior vessel. As this is the only method of making “the rigid 
enclosing shell made in sections ” of the first claim and the “ cylin- 
der C and ends B and B'” of the second claim, I presume that -the 
sane exterior covering, having the same method of structure in re- 
lation to its parts and to the interior vessel, is referred to in all three 
claims. The combination of the 3d claim would be entirely useless 
without the neck referred to by terms in the first claim, and conse- 
quently, as in the case of the second claim, I think that in the said - 
third claim the neck 6 must necessarily enter into the combination 
as an element thereof. It will be seen from the above that the three 
claims are in substance for the same thing, or rather that the same 
thing is claimed in each claim in a different way. I will now state 
what I understand the vessel referred to in the Matthews reissue to 
be and how the said vessel is to be made. The vessel described is 
u soda-water fountain so constructed as to be capable of holding 
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water impregnated with gas while under great pressure, and the 
vessel is to hold the water and the gas in such a way that said ma- 
terial shall not be deleteriously affected by being allowed to come in 
contact with any metal other than tin, which has long been known 
as one of the best metals with which to line a soda-water fountain, 
as lead has been known for many years as the best metal with which 
to line a generator for manufacturing the gas which is to enter in as 
one of the component parts of the beverage known as soda water. 
It is very old to construct soda-water fountains with a rigid enclos- 
ing shell made up in sections and lined with block tin in contra- 

distinction to an interior lining consisting ‘of a wash of 
1009 tin upon the inner surface of the rigid metal composing the 

fountain ; and it is also old in such block-tin-lined fountains 
tuso construct the lining that the contents of the vessel shall be pre- 
vented by such lining from coming in contact anywhere with the 
exterior enclosing rigid vessel. Consequently the Matthews reissue 
cannot be viewed in the light of the first patent, which informed 
the public that to make a good soda-water fountain a rigid enclos- 
ing shell should be used having an interior lim g of block tin to 
prevent the contents of the vessel from being deleteriously affected 
by the metal of the enclosing rigid shell, and consequently that 
which is set forth as the invention of the Matthews reissue must be 
limited to the method of forming the vessel described in the said 
reissue or to the article which results by the practice of the Mat- 
thews method. Matthews states as follows: “ My invention consists 
in a novel construction of a tin-lined steel fountain for soda water 
and other aerated or gaseous liquids.” * * * The specifica- 
tion then proceeds and recites certain benefits which flow from the 
use of the Matthews invention, which benefits are said to be con- 
venience in packing, ability to resist interior pressure without per- 
manent lateral distension, and also durability in use. The para- 
graph ends with the following statements: “ Fountains for the like 


purpose as previously made have been largely expansive and retain - 


the set given to them by extension and being otherwise objection- 
able.” So far as I know the state of the art, this statement 1s abso- 
lutely untrue, for soda-water fountains have been made, and I am 
informed in very large quantities, the outer shells of which were 
made of cast iron, and which fountains were as capable of bearing 
the internal oe to which they were subjected as the Matthews 
fountain, and which were also fully as incapable of receiving and re- 
taining any set given to them bv extension. 
1010 In constructing the Matthews fountain according to the 
specification a vessel results as a consequence of his method 
without flanges of any kind projecting from the exterior of the ves- 
sel—that is to say, after the entire structure is put together, so far 
as the position of the parts is concerned, no two of those parts can 
then be secured to one another by rivets, screws, ete. This feature 
is prominently referred to in the Matthews reissue, and is supposed 
to add materially to the advantages derivable from the use of the 
Matthews invention. In constructing the Matthews article there is 
first produced by properly soldering together sheets of block tin of 
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the requisite shape a continuous vessel, continuous with the excep- 
tion of the neck 6.. This continuous vessel is, according to the Mat- 
thews reissue, so shaped as to have a cylindrical body and two hem- 
ispherical ends or heads, in the centre of one of which is found the 
neck 6. This vessel of block tin must be made perfectly continuous at 
this stage of the operation, for after it is placed within and is sur- 
rounded by the rigid enclosing shell no opportunity exists for com- 
pleting its continuity. With the Matthews construction, therefore, 
this inner block-tin vessel must be soldered up and made absolutely 
continuous at all parts by such soldering before being enclosed, if 
it is subsequently to serve the useful purposes described when within 
the enclosing outer shell. After the formation of this continuous 
block tin inner vessel the outer case may be formed. This outer case 
consists substantially of the following parts: A cylinder of galvanized 
sheet steel is to be made by riveting up the longitudinal seain ; 
upon this cylinder at one end is to be slipped a hemispherical 
head, which extends downward a short distance over the ex- 
terior surface of the cylinder before referred to. Through the 
centre of this head, which may be made of galvanized sheet steel, 

isa hole for the passage of the bung. This hemispherical 
1011 head may now be soldered at the point where it overlaps the 

cylinder to the said cylinder. The vessel of block tin must 
now be slipped into the partially-completed exterior shell or case, 
and this inner vessel of block tin must of necessity be made contin- 
uous by solder before the other or lower galvanized hemispherical 
sheet-steel end of the outer case is slipped upon and over the exte- 
rior surface of the lower end of the enclosing cylinder or case. The 
lower end or bottom of the outer case is then soldered by its interior 
surface to the exterior surface of the lower portion of the cylindrical 
part of the enclosing shell. The vessel is now complete, and after 
the application of a nut and the necessary faucets, etc., may be filled 
with soda water and sent away for use by the consumer. Various 
methods may be followed in the construction of the Matthews vessel ; 
for example, one hemispherical end inight be attached to the cylin- 
der by rivets as well as solder, while, on the other hand, it would 
be impossible to attach both ends by rivets, from the fact that no 
flanges are used in the Matthews vessel. The inner vessel might be 
made continuous by solder before the heads, or one of them, of the 
enclosing shell were soldered in position ; but it is essential that the 
inner vessel should be made so continuous before the outer vessel is 
completely put together. Both of the hemispherical heads of the 
outer vessel may be placed in position around the continuous inner 
vessel and be soldered to the cylindrical portion of the outer vessel 
simultaneously, or one hemispherical head may be placed in posi- 
tion and soldered and then the other. Whatever course may be fol- ° 
lowed in the construction of the Matthews vessel the following points 
are essential: Ist, both heads or ends of the outer shell cannot be 
united to the evlinder of the outer shell by rivets ; 2d, the block-tin 
vessel must be made continuous before it is enclosed by the three 

parts forming the outer shell, for it cannot be made contin- 
1012 uous by the act of completing the outer shell—that is to 
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say, simultaneously, the inner tin vessel and the outer tin vessel 
cannot be completed and made both continuous. The Ist, 2d, and 
3d claims all relate to the combination of parts or tu the article 
formed by such combination, consisting of the inner vessel of block 
tin first made continuous by solder and then surrounded by a rigid 
enclosing shell made in sections, which outer vessel is to be made 
continuous after it is placed around the continuous inner vessel. 
Such structure must necessarily be supplied, as I have before said, 
with a neck or necks, as have been all soda-water fountains for many 
years, and consequently I do not think that the omission in the 2d 
and 3d claims of any reference to such neck necessarily excludes 
from that which is referred to in the said claims some neck for the 
purpose of filling and emptying the vessel, and consequently I have 
expressed it as my opinion that said three claims are substantially 
for the same invention attempted to be more securely covered by 
stating the same thing in substance in three different ways. 

I will now compare that which I understand to be the alleged in- 
vention of Matthews with the prior structures, consisting of soda-water 
generators, to which I am referred to in the question 


The further examination of Henry L. Brevoort is adjourned to 
Friday, November 25th, at 11 o’clock a. m. 


1013 New York, November 25th, 1881—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: F. H. Betts, Esq., and E. C. Webb, Esq., for defendant, 
and James Turk, for complainant. 


Continuation of answer of Mr. BrEvoort to question No. 7. 


These structures are shown by Defendant’s Exhibit “Sketch of 
Dows’ Generator;” also Exhibit “ Puffer Generator No. 1;” also in 
Exhibit “ Puffer Generator No. 2.”. From the testimony of Puffer 
and Dows I understand how such generaters were made, and from 
the exhibits above referred to I am fully informed as to the particu- 
lar formation of the articles when made. A soda-water generator is 
the vessel within which the carbonic oxide gas is generated by the 
admixture of acid and marble dust. It is important that such ves- 
sels should be strong, as they have to bear a very heavy strain—as 
heavy as a fountain. It also is important that the entire interior of 
such vessels should be protected by a suiiable lining from coming 
in contact with the contents of the generators, which would be by 
such contact soon destroyed. The three generators shown in the 
exhibits all have external shells or outer cases made of strong cop- 
per, and each vessel or generator is lined with a continuous lining 
of sheet lead, which is the best material for resisting the action of 
the contents of the generators. Two of the generators shown in the 
exhibits are cylindrical, with hemispherical ends; one of them—the 
third—is egg-shaped. There are no flanges upon the outer shells of 

auy one of the generators projecting in any direction there- 
1014 from. Referring to the Puffer Generator No. 2 and the 
Dows Generator, I will briefly describe, as I understand it, 
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the method of constructing the said two vessels; and, as the said two 
vessels are substantially alike, I will consider them together. A 
cylinder or outer body of copper, of sufficient thickness to give the 
requisite strength, is first formed. Next a hemispherical head, 
formed of the same material, is brazed in one end of the copper 
cylinder; a complete inner vessel is then formed of sheet lead, con- 
sisting of a leaden cylinder, having two hemispherical ends tirmly 
attached thereto by soldering or by the well-known process of 
burning the joints. This inner lead vessel or lining is then slipped 
into the copper cylinder having the hemispherical head, and when 
the lead vessel is so placed within the incomplete exterior copper ves- 
sel or shell the said lead lining is continuous in the same sense that 
the tin lining of the Mathews fountain described in the reissue is 
continuous—that is to say, it is a complete vessel, soldered or 
burned together wherever a joining has been made, leaving no 
joints which are subsequently to be made or formed during the 
process of completing the outer case or shell. After this com- 
pleted and continuous lead vessel is placed within the incom- 
plete copper exterior, the hemispherical top of the copper shell is 
then, by a band of solder, secured to the upper portion of the cop- 
per dn fe ne The hemispherical ends of the copper cylinder are 
made in diameter large enough to fit over the exterior surface of 
the copper cylinder at the ends. The lead lining of these generators 
are at the point where orifices are made in the copper vessels drawn 
up through said openings so as to form necks and protect the copper 
vessel at such openings. Within the generators are agitators operated 
by a crank and shaft, which agitators are used for the purpose of 
stirring up the contents of the generators. The Puffer Generator No. 

1 is substantially like the two generators described, with- the 
1015 exception that the copper cylinder is divided in the middle, 

each half being brazed to the hemispherical end and the 
solder band being applied to join the two halves at the middle of 
the vessel. This generator differs from the other in that it is egg- 
shaped and not cylindrical, with hemispherical ends. Two of these 
generators, to wit, the ones first referred to in this answer, are prac- 
tically structures identical with that shown in the Matthews reissue, 
both as to form and method of manufacture, and they differ from 
the Matthews fountain only in material and in the fact that they have 
within them agitators. The copper shells of the generators are 
equally as efficient as the steel shell referred to by Matthews for 
resisting the internal pressure, the only difference in this connec- 
tion between steel and copper being that a thinner steel shell can be 
used for resisting a given pressure than with a shell made of copper. 
This difference ur change in material is not material, and this is 
particularly true when the fact is considered that Matthews in his 
reissue nowhere assigns any particular thickness to his steel shell, 
but leaves that to the discretion of any mechanic attempting to prac- 
tice his invention. Steel and copper were known at the date of the 
Matthews patent as suitable materials for making a vessel capable 
of withstanding a large bursting pressure, and that either one or 
other of these materials were serviceable in this situatioy was a por- 
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tion of the common stock of knowledge possessed by any mechanic 
who might be called upon to construct such devices. It was also 
well known in the art that the lining for a fountain should be of 
sheet block tin, and that the lining for a generator should be of lead, 
a single patent granted many years ago describing both the fountain 
and the generator, the former of which, the patent states, should be 
lined with sheet block tin, while the latter should be lined with 
lead. The same thing can be said as to the egg-shaped gen- 
1016 erator, except that its shape and the number of pieces used 
in making it differ from the Matthews fountain. Any one 
desiring to make a soda-water fountain need only have copied the 
old generators, substituting tin for lead and omitting the agitator. 
The result of such structure would have been a fountain having the 
same parts and put together in the same way as the Matthews 
fountain. Merely to copy the old generators in form and construc- 
tion, substituting tin for lead, would not, in my judgment, involve 
an invention, in view of the fact that every one knew that if a fount- 
ain was to be made tin was the material to line it with, and that. if 
a generator was to be made lead was the proper material to line it 
with. It is true that the old generators had a solder band around 
them, but this was used merely to give additional strength, the 
joints covered by such solder band having before the application of 
said band been attached together. It was also a part of the common 
knowledge possessed by any one skilled in the art that a fountain did 
not need an agitator, while a generator did. It would not have con- 
stituted any patentable invention to have described the old gener- 
ator shell with the tin lining instead of a lead lining and without 
un agitator as a good construction for a4 fountain, as the thing thus 
described would have been in substance a generator turned into a 
fountain in a well-known way by the omission of parts which were 
known to be useless in a fountain and by a change of material, 
which change it was well known should be made when a generator 
or vessel of that description was to be made, so as to serve as a fount- 
ain. For these reasons I think that, in view of the generators above 
described and referred to, which show a structure so like the Mat- 
thews structure that invention was not required to pass from the 
one to the other, and that in view of these said generators the three 
first claims of the Matthews reissue do not show in substance any- 
thing which is new. 
1017 q. 8. Compare the construction of tin-lined fountains of 
1869 of said Puffer and Duws with the construction of fount- 
ain described in the first three claims of reissue 8834 and state 
whether they or any of them are like or unlike the thing claimed 
in the three claims of the said reissue and give your reasons for any 
opinion you may express. 

A. I have made the comparison called for in the question and I 
think that some of the fountains, to wit, the Dows 1869 fountain 
and the Exhibit Benedict Copper Fountain, do show the invention 
of the three claims of the reissue, or rather do show structures which 
so closely resemble the structure claimed that invention would not 
be required to construct that which is referred to in the claims. The 
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Exhibit Puffer Fountain No. 2 does not, in my opinion, show the 
invention of either one of the three claims of the reissue. - 

It is needless for me to restate in this answer what I understand 
to be claimed in the three claims of the Matthews reissue, for the 
reason that I have already given my understsnding of the Matthews 
invention in a previous answer. Referring now to the Benedict 
Copper Fountain I find that such device consisted of an external 
shell of copper of sufficient strength to withstand the strain of the 
compressed gases within it. This shell or outer casing of copper 
was made up in two halves, joined at the centre, each half bein 
made up of a cylindrical portion and a hemispherical head bend 
thereto. Within this copper shell there was a continuous tin lining 
made in two halves joined at the centre. In constructing this fount- 
ain I understand that the two copper halves were first formed, and 
that then the continuous inner tin vessel was brought into sha 
and united at the centre so as to be continuous in the sense of the 
inner tin vessel of the Matthews reissue. After the continuous tin 
vessel was thus formed the copper halves were united around it, 

inclosing and supporting the tin inner vessel at all points. 
1018 The proper bung was then attached, the tin of the inner 

vessel being drawn up through the opening in the outer ves- 
sel, thus forming a neck.. The fountain was provided with trun- 
nions upon which it could be oscillated when desired. In this 
fountain, as in the case of the Matthews fountain, the inner vessel 
of tin was necessarily nade continuous before the exterior vessel of 
copper was completed. The Dows 1869 fountain hasan outer case 
or shell of copper formed in four parts, each half being formed of a 
copper cylinder with a hemispherical head brazed on said cylin- 
drical portion. 


Adjourned to November 28th, 1881, 11 a. m. 


New York, November 28, 1881—11 a. m. 


Met pursuant to adjournment. 
Present: F. H. Betts, Esq., and Ernest C. Webb, Esq., for defend- 
ant, and James Turk, Esq., for complainant. 


Continuation of the examination of Mr. BREvoort and answer 
to Q.8: 


A. Surrounding the exterior copper vessel when completed is a 
band of copper, which gives additional strength to this central joint 
when the fountain is completed. This fountain has an inner con- 
tinuous tin lining, continuous in the same sense that the block-tin 
lining of the Matthews fountain is continuous. 

That is to say—the inner tin vessel is by solder made into a com- ° 
plete and continuous vessel before it is finally inclosed within the 

outer shell or case. The inner tin vessel is made in halves, 
1019 each half consisting of a cylindrical portion and a hemi- 
spherical head soldered thereto, the halves of the tin vessel 
being so made as to accurately fit inside of the halves of the copper 
exterior vessel. The interior tin vessel is now made gontinuous by 
48—119 
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soldering the central circumferential seam. The continuous tin 
vessel thus formed is then enclosed by the two copper halves con- 
stituting the exterior vessel and these two copper halves are then 
joined together by solder and by a copper band sweated on over the 
central circumferential seam. Trunnions are provided for oscillating 
fountain, and the proper neck is made so that communication can 
be established between the interior of the tin vessel and the outside 
air. 

These two fountains, to wit, the Benedict copper fountain and the 
Dows 1869 fountain, both, in my judgment, shgw in substance that 
which is referred to and claimed in the first three claims of the 
Matthews reissue. Both fountains have a continuous tin inner 
vessel provided with a suitable neck, the said inner continuous tin 
vessel being enclosed in a rigid enclosing shell made in sections, and 
which sections are united after being placed around the inner con- 
tinuous tin vessel, the continuity of which inner vessel must be 
insured before it is enclosed within the outer case or shell; likewise 
both of the old fountains are so constructed that the final seam 
made between the parts of the outer shell is a seam which can alone 
be made by solder. Both of the old fountains are like the Matthews 
fountain, without flanges through which rivets could be passed after 
the parts of the outer vessel were in place around the interior tin 
vessel. It is true that in the case of the Benedict fountain and the 
Dows fountain the outer shell is of copper and is not made of steel, 
which is the metal specially referred to in the Matthews reissue, but 
copper is a metal sufficiently rigid to form the enclosing vessel, and 

a mere change of material would not constitute an inven- 
1020 tion—that is to say, any one acquainted with the Benedict 

and Dows fountains and their method of structure would not 
have made an invention had he, in manufacturing such fountains, 
substituted the material sheet steel for the material sheet copper. 
It is also to be observed that none of the claims sued upon in the 
Matthews reissue refer to steel. It is my opinion that said two 
fountains do show the alleged inventions, or rather the single alleged 
invention, referred to in the first three claims of the Matthews 
reissue. 

That which is shown in Defendant’s Exhibit Puffer Fountain No. 
2, us explained by the testimony of Puffer, does not, as I understand 
it, show that which is referred to in the first three claims of the 
Matthews reissue. The exhibit does show a fountain having a 
copper exterior, the said copper exterior or outer enclosing vessel 
consisting of a dtbthaped bottom brazed to the cylindrical 
portion of the exterior shell and a hemispherical head, also of 
copper, attached to the upper end of the cylindrical portion of 
the enclosing shell. This fountain is lined throughout with 
block tin, but the said block-tin lining is not made into a con- 
tinuous vessel before the exterior shell is completed, as must be 
the interior vessel described in the Matthews reissue, the con- 
tinuity of which must be insured before the parts of the outer ves- 
sel are finally put into position around the inner continuous ves- 
sel. The Exhibit Puffer Fountain No. 2 is made substantially as 
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follows: The cylindrical portion of the outer case or shell with the 
bottom brazed to it is first formed; then a cylindrical vessel of tin 
with a bottom soldered to it is formed to fit within this enclosin 
shell and is soldered thereto near the upper margin of the cylindri- 
cal portion of the outer vessel. The hemispherical head of the 
outer vessel is then formed and is lined with block tin, which block 
tin is drawn through the hole in the centre of the a 

head, thus forming a proper neck for the fountain. The cop- 
1021 per head with the tin lining is then placed within the cylin- 

drical portion of the vessel previously described, and the parts 
are united by solder,which operation simultaneously unites the a r 
head of the exterior shell to the cylindrical part thereof, and ike- 
wise unites the tin linings of the hemispherical head and of the cyl- 
inder and bottom of the vessel. Two ways are shown in the exhibit 
of arranging the lining of the hemispherical head. On the right- 
hand side of the drawing the lining of the head is shown as turned 
up around the edge of the copper head, while on the left-hand side 
it is not so turned up, but projects downward a short distance into 
the interior of the vessel. Whichever method is adopted, however, 
it is evident that the said exhibit does not show that which is re- 
ferred to in the first three claims of the Matthews reissue, for the 
reason that I do not find in the exhibit or in the testimony of Puffer 
describing it that which is referred to in the Matthews reissue, to 
wit: An inner continuous vessel, which is first formed and made 
continuous, and which is then, after baving been so made continu- 
ous, is then surrounded by a rigid enclosing shell made in sections; 
but, on the other hand, the Puffer fountain last referred to is in con- 
struction substantially different. the inner tin vessel and tue ex- 
terior enclosing vessel being formed at the same time and by the 
same operation, which is a method of construction entirely outside 
of anything described in the Matthews reissue, and is a method 
which could not be practiced with the Matthews form of construc- 
tion. 


1022 New York, Nov. 28, 1881—1.30 p. m. 
Met pursuant to adjournment. 


Present: F. H. Betts, Esq., and Ernest C. Webb, Esq., for defend- 
ant, and James Turk, Esq., for complainant. 


Continuation of the examination of Mr. BRevoort: 


Q. 9. Please examine the Bekkenhuis fountain and the evidence 
of John Bekkenhuis relating thereto, and state if you understand 
the same. If so, compare the same with the construction of fount- 
ain described in the Matthews reissue No. 8834 and referred to in 
the first three claims thereof, and state whether they are alike or un- 
like and give your reasons for any opinions you may express. 

A. I have carefully examined the Bekkenhuis exhibit, consisting 
of a fountain divided longitudinally through the centre, and I have 
also examined a drawing marked Defendant’s Exhibit Bekkenhuis 
Fountain. The Bekkenhuis fountain consists, as I understand it, 
of a cylindrical outer shell of copper having a digh-shaped bottom 
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brazed to the lower end of the coppercylinder. Within this copper 
cylinder, with the bottom brazed to it, is then placed a block-tin 
lining. The next operation, as described by the witness Bekkenhuis 
in his testimony which I have read, is to make the partially-complete 
tin inner lining complete and continuous by soldering a top upon 
it. Thus a complete and continuous block-tin inner lining is formed, 
made up of a cylindrical portion having a bottom and top soldered 
thereto. After the completion of this tin inner continuous vessel 

the outer or copper shell of the fountain was completed by 
1023 placing upon it and over the top of the tin lininga copper head ; 

this copper head was fastened to the upper portion of the cylin- 
drical copper outer vessel by solder. A neck wasthen formed by draw- 
ing the tin up through a hole made in the centre of the —_ head. 
A band of solder is placed at the point where the copper head joins 
tne copper cylinder. In the case of the fountain produced by Bek- 
kenhuis and cut in two longitudinally the upper portion of the tin 
vessel is not made of a single sheet, but is composite. (The wit- 
ness explains why such construction was adopted.)) There are 
also, I notice, some slight defects in the tin lining of the cut 
fountain exhibit which the witness seems to think was due to 


- carelessnesson his part during the process of manufacture. This fount- 


ain, like the fountain and generators before shown to me in this ex- 
amination, in substance shows the invention of Matthews as referred 
to in the first three claims of his patent, in that there is an exterior 
shell made in parts or sections, which exterior shell is sufficiently 
rigid to withstand the strain to which soda fountains are subjected. 
Within this enclosing shell is a tin vessel, made continuous by solder 
before the outer enclosing vessel is completed. I have before in this 
examination expressed the opinion that the substitution of iron for 
copper does not constitute any invention, in view of the well-known 
state of the art existing at the date of the Matthews patent. 

Q. 10. State whether, in your opinion, the material—copper—em- 
ployed for the outer shells of the Puffer and Dows generators and 
fountains and of the Bekkenhuis fountains is a rigid material in the 
sense of the Matthews reissue No. 8834, giving your reasons for any 
opinion you may express. 

A. It isa rigid material, in that a copper shell can be made to 
bear the strains to which a soda fountain is subjected, without ex- 
pansion and without receiving a permanent set, every bit as well 

us can a steel shell. It is true that a steel shell can be 

1024-1032 made thinner than a copper shell when it is intended 

, that it shall bear the same strain, and that possibly a 

steel shell is cheaper than a copper shell, but there is no doubt about 

the fact that copper can be made to do the work in a perfectly satis- 

factory manner, and in my opinion copper is a rigid inaterial for the 
enclosing shells within the meaning of the Matthews reissue. 
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1033 New York, Dec. 6, 1881—11 a. m. 


Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., for complainant, and E. C. Webb, 
Esq., for defendant. 


Defendant’s counsel states that Mr. Henry B. Renwick is unable 
to be present this morning on account of continued illness. Counsel 
also states that they propose to continue the direct examination of 
Mr. Brevoort. 


Continuation of the examination of Mr. BREvoort: 


Q. 14. Please compare the defendant’s fountain, Complainant’s 
Exhibit E, with the construction of fountain described in Matthews’ 
reissue No. 8834 and referred to in the Ist, 2d, and 3d claims thereof, 
and state whether they are substantially similar or dissimilar, giving 
your reasons for any opinion you may express. 

A. I have frequently made the comparison called for in the ques- 
tion, and [ do not think that Complainant’s Exhibit E does contain 
the invention of any one of the 3 first claims of reissue 8834. 

I will first refer to one of the elements of each one of the claims of 
the reissue, to wit, the inclosing shell made in sections, and I will 
give my reasons for thinking why said Exhibit E has not got a rigid 
enclosing shell which is substantially the same as the enclosing shell 
referred to in each one of the three claims. The reissue says as fol- 
lows: “C is the exterior shell or body proper, made of galvanized 

sheet steel, as may alse be the end caps B B', which are sol- 
1034 dered to or over the extremities of the same.” * * * JI 

also find further on in the specification of the reissue as fol- 
lows: “The end caps B B! are united to the body C without flanges 
or projections by tin joints, as at f f, made by soldering with pure tin, 
which, being a wringing metal, unites closely with the steel exterior 
to make a firm and durable joint as other solders we lead in 
them will not do.” It 1s apparent from the above that the rigid 
enclosing vessel referred to in the Matthews reissue is to be one 
without flanges of any kind extending either radially or longi- 
tudinally from the vessel. This construction necessitates the forma- 
tion of one of the juints by solder alone, and Matthews points out 
the particular kind of solder with which the joint is to be made, 
stating that solders having lead in them will not do for the purpose. 
This enclosing shell made without flanges and with one joint neces- 
sarily depending upon solder alone is the only form of enclosing 
shell described or shown in the Matthews reissue, and is, in my 
opinion, the shell referred to in each one of the 3 claims here in suit. 
Now, when I compare this with Exhibit EI find that the shell.of 
that fountain is so formed and constructed as to enable all the joints 
to be united one to the other by rivets passing through parts of the 
sections of the shell, and to enable this to be done the outer shell is 
constructed with a flange projecting longitudinally therefrom, which 
flange is made up of a prolongation of the cylindrical case or body, 
and the tongthening ring applied thereto externally, and also 
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of the downwardly-turned portion of the dish-shaped bottom pro- 
vided with a-strengthening ring soldered within the said down- 
wardly-turned portion of the dish-shaped bottom. This flange 
projects below the vessel, and through its parts the thicknesses 
of metal rivets are passed, thus making the joint between the 

bottom of the case and the cylindrical portion thereof a 
1035 joint depending for strength upon rivets, as is also the 

case with the joint uniting the head to the’ cylindrical 
vessel and the longitudinal joint of the said cylindrical vessel. 
This construction and the benefits gained thereby cannot be had 
with an outer case constructed in accordance with the description of 
the Matthews reissue, and also it is not material in Exhibit E that 
any one part of the outer case should be so attached to any other 
portion of the outer case by solder in such a way as to derive its en- 
tire strength from such soldered joint; but, on the other hand, in 
Exhibit FE the soldered joints are never called upon to bear the entire 
strain, but which strain is borne by the rivets used at all the joints. 

As I have said, I think it essential in the Matthews invention that 
the outer case or shell should be flungeless, as specifically described 
by him, and that this outer vessel is the one referred to in each one 
of the claims. Now, Exhibit E has nota flangeless outer vessel, but, 
on the contrary, is specially provided with flanges su that rivets can 
be used at all the joints. For this reason I am clearly of the opinion 
that the said Exhibit E does not contain the combination referred to 
inany one of the first three claims of the Matthews reissue. 

I am informed that the fountain, Exhibit E, is not soldered with 
pure tin solder, which, according to the Matthews reissue, is the only 
description of solder capable of being used for making the lower 
joint f, other solders, having lead in them, being specially disclaimed. 
Exhibit E is, as I have said and'as I am informed, soldered, so far 
as the outer case is concerned, with solder having a large proportion 
of lead in it. When it is considered that one of the joints of the 
Matthews fountain must necessarily depend for strength upon the 
solder alone it is easy to see why with his form of fountain the use 
of pure tin solder was necessary, while in Exhibit E, when the joints 

depend for strength upon the rivets, that any kind of solder 
1036 which will fill thecavities will answer the purpose. Thisshows 

clearly the distinction which exists between the outer shell of 
Matthews patent and the outer shell of Exhibit E, and is a clear 
demonstration of the fact that the two things are substantially differ- 
ent In capacity for use and in their structure. 

I do not know and cannot determine how the inner tin vessel form- 
ing a part of Exhibit E was made. If said inner vessel was made 
continuous by solder before the outer case or shell was placed around 
it, then the said inner vessel was continuous in the same senseas the 
inner vessel of the Matthew reissue is continuous. If, however, the 
inner vessel is not made continuous by solder before the outer vessel 
was placed around it in Exhibit E,then said inner vessel did not 
possess that feature which is essential for the inner vessel of the Mat- 
thew reissue, to wit, complete continuity by solder before the outer 
case is finally placed in position around it. AsI have said, I cannot 
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tell how the inner vessel of Exhibit E was made, and consequently 
I cannot tell whether said inner vessel is continuous in the sense of 
the vessel referred to in each one of the three claims of the Matthews 
reissue sued upon. However this may be, the inner vessel of Ex- 
hibit E differs from the inner vessel of the Matthews reissue in that it, 
like the outer case or shell, is formed with a flange, which is a form 
of construction that could not be adopted with the vessel shown in 
the Matthews reissue. 

I have said in a previous part of this deposition, referring to the 
Matthews reissue and to the first three claims thereof, that each one 
of said claims, in my opinion, involved a neck, 5, as a necessary ele- 
ment of each one of the said claims. Now, I atn in doubt as to what 
is meant in the Matthews reissue by the neck 6. When I refer to 
the original patent upon which reissue 8834 was had I find shown 
in the drawing the neck b, which in effect is a bung and which is not 
shown as attached to the fountain in any practical way so that it 

would resist the internal pressure or the strain due to setting 
1037 the nut d firmly home upon the washer e. In the drawing 

of this original patent no part of the tin lining of the fount- 
ain is carried up through the opening in the case or fountain, but 
the thin edge of the tin lining abuts against the outer surface of the 
bung, and, su far as the description goes, this is the only means of 
attaching the bung or neck to the fountain. This construction is 
manifestly impracticable, and in the reissue I find that the drawing 
has been entirely altered and another method shown. In the re- 
issue the tin of the lining is brought up through the opening in the 
outer case or shell, and is made thick and solid and has screwed 
into it the screw coupling c. In the reissue the neck 6 is shown as 
that part of the tin lining which is carried up through the opening 
in the head. In the reissue the neck 6 and the screw coupling c are 
both shown as the same thing. It is true that the method shown in 
the reissue is about as weak and inefficient and impractical as the 
method shown in the original patent, and I do not think that in 
either a practical neck would be formed or one which would be an 


equivalent of the structure shown in Exhibit E, where no part of 


the tin lining is carried up through the opening in the top of the 
fountain, but in which the bung is secured in position and prevented 
from being driven out by a large flange which bears against the in- 
ternal surface of the head of the outer case or shell. No such secur- 
ing means are shown in the bung or neck, whichever it may be, of 
either the original or reissued patent, and the pressure of the con- 
tents of the vessel or the strain of the nut d, either in the original or 
reissued patent of Matthews, would draw the piece c from its posi- 
tion and destroy the apparatus if the effort was made to secure the 
nut firmly in position. Whether the construction shown in the re- 
issue or the construction shown in the original patent of Matthews 

be adopted, it is clear that Exhibit E has not got any sub- 
1038 stantially similar structure and consequently has not got the 

neck wLich is referred to specifically in the 1st claim of the 
reissue and which inferentially must be considered as forming a part 
of the combination referred to in 2d and 3d claims of the reissue. 
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I make two drawings, which I attach to this record, one marked 
original patent and the other marked reissue. These two drawings 
show, on a large scale, the construction of the apparatus shown in 
the drawings of the original and reissue patents so far as the neck, 
bung, or whatever it be named, is concerned. 

In the drawing A is the outer case or shell, B is the lining, C is 
what might be called the coupling, d is the nut, and e the packing. 
It will be seen from a comparison of these drawings that in the 
original the point of union z, between the piece C and the lining B, 
was relied upon to hold the piece C in position, the nut d and the 
washer ¢ both tending to draw the piece c from its position. 


e 


(Here follows diagram marked p. 1039.) 


In the drawing marked reissue the lining B is carried up through 
the opening in the outer case A, and the piece C is altered in shape 
and is screwed intu that portion of the lining which is carried 
through the hole in the outer case. The nut and washer d e are 
still used, but in this latter case the nut does not screw down upon 
the shoulder of the piece C, but the washer bears upon that portion 
of the lining which is carried up through the hole in the outer case 
A and directly upon the outer case. Now, in the original patent, 
the piece which I marked C in my drawing is said to be the neck, 
while in the reissue that part of the lining B which is carried up 
through the hole in the case A is said to be the neck ; consequently, 
on a comparison of the original and reissued patents, I find the two 
separate and distinct points have each been termed and lettered “a 
neck, 6,” the part B of the reissue not — been described or shown in 

the original patent. If the reissue is correct Exhibit E has 
1040 nosuch part. If the original is correct Exhibit E has no 

part formed like said neck 6 and secured merely by being 
soldered to the abutting edge of the fountain lining. 

The part C of either the original or reissued patents of Matthews 
would be held in position alone by the tin, and the strength would 
depend upon the strength of the tin at the parts marked “ z” in the 
above drawings. It is clear that sufficient strength could not be 
obtained in this way. 


All reference to original patent of Matthews objected to as not 
responsive. 


(J. 15. Please compare the form of defendant’s fountain manu- 
factured by them since 1878, as described by the witness, Miller, and as 
seen by you in process of construction in the Iron Clad Co.’s factory, 
with the construction of fountain referred to in the first 3 claims of 
Matthews Reissue No. 8834, and state whether they are substantially 
similar or dissimilar, giving your reasons for any opinion you may 
express. 


Objected to as incompetent. 


_ A. I have frequently made the comparison called for by the ques- 
tion, and I am clearly of the opinion that the fountains described 
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by Miller as made by the Iron Clad Manufacturing Company since 
1878, and as seen in the process of manufacture ty me at their 
works, do not contain any one of the inventions referred to in the 
first three claims of the Matthews reissue. As I have before said in 
the course of this examination, I think that the same invention iu 
substance is referred to in each one of the three claims of the reissue 
sued upon. In my last answer I pointed out at great length why 
the shell of Exhibit E was not in substance the same shell or outer 

enclosing vessel or case as is referred to in the three claims 


1041 of Matthews, and these reasons are equally applicable in the . — 


comparison which I am now called upon to make. The outer 
shell or case of the defendant’s fountain, as described by Miller and 
as seen by me in the process of construction at the defendant’s 
works, consists essentially of a hemispherical head riveted to the 
upper portion of the cylindrical part of the fountain, the base of 
which cylindrical portion is strengthened by a hoop. The bottom 
of the fountain is formed dish-shaped with a flange projecting down- 
ward, through which and the base of the cylindrical portions rivets 
are passed after the bottom has been driven, by hammering, into 
position. Thus, as in the case of the Exhibit E, the outer shell or 
case of defendant’s fountain is not without flanges or projections, as 
is the outer case or shell of the Matthews fountain, and all the three 
parts of the case of the defendant’s fountain are united one to the 
other by rivets and not as in the Matthews vessel, in which one or 
two of the joints are to be made alone of pure tin solder. I am in- 
formed and believe that no pure tin solder is used for uniting the 
arts of defendant’s vessels, but that the joints or gaps are filled up 
4 the use of solder, half of which is lead. For the reasons given 
above and for the reasons given in my previous answer, I am clearly 
of the opinion that the outer case or shell of defendant’s fountain 
is substantially different from the outer case or shell referred to in 
each one of the 3 claims of the Matthews reissue. 

Now, in referring to Exhibit E in my previous answer, I said that I 
did not know how the inner tin vessel of that exhibit was formed, but 
I do know how the inner tin vessels of the defendant’s fountains are 
formed, and I know that they are formed in a substantially different 
manner and are substantially different vessels from anything which 
is described or shown in the Matthews reissue. As i have before 
said, each one of the claims of the Matthews reissue refers in sub- 

stance to an inner vessel of tin, the continuity of which vessel 
1042 must be ensured by solder before the parts of the outer case are 
ut around said inner vessel. Now, defendant’s fountains have 
not an inner continuous tin vessel of any kind in the sense of the Mat- 
thews reissue, but they do have an inner lining of block tin which is 
not continuous in the sense in that all its joints are soldered, one of 
the joints of the defendant’s vessel, to wit, the joint between the tin bot- 
tom and the tin cylinder, being made by pressure alone, as was the 
joint in the old Gee fountain. This contact joint between the portions 
of the tin lining is not made before the parts of the outer case are put to- 
gether, but is made when said parts are put together. This is clearly 
illustrated by taking the head marked “ Bottom for Partially Com- 
49—119 3 \ 
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pleted Fountain” and placing it within the open end of “ Defendant’s 
Partially Completed Fountain,” within which, for the purposes of il- 
lustration, it is ranged to fit and descend into the position which it is 
to occupy when the fountain is completed. Now, if the same head 
be taken and placed within the open end of “ Defendant’s Exhibit 
Partially Completed Fountain No. 2,” which I now produce, it will 
be found that the head will not drop into its final position, but that 
great force will have to be used to so drive it into its final position. 
This head and outer shell correctly shows the relative diameter of 
head and shell of defendant’s fountains as seen in the process of 
manufacture by me at the Iron Clad Manufacturing Co.’s works in 
Brooklyn. While being thus driven into the fountain the block-tin 
lining of the bottom, where it overlaps the flange thereof, will be 
brought forcibly into contact with the bottom of the tin lining of 
the cylindrical portion of the outer case, and in this way a contact or 
pressure joint will be formed and the vessel then, when the parts are 
riveted together, will be enabled to contain its contents without leak- 
age at such joints. ‘This is not, in the sense of the Matthews reissue, 

a continuous vessel, made continuous by solder before the 
1043 parts of the outer case are put together; but, on the other 

hand, the defendant’s inner vessel is not continuous in the 
sense that it is soldered at all its joints, and it is put together and 
formed into a vessel by the putting together of the parts of the outer 
case, a method of construction which is totally impossible with the 
Matthews form of vessel. Defendant’s inner vessel is no more a con- 
tinuous inner vessel than was the inner vessel of the Gee patent, in 
which the parts of the inner vessel were made tight only by pressure 
between flanges, which is precisely the same method as is employed 
in the defendant’s vessel. Now,I am clearly of the opinion that the 
tin linings of the defendant's vessels are not in any sense an equiva- 
lent for the only form of tin lining described and the only form of 
tin lining which can be used in the Matthews form of construction, 
in which latter the tin vessel must be made continuous by solder 
before the parts of the outer case are put together, while with the 
defendant’s vessel the inner lining is not made continuous by solder, 
and the parts of which inner lining are, for the first time, put to- 
gether when the bottom of the outer vessel is put in place. If the 
word continuous, as used in the Matthews patent and as applied to 
the inner tin vessel, should be construed to cover the defendant’s in- 
ner vessel, then it likewise covers the Gee vessel, as shown in the Gee 
patent and the vessel of the English patent, which patent describes a 
soda fountain lined with block tin. Each one of the 3 claims sued 
upon in the Matthews reissue refers to the tin vessel shown and de- 
scribed in said reissue and said claims can only refer to the form of tin 
vessel which is alone capable of use with the Matthews construction 
and an inner tin vessel, non-continuous, as used by the defendant, is, 
in my opinion, a different vessel in substance from that which is re- 
ferred to in each one of the 3 claims of the reissue. From the above it 

appears that the defendant’s vessels do not contain an outer case 
1044 or inclosing shell, which is substantially the same as the outer 

case or inclosing shell referred to in each one of the claims 
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of the Matthews reissue, and neither do the defendant’s vessels con- 
tain in substance the same inner or continuous tin vessel as is re- 
ferred to in each one of the 3 claims of the Matthews reissue; con- 
sequently it is my opinion that defendant’s vessels do nut contain 
the invention referred to in any one of the claims sued upon. Re- 
ferring now to the neck “db,” which is referred to in the first claim 
in terms and which, I think, inferentially enters into the combina- 
tion of the 2d and 3d claims, I do not think that the defendant’s vessels 
contain such a neck, “ 6,” as is shown in the reissue, aud they do not 
show a neck such as is shown in the original of the Matthews reissue 
attached to the fountain lining and held in place thereby, as shown 
in the original patent of Matthews. On the contrary, the bung of 
the defendant’s fountain has a large flange, one surface of which 
rests against the inner surface of the tin lining of the head of the 
vessel, and in connection with a nut or nut and washer on the out- 
side is thus secured in position, which is substantially a different way 
of securing the defendant’s bung in position from any method shown 
in Matthews’ original or reissued patents. I have already in my 
previous answer pointed out the discrepancy which exists between 
the drawing and description of the Matthews original and reissued 
patents. In so far as the neck 5 is concerned, the difference between 
these two is so great that I am left in doubt what is really meant 
by the neck 6. 1 infer, however, that the reissue is correct where 
tl.e tin lining is shown as brought up through the hole of the head 
of the case or outer vessel. Now, the lining of the defendant’s 
fountain never comes up through the opening in the head of the 
case or outer vessel, and consequently the defendant’s vessels have 
not got a neck in the sense of the complainant’s re- 
1045 & 1046 issue, and consequently if the neck is, as I think, an 
element of all three claims of the reissue the defend- 
ant’s fountains have not got such part or equivalent therefor. 
Referring to this difference between the Matthews original and 
reissued patents, I at one time thought that the intention had been 
to fasten the part marked c, or rather the part having a screw-thread 
on it at the top to the Matthews vessel, to the top of the outer shell 
by a ring of solder so that the device might have been made prac- 
tical and serviceable, but a moment’s consideration will show that 
the nut d and washer e, shown in both the original and reissue, pre- 
vent the use of such asolder ring or band as is shown, for example, 
around the bung of Defendant’s Exhibit Bekkenhuis Fountain. 


All reference to Matthews original patent objected to as not re- 
sponsive. 

Defendant’s counsel offer in evidence part of fountain referred to 
by the witness, and the same is marked Defendant’s Exhibit Par- 
tially Completed Fountain No. 2, J. A.S., examiner, December 6, 
1881. : 

Objected to as entirely incompetent. 


* * * * * * % 


1047 HENRY L. BREVOORT. 
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Direct examination closed. | 

Cross-examination of the witness adjourned at request of com- 
plainant’s counsel till after the conclusion of Mr. Renwick’s cross- 
examination. 

Adjourned to Dec. 7, 1881, at 11 a. m. 


1048 - New York, December 20th, 1881—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: F. H. Betts, Esq., for defendant, and A. V. Briesen, Esq., 


for complainant. 


Cross-examination of Mr. Henry L. Brevoort, Esq., by Mr. 
BRIESEN: ' 


X Q. 18. Are not the specifications of John Matthews’ patent 
128,411 and of his reissue 8834 word for word alike? 

A. No. 

X Q. 19. Please point out the differences. 

A. “ Parts of said body C that closely surrounds or fits over the 
tin lining A;” this is from the original patent. In the reissue the 
word “closely” is omitted. Excluding the claims, this is the only 
difference that I observe between the words ef the original patent 
and the words of the reissue. 

X Q. 20. 's that a material difference ? 

A. I think it is totally immaterial. 

X Q. 21. Have you ever seen the model filed by Mr. Matthews in 
the Patent Office in connection with patent 128,411? 

A. I have not. 

X Q. 22. Then you are not prepared to state, are you, which of 
the two drawings as to their different illustration of the neck 6 cor- 
rectly represents said model ? 

A. I am not. 

X Q. 23. Since when have you been enlisted toe oppose the 1nter- 
ests of Mr. Matthews with reference to reissue No. 88347 

A. I think before the suit of Matthews vs. Lelance and Grosjean 
Manufacturing Company was instituted. This was some time in 

1879, I think, but I am not certain of the date. 
1049 =X Q. 24. Have you been in the Patent Office at Washing- 
ton since then? 

A. I think not; I do not recollect having gone to Washington for 
four or five vears. 

X Q. 25. When first did you see a copy of patent 128,411? 

A. I think in August, 1879, or before. , 

X Q. 26. Did that copy have a drawing attached to it like the 
drawing on Defendant’s Exhibit Matthews Patent No. 2, so marked 
in the Iron Clad case, and which is marked Defendant’s Exhibit 
Origina) Matthews Patent in Elfers No. 2? 

A. It did not have a traced drawing, I think, but had a photo- 
ee drawing ; otherwise, as I remember it, the drawings were 
—T * * * * * * 
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X Q. 28. Do you or not know that a vacuum is frequently created 
wholly or partially in soda-water fountains? 

A. I do not know it of my own knowledge, but I have been in- 
forined that a vacuum is frequently formed within a soda-water 
fountain. 

X Q. 29. Who informed you that such was the case? 

A. I think it was Lucien Knapp; I do not very well see how the 
vacuum is formed in such vessels. 

X Q. 30. Does what is shown and described in Defendant’s Ex- 
hibit No. 1, Williams’ patent, anticipate the invention described.in 

reissue 8834? 
1050 ~=A. No. 
X Q. 31. Does what is shown and described in Defendant’s 
Exhibit No. 3, Tyler’s English patent, anticipate the invention de- 
— in reissue 8834? And state whether said exhibit is com- 
plete. 

A. First, it does not anticipate the invention of Matthews; sec- 
ond, a exhibit lacks some of the drawings ; it appears to lack sheets 
1 and 3. 

X Q. 32. Does Defendant’s Exhibit No. 4, Hick’s English patent, 
anticipate the invention described in reissue 8834 ? 

A. No; none of the patents that have been inquired about an- 
— what I understand to be the Matthews invention. 

Q. 33. Does what is shown in Defendant’s Exhibit No. 2, Gee 
patent of Oct. 23d, 1867, anticipate the invention described in re- 
issue 8834 ? 

A. I think it does not. 

X Q. 34. Does what is shown in Defendant’s Exhibit Lawrence 
Patent, being the patent of Cook & Lawrence, anticipate the inven- 
tion described in reissue 8834? ; 

A. It probably does not, though I am in doubt, and always have 
been, in respect to this patent. Certainly, after seeing it, it does not 
seem to me that it would have required invention to make the Mat- 
thews vessel; but, at the same time, the Cook outer vessel is not 
formed of a cylindrical body and two end caps, which slip over the 
exterior of the body and are soldered thereto. 

X Q. 35. Which of the first three claims of reissue No. 8834 
would, in your opinion, be infringed by the structure illustrated in 
Defendant’s Exhibit Lawrence Patent ? 

A. If any of them were infringed I think all three would be, 
from the fact that all the claims are practically, in my opinion, for 
the same invention ; in substance, however, the difference between 
the shell referred to in the Cook & Lawrence patent would probably 

be considered, when compared with the Matthews vessel and 
1051 its outer shell, as substantially a different construction, and 

therefore, with this view, the Cook & Lawrence structure, if 
made at the present day, would not infringe any one of the tbree 
claims. 

X Q. 36. On what side must the pieces of the lining be soldered 
when put together according to the “ Exhibit Lawrence Patent?” 
A. The pieces forming the lining of the vertical portion of the 
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barrel are soldered together; the solder would be applied on the in- 
side, as I understand it, and the lining of the head and bottom may 
be soldered to the other portion of the lining either on the outside 
or one on the outside and the other on the inside. 

X Q. 37. Do you know what kind of solder must be used to join 
the parts of sheet block tin together ? 

A. Solder having a portion of tin in it must be used. I do not 
know what other solders might be used. I should think the solder 
should be melted at a lower temperature than the material to be 
soldered. : 

X Q. 38. Is any solder exposed to contact with the liquid in Ex- 
hibit E? 

A. There appears to be at the top joint. 

X Q. 39. Do you know how much lead, when exposed in a fount- 


ain of the size of Exhibit E, will render the contents poisonous to 


human beings? 

A. 1 do not know exactly. 

X Q. 40. In testifying about the Williams’ patent, Defendant’s Ex- 
hii:t No. 1, you dwelt on the absence in that structure of radial 
flanges; why did you deem it necessary to say anything on the sub- 
ject of radial flanges ? 

A. I do not recollect now why I dwelt upon it, but I think that 
I probably did so because the Williams structure, like the defend- 
ant’s structure, are both provided with lonzitudinal flanges, and this 

similarity probably impressed my mind. 
1052. XQ. 41. Is the lining which is described in the Tyler pat- 
ent a continuous lining or a perforated lining ? 

A. As I understand it, it was a perforated lining and allowed the 
gas to pass between its exterior and the interior of the outer vessel. 

X Q. 42. Look at the Patent-Office copy of patent 128,411 now 
shown vou, and state whether the drawing thereon corresponds or 
not with the drawing in Defendant’s ‘Exhibit Matthews Patent No. 
2, which is also marked Defendant’s Exhibit Matthews Original 
Patent, so far as the portion marked 6 is concerned ? 

A. There is no 6 on the Patent-Oftice copy shown me that I can 
see. I] think the bung in the Patent-Office copy is intended to be 
the same as the bung in the traced drawing, but it is almost impos- 
sible to tell from the Patent-Office copy what the shape of the bung 
is. The two sides of the bung are shown in the Patent-Oftice copy 
as not alike. 


Copy referred to by the witness is marked for identification 


“Patent-Office Copy of Patent 128,411,” J. A. S., examiner, Dec. 
20th, 1881. 


X Q..43. Speaking of the third claim of reissue No. &834, you 
say that it states that the sections of the exterior vessel are to be 
united after being placed around the interior vessel. How are they 
to be united? 

A. The claim says substantially as specified, and leaves me to find 
out how they are to be united from the specification, whick describes 
the union as being effected with pure tin solder. 


a 
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X Q. 44. (Question repeated.) 

A. I do not see how I can answer the question more fully, but I 

will endeavor to do my. best. The head atid bottom which are to 

be united to the cylindrical portion are made larger than the said 
cylindrical portion and are arran to slip over the ends of 

1053 the cylindrical body. The overlapping portions -are then 
soldered to the cylindrical portion. 

X Q. 45. Are not the exterior shells of Complainani’s Exhibit E 
and of Exhibit Partially Completed Fountain united together by 
slipping them over the ends of the cylindrical portion, and then 
soldering the overlapping portions tu the cylindrical portions ? 

A. The head of Exhibit E and the other defendant's fountains 
which I have produced are slipped over the cylindrical portion, 
riveted to said cylindrical portion and soldered also thereto. I do 
not know whether they solder them first or rivet them first. The 
bottom is driven into the fountain, close contact between the tin 
lining of the bottom and the tin lining of the cylindrical portion 
forming a tight joint. The bottom is then riveted to the hoop, sol- 
dered to the et part of the cylindrical portion, and also to the 
cylindrical portion, and the opening left has some solder put in to 
make a smooth and even bottom. 


Answer objected to as evasive, in that the witness did not regard 
the houp which is riveted to the bottom as part of the lower head. 


X Q. 46. Supposing the lower head B', which is shown in reissue 
8834, were made of several pieces that were riveted together, would 
that, in your opinion, be a substantial departure from the invention 
claimed in reissue 8834? 

A. That depends on how the parts were riveted together. 

X Q. 47. Is neck 5 essential to what is shown in reissue No. 8834, 
and to the three first claims thereof? 

A. I think so; some form of opening must be had so that the 
vessel can be charged and discharged, otherwise a useless structure 

would result so far as a soda fountain goes. 
1054 X Q. 48. (Question repeated.) I did not ask you about the 
opening, but about the neck. 

A. The neck 6, as shown in the reissue, consists of the tin linin 
carried upwards through the outer case or shell. This is essentia 
in the structure shown in the reissue for holding the screw coupling 
c. Whether or not the claims refer to this particular piece of tin or 
whether they refer merely to an opening is a question about which 
I have had some doubt. The first claim in terms refers to this 
thickened piece of tin, and as the vessel of the second and third 
claims must have means for attaching the screw coupling ¢ I pre- 
sume this piece of tin is the part referred to in each one of the 
claims. 

X Q. 49. Then, as I understand you, supposing reissue 8834 to be 
good and valid, any one could avoid its three first claims by makmg 
the structure like Exhibit Matthews Fountain, which does not have 
the thickened piece 6 on the tin lining. Am I right? 

A. Yes; if the court construes the neck 6 to be the thickened por- 
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tion of the lining carried up through the hole in the outer case. If 
the court construes the neck } as an opening merely, through which 
the vessel can be charged and discharged, then, under the assump- 
tion of the question, tiie Matthews patent would not be avoided by 
a structure like Exhibit Matthews Fountain. 

X Q. 50. You have not answered my question. I desire you to 

state whether or not, in your opinion (without any reference to the 
robable opinion of the court), Exhibit Matthews Fountain would 
e covered by the first three claims of reissue 8834, supposing the 
same to be good and valid. 

A. Assuming the neck 6 to be an element of the claims, it would 
not be covered ; assuming that the neck 5 is merely the opening 
into the fountain, then the exhibit would be covered by all of the 
claims. My opinion is that the neck 8, so far as thfe reissue goes, is 

not shown in the exhibits. * 
1055 X Q. 51. You have still dodged my question by assuming 
ull sorts of possibilities. I desire to have the court know 
wheiher or not, in your opinion, Exhibit Matthews Fountain is cov- 
ered by reissue 8834, if said reissue is good and valid. 

A. Yes; providing the claims are not limited to the particular 
neck shown in the reissue. I cannot answer the question definitely, 
from the fact that the drawing of the original patent, narked Defend- 
ant’s Exhibit Matthews Patent No. 2 in one case and Defendant’s Ex- 
hibit Matthews Original Patent in another case, shows the neck 6 as a 
bung, while in the reissue it is shown as a portion of the lining car- 
ried through the outer case. I do not know which of these two are 
right. If the reissue is right, then Complainant’s Exhibit Matthews 
Fountain hasn’t got the neck shown in the reissue, and conse- 
quently is not covered thereby, if the claims are limited to that 
neck. 

All reference to the original patent objected to in this answer as 
not responsive. 

X Q. 52. Is the neck shown in Exhibit Matthews Fountain, in 
your opinion, the equivalent of the neck shown in the reissue 8834, 
so far as a comparison of the second and third claims with said ex- 
hibit is concerned ? 

A. Probably. 


Recess for lunch. 


New York, December 20th, 1881—2.30 p. m. o’clock. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Continuation of the cross-examination of Mr. Henry L. Bre- 
voorT by Mr. Brigsen: 


1056 X Q. 53. You testify, in answer to question 7, that you are 

informed that soda-water fountains have been made in very 
large quantities! the outer shells of which were made of cast iron. 
What was the source of that information and what kind of fount- 
ains were they ? 
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A. I think the information was furnished me by Mr. Peter De 
Lacy or by Mr. Lucien Knapp; the fountains which I understood 
were referred to were two iron halves having rounded ends and with 
a central radially projecting circumferential flange. 

X Q. 54. Have you ever seen one of them ? 

A. I think I have, but I can’t remember where I tried to recall 
the matter in my direct examination, but was unable to do so with 
any distinctness. 

Q. 55. Can you point to any patent granted before the year 
1872 in which is shown a soda-water fountain having a continuous 
inner sheet-tin lining and a sectional metallic enclosing shell ’ 

A. I cannot point to one which had a vessel continuous in the 
sense that all et were soldered together. 

X Q. 56. When you speak of a continuous lining what do you 
mean % 

A. I mean a lining which is made continuous by soldering all 
the seams of the lining together in contradistinction to a lining 
which is made so that it will hold its contents securely by jamming 
the metallic surfaces together without a solder union. 

X Q. 57. Then you apply the ternr “continuous” to the lining 
with your eye to the manner in which it was constructed, and not 
to its continuity as to the contents thereof? 

A. Either form of lining referred to in my last answer can be 
made tight, and I have applied the word “ continuous,” as suggested 
in the present question, to the way in which it is made tight. 

X Q. 3, Is the lining, in your estimation, continuous, no 
1057 matter how made, if it has holes in it that will allow the 

_— to reach contact with the enclosing shell? 

A. No. 

X Q. 59. Has Exhibit “ Bekkenhuis Fountain ” a continuous inner 
ining ? 

Ait has not got a continuous lining, but the lining is perforated 
at many places near the top. 

X Q. 60. Has it a neck analogous to the neck shown in reissue 
§834 ? 

A. It has a neck in the sense of an opening, but it has not got a 
neck like the reissue. 

X Q. 61. Is the lining of the Bekkenhuis fountain fastened to the 
bung — as to be a continuous structure therewith ? 

A. No. 

X Q. 62. You testify on your direct examination that the struct- 
ure shown in reissue 8834 has the lower head applied and soldered 
after the lining is completed; are you sure that you are correct in 
that assertion ? 

A. Either head may be soldered to the cylindrical portion to 
complete the outer case, and I am sure that the inner vessel must 
be made continuous before the end which is attached last is so 
attached in the cylinder. 

X Q. 63. You state also on your direct examination that the inte- 
rior surface of the head is soldered to the exterior surface of the 
cylinder C of reissue 8834. Are you certain that that is correct, or 
50—119 
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do you not find that the connection is made wholly on the outside 
of both parts? 

A. My attention for the first time has been called to a detail of 
the drawing which I had hitherto overlooked, probably because of 
an error in the drawing in Fig.1. The solder is shown in the draw- 
ing in Fig. 1. The solder is shown in the drawing as attaching the 
two ends to the cylinder by uniting the edge of the end to the sur- 
face of the cylinder C. If this is the method of applying the solder, 
then none of it is shown as entering between the inner surface of 

the end and the exterior surface of the piece C. I should not 
1058 think the fountain would be strong enough if the parts were 

united in this way, but I have never tried the experiment. 
I should think that the ends would have to be sweated onto the 
cylinder. 

X Q. 64. Do you mean to be understood as testifying that one of 
the heads of the Matthews construction could not be riveted to the 
cylinder without departing from the patent 8834 ? 

A. No; one head could be riveted to the evlinder. a, 

X Q. 65. How far does the body of the cylinder of Defendant’s 
Exhibit Partially Completed #ountain extend downward within the 
hoop that now embraces its lower end ? 

A. To within one-eighth of an inch of the bottom of the hoop. 

X Q. 66. How is that hoop fastened to said cylinder in defend- 
ant’s fountain ? 

A. It is soldered to it, and, I think, sweated thereto. 

X Q. 67. You have testified about sundry generators. Has any 
of them a flexible lining—by which I mean a lining not soldered to 
the surrounding shell ? 

A. Ido not remember all the testimony, but I thirk they were 
made both ways. As I remember it some of the witnesses who 
described the generators did not say anything about the soldering 
of the lining to the outer shell. | 

X Q. 68. Would a lining soldered to the outer shell throughout 
its extent be a flexible lining in the sense of the lining shown in 
reissue No. 8834? 

A. Not in the sense that it could be bent away from the shell. 

X Q. 69. Could a heavy solder band such, for example, as is shown 
at E in Exhibit Puffer Generator No. 1 be applied around a tin-iined 
fountain without melting the tin ? | 

A. I see no reason why it could not, if the fountain was filled 
with water and the band was applied carefully. 

1059 X Q. 70. You mean if the lining was filled with water? 

A. Ido. I should first make the fountain lining, then put 
the outer shell around it, then fill the vessel with water, which 
water would be held by the lining, and I then should apply the 
solder band carefully and slowly. 

X Q. 71. In your question 8 your attention was directed to fount- 
ains of ’69 of Puffer. Did you in answering that question refer to 
Exhibit Puffer 69 Fountain ? 

A. Yes; and to Defendant’s Exhibit Benedict Copper Fountain. 

X Q. 72. If copper is as rigid and desirable a material for the outer 


SE 


, 
ED 5 AE, 
‘ 


——@ = 


’ 
—— A ERED 5 ERNE ee | 
‘ 


—— =< 


THE IRON CLAD MANUFACTURING CO. 


shell as steel how do-you account for the fact that copper is no longer 
used in fountains ? 

A. I think the fact can be easily accounted for; iron and steel are 
cheaper than copper of equal rigidity. 

X Q. 73. Was not iron and steel cheaper than copper of equal 
rigidity at the time the Bekkenhuis fountain and the Puffer ’69 
fountain were made ? 

A. Yes; and at the date of the Williams} patents where sheet- 
iron, as shown. 

X Q. 74. Then how do you account for the use by Puffer and Bek- 
kenhuis of the more expensive copper ? 

A. They were angen accustomed to handling copper and 
accustomed to making copper fountains, and it probably never 
occurred to them to use any material other than copper, which had 
given satisfaction for a number of years when making fountains. 

X Q. 75. Does Defendant’s Exhibit Gee Patent of 1872, in your 
opinion, anticipate reissue 8837 as to its first claim? 

A. It does not show all the parts referred to in the first claim, but 

I do not think invention would be required to make the 
1060 things specifically referred to in the first claim after the thin 

shown in the Gee patent was known. In this sense I thin 
it anticipates the first claim. 

X Q. 76. Referring now to Exhibit “E,” did not the witness Miller 
in pees explain to you how it was made? 

A. He attempted to, but he was not sure. I think I made him 
explain it to me altogether three or four times, but I could not 
make up my mind that he knew anything about it definitely. 

X Q. 77. Does it not strike you as rather extaordinary, not to say 
suspicious, that the defendant, a responsible concern, employing 
scores of workmen and the best experts in the country, rests its de- 
fence in this case on the alleged inability of each and every one of 
its employees and experts to state how they have been making the 
most important products of their factory ? . 

A. I do not recollect the testimony exactly, but it strikes me that 
the defendants have very clearly proved how they make fountains 
to-day and how they have made fountains for a long time, and I do 
not think it strange that a workman should forget, after a —_ of 
years, the method of putting together a certain fountain; and, as I 
understand the matter, the defendants do not rest their defence on 
their workmen’s inability to remember, but, on the other hand, have 
frankly assumed the worst construction for their side of the case. 

X Q. 78. Was it not your duty to ascertain, beyond any doubt, 
how Exhibit E was made ? 

A. I did all I could to find out, and I might have found out per- 
haps if I could have cut the fountain up, which I was not allowed 
todo. I have given the best information I can from an inspection 
of the exhibit cut in two. 

X Q. 79. Is it your opinion that if a patentee describes in his 
patent the best mode of carrying his invention into effect any one 
can avoid and evade the patent by an inferior construction ? 
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1061 A. No; not if by an inferior construction is meant making 
the patentee’s article of a poorer material, for example. 

X Q. 793. Well, but suppose an inferior form of construction is 
followed leading to a substantial but inferior reproduction of the 
patented article? 

A. If the inferior article contained the patentee’s invention its 
mere inferiority would not, of course, prevent the patentee from cov- 
ering such article. 

X Q. 80. What kind of a joint do you consider the best for the 
outer shell of a soda-water fountain—a soldered or riveted joint ? 

A. I should think a joint that was made with rivets and with 
enough solder to make the joint tight would be the best. This form 
of joint would be strong, and very little solder would have to be 
used with it. 

X Q. 80}. How long does sheet block tin lining last in a fountain, 
do you know, and how long the outer shell ? 

A. I do not. know how long a time either lasts, but I should think 
that the shell would outlast the lining. 

X Q. 81. Now, for the purpose of renewing the lining, which joint 
is best—the soldered or riveted ? 

A. The soldered joint is the easiest to take apart; with the riveted 
joint the rivets have to be cut out. 

X Q. 82. When you say, in unswer to question 12, that in reissue 
8834 no means are shown in the bung or neck for preventing the 
piece C from being driven out do you mean to be understood as 
saying that the screw-threaded connection between the part C and 
the neck 6 is not sufficiently strong to perform its duty ? 

A. I think that the structure would probably give out where the 
thickness of the tin lining alone serves the purpose of holding the 

neck or bung C in position, and that this part would give out 
1062 before the screw thread—I mean directly beneath the edge of 

the hole in the upper cap of the outer shell is the place that 
would give out. 

X Q. 83. Did I understand you to say that bottom of partially- 
completed fountain was taken from the factory in the condition in 
which all the bottoms there are immediately before they are applied 
to the cylinders ? 

A. Yes. 

X Q. 84. And none of them are perforated for the rivets ? 

_A. I saw none perforated previous to being driven into the fount- 
ain. 

X Q. 85. Were they drilled afterwards ? 

A. They were, after they were placed in position in the fountains. 

X Q. 86. Before or after the soldering? 

A. I have seen them drilling them both before and after ; I think 
thev generally drill before the solder is applied, but I am not sure. 

X Q. 87. Do you mean to say they are generally drilled and riv- 
eted before the solder is applied ? | 
A. So I am told. 

- — Did you see them solder a lower head into a fountain ” 
. I did. 
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X Q. 89. Was that riveted before it was soldered ? 

A. No; that one was soldered first,and I should think this would 
be the proper way of making the fountains. 

X Q. 90. Now, please state specifically and minutely and thor- 
oughly how they went to work to and did solder that bottom into 
that fountain. 

A. The fountain was first turned head down; the bottom was 
then driven home into the! fountain ; the workmen then took a blow 
pipe in one band and a stick of solder in the other, and he allowed 
the flame of the blow pipe to play upon the end of the stick of solder 


which was to be melted, and which stick of solder was to make . 


a finish at the bottom of the fountain. The melted solder 
1063 was allowed to drop into the annular space between the ex- 
terior surface of the ring of the bottom and the interior sur- 

face of the bottom ring of the body and the end of the body iteelf. 
As soon as the melted solder had made a comparatively flush bot- 
tom the workman took a coarse rasp and rasped the solder off, so 
that it was even with the surrounding iron on both sides. As the 
workman went on completing the soldering I observed that the solder 
did not penetrate to a greater depth than about § to 3 an inch into 
the crevice. 

X Q. 91. Was the solder liquid ? 

A. It dropped from the stick in drops. 

X Q. 92. Did you see him fasten the bottom of the lining to the 
bottom head ? 
" No; he had a number of heads already, and he took one from 
the lot. 

X Q. 93. Do you know how the lining is fastened to the iron in 
“ Bottom of Partially Completed Fountain ?” 

A. I presume it is soldered thereto, but I do not know whether it 
is soldered at any place other than its margin or edge of the lining. 

HENRY L. ‘BREVOORT.. 


Adjourned for redirect examination of Mr. Henry L. Brevoort 
by Mr. Betts to Thursday, December 22d, 1881, at 11 a.m. 


New York, Dec. 22, 1881—11 o’clock a. m. 
Adjourned to 3 o’clock p. m., Dec. 22, 1881. 


1064 New York, Dec. 22, 1881—3 o’clock. 


Met pursuant to adjournment. 
Present: F. H. Betts, Esq., and E. C. Webb, Esq., for defendant, 
and James Turk, Esq., for complainant. 


R. D. Q. 92. In your answer to cross-question 41 in what sense did 
you understand the word continuous in the question—i. ¢., as indi- 
cating the method of a the parts of the lining together or as 
referring to the fact whether or not the lining had holes in it? 


Objected to as immaterial. 
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A. I understood it as referring not to the putting together of the 
lining, but to the fact that the lining had holes in it, and was, there- 
fore, an incomplete lining. ; . 

R. D. Q. 95. In your answer to cross-question 52 you said that the 
neck shown in Exhibit Matthews Fountain was, in your opinion, 
probably the equivalent of the neck shown in reissue 8834, so far as 
the 2d and 3d claims are concerned. Please explain more fully 
what you mean by said answer. ; 

A. Neither the 2d or 3d claims of the Matthews reissue refer in 
terms tothe neck. If in those claims the neck referred to in the first 
claim is an element then the neck of Exhibit Matthews Fountain 
is not an equivalent. If, however, in the 2d and 3d claims merely 
an opening, however formed, is referred to, then that which is shown 
in the Matthews fountain would be an equivalent therefor. 

R. D. Q. 96. Please refer to your 55th cross-question and the an- 
swer thereto and state whether at that time the patent of G. D. 

Dows, dated January 5th, 1870, was called to your attention ; 
1065 and, if not, state what you find described and shown in said 
patent. 


Objected to as not redirect examination, as the patent has not been 
referred to by witness on his direct. 


A. I have referred to the patent. This patent was not called to 
my attention. I find that the Dows patent shows and describes a 
soda-water fountain formed with a copper shell and with a tin lin- 
ing, the drawing showing an inner vessel of tin within the outer 
vessel of copper. The description is not specific as to how this inner 
tin lining was put together, but, so far as I can ascertain from an 
examination of the patent and the drawing attached thereto, the 
said patent shows an outer vessel of copper having apparently an 
inner continuous sheet-tin lining. 

R. D. Q. 97. In cross-question 59 you stated that the Exhibit Bek- 
kenhuis Fountain has not got a continuous lining, but a lining per- 
forated in places. Please state in what sense you used the word con- 
tinuous in that answer. 


A. In the sense that the lining as it now exists is not complete ' 


and does not protect the entire inner surface of the exterior vessel. 
The lining of the Bekkenhuis fountain was, when that exhibit was 
made, as I have before said, continuous in the sense that all its parts 
were put together by solder before the parts of the outer vessel were 
finally placed into position. In some way holes have been formed 
in the lining, and that lining is not now complete. 

R. D. Q. 98. In your answer to the 60th cross-question you stated 
that the Bekkenhuis fountain has not got a neck like the neck shown 
in Exhibit 8834. Please explain what you mean by that. 

A. The Bekkenhuis fountain has not got a neck which holds the 

bung in position, as does the neck of the Matthews reissue, 

1066 and consequently the said Bekkenhuis fountain has not got 
the neck of the reissue. 

R. D. Q. 99. In the Bekkenhuis fountain has the inner vessel a 
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neck which projects up through the vessel bung opening of the ex- 
terior — ? 
A. Yes. 


Recross by Mr. Briesen, who now makes his appearance for 
complainant: 


R. X Q. 100. When you speak of a neck do you mean an opening 
eee or do you mean a contracted channel such as the neck of a 

ttle? 

A. I méan a contracted channel, or at least the walls which define 
the contracted channel. 

R. X Q. 101. Referring to the Dows patent of 1870, do-you really 
believe that when the patentee speaks of tin-lined oer and illus- 
trates the tin lining to be divided where the shell is divided that he 
did not mean to show and describe a copper shell faced on its inner 
side with tin that adhered to the shell throughout ? 

A. From the words alone in the Dows patent I should have 
thought he referred to washed copper, but by reference to the draw- 
ings I find the proportion of thicknesses of the tin and the copper 
to be such that I should consider the lining to be of sheet tin. I do 
not think that the two black lines referred to should be carried 
across the tin, for if they are intended to indicate a division of the 
tin circumferentially they should run all the way across the section 
and be hidden only at the central draught pipe. 


All after “I do not” objected to as not responsive, and the whole 
answer also objected to as not responsive. 


R. X Q. 102. Did you mean to be understood by vour answer to 

to question 97 as testifying that you believe that Ex- 

1067-1080 hibit Bekkenhuis Fountain, at any time after its com- 
pletion, had a continuous lining? 

A. I believe that the Bekkenhuis fountain had a complete and 
continuous lining when the parts of the outer shell were put to- 
gether around the inner vessel ; I think that the lining was rendered 
incomplete when the solder band was put on to complete the outer 
vessel, but I do not know that this was so. 

R. X Q. 103. In answer to question 98 you say that the Bekken- 
huis fountain has not got a neck which holds the bung in position. 
Has it a neck which enables the bung to bold the inner lining in 
position ? 

A. No. 

HENRY L. BREVOORT. 


* * * * = * * 


1081 It is stipulated that Mr. Davip D. Ors, if called, would 
testify as follows, and the ener shall be regarded as tes- 
timony taken in this case on the part of defendants: 
Q. 1. What is your name, age, residence, and occupation ? 
A. David D. Otis; Iam 30 years old; reside at 273 West 11th 
strect, New York city; I am cashier of the Iron Clad Manufactur- 
ing Company. 
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Q. 2. How long have you been connected with the Iron Clad Man- 
ufacturing Company ? 

A. Since its organization. 

Q. 3. When was that? 

A. December, 1876. 

(). 4. Were you ever connected with the Iron Clad Can Company? 

A. Yes, sir. 

Q. 5. When? 

A. In January, 1875. , 

Q. 6. How long were you connected with that concern ? 
1082 A. Until the organization of the Iron Clad Manufacturing 
Company. 


(). 7. Was the Iron Clad Can Company an incorporated company ? 


‘ 


A. No, sir; it was a business copartnership. 

Q. 8. Who composed it? 

A. Henry W. Shepard and Robert Seaman. 

Q. 9. Where was its place of business and factory ? 

A. Factory on Milton street, Greenpoint, and the office was at 
55 Fulton street and 23 Cliff street. 

Q. 10. How long did the Iron Clad Can Company continue in 
business ? 

A. Until the business of the Iron Clad Can Company was sold to 
the Iron Clad Manufacturing Company. 

Q. 11. When was that? 

A. April Ist, 1877. 

Q.12. What did the Iron Clad Manufacturing Company buy 
from the Iron Clad Can Company ? 

A. All the stock, machinery, tools, accounts, leases of the buildin 
at Greenpoint, and the good will of the business; also assuming all 
the liabilities. 

Q. 13. How much did the Iron Clad Manufacturing Company 
pay Henry W. Shepard and Robert Seaman for the business of the 
Iron Clad Can Company ? 

A. $310,000. 

Q. 14. How long did the Iron Clad Manufacturing Company con- 
tinue to occupy the buildings at Greenpoint ? 

A. Until the expiration of the leases, December 31st, 1878, as a 
factory, and part of the time the office was there also. 

Q. 15. Where is the factory of the Iron Clad Manufacturing Com- 
pany now? 

A. At 929 Flushing avenue, Brooklyn. 

Q. 16. How long has it been there? 

A. Since January, 1879. 
1083-1087 Q. 17. What has been the business of the Iron Clad 
Manufacturing Company since its organization ? 

A. Manufacturers of stamped metal goods, milk cans, ash cans, 

coal hods, oil cans, and soda-water fountains. 

Q. 18. Can you state the extent of its business ? 

A. About $375,000 a year. 

Q. 19. Since its organization has the Iron Clad Manufacturing 
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Company ever done business under any other than its corporate 
name’ 


A. No, sir. 
Q. 20. What is the standing of the Iron Clad Manufacturing Com- 
pany in the commercial community ? 


A. Its standing and credit is excellent, and the company is 
solvent. 


Last part of answer objected to as without foundation and not 
within the knowledge of witness. 
Complainant’s counsel waives cress-examination of this witnees. 


DAVID D. QTIS. 
* * * * * * * 


1088 New York, January 26, 1882—12 m. 


Met pursuant to agreement. 
Present: F. H. Betts, Esq., for defendant, and Samuel R. Betts, 
Esq., for complainant. 


* .. a * * * * * 


Defendant’s counsel offers in evidence certified copy of the certifi- 
cate of incorporation of the Iron Clad Manufacturing Co., and 
the same is marked “ Defendant’s Exhibit Iron Clad Exhibit,” J. A. 
S., Ex’r, January 25, 1882. 

Objected to as inadmissible and incompetent at this stage of the 
case, defendant’s counsel having already closed, with the exception 
of Mr. Webb’s testimony. 


* x * * x * * 


1089-1142 Also, to save any doubt upon the subject, although 
defendant’s counsel believe they have already been 
offered, certified copies of the original Matthews patents, June 25th, 
1872, No. 128,411. * * * 
Same objection. 


Case for defendant closed. 


* * * * * * * 


1143 New York, May 22d, 1882—2 o’clock p. m. 


Present: A. V. Briesen, counsel for complainant; E. C. 
Webb, counsel for defendant. 

All rights of objection are reserved for Mr. F. H. Betts, to be 
placed on the record on the next day to which the examination 
shall be adjourned. A 

The testimony of Mr. John Matthews is, by consent, taken by 
Harry Edward, stenographer. 


JoHx Mattuews, being called and having first been duly sworn, 
testifies, on his own behalf, as follows: 


1 Q. What is your name, age, residence, and oyu tion ? 
A. John Matthews; age, 50; residence, foot o 75th street, 
New York city ; occupation, manufacturer. 
51—119 
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Q. 2. Of what? 

A. Of soda-water apparatus. 

3 Q. Are you the complainant in this case ? 

A. I am. 3 

4Q. Will you please look at reissued letters patent No. 8834, 
marked Complainant’s Exhibit A, and state when you made the in- 
vention therein described, and what steps you took, if any, towards 
embodying it in the form of drawings and models, and towards per- 
fecting the same. (The said exhibit is here shown to the witness.) 


Objected to as calling for a conclusion on the part,of the witness. 


A. Well, I invented it some time before the 24th day of Septem- 
ber, 1867; I made sketches or drawings of the same at that time, and 
at once made some models of it. 

5 Q. Can you produce the drawings which you say you made at 
that time, to wit, in September, 1867 ? 

A. I can, and do produce them. 


(Here follows diagram marked p. 1144.) 


Witness produces a book and points to memoranda on page 7 
thereof. The said book is offered in evidence by counsel for com- 
piainant and marked on page 7, Complainant’s Exhibit Matthews 
Sketch Book, J. A. S. Ex’r, May 22, 1882. 


1145 6Q. In whose handwriting are the memoranda on page 7 
of Exhibit Matthews Sketch Book? 

A. They are in my handwriting. 

7 Q. Why did you make those sketches? 

A. I made them to assist me in completing the invention. 

8 Q. Was it or not your custom to sketch your inventions from 
time to time? 

A. It was. 

9 Q. Have you taken other patents for your inventions than those 
involved in this suit? 3 

A. I have taken a great many patents. 

10 Q. When was the date, September 26, 1867, written on page 7 
of the Exhibit Matthews Sketch Book ? 

A. It was written at that time. 

11 Q. What part of the memorandum or memoranda on said page 
refers, if any, to the continuous inner lining of sheet block tin? 

A. There are four memoranda relating to the tin inner fountain 
or sheet-tin lining. 

12 Q. Will you please quote them ? 

A. The first is, “Complete tin fountain enclosed with steel sec- 
tions;” another, “ Complete tin fountain inside;” another, “ Lined 
with sheet block tin j¢ thick;” another, “ Fountain with woven 
steel wire exterior lined with sheet tin.” 

13 Q. Are all the memoranda on that page pertinent to the in- 
vention referred to. in the Complainant’s Exhibit A; and, if not, 
which are not? 
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A. All the memoranda on this page? 

14 Q. Yes. 

A. Oh, no; but there is one sketch, marked “ Lining,” which I 
should have mentioned in the previous answer. There are many 
other nemoranda not relating to steel fountains at all.. 

15 Q. Are we to wotuntend, then, that the eight sketches nearest 
the upper left-hand corner of page seven pertain to the invention 
specitied in said patent ? | 

Objected to as leading. 


A. They all relate to that invention. 
16 Q. Will you please state whether you have made or caused to 
be made any fountains in accordance with said letters patent, Com- 
lainant’s Exhibit A; and, if so, to what extent have they been pub- 
icly made and sold ? 


Objected to as immaterial. 


A. We made a large number of said fountains—about twenty 
thousand ; some eight thousand are in use in one department 
1146 of our business for supplying stores with carbonated bever- 
ages in the city of New York and vicinity. 
17 Q. How do vou account for this large number of fountains in- 
volving that invention having found their way into public favor? 


Objected to as calling for a mere conclusion of the witness. 


A. They were made better and cheaper than any fountain of sim- 
ilar size or any fountain used before my invention and the introduc- 
tion of these fountains. 

18 Q. Why are they cheaper? 

A. Well, they are much more durable. The old style of fountain 
required to be—the lining required to be—renewed, being tin washed, 
every two or three years, while these fountains do not require repairs 
as often as once in twenty years. The fountain is also lighter and 
the cost of transportation is much less. 

19 Q. When you said that they were cheaper I understood that 
their selling price was less than that of the fountains formerly in 
use; was] right? 

A. Yes; but in my answer to the last question I compared them 
to the fountains that are the most numerous. 

20 Q. I wish to know, therefore, why they are less expensive on 
the first production than the fountains that formerly had been in 
use. 

A. They were not so heavy and they required fewer detachable 
parts than the flanged and bolted fountain. 

21 Q. Why are they not so heavy? 

A. Because they are made of steel, which is a stronger, more elas- 
tic material, and they are without the heavy rings or bands of solder 
which fastened the tin-washed copper halves together. 

22 Q. You say in your last answer that steel is not such a heavy 
material; state what material was used in fountains previous to 
your invention. \ 
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A. Copper and cast iron. The copper was sometimes made with 
rings of wrought iron to bolt them together. 

23 Q. In your previous testimony you stated that your fountains 
did not require to be relined more than once in twenty years; will 
you state how you know that to be the fact, when the invention has 
not yet been made as long as twenty years ago ? 

A. My observation is drawn from a very large number of fount- 
ains already in use. | 

24 Q. The part of your testimony referred to is, then, an opinion 
based upon calculation more than experience. Am I right? 

A. It is based both upon calculation and experience. 

25 Q. Do you believe that any one who had made a fountain in- 
volving your said invention described in Exhibit A would charge 

for said fountain more than twice as much as was charged for 
1147 soda fountains of former construction and of the same capacity 

in his endeavor to seek a market for the new construction of 
fountain ? 


Objected to as immaterial. 


A. I could not answer that; I could not tell what any one might 
do. 

26 Q. I understand you to say that the new style of fountain in- 
vented by you costs less on its first production than the old style of 
fountain. Am I right? 


Same objection. 


A. Yes, sir. 
27 Q. Will you please state how the trade has received your im- 
proved fountains that are described in said patent, Exhibit A? 


Same objection, and also as calling for a mere conclusion of the 
witness. 


A. They have been received with great favor by the trade. 

28 Q. Has the validity of the patent been acknowledged by 
licenses? If so, can you produce a few of the licenses granted under 
the patent ? 


Same objection and as calling for a transaction between third par- 
ties, which cannot affect the defendants. 


A. They have been admitted by nearly every person who has used 
them, or at least by nearly every person to whom they have been 
sold by us. 

29 Q. What have been admitted ? 


Same objection. 


A. The validity of the patent has been admitted. I can and do 
produce these licenses. 


Witness produces four licenses—one granted to Robert M. Green, 
one to Palmer and Green, one to Kay and Francis, and one to Vin- 
cent, Hathaway and Co. 


i 
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Counsel for complainant now offers the same in evidence, and it 
is agreed that true copies of them may be used at the hearing. The 
same are respectively marked Complainant’s Exhibit “Green 
License,” “ Palmer and Green License,” “ Kay and Francis License,” 
and “ Vincent-Hathaway License.” | 


Same objection. 


1148  30Q. Are these all the licenses issued by you to licensees? 
Same objection. 


A. No; there are many more. 
31 Q. State what, if any, satisfaction or dissatisfaction has been 
expressed with these patent fountains by the better part of the trade. 


Objected to as calling for a mere conclusion. 


A. Every one, so far as I know, has expressed great satisfaction 
with those fountains. Most customers have ordered more, some of 
them several times. © 

32 Q. Mr. A. D. Puffer, as a witness in this case, has testified that 
your steel fountains “are not in a perfect state in connection with 
all others.” What is your knowledge on that subject ? 

A. I consider them as — as any mechanical device whatever, 
considering the severe duty to which such articles are subjected. 
I have no doubt that they are better than any fountains that have 
ever been made before and better than any others made at this 
time. 

33 Q. What obstacles did you find in your way when you en- 


' deavored to make a perfect soda-water fountain lined with sheet 


block tin ? 

A. I found a great many. My experiments and tests were nu- 
merous, and extended from September, 1867, until the time of my 
application for the patent. There was a difficulty in stamping the 
heads. There was also a difficulty in soldering or sweating the sec- 
tions together, for I did not then know—did not at first know—that 
the mixture of the lead with the tin, generally used for solder, was 
not as well adapted to this purpose as pure tin. It was desirable 
to use zinc as a protecting cover for the steel epee and zinc would 
not do to mix with the solder. There was also a difficulty in sol- 
dering the sections together over the easily-fusible tin fountain in 
the interior. If the fountain was filled with water it conducted the 
heat so rapidly from the soldered joint as to age the flow of 
the tin solder. If the lining was kept away from the steel sec- 
tions while the soldering was progressing drops of solder would 
flow into the interior, sometimes remaining in the interior of the 
steel sections with the sharp prominences, which, when the lining 
was forced back, would pierce it and make it defective. I found that 
it was better to use a non-conductor of some kind interposed as a 
band between the sheet-tin fountain and the steel sections near 
the joint. I used a band of paper for this purpose, which served 
the double purpose of keeping the heat from*passing through the 
steel and melting the lining, or producing an imperfect joint, by rea- 
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son of the low temperature, which resulted if the tin lining was 

allowed to come in contact with the steel near where it was heated 

by the blow pipe while making the joint, answering a double pur- 

ose and also of protecting this soft sheet-tin lining from 

1149 wenn cut against the edges of the steel at the joint or against 

the spikes produced by the dropping of the solder, which 
would flow from between the lapped steel joint into the interior. 

34 Q. Did you or not have any difficulty in obtaining the required 
kind of steel for the outer shells of those fountains ? : 

A. I did. 

39 Q. How do you account for that ? : 

A. Some of the steel was too soft and stretched, being an imper- 
fect steel. Some was too weak to resist the pressure. It was neces- 
sary to arrive at the proper thickness of steel to resist not only the 
pressure but the very severe usage to which these fountains are sub- 
jected in transportation, and also to stand the pressure produced 
within those fountains if placed in peculiar circumstances. 

36 Q. Your invention of this improved fountain was made, as you 
state, in September, 1867, but your patent for the same was only ob- 
tained in June, 1872. How do you account for this comparatively 
long period of time intervening between the date of the invention 
and the date of the patent? 

A. The time was occupied in making the various tests and experi- 
menting with those fountains. I could not obtain the steel suitable 
for this purpose in this country at that time, and I was obliged to 
import it. Some of the first fountains had the heads beaten by hand 
into shape. I constructed machinery to press those heads, by the 
eres known as spinning; I did not succeed. I was obliged to 
yuild a press to stamp those heads. ‘Those obstacles took consider- 
able time. 

37 Q. Can you state how long your invention had been in use pub- 
licly before you appiied for the said patent, of which Exhibit A is 
the reissue ? 


Counsel for complainant here gives notice that he will, at a subse- 


quent date, show that the application for said patent was made on 


the 12th of September, 1871. 
Objected to as calling for a conclusion on the part of the witness. 


A. I consider the use of those fountains as experimental merely, 
up to within a short time before my application, although most of 
the tests and use that I made of it did not affect so much the princi- 
ple of construction as the mechanical construction and material, of 
which [ was then in great doubt. My father at that time, who had 
a large experience, discountenanced the attempt, as he thought it 
could not be done successfully, and I was obliged to do much of the 
work without his support. 

38 Q. Are you prepared to state when first a complete soda-water 
fountain embodying the invention described in Exhibit A was fin- 
ished in your behalf during the course of these experiments ? 


Same objection. 
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1150 A. Almost immediately after making the sketches in my 

book I made two complete models, one a complete block-tin 
fountain enclosed with steel, almost identical with the fountain de- 
scribed in my patent, and the other a complete tin fountain enclosed 
in a jacket of steel wire. 

39 Q. Are we to understand that this first-mentioned fountain was 
made in the year 1867? 

A. It was; it was made within a month of the date in my sketch 
book, where those fountains are shown. 

40 Q. And what became of it? 

A. I believe the sheet-steel fountain was used as a model for my 
patent. The wire jacketed tin fountain remained at our works for 
many years in our office. I have not seen it within a year and a 
half, perhaps. . 

41 Q. How large was that first steel-covered fountain ? 

A. It was about one foot in height and perhaps four inches in 
diameter. 

42 Q. Were the sections of the outer shell united together by a 
band of melted tin in that fountain ? 

A. They were sweated together, as described in my patent. The 
fountain looked just like the drawing in the patent. 

43 Q. In your experiments did you ascertain in which direction 
the greatest strain is exerted when the fountains are charged, whether 
in a vertical! direction or in a horizontal direction ? 


Objected to as immaterial. 


A. I knew that the greatest strain was on the largest area of sec- 
t'on—that is to say, the pressure tended to force the fountain apart 
so as to make a vertical section if broken. 

44 Q. The pressure was horizontal ? 


Same objection. 


A. The tendency was to force it apart horizontally, because the 
pressure is greater over the largest area of section, and there is less 
steel in proportion tu the area of section. All good boilers are riv- 
eted double over the largest area of section. I can give you exactly 
what it is. (Witness refers to paper.) The pressure on this fountain 
of the usual size—ten gallons—tending to force off the heads, for in- 
stance, at two hundred pounds pressure per square inch, the maxi- 
mum pressure used is twelve tons. To force it apart in the other 
direction would require a pressure of 34tons. (On the answer being 
read over to the witness he stated that it did not express what he 
meant. What he desired to say was that the pressure to be resisted 
by the heads is twelve tons, while the other way it is 34 tons.) 

45 Q. You mean that pressure would burst it ? 


Same objection. 


1151 A. No; at 200 pounds, which is the actual pressure on it 

per square inch, it would receive—well, I will give you the 
area first. the area of the cross-section is 123 inches, and the area 
of the vertical section is 340 inches. The pressure tending to force 
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the head off is twelve tons; the pressure tending to force the body 
apart is 34 tons. These figures I take from a memorandum which 
I prepared at our works. To sustain the pressure upon the cross- 
section we have a circumference of 39 inches of steel - of one inch 
thick, about, in the fountain. To sustain the pressure on the 340 
inches vertical section we have 70 inches of steel circumference, 
which gives us 630 pounds strain upon each one inch of steel +, of 
an inch thick on the cross-section, and a strain of 972 pounds on 
each one inch of steel ,', of an inch thick on the vertical section. 

46 Q. Is it or not essential in your patent fountain that the outer 
shell shall be made gas-tight ? : 

A. It is not essential; on the contrary, I prefer it should not be 
gas-tight. 

47 Q. Why is it not essential ? 

A. Beeause I wish to know if the fountain leaks. 

48 Q. What leaks? 

A. Through the tin lining, and I consider a fountain witha tight 
exterior jacket somewhat dangerous, as the liquid under pressure is 
likely to penetrate the joints, acting as a wedge aud forcing the 
fountain asunder. 

19 Q. Supposing the outer shell were gas-tight and sufficient 
strong to resist all pressure by itself, and the inner lining leaked, 
what effect would that have on the contents of the fountain? 

A. It would contaminate the contents, so as to make them unfit 
for use. 

30 Q. Why so? 

A. Because the liquid contents of the fountain would run between 
the tin fountain or lining and the exterior jacket, and corrode the 
exterior jacket. The lining would be likely to collapse, leaving a 
large space between the inner lining and the jacket, and the liquid 
contents would escape into this space, and if the lining were forced 
back to its place or nearly so by succeeding charges it would mix 
the contaminated liquid with the rest of the liquid within the lining 
and contaminate it. This might be done through a very small 
opening. I have known gallons of water to lie between the jacket 
and the collapsed lining which had penetrated this space through 
very small openings. 

51 Q. Then I understand you to say that contact of soda water 
with iron or steel is injurious to both the iron and steel and to the 
soda water. Am I right? 

A. You are; it isinjurious. It would make the beverage unfit for 
use, and would soon destroy the exterior shell. 

52 Q. Why should your fountain differ essentially from one hav- 
ing a sheet block tin lining sweated throughout to a steel or iron 

shell, if that could be done? 
1152 A. That would be very difficult to do. It would be almost 
impossible to do with a lining suitable for soda water. It 
might be done with a more infusible material, but no such metals 
are known which are suitable for lining soda fountains, except 
metals that are too costly for the purpose, such as silver or gold. 
53 Q. The witness Puffer claims to have made a fountain lined 


. 
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with sheet block tin, substantially like the fountains described in 
— patent, Exhibit A, and says that said lining will granulate and 
all apart and become, as it were, meal or granulated tin, without 
form or shape. Is that assertion in harmony with your experience 
of sheet block tin lined fountains ? 

A. We have never had a single fountain of our manufacture 
which granulated or became imperfect through the crystallization of 
the tin. I know that tin will assume this form, owing to very 
low temperatures, and we have had hundreds of instances of tin 
coolers degenerating in this way, but not a single one of our fount- 
ains. 

54 Q. How many suits have you brought against infringers of 
your patent, Exhibit A,if you know, and what has become of them? 


Objected to:as immaterial and as transactions between third parties 
which can have no effect on the defendants. 


A. We have a suit now pending against A. D. Puffer & Sons, the 
witness last referred to and principal of the firm I have mentioned, 
and we also brought suits against the Lalance & Grosjean Manu- 
facturing Company, and against George Russel, I think, and against 
William P. Byrne. 

dd Q. What became of those suits? 


Same objection. 


A. The Lalance and Grosjean Manufacturing Company settled 
with us, paying for a license for the fountains they had made ; they 
admitted the validity of these patents, I think. 

56 Q. And consented to an injunction, didn’t they ? 


Same objection. 


A. I believe so. I believe they consented to an injunction. The 
validity of these patents has also been admitted by the others, Wm. 
P. Byrne, Russell, and also by James K. Tufts, who is one of the 
largest manufacturers in the business. 

57 Q. Were injunctions issued against Byrne ? 


Same objection. 


A. They were. 
1153. 58 Q. And did Russell also consent to an injunction ? 


Same objection. 
A. He did. 


Counsel for complainant gives notice that he will at a future day 
roduce certified copies of the decrees filed in the suits referred to 
y the witness against the Lalance & Grosjean Manufacturing Com- 

pany, W. P. Byrne, and George Russell. 


59 Q. Is the patent, Exhibit A, the only patent which you charge 
A. D. Puffer with infringing ? 


Same objection. 
52—119 
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A. No; we charge him with infringing four others for fountains, 
I think—three others, and he is also infringing several other 
patents. 

60 Q. Suit is pending against him only for infringing the soda- 
water fouitains? 

Same objection. | 

A. Suit is pending against him also for infringing apparatus 
for dispensing, and I have notified him also that he is infringing 


five other patents. 

61 Q. Can you state to the court whether the article known as 
sheet block tin is usually described and known to the trade and 
called for when you wish to buy it merely by the name of tin? 


Same objection. 

A. It is not; that generally known as tin is sheet iron washed 
with tin, principally used for roofing purposes and ordinary tin- 
ware. Sheet block tin is a rare article and seldom seen by ordinary 
persons. 

62 Q. Did you move for a preliminary injunction against this 
defendant ? 

Objected to as immaterial. 


A. I did. 
63 Q. The Iron Clad Manufacturing Company ? 
Same objection. 

A. I did. 

64 Q. Do you know whether or not, in reply to the 
affidavits filed on behalf of the defendants to meet vour 
motion, any answering athdavits on your behalf were made or filed 
or read ? 

Same objection. 


A. To the best of my recollection, there were none made; none 
were read that I know of. 

65 Q. During your experiments relating to these fountains, pat- 
ented in Exhibit A, did you ever rivet the heads to the cylinder of 
the shell ? | 


Same objection. 


A. I did. 
66 Q. When was that’ 


Same objection. 


1154-1156 


A. I cannot give the exact date ; some time, I believe, in 1870 or 


1871. : 
67 Q. Why did you not continue to make them in that way ? 


Same objection. 


A. I found it wholly unnecessary, as it prevented the fountain 
being repaired without injury to the shell, because the rivets require 
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to be taken out, which often tore the shell, and the strength added 
to the fountain was very slight indeed, the sections where the rivets 
were being very small. The liability of the heads to come off in 
use was less than the liability to break the steel itself. I found by 
experimenting that with a five-inch lap laid upon the body it re- 
quired more than 3,000 pounds pressure on each end to blow off the 
head, and that the bodies split longitudinally before the heads be- 
came loose. : 
68 Q. In other words, I understand you to say that the rivetin 

left a weakness of the shell against horizontal pressure without add- 
ing to ils strength longitudinally. Am I right? 


Same objection. 


A. No; I mean that such a fountain if repaired several times 
would be entirely worthless, because the shell would be torn around 
the holes in abstracting the rivets. But my principal reason for 
not riveting them was I did not wish to strengthen what was alread 
the strongest place, and I wished to make the fountain easy to repair 
in case it should require repair. 

* * * * * * * 


1157 New York, May 23, 1882. 


| Met pursuant to adjournment. 
Present: The same counsel as before. 


Direct examination of Joon MATTHEWs continued : 


By Mr. Brresen: 
* * * * * * * 


85 Q. From the evidence given by you yesterday I take it that 
some of the fountains made by you under these patents needed re- 
pairs. Why did they require to be repaired ? 

A. Often or sometimes from original defects in the lining, and 
sometimes from causes not known. 

86 Q. How shall we, then, understand your testimony relative to 
the necessity of repairing fountains and your testimony relative to 
the length of time for which your fountains, if properly made, may 
be used without repair? 

A. In all these fountains which we have repaired we have seen 
nothing to limit the durability of these fountains to as short a time 
as even twenty years. There is no appreciable deterioration of any 
part of the fountain by corrosion. The repairs appear to be chiefly 
necessary by reason of holes in the lining or from improperly join: 
ing the lining in the process of manufacture. We do not find that 
the fountains first made and used require repairs much more fre- 

quently than those made later. 
1158 87 Q. Will you please state at what price the patented fount- 
ains are sold by you; at what price the infringing fountains 
are sold by the defendant, the Iron Clad Manufacturing Company, 
and at what the sheet block tin lined fountains were sold before your 
invention was introduced ? 


Objected to as immaterial. 
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A. Before my fountains were introduced the price of fountains 
lined with sheet block tin was from $75 to $90. 
88 Q. Give the capacity, if you please. 


Same objection. 


A. For ten gallons capacity we introduced our fountains at $50 
each; that is the price at which they have been sold. The defend- 
ants sell their fountains for about half the price that we sell our 
fountains, or about $25 each. | 

89 Q. What information, if any, have you with reference to the 
durability of the defendant’s infringing fountains? . 


Objected to as hearsay and incompetent. 


A. I have been informed by persons who have used them that 
they are not durable—they frequently burst—and that a large por- 
tion of them did not even last one season. I have received many 
reports of the same tenor from our salesmen. 


Same objection. 


90 Q. Is the steel shell used in these kind of fountains known as 
cast steel or wrought steel ? 
A. Known as sheet cast steel; those we make are cast steel rolled. 


Counsel for complainant asks counsel for defendant to admit that 
the Iron Clad Manufacturing Company has published and distrib- 
uted circulars of which the one now produced is a copy. Counsel 
for complainant also asks that the record show that the witness, De 
Lacy, was present with the defendant’s counsel at the examination of 
Mr. John Matthews yesterday, and is present to-day. 

Counsel for defendant declines to make the admission that the 
circular produced was published or issued by the Iron Clad Manu- 
facturing Company, and denies that it was published or issued, di- 
rectly or indirectly, by said company. 

Counsel for complainant also asks defendant’s counsel to admit 

that the advertisement now shown him in the paper 
1159-1161 known as the National Bottler’s Gazette was inserted 

by and in the interest of the Iron Clad Manufacturing 
Company. ; 

Defendant’s counsel admits that the advertisements printed in the 
National Bottler’s Gazette for March, 1882, on the first and last pages 
of the cover, was inserted by the Iron Clad Manufacturing Com- 

any. 
r Counsel for complainant offers in evidence the advertisements re- 
ferred to in the last admission and the same are marked “ Exhibit 
Defendant’s Advertisement, J. A. S., Ex’r, May 23, 1882.” 

Right of objection reserved to Mr. Betts. 

Counsel for complainant also asks counsel for defendant to admit 
that the publication on the last page of the circular now handed him 
is a correct copy of the publication issued by the Iron Clad Manu- 
facturing Company. 

Defendant’s counsel declines to make the admission asked. 
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af Counsel for complainant asks the officer to mark the said paper last 
referred to for identification and the same is marked “ For Identifi- 
cation, Hill Circular, J. A. S., Ex’r, May 23, 1882.” 


- 91 Q. Did you or not before you invented the reinforcing washers 

3 that are specified in the letters patent No. 159,433 experiment with 

is and make fountains like those described in Exhibit A, but without 
reinforcing washers? 

A. I did. 

92. Q. State whether or not any one could from the external ap- 
pearance distinguish the fountains made by you without reinforcing 
washers from those made with reinforcing washers. 

A. There was nothing to distinguish them by external inspection. 


; * * * * * * * 
Ww 


1162 110 Q. Do you remember selling some fountains to the 
firm of Vincent, Hathaway & Co.? 

A. I do. 

111 Q. Were you paid for them ? | 

A. We sold them five hundred fountains in the spring of 1873. 
We were not paid for them. 

112 Q. Why not? 

A. Well, they claimed they were unableto pay. They paid some 
e on account, but there was a large balance due us, and they became 
’ insolvent some time after, and we placed the claim in the hands of 

Mr. Morse, an attorney in Boston, and to settle the matter they agreed 
- to return those fountains. 
113 Q. When did they return, so far as you remember, those 500 
o- fountains ? 
A. Well, in 1878 they returned them, except a few, which they said 
had been destroyed or burned and were not in their possession and 
could not be found. : 

114 Q. State whether your fountains as made and sold by vou are 
intended for and adapted to brewed beverages. 

A. They are not. | 

115 Q. What difference is there in the effect upon such a fountain 

of aerated water as compared with brewed beverages ? 
1163. A. Well, the pressure of the aerated water is more stable 
a and less likely to fluctuate. 
| 116 Q. Do you know or did you have connection with Robert M. 
Green, who testified in this suit on behalf of the defendant ? 

A. I kuow Robert M. Green, the person referred to. 

117 Q. He claims to have obtained 500 fountains from you, of 
which at least 60 to 70 have leaked, to his knowledge. What is your 

° knowledge on that point ? 

A. I know that it is not true. I first knew Mr. Green as one of 
the firm of Palmer & Green. We sold him about 200 fountains 
while he was a member of that firm in Georgetown, District of Co- 
lumbia. We licensed him there as a member of that firm in 1874, 
I think it was. He was so much pleased with the success of the 
fountain in Georgetown that he determined to give up the bottling 
portion of his business and seek a wider field. He went to Phila- 
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delphia and established himself in business there, and bought about 
500 of those fountains at different times, and also hired some 150 
or 200 more,as he could not supply the demand. We agreed to keep 
these fountains in order for a considerable length of time, but the 
demand on us for repairs was so small that I have no recollection 
now of having repaired any. Perhaps we may have repaired alto- 
gether five or six. He failed to pay for those fountains, and we 
brought suit against him on his notes, and have since recovered 
judgments against him at various times, amounting to some nine or 
ten thousand dollars. Those notes are still unpaid. He still con- 
tinued to use those fountains, which he pretends belang to his aunt, 
and from whom he rents them. He never complained of those 
fountains in any way, but always spoke of them in the highest terms 
before we sued him for payment of them. I called upon Mr. Green 
after he had testified that many of these fountains leaked, on the 
day after his testimony to that effect, and asked him to show me the 
defective fountains. He showed me two fountains, which he said 
leaked. Hecould not show me any more. I saw nothing to indicate 
any leakage or other defect in the fountains he pointed out to me. 

1173 Q. Did you, in your suit against Green, move for and obtain 
a preliminary injunction; if so, will you produce a certified copy 
of the order for the same? (Paper handed witness.) 

A. I have recently brought suit against the said Green in: the 
circuit court of the United States and have obtained a prelim- 
inary injunction against Green, and I produce a certified copy of 
the order for the same. 

The certified copy produced by the witness is offered in evidence 
by counsel for complainant and marked “ Exhibit Green Injunction, 
J. A.S., Ex’r, May 23, 1882.” A true copy is marked in lieu of the 
certified copy by consent. 

118 Q. Can you assign any reason for Green’s refusal to name the 
firm with which he is connected when cross-examined as a witness 
in this cause? I refer to his answers to cross-questions 27 to 33 in 

his testimony. 
1164 A. I believe he is fraudulently concealing his property with 
a view to escape the judgments we have against him. 

119 Q. Do you want me to read this to you again ? 

A. I know what it is. 

120 Q. Did you have another agreement with said Green beside 
the one marked in evidence “Complainant’s Exhibit R. M. Green 
License?” (Two papers were handed to the witness.) 

A. I did; one made with Palmer and Green, the firm of 
which Robert M. Green was a member, dated in April, 1873, and 
another with Robert M. Green, dated February, 1874, both concern- 
ing these steel fountains im which Green admits the validity of those 
patents and agrees not to give any aid or encouragement to any 
infringers of the same. 

121 Q. Hear me read cross-questions 59, 61, and 62 of said Green’s 
testimony and state whether, to your personal knowledge, his said 
testimony is true or not. (Counsel reads.) 


} 
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A. The most of it is not true. On the first note we sued Green 
on the jury, very wrongly, as we think, did make a deduction, but we 
have obtained a judgment for the full amount and costs on all the 
other notes. We never made any representations to Green that 
were not true nor any agreement that we did not faithfully carry 
out. 

122 Q. Look at the paper now shown you and state what it is, if 
you know. 

A. This is a copy of the bill in the suit against Green which we 
were advised to bring against him by Mr. McVeagh, our counsel, in 
Philadelphia. 

123 Q. Please state whether the second section of that bill, printed 
on pages 3 and 4, correctly recites the judgments obtained by you 
against Green and the dates of said judgments and the amounts. 

A. They do. 


Complainant’s counsel offers the said bill in evidence, and the 
same is marked “Complainant’s Exhibit Green Bill, J. A. S., Ex’r, 
May 23, 1882.” 

Counsel for complainant asks whether defendant’s counsel re- 
quires the said bill to be certified by the clerk. 

Defendant’s counsel objects to the bill as immaterial and incom- 
petent and as a transaction between third parties, but consents that 
the print have the same effect as if duly certified, subject to correc- 
tion. 


Witness: I was going to say that within a very short time Mr. 
Green has seen my brother George in Philadelphia, and he stated 
to him since this testimony of his that he knew that he justly owed 

all that money and ought to pay it, and would pay it. 
1165 —— Do you know James Patterson ? 
A. I do. , 

rey Who testified on behalf of defendant in this suit? 

A. I do. 

126 Q. Did you have any business transactions with him? 

A. We have had a small transaction with him. He is a compet- 
itor of ours in Philadelphia, engaged in the same business. 

127 Q. Did he ever buy any of your fountains? 

A. None that I know of. 

128 Q. Has he ever infringed on your patents, so far as you know ? 

A. I don’t know that he has. 

129 Q. Do you know Charles Lippincott, who testified in this suit 
on behalf of the defendant ? 

A. I do; he is a partner of Mr. Patterson. 

130 Q. Is he a competitor of yours? 

A. He is also a competitor. I was going to say that I think the 
reason the jury made the deduction on the Green first note was, it 
seems, that he testified that the new fountains did not weigh within 
a pound or two of the weight of the old ones. The old ones had 
been painted three or four times and the new ones had not. 


* * x % * * * 
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132 Q. Do you know Mr. Peter De Lacy, here present, and who 
testified as a witness in this case? 

A. I do. 3 

133 Q. When did you first know him ? 

A. I knew him first about the year 1867. 

134 Q. Where was he then employed ? 

A. He was then employed with Messrs. Keller & Blake, patent 
attorneys, in this city. | 

135 Q. Was he everin your employ; if so, when first? 

A. He has been in our employ; I think about 1872 or 1873; let 
me see—yes; I think in 1872 or 1873; about then. 

136 Q. What was the character of his employment ? 

A. He was a salesman. 

137 Q. Where was his field of operation ? 

A. Oh, New York, and also on the road. 

138 Q. How long did you keep him in your employ ? 

A. Well, I think one year, about. 
1166 139 Q. Why didn’t you keep him longer? 
A. Well, I don’t remember. 

140 Q. Did he go into the employ of the Iron Clad Manufactur- 
ing Company or its predecessor after leaving you ? 

A. He did. 

141 Q. Do you believe that he is personally interested in this con- 
troversy against vou? 

A. Well, I should think he is. 

142 Q. Is there anything else in connection with this controversy 
that you wish to state to the court ? 


A. Nothing. 
Recess until 2 o'clock p. m. 


Afternoon Session. 


Met at 2.30 p. m. 
Present: The same counsel as before and Mr. Frederick H. Betts, 
of counsel for defendant. 


Cross-examination of Joun Matruews by Mr. Betts: 


143 X Q. What was your business in 1867 ? 

A. The same as now—manufacturer of soda-water apparatus. 

144 X Q. How long had you been in that business ? | 

A. Oh, I had never been in any other business ; always had been 
in that business. 

145 X Q. For how many years prior to 1867 # 

A. Twenty-three years. 

146 X Q. Where was your factory in 1867 ? 

A. In First avenue, where it is now. 

147 X Q. Had it been there for a number of years? 

A. Been there since 1849. 

148 X Q. Was your business an extended one in 1867 ? 

A. It was; it was the largest of its kind. 
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149 X Q. You say you made the invention referred to in the re- 
issued letters patent No. 8834 some time before the 24th day of 
September, 1867; do you know how long after that date? 

A. No; it could not have been long; probably it occurred to me 

a day or two before I made those sketches. 
1167 150 X Q. Did you make all the sketches on page 7 of your 
sketch book on the same day ? 

A. I think not. 

151 X Q. Do you know whether you did or not? 

A. Let me look at it again. (Witness examines book.) I did not. 

152 X Q. For what purpose did you keep this sketch book that 
you have produced ? 

A. I kept it for making sketches. 

153 X Q. With any special object ? ; 

A. Well, I used them as a memoranda to refer to, and I also de- 
veloped my’ inventions often by means of sketches. 

154 X Q. How many pages of this sketch book are there that 
have sketches of any kind upon them ? 

A. There are nineteen. 

155 X Q. And what is the latest date mentioned on any page of 
that book ? 7 

A. January 6, i872. 

156 X Q. Did you make any of the sketches in this book with an 
intention of using them as evidence ? 

A. No, sir; I did not. I never had had a suit at that time. I 
never had any patent suits before 18—. I never was plaintiff in 
one, but I was defendant in one. I never was plaintiff in any suit 
until 1879; I never brought any suit before 1879. 

157 X Q. You have referred to a number of memoranda on pa 
7 of said sketch book which you say relate to the tin inner fountain 
or sheet-tin lining of fountains. One of those memoranda you have 

quoted is in the following words: “ Complete tin fountain enclosed 
with steel sections.” Is that entry on the page in different ink from 
the date and from all the sketches on the page ? 

A. No, sir; I think not. 

158 X Q. Du you swear that it is not a different colored ink? 

A. It appears to be slightly discolored, but that may be owing to 
the nearness to the edge, where it is sviled and has been handled. 

159 X Q. It is a different color from the ink of the sketches them- 
selves, is it not? 

A. No, sir; I think not; it may be a little paler. 

160 X Q. It is a little paler, is it not? 

A. No, sir; it may be a little, but it don’t appear so to me. 

161 X Q. Will you swear that it is not paler than the ink of the 
sketches ? 

A. It appears to be about the same to me. 

162 X Q. Is it not paler? 

A. No, sir; not to me. 

163 X Q. Do you swear it is not ? 

A. Yes, sir; I swear it is not; it looks to me to be about the 
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1168 164 X Q. Is it not an entirely different-colored ink from the 
words, “should resist five hundred pounds to the square inch,” 

immediately below it? 7 

A. No, sir; to my eye it is the same. 

165 X Q. Is your eyesight good ? 

A. Well, not particularly good; not as good as it was. 

166 X Q. You have lately hud a severe attack of sickness, have 
you not? 

A. Yes, sir. 

167 X Q. And are still suffering from the effects of it, are you not? 

A. I am, sir; my sight has been somewhat affected. 

168 X Q. Now, is not a subsequent memoranda which you say re- 
lates to the invention, “complete tin fountain inside,” of a different- 
colored ink from all of the sketches on that page ? 


Question objected to as assuming the different-colored ink has 
already been denied 


A. No, sir; it appears to me to be the saine. 
169 X Q. Do you swear that it is the same? 
A. I swear that it appears to me to be the same? 
170 X Q. Do you remember making those particular entries in 
the sketch book in 1867 ? 
A. No; I have no special recollection of making any of the things 
there; it has all been recalled to me lately by finding the book. 
171 X Q. You don’t remember, then, anything about the book, 
except as you see it before you? 
A. Oh, I do; the things are recalled to me now when I see it. 
172 X Q. Do you remember anything about the occasion when 
you made the sketches or any of the entries on that page? 
A. Yes,sir; I do. 
173 X Q. Do you remember making any of those memoranda re- 
lating to the different fountains or different linings on that page ? 
A. I do, now that I see the book ; thej}book is what recalled them 
to me; I have not seen that book for years until within a month. 
174 X Q. Do you remember about making those particular en- 
tries ? 
A. I remember that they are my writing. , 
175 XQ. Do you remember anything about making them particu- 
larly or the occasion of making them particularly ? 
A. Well, I remember that at that time I was thinking about these 
steel fountains—about making them. 
176 X Q. Do you remember about making the entries and sketches 
aside from the fact that you were thinking about steel fountains ? 
A. I remember them, only as I see them now, that they were made 
at the time the sketches were made. | 
1169 177 X Q. What do you mean by saying you remember 
them only as you see them now; have you any memory of 
making them aside from finding this book and supposing they were 
made by you at the tine because they are in your handwriting ? 
A. Well, I have a general recollection of having made memoranda 
similar to that when I was making the sketches. 
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178 X Q. What do you mean by a general recollection? 

A. Well, I should not have been enabled to say that I made the 
sketches before I saw the book lately—that is, if I had been asked 
three months ago I should not have remembered making the 
sketches. 

179 X Q. Have you any recollection about making the entries or 
sketches on that page as to time, place, or circumstance ? 

A. Weli, I remember that I made them ; I remember that about 
that time I was engaged on this thing. 

180 X Q. Do you remember the place where you made the 
sketches or entries ? 

A. Yes, sir; I remember the place. 

181 X Q. What place was it? 

A. It was in a designing room in First avenue. 

182 X Q. What makes you think you made them there? 

A. I think so from the—I know many of the other things were 
made there. 

183 X Q. Do you remember making those particular entries or 
sketches there? 

A. Well, there is nothing to connect them with my mind particu- 
larly, except that I had to keep my book there. 

184 X Q. Do you remember any circumstance connected with the 
making of any of those sketches or entries? 

A. What, » hv particular ones ? 

185 X Q. Yes. 

A. Well, I remember now making the one there for the wire-cov- 
ered fountain; that I was in a great hurry at the time to have it 
executed. 

186 X Q. Is that the only one you remember ? 

A. Well, I remember some of the others, too, but I was very im- 
patient to have that model made. 

187 X Q. Do you remember anything about the making of the 
sketches I ask you? 

A. Well, I remember simply that I made the sketches and the 
memoranda from seeing them, and the sketch book was away from 
me for a long time; I remember it chiefly from seeing the book 
now. 

188 X Q. Do you remember anything about what led you to make 
the sketches ? 

A. I remember that it was the idea of making these fountains. 

189 XQ. You have already said vou had the idea of making these 
fountains. Do you remember anything particular which led you 

to make the sketches in this book ? 
1170 <A. Nothing more than that I am in the habit of making 
the sketches of anything that occurs to me. , 

190 X Q. Do you remember any particular reason for making 
any of those entries which appear in the book at page 7? 

A. Well, it was my custom to do so; that is all. 

191 X Q. Did you ever have any other sketch book beside this 
one? 


A. Oh, yes; many others. 


. ah se 


SR EERE PE 
pa hie ee a a ’ 


be 
fe 
¥,, 
» 
ae 
Lid 
*. 


. 
~ 
a ened 
— eo 
* 


420 ELIZABETH MATTHEWS ET AL., &C., VS. 


192 X Q. Won’t you look at still another memorandum on page 
7, to wit, the words “lined with sheet block tin »,; thick,” and 
state if you cannot see even with your defective eyesight that that 
entry is written in different ink from the entry both above and 
below it? 

A. No, sir; I cannot distinguish the difference. 

193 X Q. Where did you find this sketch book ? 

A. I found it at my house. 

194 X Q. When? 

A. Only about a month ago? 

195 X Q. Were you looking for it? 

A. No, sir; I was not. 

196 X Q. Found it by accident ? 

A. Yes. 

197 X Q. At that time had you any memory that you had ever 
had any such sketch book ? 

A. I had a general recollection of having at all times kept a 
sketch book, but I was not looking for this one, and did not expect 
to find it. 

198 X Q. Had you at the time you found this sketch book any 
recollection that you had ever had a sketch book containing sketches 
of this fountain ? . 

A. I had. 

199 X Q. And hadn’t you ever attempted to find such book be- 
fore? 

A. Well, I had examined all my other sketch books; I had 
several others, but this one happened to escape my recollection that 
I had it. 

200 X Q. Whereabouts in your house did you find this sketch 
book ? 

A. I found it in a box in the attic. 

201 X Q. Were there any other books with it? 

A. No, sir; no other books, but some papers and photographs. 

202 X Q. Where did you keep the other sketch books that you 
had? 

A. I kept them in my library. 

203 X Q. How came this book in your attic? 

A. It had not been packed with the other things at the time we 
made the alteration in our house ; it was kept in my room previous 
to that, but it had gone up into the attic with those other things 
packed in the box. 

204 X Q. When did you think it had gone up into the attic? 

A. Well, [ think it went up there some years ago; how long ago 
I don’t know. 

205 X Q. Do I understand you to say you did not remember that 

you had this book-until you found it? 
1171 A. No sir; I did not remember this particular book. I 
had no particular recollection of this until I found it. 

206 X Q. And how did it happen that you found it? 

A. Well, I went up to take the things out of this box which had 
not been disturbed for so long; that box contained various other 
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things—bronzes and other things, photographs and some water 
colors, and other sketches of my own— pictures. 


207 X Q. And why did you do that? 

A. Well, because I had made some sketches—water-color sketches 
—some years ago, and I had often been asked to look at them; 
a had asked me to show them, and | supposed they might be 
in this box, and I went to look them up. 

208 X Q. Did anybody in particular ask you to produce those 
water-color sketches ? 

A. Yes, sir; my mother asked for them. 

209 X Q. At the time you made this search for them? 

A. Shortly before that. 

210 X Q. Did you find any other sketch books but this one ? 

A. No, sir; I found a water-color ssetch book and paper. 

211 X Q. How came this book at your house at all ? 

A. I don’t know how it came there; it must have been taken 
there from the factory ; I keep the sketch books both at the factory 
and at my house. 

212 X Q. Is your factory at the same place now that it was in 
1867 ? 

A. Yes, sir. 

213 X Q. You say that the sketches on page 7 were not all made 
at the same time, on the same day; that is so, is it not? 

P A. No, sir; they were not all made at the same time or the same 
ay. 

214 X Q. Aside from seeing the book, have you any recollection 
as . the day or the time now when the respective sketches were 
made? 

A. No, sir; I have not. 

215 X Q. Or the particular circumstances when the different 
sketches on page 7 were made? 

A. No, sir; I have not; well, some of the sketches, not those 
particularly, but I have of the others, on a few of the pages some, 
recollection of them. 

216 X Q. You say that you have made a great many fountains 
in accordance with the letters patent, Complainant’s Exhibit A; 
when first did you ever make a compleie fountain in accordance 
with said patent? 

A. I made one in the fall of 1867—that is, it did not embrace all 
the features then, but some of them. 

217 X Q. Are you speaking now of the model or of the fountain ? 

A. I am speaking now of the model—the complete model. 

218 X Q. Is that the model which you say was a foot high ? 

A. Yes; about a foot high. 
1172 219 XQ. When first did you make a fountain according 
to the patent, and capable of use as a practical fountain? 

A. In the fall of 1867. 

220 X Q. How large was that ? 

A. That was the same size. 


221 X Q. Is that the same thing you have already mentioned as 
the model ? 
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A. Yes, sir. 

222 X Q. Aside from that model, when first did you ever make a 
complete fountain constructed in accordance with the letters patent, 
Exhibit A? 

A. About a month after making the model. 

223 X Q. How large was that one? 

A. I think it was about six or eight gallons. 

224 X Q. What did you do with that? 

A. I think I burst it. 

225 X Q. When? 

A. Well, about the same time; in the winter of that year. 

226 X Q. Do you know that you burst it? : 

A. Yes, sir. I think, according to my best recollection, I burst it. 

227 X Q. Did you ever put the model that you say you made in 
1867 to any practical test—the one that was about a foot high ? 

A. Yes, sir. 

228 X Q. What test ? 

A. Well, I believe I charged it with water. 

229 X Q. How do you fix the time when you made this model 
that was only a foot high? 

A. I think I made two at that time, according to my recollection ; 
one complete so as to be a thing that could be used or could be 
tested, and one that would be open to show the construction. 

230 X Q. Iask you how you fix the time when you made the 
model ? 

A. I know it was a short time after making the invention. 

231 X Q. Are there any facts or circumstances which enable vou 
to fix the time other than what vou have stated ? 

A. No, sir; but it is impressed on my mind very distinetly. 

232 X Q. Can’t you connect the time of making this model with 
anv other event? 

A. Well, I was making at that time a compressor; that was going 
on about that time, the patents for parts of the compressor. 

233 XQ. Is that the only event with which you connect the 
making of this model ? 

A. That is all I can remember. a 

234 X Q. How do you fix the time when you made the patterns 
of the compressor ? 

A. Well, I fix it by an entry on that book made on the opposite 
page there, made by the draughtsman who completed the drawings 

at that time. 
1173 230 X Q. Which page was that ? 
A. Upon page 6. 
236 X Q. Which is the drawing of the compressor on page 6 ? 
A. That on the lower left-hand corner is part of the valve. 
237 X Q. Who made that drawing? 

A. if did. 

238 X Q. Have you anything to fix the time when you made the 
patterns for that compressor ? 

A. Yes, sir; I took out a patent for the compressor. 

239 X Q. When? | 
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A. In that year. 

240 X Q. In 1867? 

A. Yes. 

241 X Q. Are you sure of that? 

A. I am. 

242 X Q. What connection is there in your mind between the 
making of the model fountain and the patterns of the compressor? 

A. Nothing, except association. 

213 X Q. What is the association ? 

A. Well, they are connected together in my mind. 

244 X Q. How are they connected ? 

A. Associated together in my mind. 

245 X Q. How? 

A. The two were going on together at that time. 

246 X Q. In what way ? 

A. I cannot say in what way any more than any other two events 
which are associated in your mind, because they occurred at the 
saine time. 

247 X Q. Is it any more than an impression of yours ? 

A. Well, it amounted to a distinct recollection that the compressor 
business and the fountain were going on at the same time. 

248 X Q. Who made that first model for you ? 

A. I cannot say now; part of it I made myself. 

249 X Q. Did any one assist you ? 

A. I think it is likely he did, but I cannot tell now who. 

250 X Q. Were those drawings made before the model ? 

A. I think there were drawings made before the model. 

251 X Q. Who made them ? 

A. I did. 

252 X Q. Do you remember that you did make drawings, or do 
you only think so? 

A. Well, 1 generally do. I have no particular recollection of 
these particular drawings, but in order to give the size and shape I 
generally make a drawing. 

253 X Q. You.say you had a 6-gallon fountain constructed. Who 

constructed that ? 
1174 A. A6 or 8 gallon one; I cannot remember now the 
name of the party who made it. 

254 X Q. Was it made in your factory ? 

A. It was. 

255 X Q. Can you tell us anything about the time when it was 
made ? 

A. Nothing more than it was during the winter of 1867. 

256 X Q. How do you know it was in the winter of 1867? 

A. Well, I know it was after this sketch was made, a short time. 

257 X Q. How do you know it was a short time after the sketch 
was made? 

A. Well, that is my recollection. 

258 X Q. Is there anything to fix your recollection on that 

int? 

a Nothing except this, that all of the steel-fountain inventions 
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and experiments and tests were going on almost all the time from 
the time the sketches were made until the time I finally per- 
fected it. 

259 X Q. When do you say you finally perfected it? 

A. Well, I don’t know the time when I perfected it, but so far as 
the invention was concerned it was perfected in the fall of 1867. 
The experiments and tests were made more to determine the me- 
chanical detail and mode of construction than to invent. 

260 X Q. What do you mean by the time until you finally per- 
fected it? . 

A. I mean until the time I finally ascertained the best mode of 
construction, the mechanical details, the strength of material, and 
the various minutia tending to mechanical construétion. 

261 X Q. Now, when was it that you finally perfected this device? 

A. Well, do you mean mechanically ? 

262 X Q. I mean mechanically, as you have stated. 

A. Ordo you mean as an invention? 

263 X Q. I mean it in the sense in which you have stated it. 

A. Well, I think I completed the invention in the fall of 1867, 
but I did not ascertain the best form or what I thought was the 
best form, or the best kind of’ materials, and the manner of 
working it and of doing the work until considerably later than that 
time. 

264 Q. How much later? 

A. Well, I should say perhaps two or three years. | 

265 X Q. Can you say whether it was two or three years ? 

A. No, sir; I cannot. 

266 X Q. Now, in this interval of two or three years between the 
times when you say you invented this device and the time when you 
finally perfected it, as you call it, can you fix the dates of making 
any of your experiments or models or tests of fountains? 

A. I cannot, any particular dates, but I had some nearly all the 
time under pressure. I think I broke, I tested to destruction, as 
many as twenty fountains possibly at various times. 

267 X Q. But you cannot state when you made any of those tests 

within that interval ? 
1175 A. I can state that the tests were going on nearly the 
whole of that interval without any intermission. 

268 X Q. Can you distinguish now by recollection any of the in- 
dividual tests from others which were made in that interval and 
assign the times when you made them ? 

A. I remember making—no, I cannot, at present; I may be able 
to tell by referring to my memoranda in some of my diaries, but I 
am not prepared to state now. Yes,sir; my recollection is more 
distinct from the fact that I made so many. I had ten or twelve or 
as many under pressure at the same time ; sometimes the head would 
blow off. , 

269 X Q. Can you be any more definite about the length of time 
which elapsed when you say that you made the invention down to 
the time you perfected it other than as you say, two or three 
years? 
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A. I did not say I took two or three years to perfect the invention ; 
it took me two or three years to perfect and overcome the difficulty 
in getting the different parts made. I was obliged to build a press 
or have a press built to press those heads. I madea number of ex- 

riments in spinning the heads on a lathe. I found great difficulty 
In getting steel soft enough to yield to the press. 

270 X Q. Won’t you tell us, now, what difficulties you experienced 
in getting the proper material for your fountain, and what the re- 
sults of your experiments were? 

A. I tried to spin some of the steel body by pressure, but found it 
very hard, intractable I was experimenting with several kinds of 
steel, and also with a blow-pipe heating apparatus to endeavor to 
spin those heads, or press them up red hot, by large blow-pipes 
blowing upon the disks while they were revolving. . 

271 X Q. Did you find it was necessary in order to construct these 
fountains to use any particular kind of steel? 

A. I found some kinds were better than others, but I did not de- 
termine that until later. 

272 X Q. What kinds were better than others? 

A. I think I ought not to disclose that, because I did not find it 
out until a long time, and I suppose this information would be val- 
uable to the defendants if they knew it. 

273 X Q. Do you decline to disclose it? 


The witness is informed by complainant’s counsel that he is not 
obliged to disclose it if by so doing he will divulge an important secret 
in the manufacture. 


A. The kind of steel I found best was a very soft steel. 

274 X Q. Did you find it was necessary to have very soft steel in 
order to construct these fountains, as described in your patent, Com- 

plaineant’s Exhibit A? 
1176 A. I found it was necessary, if I wanted to make the heads 
by spinning. I was afterwards enabled to use steel that was 
harder for the heads; I speak now of the heads only. 

— X Q. When did you ascertain it was necessary to have soft 
steel ? 

A. Well, I did not think it was necessary to have it, but it 
was better to have it; it is more easy to work and it hardens in the 
process of working. 

276 X Q. When did you ascertain it was better to have soft steel 
for the purpose of making these fountains? 

A. I cannot give the date exactly, but in the course of these ex- 
periments. 

277 X Q. Give the date as nearly as you can. 

A. Well, I think I discovered that in the fall or winter of 1867 or 
1868, almost as soon as I began. The difficulty encountered pre- 
vented my making heads by the process I was then working at. 

re Q. Did it require experiment to ascertain that? 

A. It did. 

. 279 X Q. Did you find that some particular kinds of steel were 
better adapted to this work than others ? 
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A. I did. 
280 X Q. What kind of steel did you find better adapted to this 
kind of work than others? : 


Objected to on the ground that the witness has already stated that 
by disclosing the kind of steel he uses he would divulge and im- 
portant trade secret. 


A. I found it was almost impossible to produce heads by the pro- 
cess I then attempted unless I used a very soft steel, and then it was 
exceedingly difficult; for the bodies I soon found that a highly 
elastic cast steel rolled was the best. 

281 X Q. Did you find that any particular kind of very soft steel 
was better to form the heads of the fountains described in your 
patent; if so, what kind? 


Same objection. 


A. I cannot remember now any more than I have already stated 
—that it required a soft steel. 

282 X Q. Did you have in your factory the most approved ma- 
chinery for making such heads as you wanted that was known at. 
that time ? 


Mr. Briksen: To what time do you refer ? 
Mr. Betts: At the time he was making these experiments. 


A. No, sir; I think not. 
1177 283 X Q. You said that it took you some time to ascertain 
the best manner to do the work of making these fountains ; 
what do you refer to when you said that ? 
A. I refer to almost every part of the work upon it. 
284 X Q. What difficulties were there in the way of making these 
fountains” 


Objected to as already answered. 
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, A. Well, there was difficulty in forming the heads of the jacket. 
They were of steel, and I think I have stated some of the difficulties 
in relation to that. There was a difficulty in forming the linings and 
soldering them, as they were so thin; it took some practice to solder 
them. The first that 1 made were—the first jackets were soldered to- 
gether with tin and lead solder, usually known as soft solder, and I 
found that that would not do and was not as strong as solder 
made of pure tin. 

285 X Q. When did you ascertain that fact? 

A. Well, I found that the solder made of lead did not answer the 
purpose very well for a long time, but I did not know what was the 
cause of it, though. I did not know that a mixture of tin and lead 
was of such a character as to give way gradually. 

286 X Q. When did you ascertain it was necessary to use pure tin 


, 


solder? 
Objected to as assuming that which has not been proven. | -. 
A. Well, I thought it necessary; I believe I have not said it was ~ 


necessary, because it could be done without, but it was better. 
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287 X Q. When did you ascertain it was better? 

A. Well, I ascertained that some time in—I ascertained that the 
lead solder and tin solder was not as good as I wanted it to be, and 
I was looking for something better. Well, I ascertained that, I 
think, some time in 18—well, it was a year or two after the first ex- 
periments were made—not more than two years—perhaps a year 
and a half, about ; I could not give the exact time;.it might have 
been as late as the spring or winter of 1871—1870 or 1871. 

288 X Q. Were not the mechanical difficulties in the manufacture 
of your fountain which you have referred to such as could — 
be i or ane by anybody familiar with the art of constructing suc 
vessels ? 


Objected to as calling for an opinion outside of the witness’ own 
transaction, and as to which it does not appear the witness has any 
knowledge. 


A. They were not. With all my experience and with all the light 
my experience had thrown upon it two manufacturers, the largest in 
the business—three manufacturers who made a large number 


‘1178 of those fountains have recently told me that their attempts 


to construct such fountains were complete failures. 
289 X Q. What were the difficulties which were such that they 
could not have been overcome by any one familiar with the art of 
constructing such vessels? Please specify them in detail. 


Objected to as already answered. 


A. There were no persons familiar with the art of constructing 
such vessels. 

290 X Q. What difficulties were there which could not have been 
readily overcome by any one familiar with the art of constructing 
similar vessels ? 


Same objection. 


A. There were no persons familiar with the art of constructing 
similar vessels. 

291 X Q. What difficulties were there in constructing the fount- 
ains described in your patent, Complainant’s Exhibit A, which could 
not have been readily overcome by any one familiar with the art 
of constructing iron or steel vessels ? 


—— to as not sufficiently definite. The class of iron and steel 
vessels referred to in the question should be specified. 


A. There are so many kinds of iron and steel vessels that are so 
totally dissimilar to the construction of these fountains that the ex- 
perience in constructing these vessels afforded no information what- 
ever; for instance, as to the soldering of these joints and putting in 
the tin inner fountain. 

292 X Q. What difficulties were there in constructing the outer 
steel vessel or jackets of your fountain described in your patent, 
Complainant’s Exhibit A, which were not within the knowledge of 
persons skilled in the art of constructing steel vessels ? 


= 
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Objected to as already answered. 


A. The knowledge of constructing steel vessels would afford no 
aid to a person who was required to construct our steel fountains so 
as to resist great pressure and at the same time avoid melting the 
easily fusible tin inner fountain. The manufacture of steel or iron 
vessels would have taught them, perhaps, and they would probably 
have known how to rivet them together, or they might have soldered 
it with a solder containing such a mixture of tin and lead as would 
give way after a short time under a very moderate pressure, although 

it would withstand at first a comparatively high test. [ have 
1179 found that a mixture of tin and lead would resist a pressure 

of a thousand pounds to the square inch, for example, and 
give way later under a pressure of ;{5 of that amount more readily, 
in fact, than lead alone, although softer than the mixture of lead 
and tin used in the solder. This fact is not known even now to 
mechanics generally. 

293 X Q. Would a person skilled in the art of making steel vessels 
have known at the time that you applied for said patent what kind 
of steel ought to be used for the baal 
the fountains ? 

A. I think thev would have been obliged to ascertain that by ex- 
periment, the same as I did. 

294 X Q. Would such a person have known how deep the heads 
ought to be made—how much lap they ought to take over the 
cylinder in order to make a secure joint ? 


Objected to as indefinite, and the question does not seem to assume 
that the party about whom the inquiry is made knew of the inven- 
tion. Question withdrawn. 


295 X Q. Would a person skilled in the art of making steel vessels 
at the time you made your application for the patent have known, 
if one of the fountains described in said patent was shown to him, 
how the heads of such fountains ought to be made, whether by 
spinning or stamping? 

A. There were no persons at that time skilled in the art of making 
steel vessels. 

296 X Q. Do vou mean to say that at the date of your application 
for said patent that there was nobody who would understand how 
the heads of such fountains ought to be made, either by spinning 
or stamping or otherwise ? 

A. I mean to say that at that time there were no persons skilled 
in the art of making steel vessels of that or similar kinds. 

297 X Q. Did you ascertain from your experiment that any par- 
ticular thickness of steel was necessary in sella to make your fount- 
ains practical ? 

A. I did. 3 

298 X Q. What was that thickness ? 

A. Well, I tried a number of different thicknesses before I found 
that steel, about number 16 gauge of the kind that I found best in 
quality and in other respects, was the best for the body. 

299 X Q. And what for the heads ? 


sand what for the cylinder of 
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Objected to, and all this line of inquiry, unless the questions are | 
limited to particular sized vessels. 


A. About number 14 gauge. 
300 X Q. Is that true irrespective of the size of the fountains ? 
A. I am speaking now of ten-gallon fountains. 
1180 301 X Q. Irrespective of the size? 
A. Any of the diameter that we made those, twelve inches 
or twelve and ahalf. 
392 X Q. All your fountains were about that size, were they ? 
A. Yes, sir; about twelve inches at that time. 
303 X Q. Why did you find that it is advisable to use number 16 
gauge for the body and number 14 for the heads? 
A. I found that if I used thinner than that it would not resist the 
| test I wished to put them to. 
= 304 X Q. How if you used thicker ? 
A. And if I used thicker it made the‘ fountain unnecessarily 
eavy. 


305 X Q. Did it require experiment on your part to ascertain the 


proper gauge and thickness for the steel for the cylinder and heads 
in order to enable the fountain to resist the necessary strain upon 
‘ it? 
A. It did. 
a. 306 X Q. Would not that have been known by any person skilled 
in the art of working in steel ? 
A. It would not necessarilv, for I found the pressure which the 
_< steel resisted varied greatly from the tables in standard works, and 
| also from the tables of the manufacturers of the steel. 
. 307 X Q. When was it that you ascertained by experiment what 
was the necessary thickness of the steel for the cylinders and heads? 
A. I did not state that there was any necessary thickness; the 
thickness I determined on was that which I thought on the whole 
best for this purpose. 
308 X Q. When was it that you ascertained that the thickness 
: that you have described was the best for this purpose ? 
; A. Oh, I think it took me, perhaps, some months; I cannot give 
you the date exactly. 
309 X Q. Did you have to make any experiments to ascertain how 
: to form the head of the fountains described in your patent, Com- 
plainant’s Exhibit A? 
A. I made numerous experiments to determine this, some of 
By which I have already described. 
L 310 X Q. What did you ascertain to be the best mode of forming 
| such heads ? 
* A. I found it was best to form them in the press. 
= X Q. And when did you ascertain that that was the best 
mode ? 
A. I think in 1868 some time. 
312 X Q. Did you have a press constructed for that purpose ? 
A. I did. 
313 X Q. I notice in your original patent of June 25, 1872, No. 
128,411, that you have not described how the heads of the fountain 
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therein shown were to be made. Why did you not describe the 
mode of forming the heads of the fountain? 


1181 Objected to as incompetent and not cross-examination and 

as it does not appear that it was not necessary to describe the 
mode of forming the heads, as the patent does not limit the inventor 
to any particular form of head. 


A. I did not consider the mode of forming the heads was any par- 
ticular part of my invention, as there were many ways in which 
they could be formed, but many of them much more expensive than 
others; they could be beaten up by hand, they could be spun, or 
they could be pressed. : 

314 X Q. You had ascertained the best mode, had you net? 


Objected to as indefinite and not stating what is meant by this. 


A. Well, I ascertained the most practical mode, probably, because 
the cheapest, but the head could be made just as well—that is, the 
result would be just as good if made by spinning or by hand; the 
result would be the same, although it woul be perhaps more expen- 
sive. | 

315 X Q. Why did you not describe in said patent the most prac- 
tical mode known to you ? 


Same objection .as to X Q. 313. 


A. I cannot now state; the specification was not written by me, 
but by my solicitor, and I supposed that he put in all that was es- 
sential; I should have described the mode if it had been suggested 
to me. 

316 X Q. I notice in said patent you do not say anything as to the 
thickness of the steel with which it is desirable to form the cylin- 
ders and the heads. Why did you not specify that? 


The same objection, and as assuming that which is not correct. 


A. I cannot now state; I suppose the solicitors put in all they 
thought was essential. 

317 X Q. I notice in said patent you do not say anything in re- 
gard to the character or kind of steel which was to be used for the 
cylinders and for the heads. Why was that ? 


Same objection. 


A. Because the kinds of steel I did not think essential. I sup- 
posed that many kinds could be used, and that it was not necessary 
or not absolutely necessary to employ any particular steel, because 
some steels could be substituted for others, and the thickness of the 
steel would vary with the size of the fountain. Larger fountains 
would require thicker steel and stronger steel, and in smaller fount- 

ains thinner and weaker steel might be used. 
1182 318 X Q. Do you regard the use of any particular kind of 
steel which you had ascertained to be best for constructing 
said fountains as a trade secret ? 
A. I did not at that time. 
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319 X Q. Had you ascertained that any particular kind of steel 
was better than any other before that time ? 

A. I ascertained that some of the kinds I tried were better than 
others I tried, but there might still be others that were better still 
and worse still than those I tried. I did not try all kinds of steel. 

320 X Q. Are large fountains subjected to any greater pressure 
than small fountains? 


Objected to as without any foundation, and it not appearing that 
the witness had sufficient knowledge to answer the general question. 


A. The total pressure is much greater. 

321 X Q. Is there any greater pressure per square inch on large 
fountains than on small ones ? 

A. There is much greater pressure per square inch when the 
amount of steel is considered, but not greater per square inch of 
pressure. There is less steel to resist the pressure in the large fount- 
ains, as in the small fountains the steel enclosing the cubic contents 
is greater in proportion, and its capability of resisting the pressure 
is much greater in thickness. 

322 X Q. In answer to the 29th question you produce certain 
licenses to Robert M. Green, Palmer & Green, Kay & Francis, and 
Vincent, Hathaway & Company. Are any of those parties now oper- 
ating under those contracts ? 

A. They are. 

323 X Q. Which one? 

A. All of them. I mean to say that none of those have ever been 
cuncelled, and all of them use the fountains still. 

324 X Q. Have you had any dispute with any of the said parties 
in regerd to the said contract ? 

A. We have. 

325 X Q. With which ones ? 

A. With Robert M. Green. 

326 X Q. With any of the others? 

A. None of the others; he has been enjoined from using these 
fountains contrary to that agreement. 

327 X Q. When did you first sell any fountains constructed in 
accordance with your letters patents of June 25, 1872, No. 128,411? 


Objected to as already answered. 


A. In May, 1873. 
328 X Q. When did you first supply any fountain constructed 
in accordance with the said patent to any soda-water dealer for 
use? 
1183. ~=— A. Late in 1871—I mean late in the spring of 1871. 
329 X Q. How late in the spring of 1871? 
A. Some time in May. 
330 X Q. How do you know it was in May? 
A. That is the best of my recollection. 
331 X Q. Have you got any books which will show the date? 
A. We have not. 
332 X Q. How do you fix the date, then ? 
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A. Well, it is impressed upon my mind because I know that I 
made my application for the patent about one year and ten months 
or within the two years of using those fountains; I was told it was 
necessary to make my application within two years after putting 
those fountains into use. 

333 % Q. When did you first supply any of said fountains in that 
year? 

A. I cannot state. 

304 X Q. Who did you first supply any of the said fountains to 
in that year? : 

A. I cannot tell you. 

339 X Q. Can’t you state any of your early customers ” 

A. Not any. 

336 X Q. Can you state anybody to whom you supplied any of 
said fountains within the year 1871? 

A. I cannot. 

337 X Q. Did you keep any books of your business at that time ” 

A. I did, but we used other fountains of the same size. 

338 X Q. Can’t you tell from your books to whom you delivered 
any of said fountains ? : 

A. I could not. All of our fountains are ten gallons, and are 
said to hold ten gallons of soda water. Did I say 1871? I meant 
1870. 

dof X Q. 1870 for what? 

A. When we first commenced to use those fountains—that was in 
1870. 

340 X Q. In May, 1870, you say you first commenced to use those 
fountains. 

A. Yes; I made my application a month or so, two months, prob- 
ably, within the time or before the time expired in which I was to 
take the patent. 

341 X Q. During the year 1870 how many of the fountains did 
you make and send out tu customers for use ? 

A. Well, probably as many as two hundred. I could not give the 
exact number. 

342 X Q. Were those fountains constructed precisely in accord- 
ance with the drawings of said patent of June 25, 1872? (Patent 
shown witness.) 

A. Yes, sir; about the sameas that. 
1184 343 X Q. Were those fountains supplied with washers in 
their heads, reinforcing washers around the bung openings ? 

A. I cou!d not state whether they were or not; I think not. 

* * * * * * * 


1185 307 X Q. How many fountains were you sending out to 
your customers in the years 1871 and 1872? 


Objected to as immaterial. 


A. I could not give you the number. 
398 X Q. About how many ’% 


Same objection. 


I GNM IS etre ee 


A. Oh, probably forty or fifty a day. 

359 X Q. During the years 1871 and 1872 how did vou conduct 
your business of dealing in soda fountains? Please describe the 
method by which you carried it on. 


Objected to as rather indefinite. 


A. I don’t exactly know what vou want. 

360 X Q. I understand you sent out the fountains to customers in 
some way or other. Just how, I want to know? : 

A. The customers left their order at the em of the season 
what water they wanted supplied, and we delivered it to them as 
they needed it from time to time. 

361 X Q. You delivered the water? 

A. Yes. 

362 b, Q. You delivered the water in the fountain ? 

A. Yes. 

363 by Q. And when the supply was exhausted you took it back? 

A. Yes. 

364 X Q. And supplied another in the interim ? 

A. Yes, sir. 

365 X Q. And that was the way all your business was conducted 
in regard to soda fountains, was it ? 


Objected to as misleading, the witness having said he also sold a 
large number of fountains. 


1186 A. Yes, sir; we sold a large number of fountains, but not 
of this kind. 
366 X Q. What was the kind of fountains that you sold in 1871 
and 1872? 


Objected to as immaterial. 


A. We sold copper fountains and we sold cast-iron fountains, or 
I will say we sold copper fountains tin washed and lined with sheet 
block tin, flanged in two separate laps: and bolted together upon a 
washer or packing. We sold cast-iron fountains lined with blovk 
tin in sheets, flanged and bolted together on a washer. We sold 
cast-iron fountains enamelled or porcelain lined, flanged and bolted 
together. 

367 X Q. Why didn’t you sell your steel fountains at that time? 

A. Because—at what time? 

368 X Q. In 1871 and 1872? 

A. Because I wished to perfect the method of manufacture and to 
be certain before I x wteat any to go out of my hands that they 
were thoroughly well made and tested by actual use, and so we sub- 
jected them to a test in our works which was calculated to bring out 
any weakness or defects of workmanship. 


Adjourned until Wednesday, May 24, at one o’clock. 
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New York, May 24, 1882. 


Met pursuant to adjournment. 
Present: The same counsel as before. 


Cross-examination of Mr. Joan Matruews continued by Mr. 
Betts: 


369 X Q. Then after such tests of the strength of the fountain in 
your own factory did you send them out to the customers in the 
same way as your other fountains? 

A. We did. | 

370 X Q. For how many years did you continue tocarry on your 
business in that way by furnishing those fountains to your custom- 
ers with soda water in them, instead of selling them ? 


Objected to as assuming that the termination of that practice has 
been shown. 


A. For two seasons of first using them pretty well determined the 
quality of the article, and we found then such a demand in 
1187 our own work for those fountains that we preferred to wait 
until the next season before offering them for sale. 

371 X Q. What do you mean by two seasons? 

A. Well, the business is practially over in the fall, the summer 
season being the principal season we use them. 

372 X Q. Then you mean by carrying on business in this way for 
two seasons that you carried it on for two summers? 

A. Yes; the two Summers, 1870 and 1871. 

373 X Q. Did you carry on a large business in dealing in soda- 
water apparatus from 1867 to the present time? 

A. Yes, sir; we have. 

374 X Q. Has your business during all that time been one of the 
largest in the country ? 

A. It has. 

375 X Q. Has it been a prosperous business ? 

A. Yes, sir; it has. . 

376 X Q. When first did you know the defendants were putting 
on the market fountains like those which you coniplain of in this 
action ? 


Objected to as not cross-examination, as the witness has not been 
asked about the defendant’s fountain in the direct. 


A. Do you mean the Iron Clad Company or the Iron Clad Manu- 
facturing Company ? 

377 X Q. I mean the Iron Clad Manufacturing Company. 

A. Qh, I cannot state when they changed their style. 


(There are no questions No. 378 and No. 379.) 


380 X Q. Well, how early did you know of either the defendant, 
The Iron Clad Manufacturing Company, or their predecessors, the 
Tron Clad Can Company, putting on the market fountains like those 
you complain of? 
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Objected to on the same ground, as it does not appear the witness 
— the kind of fountains the predecessors of defendant put on 
market. 


A. I cannot state exactly. 
381 X Q. State as near as you can. 


Same objection. 


A. I think perhaps two years or two years and a half before. 
382 X Q. Before what—befure the suit was commenced? 
A. Before I saw Mr. Briesen about the case. . 
383 X Q. Do you mean for two years or two years and a haif be- 
fore you saw anybody in relation to the case ? 
A. Any counsel do you mean? 
1188 384XQ. Yes. 
A. I think so; about two years and a half—two years or 
two years and a half. ; 
385 X Q. And how long before vou commenced this suit was it 
you first took advice in regard to the putting on market of these 
fountains which you now complain of? 


Same objection, and also as immaterial. 


A. Perhaps six months. 
386 X Q. And during that six months did you apply for your 
reissue which is in controversy in this case? 


Same objection. 


A. I did. 
- 387 X Q. Did you obtain this reissue for the purpose of including 
the defendant’s manufacture of fountains? 


Same objection, and also as calling for an opinion. 


A. I was told by my counsel that it would be better before com- 
mencing the suit to reissue one or more, I forget which now, of those 
patents, as he thought they were defective. 

388 X Q. Were the two reissues, No. 8834 and 8837, the result of 
that advice? 


Same objection. 


A. They were. 
389 X 6. Were you advised that the defendant’s fountains did 
not infringe the original patents? 


Same objection, and as asking for a conversation between client 
and counsel. 


A. I do not remember that Mr. Briesen gave that advice; I do 
not remember specially what he said now. The result of the inter- 
view was he advised that they should be reissued. He thought the 
defendant infringed. 

390 X Q. During the two years or two years and a half before you 
consulted Mr. Briesen were the defendants or their predecessors in 
active competition with you in the matter of selling fountains? 
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A. Well, we did not feel them much; they were offering their 
fountains, but they carried off very few sales, and we saw very little 
of them. 

391 X Q. At what price were the defendants offering their fount- 
ains during that period ? 


1189 Objected to as not cross-examination, and the counsel for 

complainant gives notice that he will regard the witness as 

the defendant’s own witness with reference to any matter not prop- 

erly cross-examination and to which this objection is raised. The 

uestion is also objected to as it does not appear that the witness has 
the knowledge imputed to him by the question. 


A. My recollection is that they offered them in the printed list at 
about 25 per cent. less, but we were told by customers that large dis- 
counts were made from those lists. 

392 X Q. With the large discounts that were made, what was the 

rice of the defendant’s fountain during that period, as you learned 
In your business? 


Same objection, and as calling for hearsay. 


A. I cannot state any sum particularly; I have only a general 
recollection of the matter. : 
393 X Q. Well, state your general recollection of what it was. 


Same objection. 


A. The impression I got from these reports was that they were 
sold at about $25 to $30 each. 

394 X Q. At what price were you selling your fountains at that 
time? 

A. At $50 each. 

395 X Q. Without any discounts? 

A. Generally without discounts; yes, sir; sometimes a small dis- 
count, oy five per cent. 

396 X Q. Do you mean to say that the defendant’s fountains were 
always about half the price of yours from the time of their first in- 
troduction ? ) 


Same objection. 


A. I believe they were. 

397 X Q. Have you any personal knowledge as to the price at 
which the defendant’s had ever soid their fountains? 

A. I have seen letters from them offering them at $25 each. 

398 X Q. You have seen ietters purporting to be from them, you 
mean ? 

A. Well, with their printed heading and signed by them. 

399 X Q. You did not see them sign them, did you? 

A. No, sir; I did not; I have one of their letters. 

400 X Q. Aside from those letters, have you any personal knowl- 
edge on the subject? | 

A. Well, I cannot recall now. I have been told by people, I don’t 
remember who, who had bought them or could buy them at that 
price. 


a 
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1190-1192 Defendant’s counsel objects to the statement by the 
witness of the contents of letters not produced as in- 
competent. 


401 X Q. Before your steel fountains were introduced what was 
the price of copper tin-washed fountaine of ten gallons capacity ? 

A. About $40. 

402 X Q. Were they often sold for much less? 

A. Not often; never for much less. 

403 X Q. Is ten gallons the usual size of soda-water fountains? 

A. Well, I believe there are more of that size than any others; 
they are made of various sizes, up to twenty gallons. 

404 X Q. You said, in answer to the 89th question, that the defend- 
ant’s fountains frequently burst. Have you any personal knowledge 
on that point? 

A. No, sir; I never saw one burst. 

405 X Q. All you know about the matter is what other people 
have told you, is it? 

A. Well, I have read the sworn testimony of other people to that 
effect in the court, and have seen affidavits sworn to by various 

arties. 
. 406 X Q. That is all the basis you have for the statement in the 
89th answer ? 

A. I have seen some pieces of the fountains produced which ap- 

ared to have burst. 

407 X Q. Were those sheet tin lined fountains that you referred 
to as having burst ? 

A. I believe they were. 

408 X.Q. You say you believe they were; do you know they were? 

Q. Well, some of them I know were; do you mean the pieces that 
I saw, or the affidavits, or the sworn testimony ? 

409 X Q. Either. 

A. Well, they were tin-lined, some of them were ; they were lined 
with sheet tin. 

410 X Q. That is, you heard they were. That is all you know 
about it, isn’t it ? 

A. That is all I know about it. 

411 X Q. What affidavit did you ever see upon the subject ? 

A. I saw one that was made by a man of the name of Bochlader, 
and another by the name of Martin. 

412 X Q. Is that all? 

A. That is all I remember; I think I have seen more. 


* * * * * * * 


1193 451 XQ. Have you been accustomed to advertise your 
steel fountains very largely from the time of their first intro- 
duction ? 
A. We have advertised them quite extensively. 
452 X Q. And in your advertisements have you made a great 
point of their superiority to copper fountains ? 
A. We have. 
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453 X Q. How long have you known of the existence in market 
of the material known as sheet block tin ? 
A. Ever since I have been in business. 
454 X Q. That is since what year ? 
A. Oh, about 1846. 
455 X Q. Prior to 1867 had you used sheet block tin in your busi- 
ness for lining any articles ? 
| A. We had. 
. 456 X Q. What articles ? 
A. Cast iron and also copper fountains with flanges. - : 
457 X Q. Any coolers ? | 
Objected to as not cross-examination. 


A. I have no recollection of any coolers. 
458 X Q. Pipes? 


| 
Same objection. ‘ 


A. We made coolers of pipes, but we don’t call that sheet block 
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tin. 
1194 &1195 459XQ. For how long have you been accustomed to 
line cast-iron fountains with sheet block tin prior to d 
1867 ? : 
4 
Objected to as immaterial. . 
A. Well, four or five years; I cannot give the time exactly. e 9 
460 X Q. Do you know of others doing it also? | . i < 
| Same objection. : et 
: A. I do. 
| 461 X Q. Such as who? k 


Same objection. 


A. Well, J cannot give you the names, but it was not a common 
| practice. 
| 462 X Q. It was a common practice, was it not ? 

A. No; it was not. : 

463 X Q. It was quite often done, was it not? 

A. Well, I think not often; it was rather rarely done. = 

464 X Q. Soda-water manufacturers who have been selling their , 
soda water had been doing it from time to time, had they not? a 

A. That I could not state; no, I think not; it was very expensive 
to make a fountain in that way; the tin lining had to be made in 
two pieces and flanged over the copper or iron ; for the copper ones v 
there was a wrought-iron ring on the outside to hold them, and the ° 
two edges are bolted together upon a washer or packing. This é 
made the fountain very expensive; more than double the expense 
of the ordinary fountain. 

465 X Q. State what the paeking was made of. 

A. It was generally made of rubber. 3s 

466 X Q. You spoke of having moved for a preliminary injunc- z 
tion in this case against the Iron Clad Manufacturing Company. | 
Was your motion for an injunction denied by the court? 


— 


after that I never had an opportunity of speaking to him while he 
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A. I think it was not granted, but I don’t remember on what 
terms. J] think the motion came up upon a plea, if I recollect, but 
I may have got mixed on that point. 

467 X Q. Do you think your testimony is as equally reliable upon 
the other points upon which you have given it as upon this? 

A. I don’t think. it is, because I am not so familiar with it. 
* * * * s * * 


1196 491 X Q. Can you give the names of any of your workmen 
who worked in the fountain departmen! in 1867? 
, a We had no special fountain department in that year—not in 

7. . 

492 X Q. Can you give the names of any workmen? 

A. I think I could from the books, but I think the workmen who 
were then engaged in the manufacture of fountains are not with us 
now ; there may be some there now, but I can find out. 

493 X Q. Do you remember the naime of any one who would 
know who were engaged in the manufacture of fountains in 1867, 
in 1868, or in 1869? 

A. I can remember one now;; his name is Schutzle. 
1197 494 X Q. Where is he now? 
A. I don’t know where he is. 

495 X Q. What is his first name ? 

A. That I could not tell you. 

496 X Q. Can you name any other? 

A. I think Archibald Matthews is one; he is a cousin of mine. 

497 X Q. Where is he now? 

A. I don’t know where he is; he is in New York, or I think he is 
in New York. 

498 X Q. Can you name anybody else? 

A. I cannot. 

499 X Q. Could you from an examination of your books? 

A. I think I could, sir. 

500 X Q. Will you produce your books for such examination ? 

A. I will. There is another man I can remember now; it is 
Benjamin Austin. 


* * * £ * * x 
Redirect examination: 


By Mr. Brigsen: 


503 R. D. Q. You have testified about the criticisins of your father 
— reference to these steel-covered fountains. Does your father 
till live? 

A. He does not. 

504 R. D. Q. When did he die? 

A. He died on January 12, 1870. 

505 R. D. Q. When last did you have an opportunity to speak to 
Mim ? 
A. Well, I saw him in August, 1869, before going to Europe, and 
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was in his right mind; he was paralyzed shortly after reaching Lon- 
don, and did not regain his senses until—or at least he never re- 
gained his senses after that. : 

506 R. D. Q. After when? 

A. After he had been paralyzed. 

507 R. D. Q. What was the character of his criticism of this 
fountain ? 

A. Well, he thought they were too fragile, and that so thin a case 
would not be durable, and that they would come apart at the joints 
where they were soldered by the pressure; even though tested at a 
pretty high test, he thought it would be anything but conclusive as 

to durability. 
1198 508 R. D. Q. Why did you make so many tests with those 
fountains immediately after 1867 ? : 

A. Because it was a matter of very great importance. Our busi- 
ness had become larger in the line of supplying the beverages and 
the old fountains were very heavy. They seed from one hun- 
dred and sixty to two hundred pounds, each particular fountain of 
ten gallons. 

509 R. D. Q. Well, how much did these weigh ? 

A: These weighed from forty-five. The fountains we made first 
weighed from forty-five to fifty pounds. Those we make now are a 
little heavier, although they are under sixty. 

510 R: D. Q. What, if anything, did the criticism made by your 
father have to do with the experiments as conducted by you with 
reference to the fountains ? 

A. Well, he discouraged them because he thought the expendi- 
ture was large and would lead to no good results. At that time I 
was an employee with him. I did not become his partner until 
1869, in January. 

511 R. D. Q. Question repeated. 

A. His criticisms made me very cautious, and I took especial care 
to be as certain as possible at every step I took. | 

512 R. D. Q. When first did your father see a full-sized fountain 
made according to your invention ? 

A. He saw them in 1868. 

513 R. D. Q. How did that fountain in construction differ from 
the Exhibit Matthews Fountain now shown you ? 

A. The first one? 

514 R. D. Q. The one that you spoke of. 

A. It was similar and not so high. It was about 6 or 8 inches in 
diameter. It was 6 or 8 inches in diameter, and then the fountains 
we afterwards made were on a larger scale. 

515 R. D. Q. How was it dissimilar from said exhibit ? 

A. Its construction was the same. The heads did not lap quite 
so much in proportion, but it was exactly the same construction 
mechanically. 

516 R. D. Q. You say that you became your father’s partner, as I 
understand you, in January, 1869. Do you or not recollect having 
made fountains like this exhibit, but of larger size, before you be- 
came said partner? 
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A. I did; I distinctly remember it. 

517 R. D. Q. How many, about, and how long before ? 

A. Well, I made at least a dozen, and perhaps more, in the early 
part of that year; before the fall of that year. 

518 R. D. Q. What year ? 

A. 1868. 

519 R. D. Q. In your answer to cross-question 226 and the subse- 
quent questions you spoke about the bursting of some of those fount- 
ains with which you experimented. Will you tell us whether you 

burst them intentionally or accidentally ? , 
1198} A. I burst them intentionally. 
520 R. D.Q. Why? 

A. I wished to test them to destruction in order to ascertain the 
breaking —s and also the weak points. 

521 R. D. Q. Who are your partners at this time ? 

A. My —¥- are my mother and brother George. 

522 R. D. Q. And the name of the firm is what? 

A. John Matthews. 

523 R. D. Q. Did I understand you to say that the firm was 
licensed to use the patents here in controversy ? 


Objected to as immaterial. 


A. They have the right to use all my patents. 

524 R. D. Q. Referring now to the sketches on page 7 of your 
sketch book, which did you make on the 24th day of September, 
1867, and which not? Please mark your initials on all those that 
you made on the 24th day of September, 1867. 


Objected to, as the witness has already sworn that he has no 
recollection of making the sketches outside of seeing them in the 
book 


Counsel for complainant insists that that is not a fair interpreta- 
tion of the witness’ testimony so far as given. 

Witness marks his initials on 8 sketches that are contained on the 
7th page of the Exhibit Matthews Sketch Book. 


525 R. D. Q. When were those 8 sketches marked by you with 
your initials made by you ? 


Objected to as having been already testified to. 


A. They were made on the 24th of September, 1867. 

526 R. D. Q. What makes you so positive ? 

A. Because that section is dated. 

4 R. D. Q. Might that not have been dated after they were 
mude ? 

A. No; I would not date them at the top after they were made. 

628 R. D. Q. What was your habit in connection with the dating 
of your sketches un every occasion ? 


Objected to as calling for a conclusion. 


A. I commenced with the date or title. 
529 R. D. Q. And then ? 
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A. And then made the sketches and afterwards the memoranda. 

530 R. D. Q. If it should appear that any part or parts of the in- 

scription adjoining these said sketches were written in differ- 

1198% ent ink from the other inscriptions adjoining the same how 
would you account for such difference ? 

A. It is my custom to carry my sketch book from the design room 
to my desk in the office or from the design room to my house. I 
look over my sketches at my house in the evening and often after 
going to bed and frequently amend them or alter them or enlarge 
them. | 

531 R. D.Q. When did you first explain your invention to your 
father? I mean the invention described and shown in Exhibit A. 

A. I described it to him in the fall of 1867 and almost as soon or 
very soon after these sketches were made—the models were made. 

532 R. D. Q. And when to any one else ? 

A. My brother knew of these sketches and of the invention at the 
time. 

533 R. D. Q. What is your brother’s name? 

A. His name is George. : 

534 R. D. Q. You spoke about alterations made ‘at your house. 
When were they made? 

A. They were made in 1875. 

535 R. D. Q. What did that have to do with the storing of your 
sketch book, &e., and your water-color sketches ? 

A. Well, all the contents of a chest of drawers in my room were 
then removed, and many other articles, and stored in some pine 
boxes I had made for that purpose. 

536 R. D. Q. What was the principal character of the alterations 
made in your house ? 

A. Well, one wing of the house, the most ancient portion,*was 
taken down entirely and rebuilt. 

537 R. D. Q. What is there in that wing now? : 

A. There is a dining-room, basement, butler’s pantry, hall bed- 
room, bath-room, and wash-room. 

538 R. D.Q. When was your library wing built on that house? 

A. That was built in 1880, I think ; 1879 or 1880. 

539 R. D. Q. And where was your library before that ? 

A. We had no room especially devoted to books before that time ; 
we kept many in that small wing which was taken down, in 
some closets there, and others elsewhere; I had a large number of 
books in the garret. 

540 R. D. Q. You testified about an entry made by your draughts- 
man on page 6 of your sketch book. What entry did you refer to? 

A. “ Distance from fulcrum to valve 3.16 inches; distance from 
fulcrum to centre of weight, 10 inches; weight of ball, 45 ounces.” 

541 R. D. Q. Who made that entry ? 

A. I believe that was made by Mr. Daniel Somers, now of Brooklyn. 

42 R. D. Q. You spoke of a patent issued to you in 1867. Have 
you that patent here ? 


(Patent handed to witness.) 
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A. I have it here. 
543 R. D. Q. Please give the number of it and its date. 
A. No. 68375; September 3, 1867. Mr. Somers was em- 
1199 ployed to make the drawings for that invention, and I had 
asked him to give me some items concerning the valve, as I 
intended to make the valve to be used with this compressor. 


Patent is offered in evidence by counsel for complainant and 
marked “ Complainant's Exhibit Compressor Patent, J. A. 8., Ex’r, 
May 24, 1882.’ 


Witness continues: This valve was afterward constructed and used 
in the first compressor that I built. 

544 R. D.Q. Do you keep a book containing a list of the work- 
men since you became a partner of the firm of John Matthews? 

A. I did not keep it. 

545 R. D. Q. Who did? 

A. I think it was kept by the time-keeper. 

546 R. D. Q. Who is he? 

A. His name is Knowlton. 

547 R. D. Q. Is he still with you ? 

A. He is still with us. 

548 R. D. Q. How long has he been with the company ? 

I could not state. He has been there a number of years; since 
a boy. 

549 R. D. Q. Was he with you in 1867? 

A. I cannot state whether he was. 
, A. R. D.Q. Did you keep a list of the workmen in 1867 and 

? 

A. I did not. I do not know the names of any who worked then. 

551 R. D. Q. Who did keep the names of them ? 

A. I don’t know positively that any book was kept. If any book 
was kept the time-keeper kept it; he kept the list if any was kept 

552 R. D. Q. Were the books covering that period preserved ? 

A. I am not certain; I have not seen them. 


Counsel for complainant gives notice that he will request a search 
to be made for those books showing a list of the workmen employed 
in 1867, 1868, 1869, 1870, and 1871, and if they are found he will 
call on the person most compet nt to testify in reference to their con- 
tents to have then identified by him, but does not think he shall call 
Mr. John Matthews with reference to it. 


553 R. D. Q. You spoke about building a press for testing these 
fountains ? 

A. No. 

554 R. D. Q. For making those test fountains,then? Who built 
that press for you ? 

A. It was built by Mr. Debeauvais, an engineer of this city. 

555 R. D. Q. When did he build it? 

A. He built it for me in 1868; he is still in business. - 

1200 556R. D.Q. Have you a letter from him or memoranda 
connected with that transaction? (Paper handed witness.) 
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A. I have. 
507 R. D. Q. Will you produce it? 
A. I produce a letter from Mr. Debeauvais. 


Witness produced a letter which purports to be signed by J. De- 
beauvais, and bears date Nov. 16, 1868, and the same is offered in 
evidence by complainant’s counsel and marked Complainant’s Ex- 
hibit Debeauvais Letter, J. A. S., Ex’r, May 24, 1882. 

Witness continues: I think I ought tosay, in relation to that, that 
the steel spoken of in the letter was for stamping the heads of those 
fountains, the press being then ready to produce the heads. 


558 R. D. Q. Did Debeauvais build more than one press for you 
for stamping the heads? 

A. He did-not; he built one press and located it at first on the 
second or third story of his building. 

559 R. D. Q. Where was that building ? 

A. To the best of my recollection, it was at the corner of Delancy 
and Mangen streets. 

560 R. D. Q. How long did it remain on the second or third story 
of the building ? 

A. Well, they stamped a few heads, to the best of my recollection— 
perhaps a hundred or more—but the blow was so great in striking 
the head that it shook the building and he was obliged to remove 
the heading press and annealing furnaces and other things he made 
and locate them in the basement. 

561 R. D. Q. How long was it upstairs? 

A. Only a short time; I think not over a month or six weeks. 

562 R. D. Q. Had the press been completed at the time you re- 
ceived this letter marked Exhibit Debeauvais Letter ? 

A. I believe it had. 

563 R. D. Q. But you are not sure about it? 

A. I am not sure. 

564 R. D. Q. Before that press was ordered of Mr. Debeauvais, 
what, if anything, did you do towards making a full-sized fountain 
like Exhibit Matthews Fountain ? 

A. I had made a number previous to that time. 

565 R. D. Q. Where did you make those ? 

A. I made them at our works. 

566 R. D. Q. With what? 

A. Some of the heads were beaten up by hand; I furnished Mr. 
Debeauvais with one of those heads as a sample. 

567 R. D. Q. And others ? 

A. Some were made into fountains,and my experiments and 

1201 tests were conducted with those fountains until I had satisfied 

myself that the things could be made a success. I then de- 

termined to produce them in large quantities by the aid of a power- 
ful press. This press I ordered from Mr. Debeauvais. 

568 R. D. Q. Have you or not a book showing the entries relative 
tou the work done by Mr. Debeauvais on that press ? 

A. I have a book, the invoice book. 

569 R. D. Q. Who kept it? 
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A. I am not able to state who kept it; I think it was kept by the 
storekeeper. 

570 R. D. Q. The storekeeper of your firm ? 

A. The storekeeper of our firm—Philip. 

571 R. D. Q. Is he still with you? 

A. He is not, but he is in this city in business. 

572 R. D. Q. What entry do you find in that book relative to De- 
beauvais’ work on the press? Please quote the entry in full. 


Objected. to as incompetent, as the witness has already stated he 
did not keep the book. 


A. 1869. J. D. Beauvais, 324 Delancy street : 


Feb.—To 1,856 casings, at 43 ......--.----... $83 52 
BBOP.. ccncawe congso mmremmeneowews 67 10 
stamping and making, altering, &c., 
SD0P ...2cnecncwcwcone conc cece 71 20 
sundry repairs experimenting.-.... 9 45 
putting up press in the basement... 69 15 
another piece of strap............- 8 62 
$309 04 


573 R. D.Q. Where did you find this book from which that quota- 
tion has been made? 

A. My nephew; no, my cousin found it for me last night. 

574 R. D. Q. And you have no personal knowledge of the book, 
have you, or of its keeping ? 

A. I have no personal knowledge of it; it contains a multitude 
of eccounts that I know were kept at that time? 

575 R. D. Q. Do you or not know whether that book is one of the 
regular bookz belonging to the business of John Matthews ? 

A. I do. 

576 R. D. Q. And is a book of original entry ? 

A. I believe it to be so. 

577 R. D. Q. Who is best able to testify about it at the present 
time ? 

A. I think my brother. 

578 R. D. Q. Your brother George ? 

A. Yes, as he had more charge of the accounts at that time, and 

would know more about it. 
1202 579 R. D. Q. Did you, prior to your invention, which is re- 
corded in Exhibit A, ever see or know of a flexible'vessel 

——— by its neck from a surrounding rigid shell as a flexible 
vessel ? 


Objected to as immaterial. 


A. I never did. 

580 R. D. Q. You stated that you ascertained a certain thickness 
of metal to be desirable for your fountain; will a greater thickness 
render the fountain inoperative ? 

A. It will not. 
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581 R. D. Q. A greater thickness is only unnecessary ? 

A. Only unnecessary work. 

582 R. D. Q. Did you take out any other patent or patents for the 
process of stamping up or forming up the heads of your suda-water 
fountains? 

A. I did, in 1873. 


* * * * * % * 


589 R. D. Q. In vour cross-examination of vesterday you spoke 

about first using or selling these fountains in May, 1870, and 

1203 that that was not quite but nearly two years-before you ap- 

plied for you patent, Exhibit A; that patent having been ap- 

plied for in September, 1871, how do you harmonize this fact with 
you testimony ? 

A. Well, it is fixed in my mind that I made the application within, 
clearly within, say two or three months before the time would ex- 
pire, but at any rate fully within the time. I was told it was neces- 
sary todo so. I fixed the year in that way, although I could fix it 
by other circumstances. ! 

590 R. D. Q. How; by what other circumstances? 

A. Well, by the recollection of other people; other witnesses. 

591 R. D. Q. Does the term galvanized sheet steel correctly and 
fully describe what you used for the outer shells of your fountains? 


Objected to as leading and as calling, for a mere conclusion. 


A. It does. | 

592 R. D. Q. Please describe the article used by you for the shells 
of your steel fountains in terms that would fully describe the same 
to persons skilled in the art to which this matter appertains. 


Objected to, as the previous leading question has just been dic- 
tated in the hearing of the witness. 


A. Galvanized sheet steel. 

593 R. D. Q. Do you not even now continue to hire out fount- 
ains or rather to sell your soda water in fountains that belong to 
you? . 


Objected to as leading. 


A. We do; we furnish some two thousand stores with water in 
those fountains. 

594 R. D. Q. Since when do you know of that being the custom 
of your firm ? , 

A. It has been the business of our firm since 1839—that is, not 
of our firm; it has been the custom of our firm ever since it has 
been established, but the custom of my father since 1839. 

095 R. D. Q. You said that you heard of the infringement of your 
patents by the Iron Clad Manufacturing Company about two years i. 
or two years and a half before you began these suits; why didn’t : 
you sue them before ? 

A. I never had had any patent litigation and dreaded it. I 
thought I might induce them to settle. | 

596 R. D. Q. Did you try to induce them ? 
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A. I notified them that they were infringing, and thought per- 
haps they would stop. 

597 R. D. Q. Did they have interviews with you on that subject? 

A. I think I had an interview with them some time in*August, I 

think, 1879? 
1204 & 1205 598 R. D.Q. When first did you notify them that 
) they were infringing? | 

A. I think I notified them shortly after I heard of their making 
them ; I cannot give the exact date; I sent one of our clerks to their 
office to notify them. : 

599 R. D. 6. Do you know the handwriting of Mr. Peter Delacy? 

A. I think I do. 

600 R. D. Q. Look at the letter now shown you and state whether | 
you know who wrote it. 

A. Ido not know the handwriting; it looks like Mr. Delacy’s 
handwriting, but I do not know Mr. Delacy’s handwriting well 
enough to swear to his handwriting ; it looks like his handwriting. 


Counsel for complainant asks counsel for defendant to admit that 
the letter was written on behalf of the Iron Clad Manufacturing 
Company and forwarded as it purports to be on the face of it. 

Defendant’s counsel declines to make any admission on the subject, 
the evidence being totally immaterial. 

Counsel for complainant asks that that letter be marked for iden- 
tification, and the same is marked “ Hill Letter,” J. A. S., Ex’r, May 
24, 1882. 


* * * * * * * 


603 R. D. Q. In answer to X Q. 216, speaking of your first model 
of the steel-covered fountain, you say that it did not embrace all the 
features in 1867. What features did it not contain that are shown in 
the patent? 

A. Let me see the patent. (Witness examines patent.) I soldered 
it with ordinary tin and lead solder. 

604 R. D. Q. Did it have the paper band? 

A. It did. In other respects it was exactly like the patent. 

605 R. D. Q. How did the rubber washer or a which you 
say was used in the flanged fountains operate when in contact with 
soda water? 

A. Well, it often gave it a taste which was very objectionable. It 
was difficult to get rubber entirely tasteless. 

606 R. D. Q. Well, how long did the rubber last? 

A. It lasted generally longer than the lining; the pressure of the 
rubber upon the lining often cut it at the edge—cut the lining at 
the edge. 

Adjourned until Monday, May 29th, at 11 o’clock. 

_ 
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1206 New York, June 1, 1882. 


Met pursuant to adjournment. 
Present: The same parties as before. 


Redirect examination of Joon MATTHEWS continued. 


By Mr. BRIESEN: | 


607 R. D. Q. Please look at the fountain which I now show you, 
and state if you know when the same was made, and by whom. 

A. It was made at our works in the winter of 1868-9, by some of 
our workmen at our works. : 

608 R. D. Q. By what means do you identify it as the one of those 
made in the winter of 1868-9 ? 

A. I identify it by the number on it. 

609 R. D. Q. Won’t you please point to the number and state 
what it is? 

A. It is on the head; marked No. 2 un the head of the said fountain. 

Counsel for complainant offers the fountain in evidence, and the 
same is marked “ Exhibit Matthews 1868 Fountain, J. A. S., Ex’r, 
June 1, 1882.” 


610 R. D. Q. What machinery, if any, was used in making the 
heads of Exhibit Matthews 1868 Fountain ? 
A. The press made by Mr. De Beauvais. 


Sn le ee eee a Ce 


Recross-examination by Mr. Betts: 


611 R. X Q. Is there any way in which you identify the fountain 
marked “ Matthews 1868 Fountain” as having been made in the 
winter of 1868-9, except by the number ? 

, A. There is not. 

612 R. X Q. In answer to X Q. 500 you stated that you would 
produce your books giving the names of the persons who were en- 
gaged in the manufacture of fountains in your establishment in 
1867, 1868, and 1869. Have you done so? 

A. I have directed search to be made, but have been unable to 
find any books, and I am informed by the time-keeper that there 
are no books earlier than 1870. 

613 R. X Q. No books of any kind, do you mean ? 

A. No books showing the names of workmen. 

614 R. X Q. In answer to redirect Q. 507 you spoke of some 
criticisms which you said your father made in reference to your steel 
fountains. Were those criticisms limited entirely to the question of 
the — of the shell and the strength of the joints of the same? 

A. My impression is they were not. 
1207 615 R. X Q. Do you remember any other subject that was 
discussed in regard to these fountains? 

A. He thought the tin in the lining would crystallize, so as to 
limit the durability of the fountain. 

. 616 R. X Q. Do you remember any discussion of that kind with 

im? 

A. I do, sir. 
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617 R. X Q. When? 

A. Well, that occurred very shortly after I had communicated the 
invention to him; he called my attention to the fact of some fount- 
ains made in the old way with flanges bolted together which had 
come in for repairs and which had crystallized in spots, rendering 
the linings worthless. 

618 R. X Q. Do you remember anything else; any other criticisms 
he made in reference to your steel fountains? 

A. (Redirect answer 507 read over to the witness.) Those are all 
the objections I remember now; those and what I have stated before. 

619 R. X Q. Were your father’s criticisms founded upon the re- 
sult of any tests of those fountains, or were they made before you 
had tested any? : 

A. They were made before and after I tested them. 

620 R. X Q. What defects were shown by the tests which you 
made which caused your father’s criticisms after such tests ? 


Objected to as assuming what has not been proved. 


A. As near as I can remember, some of the fountains were imper- 
fectly soldered so that they came apart at the joints, and others that 
appeared to be more perfectly soldered did not have lap enough 
where the steel was soldered together. 

621 R. X Q. At the time that your father made these criticisms 
were you using tin and lead solder or pure tin solder? 

A. We were using tin and lead solder. 

622 R. X Q. When did you discover the desirability of using pure 
tin solder first ? 

A. I think I have answered that question once before, but I think 
it was some time in 1869 or 1870, I do not remember exactly, 
although I had soldered those joints both ways, but I had some mis- 
givings about the tin and lead solder. 

623 R. X Q. Were all your father’s criticisins on the weakness of 
your fountains based on the knowledge that you were soldering the 
joints with tin and lead solder? | 


The same objection. 


A. I think not. 
624 R. X Q. Do you remember whether they were or not? 
A. I have no recollection now of any discussion on that point, 
although we have had some. 
1208 625 R. X Q. Do you remember whether you ever communi- 
cated to him your discovery of the desirability of using pure 
tin solder? 
A. I have no recollection now, but I think I did. 
626 R. X Q. Do you think it was the fact that you did not dis- 
cover that point until after your father’s departure for Europe ? 


Objected to as immaterial. 


A. I cannot recollect now whether experiment had determined 
that pure tin was better than the admixture of tin and lead. I had 
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in my mind from the time of my invention that tin might prove a 
better solder than tin and lead, although more difficult to use. 

627 R. X Q. You spoke of some of the fountains which you tested 
not being strong enough at the joints by reason of not having lap 
enough. Did you ascertain how much lap was required of the head 
over the body in order to make a secure joint? 

A. Well, that is dependent very much upon the perfection of the 


workmanship. If the joint was well soldered by a careful workman, 


a much less lap would do than if the same was not carefully soldered. 
Besides, I was determined to have a great reserve of strength in those 
fountains, in order to avoid accidents. 

628 R. X Q. Did your experiments show you how much less was 
necessary for a secure we when the soldering work was done in 
the ordinary way in which the workmen did such work ? 

A. There was a great range as to the lap. I preferred to lap the 
steel much more than was absolutely necessary, as the expense was 
not much greater, and greater security was obtained. 

629 R. X Q. Didn’t your experiments teach you how much lap 
was necessary for security ? a 


Objected to as already answered. 


A. They taught me that it was desirable to havea sufficient lap to 
resist the pressure to which those fountains would be subjected, and 
also the greater pressure at which they were tested. 

630 R. X Q. And how much less did your experiments teach you 
was necessary for that purpose ? 

A. There was no particular amount of lap that I discovered was 
absolutely necessary, but it was desirable to have a large excess over 
what would hold them together through the ordinary pressure and 
also the test pressure. This lap was about the sameas I have shown 
in my model and in my patent, although it might be varied consid- 
erably either way without any detriment to the fountain. 

631 R. X Q. Can you state how much lap your experiments taught 
you was required for a safe joint? 

A. That depended upon the workmanship. AsI say, if the work- 

manship was good, and the workman had experience in the 
1209 work, he could make a perfect fountain with a less lap than I 

found desirable to use. The lap I finally concluded upon was 
about that shown in my patent to be the most desirable, although 
not necessarily precisely that lap, If deeper it would do no harm 
except it would increase the weight slightly, and if shallower and the 
workmanship was good it would resist all the required pressure. 

632 R. X Q. Do you inean to say you cannot state now how much 
lap, in inches, was required to make a safe joint ? 

A. Well, I think about two inches to three inches I concluded was 
best to use, although I had not then tested them in sufficient num- 
bers to know how much less could be used with safety; but I found 
that a lap of from two inches to three inches answered all the re- 
quirements. 

633 R. X Q. When did you come to this conclusion ? 

A. I cannot state when. 
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634 R. X Q. Was that the first result of all your experiments ? 

A. I desired a large margin, and therefore made the lap, as shown 
in my patent, greater than was absolutely necessary. I did not find 
any lap go so close in my trial as to determine the exact limite of 
this lap, but I thought better to have a large margin of safety and 
therefore considered a lap of two inches to three inches was sufficient 

635 R. X Q. In answer to X Q. 264 and following questions you 
state that during 2 course of two or three years after making your 
invention of the steel fountain you made experiments and tests of 
such fountains. How many fountains did you make for the pur- 
poses of experiment or test between the.time of your invention and 
the time when you first commenced to use your fountains by fur- | 
nishing them to customers or selling them? 

A. Well, I should judge about twenty or thirty, as near as I can 
remember now. 

636 R. X Q. Did you keep any record of the number of thoseearly 
fountains of yours? 

A. I did not. 

637 R. X Q. Will your books show when you first commenced to 
furnish any of those steel fountains to customers? 

A. They will not, except those we sold. : 

638 R. X Q. I have forgotten whether you have stated it. 

A. I did; I answered it that the books would not show the 
record. 

639 R. X Q. I have forgotten whether you have stated when you 
first began to furnish steel fountains to customers. 

A. I believe I did. 

640 R. X Q. If you have not already done so please state the time 
as nearly as you can when you first began to furnish your steel 
fountains to customers ? 

A. In the spring of 1870, I think. 

641 R. X Q. Did you commence then to furnish them in large 
quantities or in a small way? 


1210 Objected to as indefinite and as immaterial. 


A. In a small way, I think. 

642 R. X Q. When you first commenced to furnish them to cus- 
tomers how many of them had you made? 

A. I could not give the number. 

643 R. X Q. About how many? 

A. Perhaps 200. 

644 R. X Q. Were all those made up together in one lot? 

A. No, sir; they were not. 

645 R. X Q. In how many lots? 

A. I could not give you the number; my impression is they were 
taken up from time to time during the winter of 1869 and ’70. 

646 R. X Q. Can you tell us the date when your experiments had 
so far progressed that you were satisfied with the results of them 
and proceeded to make fountains in quantities for the purpose of 
furnishing them to your customers? 

A. I was satisfied that those fountains would be a success almost 
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from the start, but owing to the want of confidence expressed by my 
father the manufacture of those fountains was not Teessuined on 
until a short time before ordering the press. He did not wish to 
incur the expense at first. 

647 R. X Q. Can you tell when you first commenced to make up 
those fountains in lots for the purpose of furnishing them to your 
customers, as distinguished from making fountains for the purpose of 
experiment and tests of the same? 

A. I think in the winter of 1869 and ’70. 

648 R. X Q. Did you ever make any of your steel-shelled fount- 
ains for the purpose of your.experiments and tests without linings in 
them ? 

Objected to as not touching any issue of the case, hence not cross 
examination. 


A. None that [ remember. 

649 R. X Q. You spoke of an entry you made on page six of your 
sketch book as having been made by Mr. Somers, and stated that he 
made the drawings for your invention embodied in your patent No. 
68375, of 1867. Did he make the drawings for said patent and which 
are annexed to the same? 

A. To the best of my recollection he did not. 

650 R. X Q. Do you remember who did? 


Objected to as immaterial. 


A. I do not. | 
1211 651 R. X Q. Did he make the sketch of the compressor 
valve on page 6 which is annexed to the entry which you say 

was made by him ? 

A. He did not. 

652 R. X Q. Who made it ? 

A. I did. 

653 R. X Q. What drawings was it that he made for the inven- 
tion embodied in your patent No. 68375, of 1867? 

A. He made the working drawings. 

654 R. X Q. Do you mean the working drawings from which the 
compressor was built ? 

A. Yes, sir. 

655 R. X Q. Was that before or after the patent was obtained ? 

A. It was before. | 

656 R. X Q. Is the sketch of the compressor valve on page six of 
the sketch book intended to represent the same valve which is shown 
in the patent No. 68375, of 1867 ? 

A. (Witness examines patent.) It is not. 

H57 R. X Q. Are there any other entries in any of your books re- 
lating to any work done for you by De Beauvais of earlier date than 
the entry quoted by you in answer to redirect Q. 572? 


Objected to as not cross-examination. 


A. IL have not been able to find any book in which such entries 
would probably appear of earlier date than the book I produced, but 
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such entries certainly did exist in the book kept-for invoices prior 
to this book, because he did work for us to a considerable amount 
upon these presses previous to this entry in the book produced, 
pene I have no means of ascertaining now, as the book cannot be 
ound. 


Answer objected to as incompetent so far as it purports to state the 
contents of books not produced and which the witness says cannot 
be found ; also as irresponsive to the question. 

Counsel for complainant replies that he does not understand that 
the answer describes entries in books which are not produced. 


658 R. X Q. In answer to R. D. Q. 601 you state that you believed 
that you would be able to find the “ wire-covered model.” Have you 
done so ? 

A. I have not yet succeeded in finding it; search is now being 
made for it; I hope they will find it. 


x * * * * a * 


1212 667 R. XQ. In answer to Q. 110 to 113 you spoke of having 

sold some fountains to the firm of Vincent, Hathaway & Co. 
a -_~ pay you anything on account of the 500 fountains you so 
sold them ? 


Objected to as not proper recross-examination, the witness having 
been exhausted on that subject. 


A. They did. 
668 R. X Q. How much did they pay you on account? 


Same objection. 


A. I don’t know. 
669 R X Q. About how much ? 


Same objection. 


A. I don’t know. 
670 R. X Q. Haven’t you any idea? 


Same objection, and as already answered. 
A. I have not. 


1213 Re-redirect examination by Mr. BrIEsEn: 


671 R. R. D.Q. In answer to X Q. 646, which press do you refer to? 

A. I refer to the press built by Mr. De Beauvais in 1868. 

672 R. R. D. Q. I notice on “ Exhibit Matthews 1868 Fountain ” 
some dates and inscription, apparently put on by stencil plate and 
brush ; can you tell us when those were put on? 

A. They have been put on within two or three years. It is our 
custom to paint our fountains every season and to stencil them. 

673 R. R. D. Q. I observe a peculiar corrugated appearance of the 
overlapping portion of each head of said exhibit; when last did you 
make fountains having that peculiarity ? 

A. I cannot state positively. The first heads furnished to us b 
Mr. De Beauvais, stamped upon his press, were so corrugated. We 
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did not make them long after he completed the press. I should 
correct that by saying it was not his press. I speak of it as De Beau- 
vais’ always, but it was ours; it was made by him. 

674 R. R. D. Q. How long did you use this press? 

A. I think about a year; I am not positive. 

: “ R. R. D. Q. Did that press always turn out those corrugated 
eads? 

A. No; the first lots only, I think, were corrugated ; the last ones 
were more smooth. 

676 R. R. D. Q. Have you any recollection as to what was done to 
the press to prevent it producing those corrugated heads? 

A. The dies were altered. . 

677 R. R. D.Q. Why didn’t you produce this Exhibit 1868 Fount- 
ain before to-day in connection with this examination ? 

A. It did not occur to me before that I had one of those early 
fountains. 

678 R. R. D. Q. Inasmuch as you did not keep a record of the 
numbers of the fountains, how is it that you identify this exhibit by 
the number? 

A. I remember that the fountains made from the early De Beau- 
vais shells or heads were turned in for stock, and the numbering 
was commenced upon them. 

679 R. R. D. Q. Has the numbering of the steel-covered fountains 
been recommenced since? 

A. It has not. We never had but one number “2” fountain, and 
this is the one. 

680 R. R. D. Q. How does the lap of the head over the cylinder 
add to the efficiency of the fountain? I mean in what sense does it 
add to the strength ? 

A. It connects the head with the steel body when solder is intro- 

duced and the two are sweated together. 
1214 681 R. R. D.Q. Precisely ; but supposing the lap is quite 
short, the connection would still take place, would it not? 


Objected to as leading. 


A. Certainly. 

682 R. R. D. Q. And I wish to-know why a very short lap would 
leave the fountain weak and a longer lap would leave it strong ? 

A. In the short lap there is less surface of contact for the solder 
than when the lap is greater. 

683 R. R. D. Q. In answer to Q. 615 and subsequent answers you 
testified that the linings of the old fountains did crystallize. What 
caused this crystallization in those old fountains; do you know ? 

A. The causes are somewhat obscure. This crystallization has not 
occurred in any steel fountain, to my knowledge, although it fre- 
quently occurred in fountains constructed upon the old plan where 
tin linings were used. 

684 R. R. D. Q. Do you mean tin linings in contact with copper ? 

A. Tin linings in contact with copper and also in contact with 
cast iron. 

685 R. R. D. Q. If the valve shown in your patent No. 68375 is 
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not the valve sketched on 6 of your sketch book, how do you 
mean to connect that in the manner in which you have referred 
from one to the other in your — testimony ? 

A. Because the compressor shown in my patent does not show any 
safety valve whatever, while the valve sketched in my book is a 
safety valve and was applied to the first compressor built. 

686 R. R. D. Q. To the first compressor built in accordance with 
that patent otherwise ? ) 

A. In accordance with the patent otherwise. 


Adjourned to meet Tuesday, June 6, 1882. 


Tuespbay, June 6, 1882. 
Met pursuant to adjournment. | 
Present: Counsel as before. 
Record revised and corrected. ° 


The witness reads the record before signing and says: I desire, in 
answer to question 617, to erase the words “communicated the in- 
vention to him,” and substitute therefor the words “ made the in- 
vention ;” also, in answer to Q. 673, the last word “on” is to be 
erased and the words “ by him” substituted. 

JOHN MATTHEWS. 


Sworn to before me— 
JOHN A. SHIELDS, 
Examiner, &c. 


Adjourned, by consent, to June 7, 1882, 11 a. m. 


1215 New York, June 7th, 1882—11 o’clock a. m. 


Met pursuant to adjournment. 
Present : Counsel as before. 
Adjourned, by consent, to Wednesday, June 14th, 1882, at 11 
o'clock a. m. 


New York, June 14th, 1882—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and E. 
C. Webb, Esq., of counsel for defendant. 


Mr. Jutes De Beauvais, a witness produced on the part of the 
complainant, being duly sworn, deposes and says: 


My name is Jules De Beauvais; my age is 61 years; I reside at 
363 Broome street, N. Y. city, and I ai a mechanical engineer and 
machinist. 

Q. 1. Do you know Mr. John Matthews, the complainant herein ? 

A. Yes, sir. 

Q. 2. How long, about, have you known him ? 

A. Seventeen years. 

Q. 3. Where was your place of business in 1867 and 1868 ? 

A. Foot of Delancy street; Singer’s building. 
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Q. 4. Did you at or about that time do any work for Mr. John 
Matthews; and, if so, what work ? 


Objected to as leading. 


A. I have done work for Mr. Matthews at that time and before. 

Q. 5. What kind of work did you do for him in 1868 ? 

A. Experimenting on sheet-steel soda-water fountains. 

Q. 6. What was the character of those experiments, so far as you 

had anything to do with them ? 

A. To find the proper tools and the proper materials to produce a 

certain shape. 

Q. 7. What shape? . 

A. A shape as per sample given to me by Mr. Matthews. 

Q. 8. Will you please describe what that shape was? 

A. A convex shell about 13 inches in diameter and about 5 inches 
deep, with an edge of abolt 2} inches, as nearly cylindrical as possi- 

ble, made of steel. 
1216 Q. 9. How did you go to work to produce such a shell ? 

A. Stamping the blanks between male and female die, as 
they commonly call them, beginning by flat shallow dies and in- 
creasing the depth progressively as much as the nature of the mate- 
rial would allow. 

Q. 10. How did you obtain these dies and into what kind of ma- 
chinery did you set them for work ? 

A. I got the dies cast of iron after a wooden pattern, and I used a 
drop hammer for stamping. 

Q.11. Who made that drop hammer, if you know? 

A. I made it myself in the shop. 

Q. 12. Have you here with you and wiil you produce any bvok of 
original entry showing when you worked on that drop hammer and 
on the said dies and experimented on the said steel shells on behalf 
.of Mr. John Matthews ? 

A. I have such book and can produce it. 


Witness produces a book. 


Q. 13. On which page of that book produced by you are the entries 
relating to said drop hammer and dies and stamping ? 

A. On pages 178 and 179, 180, 181, 238, 239. 

Q. 14. In whose handwriting are the entries on pages 178, 179, 180, 
and 181 of that book ? 

A. The three first mentioned are my own handwriting and the 
fourth one is my foreman’s. 

Q. 15. Do you know the name of that foreman ? 

A. Yes. 

Q. 16. Will you please give it? 

A. John Cavagnaro. | 

Q. 17. In whose handwriting, if you know, are the entries on pages 
238 and 239 of that book ? , 

A. Of the same man. 

Q. 18. To what transaction do the entries on pages 178, 179, 180, 
181, 238, and 239 of the book produced by you relate ? 
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A. Relates to experimenting on soda-water fountains and produc- 
ing about three hundred ones. 

Q. 19. Where has that book, produced by you this morning, been 
until you brought it here? 

A. It has been in my office all the while until about two weeks 
ago, when it was lent to Mr. John Matthews. 


Counsel for complainant offers in evidence the entries on pages 
178, 179, 180, 181, 238, and 239 of the book produced by the wit- 
ness, and the same are marked Complainant’s Exhibit De Beauvais 
Account Book, J. A.S., Ex’r, June 14, 1882. The exhibit mark is 

placed on each of the six pages. 
1217 + Defendant’s counsel objects to the offer of pages 181, 238, 
and 239 as incompetent, the witness having sworn that he 
did not make the entries on those pages. 


Q. 20. Will you please look at Exhibit Matthews 1868 Fountain 
and state what part, if any, of such fountain was made by you with 
drop = which you have heretofore testified about ? 

A. The head piece, if I made it; I couldn’t say whether 1 made it 
or not. 


(Witness points to the upper head of the shell of the exhibit.) 


Q. 21. How did the first shell that you stamped in that drop ham- 
mer come out? : 

A. Came out rather rough—principally with wrinkles all around 
the edge. 

Q. 22. How does the head of Exhibit Matthews 1868 Fountain 
compare with those wrinkled heads that you had first produced ? 

A. According to all appearances, it may be one of them. 

Q. 23. You stated, in answer to question 18, that the entries in 
your book relate to experimenting on soda-water fountains and pro- 
ducing about 300 good ones: Do you wish to be understood as say- 
ing that you produced the entire fountains ? 


Objected to as leading. 


. . I did not mean the entire fountain ; I only meant the convex 
eads. 

Q. 24. You have spoken of muking and using a drop hammer 
for stamping. What kind of a drop hammer was that’ 

A. The designation of drop press would be more <a It 
consisted in a very bulky cast-iron base and of a movable part gener- 
ally called a hammer, also of cast iron and weighing about four bun- 
dred pounds, the female die being fastened to the base and the 
male die to the lower part of the hammer. 

Q. 25. Can you remember when you first began these experiments 
and when you terminated them by producing the good heads? 

A. My recollection would be entirely based on my books, or pos- 
sibly some diary. 

Q. 26. And now will you, with the assistance of your books, an- 
swer question 25? 


o8—119 


“eg ae nn ee 


——! 


458 ELIZABETH MATTHEWS ET AL., &C., VS. 


A. I began the experimenting on blanks on the 14th of Novem- 
ber, 1868. I can’t find out precisely when we began to turn out 
the lot of good ones. I think it must be about the middle of the 
year 1869. 

Q. 27. When did you first begin to work on that press? 

A. On October 3d, 1868. 

Q. 28. Previous to that what did you do with reference to that 
work ? 

A. Looking for a ready-made press or for patterns to make one 
1218 Q. 29. When first, if you know, did Mr. Matthews converse 

with you on the subject of making those heads? 

A. It must have been in the first days of September, 1868. 

Q. 30. You said that Mr. Matthews had a sample when he first 
mentioned the subject to you. Can you describe that sample; I 
mean was it full size or a model, and of what material ? 

A. I have but a very vague recollection of what the sample was; 
I think it was a steel one, full size, made with a hammer. 

Q. 31. Did you or not when you made these experiments under- 
stand the kind of fountain to which the heads were to be applied? 
A. I understood they were to be applied to a cylindrical riveted 
art. ; 

Q. 32. Did you understand also how that fountain was to be 
ined ? 


Objected to as leading and suggestive, the witness not having 
stated that he knew they were to be lined at all. 


A. I knew it was to be lined, but I forgot in what way it was to 
be lined. 7 
Q. 33. Who told you how it was to be lined ? 
A. Mr. John Matthews himself. 
Q. 34. State whether or not you ever saw a model like Complain- 
ant’s Exhibit Matthews Fountain before to-day. 
A. I have no recollection I saw a model before. 
Q. 35. You say in answer to Q. 32 you knew it was to be lined. 
Did you know with what it was to be lined with? 
A. I knew what it was to be lined with at the time. Mr. John 
Matthews described it to me, but I have forgotten since. 
: Q. 36. Have you seen Mr. Peter De Lacey here present before to- 
av? | 


Objected tv as immaterial. 


A. Yes, sir. 
Q. 37. When and on what occasion ? 


The same objection. 


A. About a week ago, in my place of business, in relation to soda- 
water fountain heads. 
Q. 38. To which soda-water fountain head ? 


The same objection. 
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A. All kinds of stamping heads and stamping generally. 
Q. 39. Did he converse with you about what you had done for 
Mr. John Matthews ? 


The same objection. 


A. Yes, sir. 
1219 Q. 40. Was it through his conversation that you heard so 
much of all sorts of lining, but now you don’t know which 
lining Mr. Matthews described to you ? 


Objected to as immaterial, leading, and utterly incompetent. 
Question withdrawn. 


Q. 41. Who was with him ? 


The same objection. The witness has not said that anybody was 
with him. 


A. I don’t know his naine—the gentleman sitting on the right- 
hand side of Mr. De Lacey. 


Complainant’s counsel calls on the examiner’s clerk to certify who 
that gentleman is. 

The examiner’s clerk certifies that the gentleman is Mr. E. C. 
Webb, defendant’s counsel. 

The testimony being entirely immaterial, defendant’s counsel ob- 
jects to the certificate of the exuminer’s clerk on the ground that it 
is not competent evidence. 

Counsel for complainant says tnat Mr. E. C. Webb appears so 
anxious not to be identified as one of the persons who called upon 
the — that he will pursue the subject on that ground a little 
further. 

Defendant’s counsel objects to the foregoing statement as incom- 
mw and irregular and as not competent evidence of what Mr. 

ebb “ appears to be.” 


Q. 42. Do you now know by what name the gentleman who called 
on you with Mr. De Lacey is known? 


Objected to as immaterial and as being already answered. 


A. I know now that he has been called, before me, Mr. E.C. Webb. 

Q. 43. State whether or not any conversation between Mr. De 
Lacey, Mr. Webb, and yourself turned upon this book which you 
produced to-day. 


Objected to as immaterial. 


A. I think something was said about this book. 
1220 = Q. 44. Can you give a brief statement of that conversation ? 


The same objection. 


A. The conversation lasted but a few minutes. It related to in- 
fringement on soda-water fountains. 
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Q. 45. Was any information imparted to you by either of the two 
gentlemen in that connection ? 


The same objection. 
A. Not that I recollect. 


Recess taken till two o’clock p. m. 
Two o’cLock P. M. 


After recess. 
Present: Counsel as before. 


Defendant’s counsel states that, Mr. F. H. Betts is engaged to-day 
before Judge Pratt, in Long Island City, and requests that the cross- 
examination of this witness be adjourned to 11 a. m. to-morrow to 
enable Mr. Betts to be present. 

Complainant’s counsel says that, Mr. E. C. Webb being present, 
who conducted all defendant's case in Chicago, Saratoga, Philadel- 
phia, Boston, and other places without the assistance of Mr. Betts, 
there seems to be no occasion for an adjournment, particularly in 
view of the fact that the witness is taken away from his own busi- 
ness and has urged counsel not to keep hitn beyond to-day, if pos- 
sible, and also as the principal purport of his examination is simply 
to identify those entries in his book. 


Cross-examined by Mr. E. C. WEBB: 


X Q. 46. Were you subpcenaed to come here to-day or do you at- 
tend voluntarily ? 

A. I attend voluntarily. 

X Q. 47. Were you acquainted with the members of the firm of 
John Matthews in 1868 ? 

A. I was acquainted with Mr. John Matthews. 

X Q. 48. Do you mean Mr. John Matthews, Senior or Junior ? 

A. Mr. John Matthews, Junior. 

X Q. 49. How did you happen to lend this account book to Mr. 
Matthews ? 

A. At the solicitation of Mr. D. White, with a written request from 
Mr. John Matthews. 


(There is no question to No. 50.) 


1221 X Q. 51. Who made the patterns for the dies for this press 
you say you built for Mr. John Matthews? 

A. We made them in the shop with the help of a wood-turner ; 
we hired a wood-turner. 

X Q. 52. Who do you mean by we? 

A. Myself, foreman, and workman. 

X Q. 53. Who was your foreman at that time ? 

A. John Cavagnaro. 

X Q. 54. Give the name of the workman who assisted you. 

A. I could only get him by the time book. I have not got it with 
me just now. 

X Q. 55. Is John Cavagnaro with you at the present time ? 

A. He left me about a year ago. 
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X Q. 56. Give his address at the present time, if you know. 
Objected to as without foundation and calling for hearsay. 


A. I don’t know. 

X Q. 57. Who cast the dies for this press? 

A. Brown & Patterson, Williamsburgh. 

X Q. 58. Did you make more than one set of dies for this press? 
A. I made about ten sets of different —_— : 

X Q. 59. Were they all cast by Brown & Patterson ? 


Ra I have no recollection that I got any cast from any other 
place. 


X Q. 60. Have you any books of accounts, bills, or memoranda. 


which will enable you to answer the last question positively ? 

A. Unless a receipt could be found ‘from another party, I think 
all the casting was made by Brown & Patterson. 

X Q. 61. When did you deliver the first lot of heads made on this 
press to Mr. John Matthews ? 


Objected to as already answered. 


A. I gave to Mr. John Matthews all that was produced, good or 
bad, commencing early in December, 1868. 

X Q. 62. How do you fix that date? 

A. From the items of labor found in the book, on page 179. 

X Q. 63. Please quote the items which enable vou to state that 
you delivered any heads to Mr. Matthews early in December, 1868. 

A. November 14th, 1868, experimenting on blanks; November, 
same year, 23d, 24th, and 25th, experimenting on blanks ; then, again, 
bill rendered November 26th, on experimenting, $20.79. 

X Q. 64. How do the items which you have quoted enable you to 
swear at the present time that you delivered the first lot of heads 
to Mr. Matthews early in December, 1868 ? 

A. Because I was anxious to show Mr. John Matthews what 
1222 I could obtain from the experiment, and that I lost no time 
- in delivering what was done, good or bad ? 

X Q. 65. Is there any entry in the book produced by you of the 
delivery by you to Mr. Matthews of any of these fountain heads, 
good or bad? 

A. Not on this book. : 

X Q. 66. Have you any book which will show the delivery of these 
heads in 1868 ? 

A. Not the result of experiment, but very probably the date of 
delivery of a good lot can be shown by the bills rendered. 

X Q. 67. You mean the bills you sent to Mr. Matthews, do you 
not? 

A. Yes. 

X Q. 68. When you send out bills do you make corresponding 
entries In your we of account? 

A. I do now keep a regular book of copies of bills, but at that 
time I did not. 

X Q. 69. Is the book you have produced the only book you kept 
between October 21, 1865, and December, 1870? 
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Objected to as immaterial. 


A. I kept at the same time a time book, cash book, another auxil- 
lary book by which this book is made. 
am Q. 70. Were the entries in this book first made in your cash 
ok? 


Objected to as not limited to the entries which have been offered 
in evidence. . 

Defendant’s counsel limits the question to the entries on pages 
178, 179, 180, 181, 238, and 239 of the book produced by the witness. 


A. Cash expenses were taken from cash book, other items come 
from invoices, and the labor is taken from the time book. 

X Q. 71. Were these fountain heads you say you delivered to Mr. 
Matthews in December, 1868, made on the press you built for him? 

A. Yes, sir. 

X Q. 72. And were they made from the dies cast by Brown & Pat- 
terson ? 

A. Yes. | 

X Q. 73. When were these entries made in this book produced by 
vou ? 
~ A. Every Monday morning for the week previous. 

X Q. 74. They were not all made, then, on the dates written in the 
margin of the page? 


Objected to as already answered, and as not pointing to any par- 
ticular entry. 


1223 A. The margin is the date of the Saturday, and includes 
all the entries of the week, except when otherwise specified. 

X Q. 75. Were the entries of November 14, 23, 24, 25, and 26 
quoted by you in answer to the X Q. 63 all made on the days of 
their dates ? 

A. No, sir. 

X Q. 76. Independent of your account book, have you any recol- 
lection that you delivered these fountain heads to Mr. Matthews: in 
December, 1868 ? 


Objected to as already answered. 


A. I have no more precise recollection than what I can obtain 
from my book. 

X Q. 77. When did you deliver the next lot of fountain heads to 
Mr. Matthews after this lot which you say you delivered in Dec., 
1868? 

A. I delivered right along everything that could be produced— 
possibly once a week, and perhaps more often. 

X Q. 78. Did you deliver any in January, 1869? 

A. I don’t think there was any stoppage in delivering so long as 
we were experimenting. 

“an Q. 79. Do you know whether you delivered any in January, 

A. I couldn’t mention January no more than any other month, 
as long as the experimenting went on. 


- , ey 


X Q. 80. Can you state the date of the delivery of any other lot 
besides this lot you say you delivered in December, 1868? 

A. I couldn’t specify no more than I have done in the previous 
question of defendant’s counsel. I have no means to be more pre- 
cise in the date of delivery. 

X Q. 81. Can you not ascertain from your book of accounts? 

A. No, sir. , 

X Q. 82. How many fountain heads did you deliver to Mr. Mat- 
thews in December, 1868? 

A. Probably between twenty-five and fifty. 

X Q. 83. How do you know? 

A. I judge by the amount of labor on stamping and by the large 
spate of wasted time. 

Q. 84. In experimenting did you ever put any of these heads 
onto the cylinders? 

A. No, sir. 

X Q. 85. Did you ever see any of them fastened to the cylinders? 


Objected to as not cross-examination. 


A. I saw them at Mr. John Matthews’ place. 
X Q. 86. When? 
A. Icouldn’t mention when; within the year after I commenced ; 
it may be any time within the year after I commenced; it 
1224 may be a month or two months; I know I must have seen 
it within the year after I commenced; it may be two months 
or three months or six months, but certainly no more than one 
year, because I did not go up to the place for a long time afterward. 
X Q. 87. Do you mean within a year after you commenced to de- 
liver these heads, or what ? 
~. Within the year after I began to have anything to do with the 
subject. 
X Q. 88. And this fountain that you saw within this time was 
provided with heads made by you, was it not? 
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Objected to as assuming that the witness had referred to one fount- 
ain only. 


A. That is what I understood at the time. 
XQ. 89. When did you first have anything to do with the sub- 
ject ? 


Objected to as already answered. 


A. In September, 1868. 

X Q. 90. You have sworn that you delivered the first lot of heads 
in December, 1868. Did you see this fountain before or after you 
delivered these heads? 


Objected to on the same ground as objection to X Q. 88. 


A. It was left in my mind that the fountain I saw put up was pro- 
vided with heads made by me, but I am unable to recollect whether 
it was from the first Iot or a subsequent one. 
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X Q. 91. How do you know that Mr. Matthews conversed with 
you on the subject of making these heads in the first days of Sep- 
tember, 1868 ? ! 

A. Because I know I went to work immediately afterwards to pro- 
cure presses, dies, &c. . 

X Q. 92. When was the press finished and capable of producing 
good heads? 

A. There were good heads produced in November, 1868 ; but they 
were the exception, and the dies were not really completed to make 
a good lot before February, 1869. 

X Q. 93. Do you fix these dates by entries in the book produced 
by « to-day ? 

A 


. Yes. 
X Q. 94. What did Mr. Matthews do with the imperfect heads you 
sent him ? 


Objected to as calling for hearsay. 


A. I don’t think I ever knew. . 
1225 XQ. 95. Can you tell by examining your time book the 
name of the workman who assisted you in making the patterns 
for these dies? 


Objected to as already answered, and also ag immaterial. 


A. The time book will give the names of the men who were em- 
ployed on this work. 

X Q. 96. Will you examine your time book and ascertain the name 
of the man who assisted you in making the patterns for the dies of 
this Matthews press ? 


Objected to as immaterial, as not cross-examination, and also as it 
does not yet appear that the time book will show which one of the 
men mentioned therein worked on this particular job. 


A. I can do that, if requested. 

X Q.97. You speak of good and bad heads. What do you mean by 
bad heads? 

A. I mean those that couldn’t be used for the object they were 
intended to, owing to some crack or other imperfections. 

X Q. 98. What other imperfections ? 

A. Wrinkles, or as being too soft or too brittle. 

X Q. 99. Were the 25 or 50 heads you say you furnished to Mat- 
thews in December, 1868, good or bad ? 

A. I think there were a few good ones among them. 

X Q. 100. Did he complain about them ? 

A. No; he was rather satisfied with the result. 

X Q. 101. Then why did you continue experimenting ? 

A. Because it wouldn’t do to have only a few good ones out of 


fifty. 
x Q. 102. Did the good ones have wrinkles at the edges? 
A. There was an appearance of wrinkles even on the Dest one. 
X Q. 103. But it was not a positive corrugation of the metal, was 
it? 
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Objected to as indefinite. 
A. The wrinkles were produced in the first operations and flat- 


tened out in the last. 
J. De BEAUVAIS. 


Defendant’s counsel states that it is now 4.18 o’clock p. m., and 
——_ an adjournment till to-morrow morning. 
ounsel for complainant declines, asthe witness informs him that 
he has most important engagements that will prevent his attendance 
to-morrow or any other day this week. 


1226 Defendant's counsel states that he is willing to adjourn 


this examination until next week, und calls the attention of 
the court to the fact that complainant has until the 26th day of 
January, 1883, to close his proofs in this case. 


Adjourned to Friday, June 16th, 1882, at 2 o’clock p. m. 


New York, June 16, 1882—2 o'clock p. m. 
Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and E. 
C. Webb, Esq., of counsel for defendant. 


The cross-examination of Mr. Juces De Beauvais continued 
by E. C. Wess, Esq.: 


X Q. 104. Did you give this account book produced by you to 
Mr. White the day he called to see you ? 


Objected to as immaterial. 


A. Yes, sir; the same day; at the same interview. 
X Q. 105. When was that? 


The same objection. 


A. I think between two and three weeks. 

X Q. 106. Don’t you remember the date any nearer than that? 

A. I could only give the exact date by referring to my diary. 

X Q. 107. Was it before or after you saw Mr. De Lacey ? 

A. It was several days before. 

X Q. 108. You have sworn that vou made ten sets of dies for this 
press of different shape; what was the difference in the shape? 

A. The first dies were more flat and they were made to be gradu- 
ally deeper, as much as the nature of the material will allow, until 
the desired shape could be obtained. 

X Q. 109. Were the dies all the same shape, with this exception ? 

A. They were all of such ashape as to gradually arrive toa given 
depth and to a given diameter. 

K Q. 110. Were all fountain heads produced from the first set of 
dies ? 

A. No, sir. 

X Q. 111. Were any preduced from the second set of dies? 

A. Neither. 
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1227 X Q. 112. What did you do with the first and second set 
of dies? 

A. I used them to prepare the material for the following set. 
What I understand by a set is one pair male and female die, in- 
tended to bring the material nearer to the finished shape. 

. X Q. 113. How many operations did it take to produce a fountain 
head by this press? 

A. We first contrived to produce them in three operations, and 
little by little we were obliged to use about ten sets, more or less, 
or else we would have spoiled too many blanks. 

X Q. 114. Did you produce any fountain heads from the first 
three sets of dies you had made? - 

A. A very small proportion. 

XQ. 115. How many, about? 

A. Perhaps one out of twenty. I havea recollection that some- 
thing serviceable was turned out at the beginning, but in such pro- 
portion as not to make it practicable, and so we found it necessary 
to increase the number of operations. 

X Q. 116. Did you use three sets of dies to produce the first lot 
of fountain heads you delivered to Mr. Matthews ? 

A. I don’t think that with three sets only we obtained more than 
very few heads that could be utilized for anything. 

X Q. 117. Question repeated. 


Objected to as already fully answered. 


A. To my recollection, so long as we had been limited to three or 
four sets of dies, we have produced very few serviceable heads. 
Whatever we have made, good or bad, was immediately and invari- 
ably delivered to Mr. John Matthews. 

X Q. 118. Was there any difference in the dimensions between the 
first lot of fountain heads produced by you and the last lot? 


Objected to as already answered. 


A. We have never changed the dimensions of the finished article 
through this run of experimenting. 


Defendant’s counsel desires it to be recorded that before witness 
answered the last question he conversed with Mr. A. V. Briesen. 


X Q. 119. You have sworn in answer to X Q. 56 that you do not 
know the address of Mr. John Cavagnaro at the present time; is 
that answer true? 


Objected to— 
1st. Because the witness has not sworn that he does not know the 


address at the present time; he testified that he did not know it on 
June 14th. 
1228 2d. Because the question is framed in terms specifically 
calculated to offend the witness and to question his truthful- 
ness, as to which the record shows that there is no foundation to 
question the same. 
Defendant’s counsel objects to the foregoing statement as im- 
proper and irregular. 


[ 
i 
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A. I may know the location of his place of business by hearsay, 
but I don’t know his address. 

X Q. 120. Prior to answering X Q. 56 had you ever seen Mr. Ca- 
vagnaro’s place of business or his sign?  —_ 


Objected to as immaterial. 


A. I have seen his sign accidentally, but I didn’t notice the 
number. : 

X Q. 121. Did you notice the street it was on? 

A. Yes. 

X Q. 122. What street, then ? 

A. Centre street. 

X Q. 123. On what street is your place of business? 

A. 2 and 4 Howard street. 

X Q. 124. Is that near Centre stréet ? 

A. On the corner of Centre street. 

X Q. 125. How far is Mr. Cavagnaro’s place of business from yours 
in Centre street ? 


Objected to as incompetent, in view of the preceding testimony; 
also as immaterial. | 


A. About one block. 

X Q. 126. What number on Centre street is the building in which 
you are located ? 

A. I could never recollect that for sure. It never appears in any 
bills or any document. I think it is 102 and 104. 

X Q. 127. Is Cavagnaro’s place of business on the same side of the 
street on Centre street as the building in which you are located ? 


Objected to as immaterial. 


A. I saw a sign with the name of Cavagnaro on the opposite side. 
X Q. 128. How long ago was that? 


The same objection. 


A. A month or two. I am short-sighted, and I never look on the 
other side of the street. 
X Q. 129. A month or two from what date? 
A. From now; from to-day. 
1229 X Q. 130. Then when you answered X Q. 56 you knew, 
did you not, that Cavagnaro was located about a block from 
you on the other side of Centre street? 


Objected to on the same ground as X Q. 119, and also as without 
any foundation, X Q. 56 not calling for the place of business. Coun- 


sel for complainant insists that X Q. 56 and the answer be read to 
the witness before X Q. 130 is read. 


A. I knew about where he was located, but I didn’t know his ad- 
dress, and I don’t know it now. 
X Q. 131. Question repeated. 


The same objection, and as already answered. 
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_ A. I knew that he was located about a block on the other side of 
Centre street, but I didn’t know his address. 

X Q. 132. Is all the testimony you have given in this suit equally 
as reliable as your answer to X Q. 56? 


Objected to on the same ground as objection to X Q. 119. 


A. I answered all the questions to the best of my knowledge, and 
it is not for me to determine the degree of reliance that can be put 
on them. 

X Q. 133. Please look at the card now shown you, and state 
whether you recognize it as the business card of John Cavagnaro. 


Objected to as utterly incompetent, and.as the business card shown 
the witness is produced by the counsel for the defendant, E.C. Webb, 
and therefore without foundation. 


A. I never looked at his card before. 


Defendant’s counsel requests the examiner to mark the card pro- 
duced and shown the witness Cavagnaro’s Card, for Identification, J. 
A.5S., Ex’r, June 16, 1882. 


X Q. 134. Have you never seen befofe to-day a card containin 
the same printed matter on it as the card marked Cavagnaro’s Card, 
for Identification ? 


The same objection; and counsel for complainant calls attention 
to the fact that this line of cross-examination is entirely irrelevant 
to anything brought out on the direct and involves unnecessary 
consumption of time, and urges this as a further ground for ob- 
jection. 


A. I cannot recollect having seen the printing contained on this 
card, and I am positive I never read this card before. 
1230 X Q. 135. Will you swear that you never saw before to-day 
a card like the card marked Cavagnaro Card, for Identifica- 
tion ? : 


The same objection. 


A. I can swear that [ have never read this card before, nor any 
card with the same contents before. 
X Q. 136. Did you ever see one like it before ? 


‘The same objection, and as already fully answered. 


A. I cannot swear that I have not seen a thing, but if I have seen 
it I have not noticed it. 
X Q. 1387. Who opens the letters that are received at your place 


of business, that are addressed to you ? 


The same objection, and as not cross-examination, it not appear- 
ing that the witness has received any letters, and also as prying into 
witness’ private affairs. 


A. I have opened them myself for many years, and never allowed 
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anybody to open them for me except when are evidently com- 
mon business, such as invoices and circulars, which can be easily 
told by the envelope. 

X Q. 138. In what way are the envelopes containing invoices and 
circulars distinguished from the others? 


The same objection, and the witness is requested by Mr. Briesen 
to decline answering the question. . 


A. By the advice of Mr. Briesen, I decline answering the question. 
X Q. 139. Do you know how these envelopes are distinguished 
from the others? 


The same objection and same request to the witness. 

Defendant’s counsel states that unless the last two questions are 
answered by the witness he shall make this the ground of a motion 
to strike out the entire deposition of this witness. 

Complainant’s counsel says that that would wipe out a great many 
foolish questions asked on the cross-examination, but requests the 
witness not to answer the question. 


A. The same answer. 


Defendant’s counsel refuses to cross-examine the witness any fur- 

ther on the line of cross-examination indicated in the last 

1231 two questions, on the ground that the instruction of com- 
plainant’s counsel is improper and irregular. 


X Q. 140. Was there any difference in the dimensions of the ten 
sets of dies you say you had made for this press? 


Objected to as fully covered by questions and answers 108, 109, 
and o question and answer 118, and as involving an unnecessary 


eo 


waste of time. 


A. To my recollection we have never deviated in the sizes of the 
finished article. 

X Q. 141. I ask you about the dies; please answer the last ques- 
tion again. 


The same objection. 


A. My answer referred to the article to be produced. In regard 
to the size of the dies it depended altogether on the operation to be 
performed. For the first operation the dies were necessarily wider, 
while in the last operations they had to be higker and didn’t require 
tv be so broad. 

XQ. 142. Did you coinmence experimenting on-blanks before or 
after you got the first lot of dies cast? 


Objected to as indefinite. 


A. We couldn’t do any kind of experimenting and Aamerre 
without dies, because the object was to produce a stamped article. 

X Q. 148. Is it not true that on all the fountain heads produced 
by you on this press the edges of the heads were wrinkled, or had 
the appearance of being wrinkled to some extent? 
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Objected to as already answered in answer to X Q. 108. 


A. Yes, it is; with possibly the exception of the last lot; still a 
close inspection might have detected traces of wrinkles. 


Redirect by A. V. BRIEsEN, Esq.: 


R. D. Q. 144. Did you look for your time book? 

A. Yes, sir. 

R. D. Q. 145. With what result ? 

A. I found the names of the men who were employed on that 
work. 

R. D. Q. 146. Who are they ? 

A. The way they read in the time book they are John, Frank, 


Edward, and Jack. 


1232 R.D. Q. 147. Please give the full name of each, if you 
know it. 

A. John Cavagnaro, Frank Cavagnaro, Edward Hewitt, and Jack 
Copperwaith. 

R. D. Q. 148. Where is Hewitt, if you know, and where — Cop- 
perwaith ? 7 

A. Hewitt is dead ; Copperwaith, I have lost sight of him. 

R. D. Q. 149. After Q. 118 had been asked you defendant’s counsel 
desired it to be recorded that you had conversed with me. Will you 
please state all you said to me and I to you. 

A. Mr. Briesen asked me whether I had found the time book and 
I answered affirmatively ; asked me why I didn’t bring it; I answered 
it was rather bulky, and having looked at it this morning thought 
it wouldn’t bring more information than what we could obtain from 
the book I produced before; that was all that was said at that 
moment between Mr. Briesen and myself. 

R. D. Q. 150. I notice in your account book under date of Novem- 
ber 4, 1868, the following entry : “ Casting for two dies and punches 
(3 bills), $31.15 ;” “ The same, another bill, $10.49;” and I also notice 
under dates of October 24, 1868, October 31, 1868, and November 7, 
1868, charges for work on dies. Did you work on dies for these heads 
in your shop apart from the castings which you received from Brown 
& Patterson ? : 


Objected to as leading. 


A. The castings were received rough, some of the dies were used 
rough, others had to be turned on the lathe; all the lower ones had 
to be fastened to the base after having their bottom planed, and all 
the upper ones had to be secured to the hammer of the press; this 
is what constitutes the labor in the shop. 

R. D. Q. 151. Can you name the wood-turner mentioned in answer 
to Q. 51? 7 

A. I couldn’t say positively who it was. Up to that I had in the 
shop for several years a pattern maker, and we had also a wood- 
turning lathe, and it may be that the man mentioned has donesome 
turning on those patterns. His name is Morand. 


— 
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R. D. Q. 152. What did you understand to be meant by the word 
“ address” in Q. 56? 


Objected to as incompetent. 


A. By the word “ address ” I understand street and number. 

R. D. Q. 153. Street and number of what, residence or place of 
business ? 

A. It applies to both. 

R. D. Q. 154. You said that the entries in your book were made on 
Mondays of the respective weeks. Did you mean to be understood 
, stating that the dates mentioned in the book are dates of Mon- 

ays ‘ 

Objected to as leading. 


1233. <A. The entries are made on Mondays for all that passed 
during the preceding week—work done, expenses incurred, 
&c., and the date is the date of the Saturday of said week. 
R. D. Q. 155. Who, besides John Matthews, conversed with you on 
the subject of making these heads before you began to work on the 
machine for producing them ” 


Objected to as leading. 


A. Before I began to work nobody ever spoke to me on the sub- 
ject but Mr. John Matthews. 


Recross by E. C. Wess, Esq.: 


R. X Q. 156. Did you do any work on the dies before you got the 
castings from Brown & Patterson ? 

A. I don’t know, but we began to try something on dies of hard 
wood before we had the cast-iron dies. 

R. X Q. 157. Is Frank Cavagnaro still in your employ ? 

A. He left me about five years ago. 

R. X Q. 158. Do you know where he is employed at the present 
time? 

A. He told me that he was in partnership with his brother John. 

J. De BEAUVAIS. 


- | 
— 


Sworn before me— 
JOHN A. SHIELDS, 


Examiner, &c. 
Adjourned to Saturday, June 17th, 1882, at 11 a. m. 4 
1234 New York, June 17th, 1882—11 o'clock a. m. | 


Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and E. 
_ C. Webb, Esq., of counsel for defendants; also Mr. Peter De Lacey. | : 


Mr. GeorGe MATTHEWS, a witness produced on the part of the | 
complainant, being duly sworn, deposes and says: 


Q. 1. Please state your name, age, residence, and occupation. 


+ 
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A. George Matthews ; I am 47 years of age; I reside at 135 East 
71st street, N. Y. city, and am a manufacturer of soda-water appa- 


ratus. 
* * * * * * * 


1235 Q. 2. Are you related to Mr. John Matthews, the com- 
plainant ’ 

A. Iam. I am his brother. 

Q. 3. In what business are you employed and in what capacity ? 

A. I am a manufacturer of soda water and soda-water apparatus, 
and have general charge of the office and of the office employees, 
and am one of the firm of John Matthews. 

Q. 4. Since when have you been a member of that firm ? 

A. Since the 20th of January, 1869. 

Q. 5. Before that what was your occupation? . 

A. The same as the present, with the exception that I was not one 
of the firm of John Matthews. 

Q. 6. In whose employ were you before the 20th day of January, 
1869 ? 

A. In the employ of my father, John Matthews. 

Q. 7. Does your father still live; and, if not, when did he die? 

A. My father died on the 12th of January, 1870. 

Q. 8. Please look at the model marked Exhibit Matthews Fount- 
ain and state when first you saw a model of such a fountain, to wit, 
one made of sheet block tin, encased in and suspended from a sec- 
tional steel shell. 


Objected to as leading. 


A. I saw models made in the same manner as the model shown 
in the latter part of the year 1867. 

(. 9. How came you to see them ? 

A. My brother John was working on them—making them. 

Q. 10. How did you know what he was making when he was 

working on those modeis ? 
1236 A. I was much interested in seeing and having a light 
sheet-metal fountain used for containing and transporting 
soda water and took great interest in their manufacture and exper- 
iments then going on. 

Q. 11. Question repeated. 

A. I sawhim working on them ; I sawsheet-tin lining, sheet-metal 
exteriors, and he told me that he was making a steel fountain lined 
with sheet block tin. 

Q. 12. When did he tell you that? 

A. When he was making them in the fall and winter of 1867. 

Q. 12}. Do you know Mr. Jules De Beauvais, of this city, a me- 
chanical engineer and machinist ? | 

A. I do. 

Q. 13. How came you to know him? 

A. I saw him several times on business in the summer of 1868. 

Q. 14. On what kind of business did you see him in the summer 
of 1868 ? 


A. I paid him bills for labor and material used in building a 
press for the purpose of oven, si steel fountain heads. 
Q. 15. How long did you know him to continue at that work; I 


mean from about what time until what time? 
Objected to as leading. 


A. He was working at the press in the fall and winter of 1868 
and punched some steel heads during the winter of 1868 and 1869. 

Q. 16. What kind of steel heads did he punch? 

A. Steel heads for making a ten-gallon steel fountain. 

Q. 17. What became of the steel heads that Mr. De Bauvais made, 
as you have testified? 

. They were put up into steel fountains. 

Q. 18. By whom ? 

A. By my brother John or under his direction. 

Q. 19. Will you please examine the fountain marked Exhibit Mat- 
thews 1868 Fountain, and state whether-you have seen that fountain 
before. If so, tell us what you know about it. 

A. I have examined the fountain and it is one of the fountains 
for which Mr. De Beauvais made the steel heads in the winter of 1868. 

Q. 20. Can you state when this fountain was made ? 

A. This fountain was made some time during the winter of 1868 
or 1869. 

Q. 21. How do you know that? 

A. I know it by the number; also by the look of the head. 

Q. 22. What number do you refer to, and how does it enable you 
to fix the time of manufacture of the fountain ? 

A. I refer to the brass number 2. When the heads were received 

from De Beauvais, late in the winter of 1868 or early in the 
1237 winter of 1869, the steel fountains made were numbered with 

brass numbers, from number 1 up, in order to keep a record 
of the fountains made. 

Q. 23. To how many winters do you refer in your last answer? 

an To one winter, December, 1868, or January and February, 
1869. 

Q. 24. Since then how often have you recommenced numbering 
fountains from 1 on ? 

A. We have never recommenced numbering, for our own use, 
fountains; the numbers still run on. 

Q. 25. How does the look of the head enable you to fix the time 
of the manafacture of the fountain ? 

A. I examined the heads that were received from De Beauvais, 
and noticed that they were different from those that had been ham- 
mered out by hand previous to the heads received from De Beau- 
vais. The heads made by De Beauvais were straighter, somewhat 
shorter, and had wrinkles in the steel, the same as this fountain 
here. I know this fountain now here, marked number 2 in brass 
number, to be one of the fountains made in the winter of either De- 
cember, 1868, or January or February, 1869, and used in our soda- 
water department in the spring and summer of 1870, as we take an 
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account of stock every year under my instructions, and this fount- 
ain has been taken in stock every year up to the present time. 

Q. 26. Between the time you first saw those models, in the fall of 
1867, and the time De Beauvais worked on these steel heads, what, 
if any thing, was done with reference to the development of these 
fountains ? 

A. Steel fountains were made the same as now made during the 
winter of 1867 and the winter and spring of 1868; the heads were 
hammered out by hand, the tin linings made, the fountains put to- 
gether and tested and proved a success, and the press was then 
ordered. 

Q. 27. How did these fountains compare in the mode of manu- 
facture and general construction with Exhibit Matthews 1868 
Fountain ? 

A. The general construction was the same ; the fountains, I think, 
were a little heavier. 

Q. 28. When were fountains of that construction first put upon 
the market? 

A. I don’t understand whether the question meant if the fount- 
ains were put for use or sale on the market. 

Q. 29. When were they first delivered to others for use? 

A. They were used for supplying soda water to customers in the 
spring and summer of 1870. 

(). 30. And when were they first sold ? 

A. They were first sold in 1873, three years after they were used 
in the soda-water department. 

Q. 31. Were they not sent out for use while your father lived ? 

A. No. 

(). 32. Was there any reason for not delivering them to others 
throughout the spring and summer of 1870? 

A. We had very few of them in 1869, and those were kept 

1238 charged for the purpose of examination, and we were very 

busy during the spring and summer of 1869, and it was 

thought desirable by the firm not to commence their use because we 
did not have a sufficient number. 

Q. 33. To what extent have they gone into use, if you know ? 

A. We use seven or eight thousand for supplying customers with 
soda water in this and surrounding cities, and we have sold many 
thousands—I don’t know the number. | 


Recess taken till 2 p. m. 


2 O'CLOCK P. M. 
After recess. 
Present: Counsel as before. 


Cross-examined by E. C. Wess, Esq. : 


X Q. 34. How do you know that your brother John made those 
models during the fall and winter of 1867? 


Objected to as assuming what the witness has not said. 
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A. I saw him working on models and I saw completed models of 
steel fountains late in 1867 and in 1868. 

X Q. 35. How many models like the model, Exhibit Matthews 
Fountain, did you see him working on in 1867 ? 

A. I do not hese the exact number—two or three; perhaps more. 

X Q. 36. How do you know that it was in 1867 that you saw him 
working on these models? By what do you fix this date? 

A. I fix the time because I distinctly remember that it was a few 
months previous to ordering the press, and from many conversations 
had in reference to steel fountains in the early spring of 1868. __ . 

X Q. 37. You rely on your memory, then, in fixing this date, do 
you ? 

A. Not altogether. 

X Q. 38. What else do you rely on? 

A. Bills and receipts which I have seen from Mr. De Beauvais in 
connection with these fountains. 

X Q. 39. When last did you see these bills and receipts ? 

A. I saw them, I think it was, within a month. 

X Q. 40. Where ? 

A. In our office. 

X Q. 41. Did your brother John do all the work on these models 
hiinself? 

A. Not all. I saw other men assisting him. 

X Q. 42. Give the names of the men you saw assisting him. 

A. I do not remember who they were. 
1239 X Q. 43. How many men did you see assisting him? 

A. Sometimes one, sometimes more. I don’t remember 
how many. 

X Q. 44. Can’t you remember any one of these men ? 

A. I cannot. 

X Q. 45. Who made the steel fountains you say were made in the 
winter of 1867 and the winter and spring of 1868? 

A. Workmen at the factory, assisted by my brother. 

X Q. 46. How many of these fountains were made during this 
period ? 

A. From the fall and winter of 1867 up to the time of ordering 
the press in the spring and summer of 1868 but a few fountains were 
made ; about a dozen, perhaps. 

X Q. 47. Not more than a dozen? 

A. I don’t remember how many were made. 

X Q. 48. Wiil you swear that a dozen were made? 

A. I cannot swear how many were made. I know that some were 
made. 

X Q. 49. Give the names of the workmen who assisted in making 
these fountains. 

A. I do not remember who they were. 

— Q. 50. Can’t you remember the name of a single man who as- 
sisted your brother in making these fountains ? 

A. I cannot. 

X Q. 51. Were these two or three models you saw made in 1867 
and in 1868 all of the same size ? 
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A. They were not. 

X Q. 52. What was the difference between them ? 

A. One was, I think, about one-third larger than the other, about 
a foot higher, as near as I can remember, and one of them was a 
block-tin fountain not covered with steel but with a wire covering. 
This wire-covered fountain was about twelve or thirteen inches in 
height. 

X Q. 53. How about the other one? 

A. There was more than one other. I do not remember the 
sizes. 

X Q. 54. Do you wish to testify now that there was more than 
three ? 

A. I think there were about three; there might have been more ; 
I remember three. - 

X Q. 55. Do you remember the dimensions of the third one? 

A. I don’t know what you mean by the third one. The wire-cov- 
ered one was about twelve or thirteen inches long, and the others, 
I think, were a little smaller. 

X Q. 56. Which was made first, the wire-covered one or the two 
steel-covered ? : 

A. I do not know. ; 

X Q. 57. When did you first see them after they were completed ? 


Objected to as without foundation. 


1240 A. I saw them during the process of manufacture and after 
their completion in the fall of 1867. 

X Q. 58. Do you mean to be understood as saying that these three 
models were completed in the fall of 1867? 

A. They were in the process of manufacture during the fall of 
1867, and some of them, if not all, were completed during that year. 

X Q. 59. What was done with these steei fountains that were made 
in the winter of 1867 and in the winter and spring of 1868? 

A. The steel fountains made in 1867 and 1868, and previous to 
the making of the press, were used for testing and for trial. 

X Q. 60. What became of them after that ? 

A. I do not know. : 

X Q. 61. How did they stand this testing ? . 

A. They stood it well. 

X Q. 62. How were they tested ? 

A. Some.of them were filled with water and tested with a hy- 
draulic pump; others were charged with soda water and let stand 
on the platform. 

X Q. 63. Did any of them leak under this pressure ? 

A. I think not. 

X Q. 64. Did any of them burst ? 

A. I think not; I do not know. 

X Q. 65. If any of these fountains had burst would you have been 
likely to have heard of it? 


Objected to as calling for hearsay. 
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A. I might have been informed and might not. We were experi- 
menting with those fountains—testing them. 
X Q. 66. Were you not very much interested at that time in the 
development of this invention ? 
A. I was. 
X Q. 67. When did you first receive any heads from De Beauvais? 
A. In 1868; late in that year. 
X Q. 68. How do you fix that date? 
A. Because, during the summer of 1868 and in the fall of that 
ear, I had been to De Beauvais’ place of business urging him to 
—_ on the work, and it was late in that year that we received the 
rst lot. 
».4 2 69. Do you rely solely on your memory in fixing this date? 
A. No. 
X Q. 70. On what else ? 
A. On the bills paid to De Beauvais for this work. 
X Q. 71. Aside from these bills, have’ you any recollection of re- 
ceiving these heads from De Beauvais in 1868? 
A. Fes: I remember the receipt of the heads followed the order- 
ing of the press. The ordering of the press followed the making of 
the steel fountains by hand. 
1241 XQ. 72. How many heads did you receive from De Beau- 
vais in 1868? 
A. I do not know. 
X Q. 73. About how many ? 


Objected to as immaterial. 


A. I do not remember how many heads we received in 1868, but 
I do remember about how many we received during that winter. 

X Q. 74. Were these heads which you received from De Beauvais 
in 1868 used for the purpose of making fountains ? 

A. They were. 


* * x * * * = 


Adjourned to Monday, June 19th, 1882, at 11 a. m. 


New York, June 19th, 1882—11 o'clock a. m. 


Met pursuant to adjournment. | 
Present: A. V. Briesen, Esq., of counsel for complainant, and E. 
C. Webb, Esq., of counsel for defendant. 


The cross-examination of Mr. Geornce MatTrHeEews resumed 
by E. C. Wess, Esq. : 


X Q. 75. What experiments were going on at the time your 
brother was working on those models ? 


Objected to as not limited to the matter at issue. Question with- 
drawn. 


X Q. 76. Please hear the examiner read question and answer 10, 
and state what the experiments were that you refer to in that an- 
swer. 
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A. The joining together the tin lining and the formation of the 
steel exterior. : 
X Q. 77. In what part of your factory were these steel fountains 
made which you say were made in the winter of 1868 and 1869? 
A. They were made in different parts of the factory. I refer to 
the full-size fountains, the shells of which were made in the winter 
of 1868-and the early winter of 1869. 
1242 X q. 78. Did you have a manufacturing department at 
that time where such goods were made? 
A. The different parts of fountains are made in different parts of 
the factory. 
X Q. 79. In what part of the factory were the heads made at that 
time? i 
Objected to, as the question relates to the winter of 1868 and 1869, 
and is, therefore, without foundation. : 


A. The heads made in 1868, in December, and in the winter of 
1869, January or February, and perhaps later, were made by De 
Beauvais. 

X Q. 80. Where were these heads made that you say were ham- 
mered out by hand? | 

A. They were made at our factory. 

X Q. 81. In what part of your factory ? 

A. In the Twenty-seventh street building. 

X Q. 82. In any special department of the factory ? 

A. I do not remember if they were made at any particular part 
or department of that building or not. 

X Q. 83. How many different departments did you have in 1867 
and 1868? 

A. I can’t remember the number. 

X Q. 84. Did you bave a fountain department at that time where 
your fountains were made and repaired? I mean a department 
where all the work incidental to the manufacture of your fountains 
was done. 


Objected to, as the question does not appear to refer to the matter 
at issue and as no connection has yet been established between the 
regular manufacture of fountains for business purposes in 1867 or 
thereabouts and the experiments made with newly-invented fount- 
ains. 


A. We had no department where all the manufacture and repair 
to different kinds of fountains was done. Cast-iron fountains were 
partly made in one place and copper fountains were partly made in 
another, and repairs were done in different shops. 

X Q. 85. Did you employ special workmen to make the steel 
fountains you say were made in 1867 and 1868, or were they made 
by workmen in your employ at that time? 

A. I do not remember what workmen were employed on these 
fountains. 

X Q. 86. Who was foreman of the manufacturing department of 
your business at that time? 
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Objected to as assuming that the witness had an interest in the 
business at the time inquired about. 


1243. ~=—s A.. I think at that time different shops, or one or twoshops 
combined, had a different foreman, but I don’t remember 
positively whether that is so or not. 

X Q. 87. You have sworn that there were about a dozen of these 
steel fountains made in the winter of 1867 and the winter and spring 
of 1868; were the heads of these fountains made in any particular 
shop in your factory ? 3 


Objected to, as the witness has not so sworn. 
Counsel refers to answer to X Q. 46. 


A. The heads that I saw hammered out by hand were so ham- 
mered wut in the 27th street building. 

X Q. 88. Was the place where this work was done known in your 
factory by any particular name; and, if so, what? 

A. Ido not remember in what particular shop or place in that 
building that these fountains were hammered out. 

X Q. 89. Where were the steel cylinders for these fountains made? 
I refer to the fountains made in 1867 and 1868, prior to ordering the 
ress. 
A. I am not sure as to. the place where they were made. 

X Q. 90. Were they made in the same shop where the heads were 
hammered out ? 

A. I do not know. 

X Q. 91. Did you see any of these cylinders made ? 

A. I do not remember seeing the cylinders for these heads made. 

X Q. 92. Where were the tin linings for these fountains made? 

A. I do not know. 

X Q. 93. Where were the different parts of these fountains put 
together? 
' A. I think they were all put together in the 27th street building. 
I saw some of them there. | 

X Q. 94. Did you see any of them put together? 


Mr. Briksen asks: Do you mean when completed or not? 
Mr. Wess says: I mean during the process of connecting the dif- 
ferent parts to form a fountain. 


A. I do not remember being present during the whole time of the 
putting together aud completion of these fountains. 1 saw them 
from time to time while the work was going on. 

X Q. 95. Were you present at any time during the manufacture 
of the tin linings you say were made ? 

A. I do not remember seeing the tin linings made. I saw them 

put in the fountains, or some of them. 
1244 X Q. 96. Can you describe the construction of these tin lin- 
ings that were used that you say you saw put into some of 
these fountains? 

A. I do not remember particularly the construction of these tin 
linings, otherthan that they appeared to — a perfect tin fountain with 
a brass bung on the top. 
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X Q. 97. Who was present at the time that you saw some of these 
tin linings put into some of these fountains ? 

A. I do not remember who was present, except {that I think that 
my brother John was there looking after the construction of putting 
them together. 

X Q. 98. Can you state the names of any of the workmen who did 
any part of the work of making these fountains, either hammering 
up the heads, making cylinders, making linings, or putting the dif- 
ferent parts together? 


Objected to as already fully answered. 


A. I cannot. . 

X Q. 99. Can you state the name of a single workman who was 
employed in any department of your father’s business in 1867 and 
1868 ? | 

A. I can. 

X Q. 100. Please do so. 


Objected to as immaterial, not being joined to this issue. 


A. A man by the name of Benjamin Austin had at that time 
charge of putting the cast-iron fountains together; a man by the name 
of Patrick McCormick had charge of making linings for generators ; 
a man by the name of Michael Schwadel had charge of charging 
the fountains. I cannot remember any more just now. 

X Q. 101. Is Austin still in your employ? 

A. He is not. | 

X Q. 102. Do you know where he is at the present time? 


The same objection. 


A. I do not. 
X Q. 103. Are the other two men you have mentioned still with 
you ? 


Same objection. 


A. They are not. 
X Q. 104. Do you know where they, or either of them, are em- 
ployed ? 


Same objection. 


A. I do not. 
1245 X Q. 105. Can you describe the construction of the two 
steel-covered models you saw made in 1867 or 1868 ? 

A. The models that I saw in 1867 and 1868 were made or con- 
sisted of a fountain of block tin enclosed in a steel covering. 

X Q. 106. Can you describe the construction of this block-tin 
fountain, of how many pieces was it composed, and how it was put 
together ? 

Defendant’s counsel desires it to be recorded that while he was dic- 


tating this question to the examiner’s clerk the model marked Ex- 
hibit Matthews Fountain was sent for by complainant’s counsel and 


| 
= 
as 


. ae 


-—— 


THE IRON CLAD MANUFACTURING CO.  - 481 


by him placed on the examination table, where it could be seen by 
the witness; therefore defendant’s counsel withdraws his question. 

Complainant’s counsel replies that'he did not send for the model 
while X Q. 106 was being dictated, but sent for it immediately after 
X Q. 105 had been answered, as his attention was called by that an- 
swer to the fact that the said model to which the testimony of this 
witness has had reference, and which belongs, therefore, to the exam- 
ination room, was absent from the same. 

Counsel for complainant fails to see that the presence of said model 
in the examination room can interfere with the rights of defendant’s 
counsel, and protests, therefore, against the implication contained in 
the statement of defendant’s counsel. 


X Q. 107. Were any full-size steel fountains made before these three 
models you have testified about were completed ? 

A. Not that I know of. 

X Q. 108. How soon after you first saw these three models did you 
first see a complete full-sized fountain of the same construction as the 
two steel-covered models? 

A. Immediately after the models had been tried and proved a suc- 
cess a few full-sized steel fountains made in the same manner as a 
steel-covered model were made. 

X Q. 109. How large was the first steel fountain your brother made 
or had made after the completion of the steel-covered model? 

A. I think it was about a ten-gallon size. 

X Q. 110. What was done with that fountain ? 

A. I do not remember about the first fountain particularly. Sev- 
eral fountains were made, tested, charged with soda water, and let 
stand around the factory for trial. 

X Q. 111. Was this ten-gallon fountain made in 1867 or 1868? 


Objected to, as the witness has not sworn that it was a ten-gallon 
fountain. 


1246 A. They were made. I don’t remember the first one par- 
ticularly. Several fountains were made in the early winter, 

and I think in the spring of 1868, and some may have been made 
in the late winter of 1867. They were nade immediately after the 
experiments with the models. 

X Q. 112. Were all the models completed in 1867 ? 

A. I do not know. I saw the completed models in that year. 

X Q. 113. Do you mean to be understood by your last answer 
that when you saw these models in 1867 they were all complete? 

A. I saw a number of completed models in the fall of 1867. 

X Q. 114. How many models did you see, if any, in 1867, embody- 
ing your brother’s invention of a tin-lined steel fountain ? 


Objected to as already answered. 


A. I don’t remember how many models I saw. Three or four I 
think it was. 

X Q. 115. Can you state how many steel fountains were made | 
from the time their manufacture was first commenced to the date of 
the receipt from De Beauvais of the first lot of heads made by him ? 
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Objected to as assuming that the “ manufacture” was commenced 
before De Beauvais delivered his heads. 

A. I cannot state exactly the number of steel fountains ham- 
mered out by hand previous to the receipt of the steel heads from 
De Beauvais. 

X Q. 116. State the number as near as you can. 

Objected to as already answered. 

A. I think about ten or twelve; it may be less. 

Mr. Briesen asks the examiner to certify whether or not Mr. Peter 
De Lacey was present at this entire examination to-day. 

The examiner’s clerk certifies that he was. 

Recess taken until 2 p. m. 


* 


2? o'CLOCK P. M. 


After recess. 
Present: Counsel as before. 


X Q. 117. During the construction of the steel fountains you say | 


were made in 1867 and 1868, prior to the time the De Beauvais 

press was made, how often did you visit the shop where these fount- 
ains were being put together? 

1247 A. Previous to the making of the steel fountain heads by 
De Beauvais I visited the different shops perhaps two or three 

times a week. I do not remember exactly. 

X Q. 118. When did you first learn that your brother John was 
contemplating the manufacture of a steel fountain ? 

A. I do not remember the exact time; I think about the time 
the models were made. 

X Q. 119. When you saw him working on the models and he told 
you that he was making a steel fountain lined with that block tin, 
was that the first you had heard of the matter? 

A. I don’t remember him telling me anything about it. I saw 
what he was doing, and I do not remember what conversation took 
place. 

X Q. 120. After you saw him making these models did you have 
any conversation on the subject of tin-lined fountains with him ? 

A. I do not remember. 


X Q. 121. How did you know that these fountains were made of 


steel ? 


A. I saw materials—sheets of tin and sheets of steel—at that . 


time. | 
X Q. 122. How many steel fountains were made in 1868 by your 
brother or under his directions which were provided with heads 


made by De Beauvais? 
Objected to as already answered in answer to X Q. 72. 


A. I do not remember the exact number. 

X Q. 123. About how many? 
__ A. I know about how many fountain heads were received during 
that winter, beginning in December, 1868, and running into the 
winter of 1869. 
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X Q. 124. Can you state positively that any fountains were made 
by your brother or under his directions prior to the Ist day of 
January, 1869, which were provided with heads made by De Beau- 
vais ? 

A. I can. 

X Q. 125. When were they made ? 7 

A. Just after their receipt from De Beauvais, some time in the 
latter part of 1868. 

X Q. 126. State the month. 

A. December, 1868. 

X Q. 127. Were any made prior to December, 1868? 


Mr. Briesen asks what counsel means by “ any.” 
Question withdrawn. 


X Q. 128. Then, as I understand you, the first fountains made 
which were provided with these De Bea:vais heads were made in 
December, 1868; am I right? : 
1248 A. Theremay have beensomesamples received from De Beau- 

vais before that time. As he was working on that press in 
the fall and winter of 1868, he may have sent some samples up for 
trial. The first fountains ] remember being made from the De 
Beauvais heads were made in December, 1868; some of them may 
have been made before that time. 

X Q. 129. Were these steel fountains you say were made in the 
winter of 1867 and the spring and summer of 1868 numbered ? 

A. I remember no fountains being numbered with the brass num- 
bers as now numbered previous to the fountains made in the late 
winter of 1868 and 1869. 

X Q. 130. Was there no record kept of the first steel fountains 
that were made? 

A. I think not; I do not know of any. 

X Q. 131. What were your duties at your father’s establishment 
in 1867 and 1868? 

A. I had general charge of the office. 

X Q. 132. Who was the book-keeper there at that time? 


Objected to as not cross-examination. 


A. In 1867 and 1868, is it, sir? 


X Q. 133. Yes. 
A. I think there were two or more book-keepers ; one by the name 
of George Buckingham, and I think the other’s name was Bentley ; 


I am not positive as to that. 
X Q. 134. Did you have a clerk in the office in 1867, 1868, or 


1869 called Frank or Fred. Theal? 
Objected to as not cross-examination. 


A. I remember a man by the name of Theal being a clerk in the 
office about 1870. I don’t remember whether he was_ there before 
that or not. 

X Q. 135. Did you have a store-keeper in 1867, 1868, or 1869? 


The same objection. 
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A. Yes, we did. 

X Q. 136. Do you recollect his name? 

A. I do not; we may have had several during that period. I 
don’t remember who was store-keeper at that particular time. 

X Q. 137. Was it Charles Jones? 


The same objection. 


A. Charles Jones has been store-keeper ; I do not remember in 
what vears. 
1249 X Q. 188. Did you do a soda-water supply business 1n 
1869 ? 

A. We did. 

X Q. 139. How did you deliver your soda water to your cus- 
tomers in that year? - 

A. In east-iron fountains. 

X Q. 140. You delivered it in fountains and these fountains were 
retained by the customers until the supply was exhausted. Is that 
the way vou did it? : 

A. Yes, sir. 

X Q. 141. And when fountains were delivered to customers in this 
way you took receipts for the fountains, did you not? 

A. I think not. | 

X Q. 142. How did you keep a record of where the fountains 
were? 

A. I do not remember that any record was kept at that time. 

X Q. 143. Are you referring to 1869 now ? 

A. 1869 and previous years. 

X Q. 144. After 1869 did you keep a record of the delivery of 
fountains to your customers ? 

A. In 1870 we commenced delivering soda water in steel fount- 
ains and the steel fountains were numbered, and I think it was the 
custom in the soda-water department to keep some record of these 
fountains, but what record they kept, if any, I don’t remember. 

X Q. 145. Who had charge of the soda-water department in 1870 ? 

A. [ don’t remember who had charge in 1870. 

X Q. 146. What was the extent of your soda-water supply busi- 
ness in 1869? 

A. Does this have reference to the number of fountains used ? 

X Q. 147. IT mean the general extent of your business in that de- 
partment. 

A. I think in 1869 we had about. 1,500 cast-iron fountains. I do 
not know the number of customers or what amount of soda water in 
fountains was sold that year. 

X Q. 148. What was the extent of your supply business in 1870? 

A. I do not remember. 

X Q. 149. Do you remember about how many fountains you had 
in use in that department in that year? : 

A. I think about the same number. 

X Q. 150. How many of these were steel fountains, if any? 

A. I do not remember what proportion of steel fountains were 
used in 1870. There were some hundreds of them used. 
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X Q. 151. Prior to 1869 did your father do a soda-water supply 
business ? 

A. He did. 

X Q. 152. For how long a time prior to that year? 


Objected to as not cross-examination and as calling for hearsay. 


1250 A. About 30 years previous to that time. 
X Q. 153. When did you enter your father’s employ ? 
A. In 1849. 
X Q. 154. And from 1849 to 1870 did he have any system by 
which a: record of fountains delivered to customers in the supply 
department was kept? 


Objected to as not cross-examination and as not the best evidence 
and without foundation. 


A. I do not know of any record as to fountains delivered during 
that period; at that period the soda water was charged by gallons 
and not by fountains. 

X Q. 155. Were all these heads you received from De Beauvais in 
1868 numbered ? 

A. The fountains made from the heads received from De Beauvais 
in the winter of 1868 and 1869 that were made up into fountains 
and were numbered with brass numbers. 

X Q. 156. Did all the heads received from De Beauvais have 
wrinkles in the steel ? 

A. The first ones did; I don’t remember as to the later ones. 

X Q. 157. How do you know that this fountain has been taken in 
stock every vear up to the present time? 

A. I examined the stock memorandumsjmyself and would know 
if any goods were lost. 

X Q. 158. Is this fountain described in the stock memorandum ? 

A. No, sir. Shall I explain what stock memorandum is? Stock 
memorandums are memorandums on slips of paper of goods found 
on the premises or out among the customers, and in the case of steel 
fountains the numbers are called off and checked against correspond- 
ing numbers on the slip to discover if any number is missing. 

X Q. 159. Then you infer that this fountain has been taken in 
stock every year up to the present time because a number 2 fount- 
— been reported in stock by the stock memorandums; am I 
right ? 

A. No; I am in the habit of examining these fountains from time 
to time, and number 2, the fountain now here, has been seen by me 
very frequently, and I recognize it from its general appearance. 

X Q. 160. How does this fountain differ in its general appearance 
from any other steel fountain of the same size which was made from 
the L- Beauvais heads? 

A. Number 2, being one of the first fountains made, is known to 
me from the fact that among the first heads received from De Beau vuis 
were some that bore peculiar marks—peculiar wrinkles on the sides— 
and being the first ones I noticed them very particularly. 

X Q. 161. What peculiar marks do you refer to? 
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A. The shape of the head and the marks on the side. 
1251 X Q. 162. Do you mean the wrinkles on the side? 

A. Partly the wrinkles, partly the shape of the head, and 
the peculiar number 2 on the fountain, no other fountain having 
~ a similar number 2 put on it used for supplying soda water 

us. 

"x Q. 163. Will you swear that all the heads received from De 
Beauvais did not have the ap»earance of being wrinkled at the 
sides ? 

A. I do not remember whether all were wrinkled or not; I know 
that some were. 

X Q. 164. Then how does the fact that the heads of this No. 2 
are wrinkled at the sides assist you in identifying it as one of the 
first fountains made which were provided with De Beauvais heads? 

A. 1 know that the first heads received from De Beauvais in the 
latter part of 1868 were wrinkled somewhat like the fountain 
No. 2, and these heads were taken when received and made up into 
fountains, and this was the second fountain of that lot, because I 
saw the fountains made from the heads received from De Beauvais 
in the latter part of 1868 made into fountains and this present No. 
2 put on one of those particular heads. é 

X Q. 165. Were all these heads you received from De Beauvais 
in 1868 used for making fountains ? 


Objected to as already answered. 


A. I do not know that they were all made up or not at that time. 

X Q. 166. Were they at any other time? 

A. We were making up fountains from the time of the receipt of 
the first heads and continued the making during 1869. 

X Q. 167. Were the first lot of heads you received from De Beau- 
vais in good condition and capable of use? 

A. Somme of them were; I do not remember whether all were 
used or not. 

X Q. 168. How does the shape of the head of this No. 2 fountain 
differ from any other head furnished by De Beauvais? 


Objected tu as already answered in answer to X Q. 160. 


A. I noticed particularly the first few heads received from De 
Beauvais late in the winter of 1868 and noticed the particular 
wrinkles—the marks on the side as in this fountain No. 2 now here. 


Answer objected to as irresponsive and evasive. 
X Q. 169. Question repeated. 


Question objected to as already answered in answer to X Q. 160 
and subsequent answers and as assuming that there is a differ- 
ence. 
1252. = =Mr. S. R. Betts now takes the place of Mr. Briesen, but 
Mr. Briesen before leaving asks the examiner to certify 
whether Mr. Peter De Lacey has been present at this session this 
afternoon. 
The examiner’s clerk certifies that he has. 
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A. I cannot more particularly describe the points of difference 
between this fountain and others than I have already done, ex 
that I know the fountain from its general appearance to be the No. 
2 fountain that I saw made late in the year 1868. 

X Q. 170. Do you swear now that this fountain was made late in 
the year 1868 ? 


Objected to as alreudy answered. 


A. It was made from the sheets furnished by De Beauvais in the 
latter part of December, 1868. 

X Q. 171. Are you positive of this? 

A. Iam. 

X Q. 172. Then what did you mean when you said in answer to 
X Q. 25, “I know this fountain here, marked No. 2 in brass num- 
ber, to be one of the fountains made in the winter of either Decem- 
ber, 1868, or January and February, 1869 ?” 

A. I meant just what I said. The fountains were made in De- 
cember, 1868, or 1869, and I know that No. 2 was made from the 
first shells received, and these fountains were made up previous to 
the first day of January, 1869, a number of fountains being made up 
previous to that time, and this was one of them. 

X Q. 173. What information have you now in relation to this 
matter which you didn’t have when you answered the 25th ques- 
tion ? 

A. When I answered the 25th question I referred to the shells 
made by De Beauvais during the winter of 1868 and 1869 and 
which were made up into fountains during that winter. 


Answer objected to as irresponsive. 


X Q. 174. Question repeated. 

A. I recollect the circumstances more fully than I did, and re- 
member that a number of steel fountains made from the shells fur- 
nished by De Beauvais in 1868 were made up on hand and tested, 
numbered, and taken in stock previous to the Ist day of January, 
1869. I remember this partly from the fact that our copartner- 
ship was formed in January, 1869, and that these fountains were 


on hand previous to our taking stock on the Ist day of January, 
1869. 


Adjourned to Tuesday, June 20, 1882, at 10.30 a. m. 


1253 New York, June 20th, 1882—19.30 a. m. 
Met pursuant to adjournment. 
Present: S. R. Betts, Esq., of counsel for complainant, and E. C. 
WeEsp, Esq., of counsel for defendants. 


The cross-examination of Mr. GEorGe MatTrTHeEws continued 
by E. C. Wess, Esq.: 


X Q. 175. Is there any difference between the shape of the head 
of this No. 2 fountain and any other head furnished by De Beau- 
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A. The first heads furnished by De Beauvais, of which No. 2 is 
one, was not as perfectly made as those furnished later, or in 1869. 
The first heads were a little shorter—not so smooth as the latter. 

X Q. 176. Do you remember anything particularly about the 
heads furnished by De Beauvais later, or in 1869 ? 


Objected to as indefinite. 


A. I can now think of nothing more definite than I have before 
stated. 

X Q. 177. How do you know that there was any difference in 
length between the first heads furnished and those furnished later, 
or in 1869? 

A. From observation and memory of the fact. 

X Q. 178. Did you examine those furnished subsequently to the 
receipt of the first ones? - ° 

A. I don’t understand the question. What ones are meant by the 
first ones ? 

X Q. 179. Did you examine the heads furnished by De Beauvais 
in 1869? 

A. I examined or saw most, if not all, the heads. 

X Q. 180. Do you mean all the heads furnished by De Beauvais 
at any time? 

A. I saw and examined the heads received from De Beauvais in 
December, 1868, and some, if not of all, of those received in 1869 or 
made ud by us in 1869. 

X Q. 181. Was there any difference in shape between those re- 
ceived in 1868 and those received in 1869 from De Beauvais ? 


Objected to as already answered. 


A. Only the differences that I have mentioned before. 
X Q. 182. What “ differences” do you mean? State them again. 


The same objection. 


1254 A. The heads were somewhat shorter and not so well 
finished in 1868 as those heads that were received later in 

1869 and made up by us in that year. 

X Q. 183. How much shorter? 

A. I do not remember exactly. 

X Q. 184. About how much shorter ? 

A. Perhaps half an inch, maybe more. 

X Q. 185. Was your attention particularly directed to this differ- 
ence by any one? 

A. Not that I remember. 

X Q. 186. You simply noticed it yourself; is that it? 

A. I think so. I don’t remember. 

X Q. 187. Can you give the dimensions of the first lot of heads 
received from De Beauvais ? 
A. I cannot. 
X Q. 188. Were those delivered in 1869 wrinkled at the sides ? 
A. They had marks or wrinkles on the sides. 
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X Q. 189. Up to what time did De Beauvais continue to deliver 
those heads? 

A. I don’t remember. 

X Q. 190. Did he deliver any after 1869 ? 

A. I don’t remember. 

X Q. 191. After the taking of stock was complete has it been 
your practice to examine the stock memorandums or inventories? 


Objected to as immaterial. 


A. I examine the slips taken by the clerks who take stock. 


B Q. 192. For how long a time has it been your practice to do 
this? 


The sane objection. 


A. I don’t remember exactly—about twenty years. 

X Q. 193. And during this period, since you have been in the 
habit of examining these slips, has it also been your practice to 
— an examination into each individual fountain reported as in 
stock ? 


The same objection. 


A. I do not examine each fountain carefully or particularly, ex- 
cept to see that the goods are there—checked off. 

Q. 194. How many fountains did you have in use in 1870? 

A. I don’t remember the exact number. We had a large lot of 
cast-iron fountains—about 1,500—and some steel fountains. I don’t 
remember the number in use in 1870. 

X Q. 195. Has the number of fountains in use by your firm been 

increased every year since 1870? 
1255 A. I don’t remember whether fountains were added every 
year, but they have been added nearly, if not every year. 

X Q. 196. How many fountains have you in use in your business 
at the present time? 


Objected to as immaterial, unless limited to the fountains in issue. 


A. I think about 7,000. | 

X Q. 197. How is the number “2” secured to the head of this 
fuuntain, marked Exhibit Matthews 1868 Fountain ? 

A. It is soldered to the steel. 

X Q. 198. Did you use on your steel fountains brass numbers like 
this No. 2? 

A. We did; No. 2 has one on. 

X Q. 199. How many of these 7,000 fountains in use at the present 
time are steel fountains? 

A. They are all steel fountains. 

X Q. 200. In what department of your business are these fount- 
ains used ? 

A. In the department for supplying carbonated beverages. 

X Q. 201. Do you know what was done with the press made by 
De Beauvais after he stopped furnishing heads? 
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A. The press remained about the factory for some time—I don’t 
know how long—and was finally sold, I believe. 

X Q. 202. Do you remember who bought it? 

A. I do not. 

X Q. 203. Did your father keep any books of account in his busi- 
ness in 1868 which would enable you to state definitely when the 
work was done on the steel fountains made in that year? 

A. Books of account have been kept in the office ever since I can 
remember, but where books so kept in 1868 are now I don’t know. 

X Q. 204. What books of account were kept in 1868? Please 
name them. | 

A. I don’t remember what kind of books were kept. 

X Q. 205. Don’t vou remember any of them ? 

A. I have no recollection of any particular books of account kept 
in that particular year. : 

X Q. 206. Did you keep a pay-roll in that year? 

A. I do not remember. 

X Q. 207. Was any book kept in that year which would show the 
names of the workmen employed in the manufacturing departments 
or shops of your father’s business ? 

A. I do not remember any book kept for that particular purpose 
in that year. 

X Q. 208. Do you have a separate and special shop or department 
for making steel fountains at the present time? 


1256 Objected to as immaterial. 


A. The parts of steel fountains now made are made in different 
shops, and we have no one shop devoted exclusively to the manu- 
facture of steel fountains. 

X Q. 209. Who did you buy or get your steel from in 1867? 

A. I don’t remember. 

X Q. 210. I mean the steel used for making the steel fountains 
you say were made in 1867. Is that the way you understood the 
question ? 

A. Itis; and I do not know and cannot now remember from 
whom the steel was purchased. 

X Q. 211. Who did you buy your steel from for making your 
steel fountains in 1868 ? 7 

A. I don’t know—for the reason that I was not one of the firm at 
that time. 

X Q. 212. Who did you buy steel from for making steel fountains 
in 1869? 

A. I do not know; but my impression is that Mr. De Beauvais fur- 
nished some, if not all, of the steel. 

X Q. 213. Did he furnish steel for the cylinders of these fountains 
in that year? 

A. I do not know. 

X Q. 2133. You were a member of the firm in 1869, were you 
not ! . 

A. Yes; from January 20th. 
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oa 214. Who did you buy steel from for making steel fountains 
in 1870? 

A. I do not remember. 

X Q. 215. Have you any books of account which will show when 
De Beauvais furnished the last lot of steel heads delivered by him 
to your firm? 

A. I know of no such book. 

X Q. 216. Please look at the fountain marked “ Exhibit Matthews 
1868 Fountain,” and state, if you know, what the marks are on each 
side of the number “2,” which you say is soldered to the head of 
that fountain. : 


Objected to as without foundation. 


A. I have examined the fountain and see no pecular marks, but 
the paint has apparently been scratched or rubbed off. 

X Q. 217. Is there not a dark mark at the left of the number, and 
a lighter mark between that and the number? 


Objected to as immaterial. 


A. I do not see any darker or lighter marks around the number 

than there is in other parts of the fountain, where it has been 
scratched, worn, or rubbed. 

1257 X Q. 218. Are there not marks of solder at the point which 

the examiner now marks with an X and his initials J. A. S.? 


The same objection. 


A. The marks of solder or soft metal is the solder used in tinning 
the place where the numbers are soldered on. The head at the 
place where the number is soldered is tinned for some distance 
around the number. The head is also galvanized with zinc, and 
there is no more solder about this number than there is about other 
parts of the fountain where tin or solder has been used. 

X Q. 219. Is there any point on this fountain where you can see 
a sinilar solder mark, and, if so, please indicate it to the examiner? 


The same objection. 


A. If the paint is rubbed off the same as it has been around this 
No. 2 the tinning or soft metal can be shown at every joint of this 
fountain. 

X Q. 220. Do you mean that you cannot now indicate any other 
point on the head of this fountain where the marks of solder show ? 

A. The part where the number is is now the only point from which 
the paint has been removed, is the only point on the top of the head 
that has been tinned for the purpose of making or attaching any 
part thereto. Where the head is joined to the body it is tinned on 
the inside, and the body is tinned on the outside and slipped inside 
the head. 

X Q. 221. Has this Exhibit Matthews 1868 Fountain been in use 
since 1868 ? : 

A. It has, to the best of my knowledge. 
X Q. 222. Has it been in use every season since that year? 
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A. I think so. , 

X Q. 223. Has it been sent out to your customers with your other 
fountains during this same period ? 

A. It is one of our stock and used with our other fountains for 
supplying our customers. 

X Q. 224. Has this Exhibit Matthews 1868 Fountain ever been 
repaired since it was made? 

A. I think not. 

X Q. 225. Do you know whether it has or*not? 

A. I am not positive, but believe that if it had been repaired I 
should have known it. 

X Q. 226. Do you remember all the different fountains that are 
repaired in your establishment? 

A. I do not. | 

X Q. 227. Has this fountain been painted since 1868 ? 

A. It has; it is the custom to paint the fountains every 


year. : ; 
1258 X Q. 228. Please describe wee rt just how these brass 
numbers are soldered to the head of the fountains. 


A. The head for a distance of two or more inches is tinned or 
washed with a solder, and the brass number is tinned and laid on 
the spot and a great heat applied when the number becomes attached 
to the head. 

X Q. 229. In answer to Q. 100 you speak of making linings for 
generators ; please state particularly in detail just how these gen- 
erators are constructed, how the linings are made, and how they are 
inserted in the generators. 


Objected to as misleading and also as incompetent and not proper 
cross-examination ; and complainant’s counsel requests the examiner 
to read X Q. 100 and the answer thereto to the witness. 


A. This now refers to 1868; the generators at or about that time 
were made of cast iron, flanged and bolted in the middle; the lin- 
ings were made of lead, and I do not remember how they were con- 
structed—the peculiar construction of the lining; they were in two 
pieces. 

X Q. 230. Please hear the examiner read question and answer 123, 
and state how many fountain heads of the kind referred to in that 
answer were received during the winter beginning December, 1868, 
and running into the winter of 1869. 

A. I do not know the exact number, but I think about 200. 

X Q. 231. When you commenced furnishing your customers with 
steel fountains did you keep a record of the numbers of the fountains 
sent out in any book or in any other way ? 

A. I think that no book was kept that recorded the numbers of 
fountains of soda water sent out to the soda-water customers; the 
cog left with the customers were charged to them as so many 
gallons. : 

X Q. 282. Are your books of that period still in existence? 
A. I think not. 
X Q. 233. What has become of them ? 
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A. When books become old—five or six or seven years old—they 
are no longer kept. There may be some books kept. [ refer to 
books of the soda-water account. They, being nearly all cash trans- 
actions, are considered of no value. 

X Q. 234. Are any of your books of account for the years 1868, 
1869, 1870, 1871, 1872, and 1873 still in existence? 

A. Some of them may be. 

X Q. 235. Do you know whether any of them are or not? 

A. I do not now remember any book of account later than about 
five years. 

X Q. 236. Is there any way that you can ascertain positivel 
whether or not any of your books of account for the years mentioned, 
which will show the transactions of your firm in steel fountains, are 

in existence? 
1259 A. I know of no way that I can get positive information as 
to whether such books are still in existence. I have charge 
of the office and know the books in and around the office, and there 
are none there, and there have not been any there that I know of 
for two or three years past or may be longer. 


Cross-examination closed. 
Adjourned till Wednesday, June 21, 1882, at 11 a. m. 


New York, June 21, 1882—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and E. C. 
Webb, Esq., of counsel for defendant. 


The redirect examination of Mr. GEorGe Matrtuews by A. V. 
BRIESEN, Esq. : 


* * * * * * * 


R. D. Q. 237. In answer to X Q. 172, which please hear read, you 
say the fountains were made in December, 1868, or 1869. Please 
state what the court is to understand to be the limitation of trial to 
which you intended to testify ? 

A. I meant that the first fountain shells made by De Beauvais were 
delivered in December, 1868, and the delivery of other shells took 
place in January and February, 1869. 

R. D. Q. 238. I don’t think you have fully answered X Q. 175, 
which will be read to you now with the answer. Will you please 

answer it again, either yes or no? 
1260 A. Yes; there was a difference between this head and the 
heads made in 1869. 

R. D. Q. 239. Please hear me read X Q. 181 to 186, inclusive, and . 
your answers, and say to what you refer by the words “I don’t re- 
member,” in answer to 186. 


Objected to as incompetent. 


A. I meant to say in answer to X Q. 186 that I do not remember 
whether or not my attention was called to it, or whether it is in con- 
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nection with my attention having been called to it or my own ob- 
servation that I remember that this head was shorter. 

R. D. Q. 240. After the press built by De Beauvais was sold how 
did you have the heads for your steel fountains made and by whom? 


Objected to as not proper redirect examination and because the 
witness has sworn that he does not know how. long the press re- 
mained at his factory before it was sold. 


A. I am not positive who made the steel heads directly after those 
made by De Beauvais, but I think they were made by a man by the 
name of Knapp or a firm of that name. 

R. D. Q. 241. Was that process of attaching a brass number to 
the head of a fountain, as described in your answer to X Q. 228, 
carried into effect before or after the shell is placed around the block- 
tin lining ? 

A. Before. 

R. D. Q. 242. If it were done afterwards what would be the effect 
on the lining, if you know? 

A. I don’t know; I never saw it tried. 

R. D. Q. 243. You were asked whether this fountain had been re- 
paired. If relined would the fountain or not indicate that such had 
been done? I refer to “ Exhibit Matthews 1868 Fountain.” 


Objected to as leading and without foundation. 


A. From its general appearance I should say that the fountain 
had never been relined, and if it had been relined I think that I 
should have known it, and this fountain has not been relined, to the 
best of my knowledge. 

R. D. Q. 244. When old fountains were relined what was done 
with the bungs? By old fountains I mean such fountains as Ex- 
hibit Matthews’1868 Fountain. 


Objected to as leading and without foundation. 


A. When a very old fountain like Exhibit No. 2 is relined the old 
original bungs into which the cork screws is not again used. 
1261 R. D. Q. 245. What was put in its place? 
A. New bungs. 

R. D. Q. 246. Of the same construction ? 

A. No; the new bungs are heaver and deeper. 

R. D. Q. 247. Of what material are the new bungs ? 

A. The new bungs are made of bronze. 

R. D. Q. 248. Of what material is the bung of Exhibit Matthews 
1868 Fountain ? 

A. Of yellow brass. 

R. D. Q. 249. I notice the flange of the bung in this exhibit is on 
the outside of the shell. How does it compare in that respect with 
the bungs that you place on relined fountains ? 


Objected to as leading. 


A. The bungs of all fountains, as now constructed, have a flange 
on the inside. | 
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At this stage the nut and washer of said exhibit are unscrewed 
from the bung by means of a powerful monkey-wrench. | 


R. D. Q. 250. Now that I have unscrewed the outer nut from the 
exhibit I find that what I took for the outer flange of the bung in 
asking R. D. Q. 249 is a washer. Will you now state how the bung 
of the exhibit compares with the bung that you now use as to ma- 
terial, size, construction, and position? 

Objected to as already answered. 


A. I can now only state as to the flanged part of the new bungs, as I 
cannot see the inside of the exhibit now here. The new bungs have 
a broad flange to which the lining is attached. The old bung, as 
nearly as I can remember, had a narrow flange to which the lining 
was attached. The part of the new bung projecting outside the fount- 
ain is somewhat heavier and of different material from the old bung 
in the exhibit. 

R. D. Q. 251. Is the brass number which is exposed to view on 
vour later fountains the only distinguishing mark by which you 
can know its number? 


Objected to as leading and immaterial. 
A. I think it is; Ido not pay much attention now to the num- 
bering of the steel fountains. 


The fountain has been scraped, at Mr. Briesen’s request, around 
the bung directly beneath the washer. 


1262 ~=R. D.Q. 252. Do you know the handwriting of Mr. J. De 
Beauvais ? 

Objected to as not proper redirect examination. 

A. I think I do; I have seen it very often. 

Counsel for complainant shows witness Complainant’s Exhibit De 
Beauvais Letter. 

R. D. Q. 253. In whose handwriting is that letter, if you know? 

The same objection, and on the further ground that the witness 
is not capable of giving the best evidence in relation to this letter 


A. This is in the handwriting of Mr. De Beauvais, the man who 
made the press. 

R. D. Q. 254. When first did you see that letter, if you know ? 

Objected to as not proper redirect examination. 

A. I don’t remember ever having seen it before. 

R. D. Q. 255. You stated that you know the books in and around 
the office. Will you please look at the book now shown you and 
state whether or not you know it? 


The same objection. 


A. I know this book ; I have not seen it, though, for a long time. 
R. D. Q. 256. What is that book ? 
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The same objection. 


A. This is a book of account that was kept in the store-house in 


1869. : 
R. D. Q. 257. Whose book is it, if you know? 


The same objection. 

A. It belongs to the firm of John Matthews. 

F. H. Betts, Esq., now appears, at 12.53 p. m. 

R. D. Q. 258. Is this or not an original book of entry ? 
The same objection. 

A. It is. 


The book referred to is the same book referred to in the questions 
and answers 568 to 578, inclusive, in the testimony of Mr. John 
Matthews. 


1263 R. D. Q. 259. Please look at page 100 of that book and 
state to what transactions, if any, the entries on that page re- 
late. 


The same objection and as incompetent. 


A. All of the items, except two, relate to stamping and work done 
for the stamping of steel heads for soda-water fountains. 


Defendant’s counsel objects to the statements contained in the 
answer which purport to state the contents of a book not offered in 
evidence. 

The entries on page 100 of said book are now offered in evidence 
by counsel for complainant and marked Complainant’s Exhibit 
Matthews Invoice Book, J. A. S., Ex’r, June 21st, 1882. 

Objected to on the ground that the book has not yet been made 
competent by proof by the person who kept the same or by other 
competent proof. 

Recess taken till 2 p. m. 


2 O'CLOCK P. M. 


After recess. 
Present: A. V. Briesen, Esq., of counsel for complainant, and E. 
C. Webb, of counsel for defendant; also Mr. Peter De Lacey. 


R. D. Q. 260. Can you tell us in what condition you, or the firm 
of John Matthews, bought the tin that was used for the lining of 
these fountains in 1868 and 1869? 

A. I can. 

R. D. Q. 261. Please do so. 

A. The first tin for the 1868 fountains was purchased in sheets, 
and afterwards, or in 1869, the tin was purchased in pigs and sent 
out to be rolled into sheets. 

R. D. Q. 262. To whom was it sent to be rolled ? 

A. Some of it was sent to the firm of Colwell & Company. I think 
it was Colwell, Shaw & Willard. Some of it may have been rolled 
by the Manhattan Brass Company, opposite our factory. 
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R. D. Q. 263. Will you please look at the invoice book for 1869 
and state whether it contains any entries for tin purchased and tin 
rolled for these fountains? 


Objected to as not proper redirect examination. 


1264 =A. I look at the invoice book for 1869 and find on page 8 

an account of Hendricks & Lissberger, a purchase of 20 pi 
Straits tin on January 25th, 1869; on February 17th, 1869, oot 
Ibs. Banca tin; on March 27th, 2,275 Ibs. of Banca tin; on April 
5th, 16 pigs of Banca tin; on May 5th, 35 pigs of Banca tin—this 
is on page 9; May 20th, 2,245 lbs. of Banca tin; on June Ist, 20 
pigs of Banca tin; on June 12th, 33 pigs of Banca tin; June 18th, 
16 pigs of Banca tin; on the 22d, 22 pigs of Banca tin; July 30th, 
37 pigs of Banca tin; September 6th, 6 pigs of Banca tin; on page 
10, October 11, 1869, 8 pigs of Banca tin. That is all the tin in that 
account. On page 15, in account of Colwells, Shaw & Willard Man- 
ufacturing Company, I find, on February 4th, 1869, the purchase of 
1 sheet tin, 42 x 24, and 2 circles of 14 inches in diameter, together 
weighing 14 lbs. I find on March 31st, 1869, 1,813 lbs. of tin rolled ; 
on August 13th, 1869, rolling block tin, 649 lbs. That is all that 
I find relating to this matter in that account. On page 61, in the 
account of the Manhattan Brass Manufacturing Company, on Feb- 
ruary 23d, 1869, I find a charge for rolling 72 lbs. of tin; on 24th 
June, 1869, 40 block tin circles, 268 lbs.; on 28th June, 1869, 26 
block tin circles, 186 lbs.; on July 7th, 1869, 63 block tin circles, 
436 Ibs.; on July 8th, 1869, 59 block tin circles, 401} Ibs.; on July 
16th, 58 block tin circles, 315 lbs.; on 26th July, 1869, 57 block tin 
circles, 366 lbs.; on the 29th July, 9 block tin circles, 1043 Ibs. ; on 
the 31st July, rolling 2,285 Ibs. of tin; same date, rolling 735 Ibs. 
of tin, and same date, rolling 264 Ibs. of tin. That is all I find in 
that account. 


Counsel for complainant offers in evidence the entries on pages 8, 
9, 10, 15, and 61 of said invoice book, and the same are marked, re- 
spectively, Complainant’s Exhibit Tin Invoice, pages 8, 9, 10, 15, and 
61, J. A. S., examiner, June 21st, 1882. 

F. H. Betts, Esq., here appears. 

Defendant’s counsel objects to the foregoing off ron the ground 
that the entries in the book have not yet been made competent evi- 
dence by proof by the person who kept the same, or by other com- 
petent proof. 


R. D. Q. 264. What was the object of rolling the tin ? 
Objected to as not proper redirect examination. 


A. To convert it into sheet block tin for the purpose of making 


linings for soda-water fountains. 
R. D. Q. 265. What kind of fountains? 


The same objection. 


A. Steel fountains for soda water. 
63—119 
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1265 = R. D. Q. 266. Did you or not have the tin rolled that you 
used in lining for copper for cast-iron fountains? 


The same objection. 


A. We did. 

R. D. Q. 267. Then how do any of these entries which you have 
read prove that they referred to tin lining for steel-covered fount- 
ains ? 

The same objection. . 


A. The sizes and thickness of some of the linings are given that 
indicate the kind of fountains that the linings were to be used for, 
and the weights of some of the sheets and circles. 

R. D. Q. 268. How large is the 27th-street building or shop? 

A. About 50 feet front and about the same depth and 3 stories 
high. 

R. D. Q. 269. At or before the time X Q. 106 was asked you I 
caused the model to be placed: on the table. State whether or not 
you saw that model at that trme. I read X Q. 106 and objection 
to the witness. 

A. I saw the model. 


Mr. F. H. Betts here leaves the examination room. 


k. D. Q. 270. State whether or not that model as you saw it 
showed how many parts the fountain about which you were asked 
was composed. 

A. It did not. 

R. D. Q. 271. In answer to Q. 110 you speak about fountains that 
were let stand around the factory for trial. Why were they let stand 
for trial, and how ? 

A. They were let stand for trial to see if they leaked or would re- 
tain the pressure, or if they would show any imperfections. 

R. D. Q. 272. State whether or not any of the entries you have 
read from the invoice book in answer to Q. 263 relate exclusively 
to tin obtained for lining steel-covered fountains; if so, which. 


Objected to as already answered in answer to Q. 263, and also as not 
proper redirect examination. 


A. On page 15 there is a charge by Colwells, Shaw & Willard, on 
February 14, 1869, of one sheet and 2 circles of block tin that were 
for lining with block tin a sheet-steel fountain. 

R. D. Q. 273. Did you bring or find any receipts or bills you tes- 
tified about on your cross-examination ? 


Objected to as not proper redirect examination. 


A. I have not brought any bills or papers of any kind in relation 
to this matter, and I have not aed for any. 
1266 = -R. D. Q. 274. Who kept this invoice book ? 
_ A. I think it was kept by Mr. Philipps. 
R. D. Q. 275. Did you ever see him write? 
A. I did often. 
R. D. Q. 276. Did you ever see Mr. De Beauvais write ? 
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This and the two previous questions objected to as not proper re- 
direct. 

Counsel for complainant replies that the objection to the two pre- 
vious questions comes too late. 


A. I have. 

R. D. Q. 277. In answering Q. 92] did you mean to say that you 
did not know where the tin linings for these fountains were made, 
or that you did not know in what part of the shop they were made? 


Objected to as leading, incompetent, and seeking a contradiction 
to the answer to X Q. 92. 

Counsel for complainant replies that X Q. 92 may have been mis- 
leading in view of the questions that immediately preceded it, and 
proceeds now to read to the witness Q. 88 to 92, inclusive, and his 
answers. 


A. I knew that the block-tin linings for these steel fountains were 
made on our premises, but in what particular part of the shop, or in 
what shop, I do not now remember. 

R. D. Q. 278. You have stated in answer to Q. 25 that you do not 
remember seeing the tin linings made. What is the source of your 
knowledge, then, that they were made on your premises ? 

A. I did not stand by during the whole time of the construction 
of any block tin lining that I can remember, but I saw the parts, 
sheets, circles made and partly made and in process of manufact- 
ure and after they were completed. 


Defendant’s counsel states that the only part of the redirect ex- 
amination which he regards as material for him to cross-examine 
the witness upon is the testimony brought out by those questions 
which have been objected to as not pruper redirect examination, and, 
as defendant's counsel proposes at the hearing to move to strike out 
the questions so objected to and the answers thereto, he declines to 
further cross-examine the witness. 

Counsel for complainant replies that, even if the objections should 
be regarded as well taken, the witness is tendered as recalled with 

regard to said questions and the answers thereto, and prof- 
1267 fers the witness to the defense for cross-examination upon 

such recall. Counsel refers to redirect Q. 240, 252, 253, 254, 
255, 256, 257, 258, 259, 263, 264, 265, 266, 267, 272, 273, and 276. 

Defendant’s counsel replies that the witness has not been properly 
or regularly recalled, and that his examination has been conducted 


us a redirect examination. 
GEORGE MATTHEWS. 


Counsel fcr complainant now recalls Mr. GEorGE MATTHEWs. 
Q. 1. Are you the same George Matthews who has heretofore tes- 
tified in this suit? | 


A. | am. 
Q. 2. After the press built by De Beauvais was sold how did you 


have the heads for your steel fountains made, and by whom’ 
A. The heads, I think, were stamped by a man by the name of 
Knapp, or the Knapp Manufacturing Co. 


My 


SPE VR OEE IER RE SO. 


4 
j # 
a 
i 


500 ELIZABETH MATTHEWS ET AL., &C., VS. 


Q. 3. Dv you know the handwriting of Mr. J. De Beauvais ? 
A. I do. 


Counsel for complainant shows witness Complainant’s Exhibit 
De Beauvais Letter. 


Q. 4. In whose handwriting is that letter, if you know ? 


Objected to as incompetent, as it does not appear that this witness 
is capable of giving the best evidence on this point. 


A. This letter is in the handwriting of Mr..J. De Beauvais. 

Q. 5. You stated that you knew the books in and around the 
office. Will you please louk at the book now shown you and state 
whether or not you know it? 


Ubjected to as incompetent. 


A. I have looked at the book shown me, and it is one of the regu- 
lar books of account or invoice book used in the store-house for 
keeping the accounts in 1869. 

(). 6. Whose book is it, if you know? 


The same objection. 


A. It is one of the books belonging to the firm of John Mat- 
thews. | 
1268 ° Q.7. Isthis or not an original book of entry ? 


The same objection. 
A. It is an original book of entry. 


The book referred to is the same book referred to in questions 
and answers 568 to 578, inclusive, in the testimony of Mr. John 
Matthews. 


Q. 8. Please look at page 100 of that book and state to what trans- 
actions, if any, the entries on that page relate. 


The same objection. 


A. All the entries on page 100 of that book relate to the manu- 
facture of steel heads for steel fountains. 


Defendant’s counsel desires it to be recorded that at this point Mr. 
Briesen calls the witness’ attention to entries on page 100 of the book 
referred to by placing his finger upon the page. 3 


A. I intended to state that all the entries on page 100, with the 
exception of two items for grindstones, relate to the manufacture of 
steel heads for the manufacture of steel fountains. 

Q. 9. Will you please look at the invoice book for 1869 and state 


whether it contains entries for tin purchased and tin rolled for these 
fountains? 


Objected to as incompetent. 


A. It cuntains entries for tin purchased and for tin rolled for steel 


fountains on pages 8,9, 10,15, and 61. There may be more; I 
think that is all. 
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Q. 10. State whether or not any of the entries you have referred 
to in the invoice book, in answer to the preceding question, relate 
exclusively to tin obtained for lining steel-covered fountains; if so, 
quote one of them. 


Objected to as incompetent and leading, in view of the previous 
testimony of this witness, and also because all the entries which, ac- 
cording to the previous testimony of this witness, relate to this sub- 
ject-matter are not called for. 


A. I find on page 15, on February 4, 1869, a charge for sheet of 
tin and 2 circles 14 inches in diameter. This sheet and circle was 
for a steel fountain. 


Counsel for complainant offers in evidence the entries on pages 8, 

9,10, 15, and 61 of said invoice book, and the same are 

1269 marked, respectively, “Complainant’s Exhibit Tin Invoice, 

pages 8, 9, 10, 15, and 61, J. A. S.,.examiner, June 21, 1882.” 

Objected to as incompetent, and also because the entries in the 

book have not yet been made competent evidence by proof by the 
person who kept the same or by other competent proof. 


Q. 11. Who kept this invoice book ? 
Objected to as incompetent. 


A. It was kept by the store-keeper, under my direction. 
Q. 12. What was his name? 


The same objection. 


A. I believe the store-keeper at that time his name was Philipps. 
Q. 13. Did you ever see him write ? 


The same objection. 


A. I did frequently. 
Q. 34. Did you ever see Mr. De Beauvais write? 


The same objection. 


A. I did. 


Defendant’s counsel states that it is now 4.25 o’clock, and asks the 
examiner’s clerk to adjourn this examination until to-morrow morn- 
ing. 

The examiner’s clerk states that he has not the power to do what 
defendant’s counsel asks him to do. 

Defendant’s counsel refuses to proceed any longer to-day before 
the exaiminer’s clerk, and calls for the presence of the examiner, be- 
fore whom this testimony is supposed to be taken. 


Adjournment to Thursday, June 22nd, 1882, at 10.30 a. m. 


1270 New York, June 22d, 1882—10.30 o’clock a. m. 
Met pursuant to adjournment. 


Present: A. V. Briesen, yes of counsel for complainant, and E. C. 
Webb, Esq., of counsel for defendant; also Mr. Peter De Lacey. 
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Defendant’s counsel desires it to be recorded that the direct exam- 
ination of Mr. George Matthews on the recall was closed yesterday 
and defendant’s counsel invited to commence his cross-examination, 
and asks the examiner’s clerk to certify whether or not this is the 
fact. 

The examiner’s clerk statesthat Mr. George Matthews was tendered 
for cross-examination last evening. 

Counsei for complainant desires to ask further questions on the 
direct on matters that were not known to him yesterday. 


The direct examination of Mr. GEORGE MATTHEWS resumed 
by A. V. BriesEn, Esq. : 


q. 15. Did you, since your examination yesterday, look for and 
find any of the receipts to which vou testified on the 17th of June ? 


Objected to as incompetent. 


A. I looked for and found this morning a receipt for money paid 
Mr. De Beauvais, Dec. 28th, 1868, and this was one of the receipts 
alluded to by me in my examination of the 17th. 


Witness produces a receipt, which counsel for complainant offers 
in evidence, and the same is marked “ Complainant’s Exhibit De 
Beauvais Receipt, J. A. S., examiner, June 22d, 1882.” 

Objected to as incompetent. 


Q. 16. Who paid that $800 to De Beauvais, if you know? 
Same objection. 


A. The $800 mentioned in the receipt was not all paid at one time, 
but a payment made by me on that day, the amount of which I 
don’t now remember, made the amount of the payments up to Dec. 
28th, 1868, $800. 


1271 Cross-examined by E. C. Wess, Esq.: 


X Q. 17. Is the receipt produced by you one of the receipts that 
you — testified that you think you saw within a month ? 

A. It is. 

X Q. 18. Why didn’t you produce the others ? 

A. I have not had time to look over a very large amount of books 
and papers to find matters relating to this account. 

X Q. 19. How did you happen to see these receipts a month ago ; 
were you looking fur them at that time? 

A. I was not; some books and papers were on one of the desks in 
the office, and I remember looking at them a few minutes, as they 
were old papers and old books, and I saw one or two papers and in- 
voice book at that time that related to this matter. 

Pee Q. 20. You came across these receipts, then, by accident; is 
that it: 

A. I don’t remember ; some one may have been talking about the 
case at that time, which may have called my attention to these 
papers. 
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X Q. 21. Called your attention to them so that you were looking 
for them ; is that what you mean? 

A. No. | 
X Q. 22. What do you mean, then ? 

A. I have never looked for any papers nor had been asked to look 
fur any papers before my examination here. 

X Q. 23. State what the old books were you saw at that time. 


Objected to as not cross-examination. 


A. I don’t remember; I only looked at them a few minutes. 
X Q. 24. How old were the books ? | 


The same objection. 


A. I don’t remember ; I don’t remember whether there was one or 
more books; I think one was an invoice book having the account of 
some work done on steel fountains. 

X Q. 25. How many receipts did you see at that time ? 

A. I do not know. 

X Q. 26. How did it happen, if you know, that these old books 
and papers were in your office within a month ? 


Objected to as not cross-examination. 


A. I don’t know. 
X Q. 27. Give the dimensions of the sheets of steel that were used 


for making your steel fountains in 1869. 


Objected to as not cross-examination on anything that Mr. Mat- 
thews said since he has been recalled. 
1272 Complainant’s counsel requests that defendant’s counsel 
point out on which answer he bases his question. 

Mr. Webb making no reply, complainant’s counsel assumes that 
he admits that the question is not proper cross-examination, and 
gives notice that the witness becomes defendant’s own witness on 
the new matter introduced by this question. 

Defendant’s counsel states that complainant’s counsel may assume 
what he pleases; that defendant’s counsel will reply to this objection 
when it is raised at the proper time. 


A. 1 do not remember the dimensions of all the sheet steel used 
by us in making steel fountains in 1869. The steel or some of it 
was about 24 inches wide, some of it less,some of it more. Some of 
the steel for the heads was furnished and stamped up into heads by 
De Beauvais, and I do not know the size of the steel he used, and 
steel was purchased by weight and not by measurement. Some of 
the fountains had shorter heads than other fountains, and would 
take more or less steel. 

X Q. 28. Give the dimensions of the sheets of steel employed to 
make the cylinders of your steel fountains in 1869. 


The same objection and notice. 


A. I do not remember the different sizes of steel fountains made 
in 1869. If larger or smaller than ten-gallon fountains the sheets 
for making the cylinders would be larger or smaller, according to 
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the size of the fountain to be made, and I do not remember whether 
or not we cut the sheets for the cylinders from large sheets of steel. 
A sheet of steel, if cut for naking the cylinder of a ten-gallon fount- 
ain, would be about 24 inches wide and about 36 inches long. I 
do not know exactly the sizes, as I was not employed in the manu- 
facture, my duties being in the office. 

X Q. 29. Give the weight of the steel employed to make your steel 
fountains in 1869. I refer to 10-gallon fountains. 


The same objection and notice. 


A. I do not remember ever having weighed the steel used for 
making a 10-gallon fountain in 1869. 

X Q. 30. Give the weight of the tin employed to make the lining 
of one of your steel fountains in 1869. J refer to a 10-gallon fount- 
ain. 

The same objection and notice. 


A. As nearly asI can remember the weight was about fifteen 
pounds, but I do not remember ever having weighed one. . 
X Q. 31. Give the dimensions of a sheet of tin and circles em- 
ployed to make the lining forms of your steel fountains in 
1869. 
1273-1281 A. Sheets of tin were cut into pieces about 24 inches 
by from 30 to 36 inches. I do not remember ever hav- 
ing measured the sheets. The heads were cut into sizes, I think, 
from 12 to 16 inches. I am not sure about these dimensions, as | 
do not attend to their manufacture and do not remember ever hav- 
ing measured the tin. 


Redirect by A. V. Brirsen, Esq.: 


R. D. Q. 32. On your cross-examination you spoke about seeing 
some books. Look at this sketch book marked Complainant’s Ex- 
hibit Matthews Sketch Book and state whether or not it is one of the 
books which you so saw ? 


Objected to as already answered in answers to Q. 23 and 24. 


A. Yes, I have seen this book before. 
R. D. Q. 33. Look at the entries on page 10 of that book and state 
in whose handwriting they are, if you know? 


Objected to as incompetent and not proper upon the recall exam-. 
ination of this witness, because this book has been in the possession 
of complainant’s counsel since the 22d of May, 1882. 


A. I have examined the entries on page 10 of the book shown, 
and they are in the handwriting of my brother, John Matthews. 
R. D. Q. 34. How do you know that they are in his handwriting ? 


The same objections. 


A. Because I have seen him write ever since I can remember and 
I am perfectly familiar with his handwriting, and have been so for 
twenty years and more. 
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Counsel for complainant gives notice that at the hearing he will 
read the entries on page 10 of said Matthews sketch book, particu- 
larly the first entry, which is in the following words, to wit: “ 1868, 
new, cheap bottling machine; new gothic counter apparatus ; coun- 
ter for ditto, 2 sizes steel fountain.” , 

Defendant’s counsel replies that he will object to the reading of 
the entries referred to for the reasons stated in the objections to 
questions 33 and 34, and on the further ground that these entries 
have not yet been made competent by any competent proof, and 
have not been offered nor marked in evidence. 

Defendant’s counsel declines to cross-examine for the reasons 
stated in the objections to questions 32, 33, and 34. | 

GEORGE MATTHEWS. 


Adjourned to Friday, June 30, 1882, at 11 a. m. 


* * * * * * 


1282 New York, November 22d, 1882—11 o’clock a. m. 
Met pursuant to adjournment. 


Present: A. V. BRIESEN, my of counsel for complainant, and E. 
C. Wess, Esq., of counsel for defendant. 


GeorGE SmitH BENTLEY, a witness called on the part of the com- 
plainant, being duly sworn, deposes and says: 


My name is George Smith Bentley; age, 41 years; I reside at No. 
4 Watt street, N. Y. city; I am a druggist, doing business at 179 
Adams street, Brooklyn, N. Y.; I was in the employ of Mr. Mat- 
thews, the complainant; I left that employ in the spring of 1870. 

Q. 1. Please look at the entries on page 100 of Complainant’s Ex- 
hibit Matthews Invoice Book and state in whose handwriting they 
are, if you know? 

A. The entry of February, 1869, is in my handwriting, and also 
of February and July, inclusive; also of November 30th; also 
the entry of March 3d, 1869, and March 25th, 1869; also of July 
17th; also of October 6th and November 23d and December 11th, 
1869. 

Q. 2. In whose employ were you when you made these entries, 
and when did you make them ? 

A. I was in the employ of the firm of John Matthews. I made 
these entries about the various dates mentioned. | 

Q. 3. State, if you know, to what transaction or subject-matter 
these entries on page 100, which you have identified, relate ? 

A. They relate to charges for experiments and work done in 
stamping steel heads for steel fountains. 

Q. 4. How long had those experiments gone on, to your knowledge, 
at Mr. Matthew’s establishment ? 

A. From the spring of 1869, all through that year, up to the 
spring of 1870, the time that I left. 

Q. 5. Please look at the entries on pages 8, 9,10, 15, and 61 of the 
same book, and state in whose handwriting they are, if you know. 

A. They are in my handwriting. 

— 64—119 
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Cross-examined by E. C. Wess, Esq.: 


X Q. 6. What position did you fill when employed by Mr. Mat- © 


thews? 

A. I had charge of the soda-water supply department, the invoice 
book, the time book, and the store-house department part of the 
time, and also general business in the office ; sold apparatus, &e. 

X Q. 7. Did: you keep this invoice book during the whole period 
you were in Mr. Matthews’ employ ? 

A. No, sir. 
12835 X Q. 8. How long did you keep this book ? 
A. I don’t remember. 

X Q. 9. During the time that you kept it were entries made in it 

by other persons? 


Objected to as not cross-examination and as incompetent, the 
direct examination being limited .to certain entries. 


A. I don’t know. 

X Q. 10. How do you know that the entries you have identified 
were made “about the various dates mentioned ?” 

A. Because I[ was there at that time; the entries are in my hand- 
writing; the experiments were going on at that time, and particu- 
larly by the dates on the right-hand side of the page. 

X Q.11. Is this invoice book a book of original entry ? 

A. Yes, sir; as I understand. 

X Q. 12. From what were the entries in this book made usually ? 

A. From the invoices. 

X Q. 13. When were they made? 

A. Soon after the invoices were received by me. 

X Q. 14. When did you enter John Matthews’ employ ? 

A. In 1866. 

X Q. 15. How do you know that the entries on page 100 relate to 
charges for experiments and work done in stamping steel heads ? 

A. By the entries. 

X Q. 16. The entries in your handwriting, do you mean ? 

A. Yes, sir; and the wording of the entries. 

X Q. 17. What was the nature of these experiments ? 

A. Stamping out steel heads for the steel fountains. 

X Q. 18. For what steel fountains? 

A. Mr. John Matthews was trying to perfect the steel, tin-lined 
fountains. 
| — 19. Did the experiments relate solely to the stamping of the 
leads? 

A. I think they did, so far as the entries on that page 100 are 
concerned. 

X Q. 20. What kind of fountains did Mr. Matthews use in the 
supply department in 1869 and 1870? 


Objected to as not cross-examination, as without foundation, and 
as enquiring into a period when the witness was not in the employ 
of John Matthews. 
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A. In 1869 he used chiefly iron fountains. In the spring of 1870 
he used chiefly iron fountains. I do not think there were any steel 
ne used in the general-supply trade while I was with 

him. 
1284 XQ.21. When did you leave Mr. Matthews’ employ ? 
Stute the month. 


Objected to as already answered. 


A. I think some time in the spring of 1870. I couldn’t state the 
month. I don’t remember. 

X Q. 22. Do vou mean some time during the months of March, 
April, and May, 1870? 

A. Yes, sir. 

X Q. 23. Can you say positively whether or not any of these steel 
fountains were used by Mr. Matthews in the general-supply busi- 
ness while you were with him? 


Objected to on the same ground as X Q. 20, and also as already 
answered. 


A. I could not. 

X Q. 24. After you lett Mr. Matthews’ employ, did you go into the 
drug business? ) 

A. Yes, sir. 

X Q. 25. Immediately ? 

A. No, sir. 

X Q. 26. How soon after? 

A. I went into the drug business February 16, 1871. 

X Q. 27. Did you keep this invoice book after December 11, 1869? 


Objected to as not cross-examinaticn, the original examination 
being limited to specific entries in the book. 


A. Yes, sir; I think I did. 

X Q. 28. To what do the entries on pages 8, 9, 10, 15, and 61 relate? 

A. The account on page 8 relates to purchases of copper, tin, lead, 
&e. On page 9 the same. On page 10 to purchases of tin. The 
account on page 15 relates to sheet lead, sheet tin, and to lead circles. 
The account on page 61 relates tu the rolling of sheet tin, and to 
silver ; also to purchases of sundry rods of brass, &c.; the rolling down 
ingot silver into sheet silver. 

X Q. 29. Did you attend here voluntarily or were you subpeenaed ? 

A. I was requested to come—not subpeenaed ; I was requested to 
come by Mr. White, who is in Mr. Matthews’ employ. 


Redirect by A. V. BRIEsEN, Esq.: 


R. D. Q. 30. Were any of these steel fountains in use at Mr. Mat- 
thews’ establishment before you left? 
A. I remember seeing steel fountains complete and submitted to 
tests at Matthews’ place of business. 
1285 R.D.Q.31. How did they compare with Exhibit Matthews 
Fountain now shown you ? 
A. Nearly identical in form and shape—larger. 
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Recross by E. C. Wess, Esq.: 


R. X Q. 32. What were the tests? 
A. Hydraulic pressure, six hundred pounds to the square inch. 
GEORGE S. BENTLEY. 


Sworn before me— 


JOHN A. SHIELDS, 
Examiner, &c. 


A. J. Poriurps, a witness produced on the part of the complainant, 
being duly sworn, deposes and says: 


Mv name is Adolphus J. Phillips; age, 37 years; I reside in New 
York; I am a commission merchant; I was in the employ of John 
Matthews in the spring and summer of 1869 and the spring of 1870; 
I know Mr. Bentley, the last witness; I knew him at the firm of 
Jobn Matthews. | 

Q. 1. Please look at the last three entries, under date of March, 
May, and July, 1870, on page 100 of Exhibit Matthews’ Invoice 
Book, and state in whose handwriting they are, if you know? 

A. They are in my handwriting, sir. 

Q. 2. When did you make these three entries ? 

A. They were made in the winter of 1870, in January, 1870. 

Q. 3. Then explain, if you please, how the entries of March, May, 
and July happen to be at the bottom of the column, on page 100? 

A. To the best of my knowledge they were bills that had been 
paid,and were overlooked, to be entered in the invoice book. I took 
charge of the invoice book the 1st of January, 1870. 

Q. 4. Then do these three entres relate to transactions that took 
place in 1870? 

A. No, sir; to transactions that took place in 1869. 

Q. 5. Do you know to what kind of work the entry “ Balance 
stamping ” relates? | 

A. Well, it relates, so far as my knowledge, to the stamping of 
steel heads. 

Q. 6. Steel heads for what? 

A. For steel fountains. 

Q. 7. How did those steel fountains compare with Exhibit Mat- 
thews Fountains now shown you”? 
1286 & 1287 A. At the time I left the firm, which was in the 
spring of 1870, they were not yet put together. 
Q. 8. You mean you did not see them put together ? 
A. No, sir; I did not see them put together. 


Cross-examined by E. C. Wess, Esq.: 


X Q. 9. Where is your place of business? 

A. 32 South William street, N. Y. 

X Q. 10. Please state the month in 1869 when you entered John 
Matthews’ employ. 
A. April or May. 
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. .° on state the month in 1870 when you left his employ? 
. March. 
X Q. 12. And during this period did you not see a completed steel 
fountain at Mr. Matthews’ establishment ? 

. That I wouldn’t swear to. — 

‘ 2 13. Were you present while Mr. Bentley was testifying? 

. I was. 
2 a Did you hear his testimony ? 

. I did. 


Redirect by A. V. BriEsEn, Esq. : 


R. PD. Q. 15. In what department were you mostly employed while 
at Matthews’? 
A. In the store-house. It was in the rear of the office, and there 
I also kept the invoice book. 
A. J. PHILLIPS. 


A 
X 
A 
X 
A 


Sworn to before me— 
JOHN A. SHIELDS, 


Examiner, &c. 
Adjourned to Saturday, Nov. 25, 1882, at 11 a. m. 
bas * « * x * ¥ 
1288 New York, December 7th, 1882—11 o'clock a. m. 


Met pursuant to adjournment. 
Present: A. V. Briesen, Esy., of counsel for complainant, and E. 
C. Webb, Esy., of counsel for defendant. 


J. Boyp Exrot, Esq., a witness produced on the part of the com- 
plainant, being duly sworn, deposes and says: 


Defendant’s counsel states that the sheets of drawings of Defend- 
ant’s Exhibit Tyler Patent were lost during the examination of de- 
fendant’s witnesses. Defendant’s counsel now offers in evidence a 
certified copy of said drawings from the bound volumes of the 
library of the U. S. Patent Office, and the same are marked Defend- 
ant’s Exhibit Drawings of Tyler’s English Patent, J. A. S., exam- 
iner, Dec. 7, 1882. 


Q. 1. Please state your name, age, residence, and occupation. 

A. J. Boyd Eliot; age, 55 years; I reside at New York city ; am 
a mechanical engineer and solicitor of patents, and for the last 25 
or 30 years nave been much oceupied in acting as an expert in pat- 
ent causes pending before the United States courts. 

Q. 2. What experience have you had as expert witness in causes 
pending in the United States courts, and particularly what, if any, 
pertaining to the structure of metallic vessels with linings therein 
as used more especially for soda-water fountains ? 

A. In the practice of my profession I have had frequent occasion 
to examine into the structure and process of manufacture of various 
kinds of metal vessels, both cast and wrought, and made of various 
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kinds of metals, such as iron, brass, and steel, and I have also had 
occasion at different times to examine into the manufacture of va- 
rious kinds of vessels with linings of porcelain, lead, and tin for 
various purposes and at various times; also I have had occasion to 
examine into the constitution of such vessels which were especially 
used in the manufacture and transportation of soda water and sim- 
ilar liquid. As to my experience as an expert, I can say that I have 
been employed in a large percentage of the patent cases, especially 
the more important ones, that have been tried before the United 
States courts during the last 20 or 25 years. . 

Q.3. Have you read and do you understand letters patents marked, 
respectively, Complainant’s Exhibits A, B, C, and D, which are the 
four patents of John Matthews on which this suit is brought ? 

A. T have frequently and carefully examined the said patents, 

and believe that I understand the invention therein set forth. 
1289 Q. 4. Have you examined the defendant’s fountain, to wit, 

Complainant’s Exhibit E, and do you understand its con- 
struction ? : 

A. I have frequently examined said exhibit and believe that I 
understand its construction. 

(). 5. State whether you have looked into the defendant’s record 
in this suit and familiarized yourself therewith, more particularly 
with the testimony of the expert witnesses, Messrs. Renwick, Bre- 
voort, and Emery, and with the defendant’s exhibits in this suit? 

A. I have endeavored to make myself familiar with the said 
record, with the exhibits, as referred to in the question, and especially 
with reference to the testimony of the experts, as set forth by the de- 
fendants. 


Adjourned to Wednesday, Dec. 13, 1882, at 11 a. m. 


New York, Dec. 13, 1882—11 o’clock a. m. 


Met pursuant to adjournment. 

Present: A. V. Briesen, Esq., of counsel for complainant, and A. 
C. Webb, Esq., representing Ik C. Webb, Esq., of counsel for de- 
fendants. 

Adjourned to Tuesday, Dec. 19, 1882, at 11 o’clock a. m. 


New York, December 19, 1882—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and 
, of counsel for defendant. 


The direct examination of J. Born Extot, Esq., continued by 
A. V. BRIEsEN, Esq.: 

Q. 6. Calling your attention now to Complainant’s Exhibit <A, 
which is reissued letters patent No. 8834, and to the criticism which 
was made by defendant’s experts with regard to the part styled 
“the neck 0,” will you please state whether or not, so far as said 
neck 6 and its connection with the lining and other parts is con- 
cerned, said letters patent describes an operative structure ? 
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A. I am perfectly satisfied that it does contain all the information 
necessary to produce not only an “ operative structure,” but a struct- 
ure that is perfectly practicable. The drawing in the section shown 
at Fig. 2, and which is referred to by the letters of reference in the 
descriptive portion of the specification, clearly represents a neck or 

outward projection directly connected with the interior lining 
1290 or body of the fountain proper, and it is referred to specifi- 

cally by the letter 6, and is described as a neck, and although 
it does not occupy much space in the said drawing as represented 
in the Patent-Office copy before me, yet it is of sufficient length 
to reach through the outer shell or casing of the fountain, and if 
made in the same proportion as the other parts of the fountain are 
represented wero to the ordinary size for such structures said 
neck would be at least half an inch in length, and which would 
contain quite a sufficient number of screw threads to make such a 
neck a perfectly practical operative structure. 

Q. 7. I now call your attention to Defendant’s Exhibit Matthews 
Patent No. 2, to wit, letters patent No. 128,411, of which Complain- 
ant’s Exhibit A is the reissue, and to the apparent difference between 
the drawings of the bung and its connections, and the neck in said 
two exhibits, and likewise to the testimony relating thereto on page 
974, and seq., of defendant’s printed record, and ask you, if you have 
examined said original patent, to state what, if any, different con- 
struction of neck and bung is shown in the reissue that is not 
shown in the original patent? 

A. I have carefully examined the said original patent and com- 
pared the drawings therein with the Scares the reissue, and I 
do not find any discrepancies or differences between the said draw- 
ings that are material or that cannot be easily explained by any 
one at all familiar with the construction of said fountains. When 
I first read the testimony of the defendant’s expert, Mr. Brevoort, 
beginning on page 974 and extending over several pages of defend- 
ant’s record and fullowing, taken in connection with the sketches 
facing page 976, which he made to illustrate what he considered 
fatal differences between the drawings of the original and the re- 
issue, I thought he had discovered some things that were sub- 
stantial differences, but I find upon careful examination and com- 
parison of the said patents, and also the certified model from the 
Patent Office in this case, and also from an examination of various 
fountains as made by this complainant, that his criticisms are en- 
tirely untenable and in my opinion frivolous, for the reason that the 
apparent differences in said drawings have evidently arisen from 
the draftsman making the sections through the bung and the neck 
at right angles or nearly so to each other when preparing the draw- 
ings for the original and the reissue, and if an accurate top view of the 
said fountains had been made this apparent difference would prob- 
ably not have arisen, and to illustrate this I have had a tracing made 
of the two sketches in the defendant’s record facing page 976, which 
are marked, respectively, “ reissue and original pat,” and which were 


offered in evidence to illustrate the remarkable “differences” dis- 


covered by Mr. Brevoort, and which prevents him from understand- 
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ing the construction of the complainant’s fountain, but which may 
be easily understood by referring to the plan or top view which I 
have added to his ‘sketches to show how these apparent discrepan- 
cies have occurred; and first I will explain that in the construction 

of the complainant’s fountains the bung which extends 
1291 through the neck of the fountain proper or the interior vessel 

is provided with two ribs that project out like the teeth of a 
gear wheel into notches formed in the neck of the fountain, and 
said ribs extend up sufticiently far to hold a washer for packing on 
the exterior of the outer vessel so as to keep it from turning when 
the nut is screwed down upon it, and I have represented in the plan 
or top view by dotted lines at R the upper end of these ribs. Now, if 
a vertical section be made through the bung and the neck by a plane 
through the centre of said ribs or on the line z y, then we shall 
have precisely the sections represented in the drawings of the origi- 
nal patent which represents the section of the said ribs extending 
out into the notch formed in the neck of the fountain, and also the 
outer casing, and also the washer under the nut, and the nut repre- 
sented as resting on the upper end of the said ribs; but if a vertical 
section be made at a right angle to this one on the one z y, as in- 
dicated in ihe top view before me, or in a plane at the dotted line 
a b, then we shall have precisely the view represented in the reissue 
or where the said ribs do not cut into or through the neck of the 
interior vessel; consequently I do not find any discrepancy between 
the said drawings of the original and reissued patent that are not 
perfectly proper to be made in correctly representing the fountain 
of the complainant; but, on the contrary, if the two views as 
given by Mr. Brevoort and which I have copied, as also the top view 
which I have made in addition thereto. had all been represented 
both in the original patent and the reissue, then the pretended dis- 
crepancies could not possibly have been discovered, for the structure 
—— then have been completely represented precisely as it was 
made. oo 


Recess taken till 2 p. m. 


2 O'CLOCK P. M. 
After recess. 
Present: A. V. Briesen, Esq., of counsel for complainant. 
Counsel for complainant offers in evidence the sketch produced 
by the witness and referred to in the last answer, and the same is 
marked Complainant’s Exhibit Eliot’s Sketch, J. A. S., examiner, 
Dec. 19th, 1882. 


(Here follows diagram marked p. 1292.) 


Defendant’s counsel objects to so much of the witness’ answer as 
seems to refer to “ the certified model from the Patent Office” as a 
model accompanying patent No. 128,418 of June 25th, 1872, for the 

reason that the model in question is certified by the Patent 
1293 Office to be not a model belonging to said patent, but to the 
Matthews patent of 1875, No. 159,433. 
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>= Mr. Eliot continues his answer: 


ee And I may here remark in this connection that the defendant’s 
fountain, Exhibit E, clearly illustrates the same construction, so that 
4 a vertical section made through the lines, as exhibited in the plan 
in the above sketch, would clearly set forth identically the same 
| form of sections as represented in the drawings, both of the original 
~ 3. and reissue, of the complainant’s patent in this case. 
¢ 
' 


Counsel for complainant asks the examiner to certify that at the 

— request of complainant’s counsel one of the complainant’s workmen 

\ cut two rivets out of the lower part of one uf the halves of Complain- 

\ ant’s Exhibit E in the presence of the examiner and witness and 
>) during this session. 

, The examiner so certifies. 


Q. 8. In reissued letters patent No; 8834, Complainant’s Exhibit 
; A, the absence of end flanges is commented on. Will you please in- 

form the court what you understand to be meant by end flanges, 
such as the patent’ speaks of? 

A. I have no doubt it plainly refers to the old and well-known 
form of flanges that were used in the old cast-iron fountains, whose 
flanges projected out at right angles to the axis of the fountain, and 
were formed upon the ends of the cylinder that constituted the body 
of the fountain proper, and the faces or edges of the — that were 
bolted upon said cylinder, the said caps being generally of hemi- 
spherical forin to give the required strength, and which had flanges 
erp. out at right angles to the axis to correspond to those 
ormed on the ends of the cylinder, which constituted the body of 
the fountain, and which were the objectionable devices that pre- 
vented them from being closely packed in a vehicle for transporta- 

tion, and which no doubt is directly referred to in the paragraph of 

} the complainant’s patent, Exhibit A, which immediately ——— 
the claims, which says: “ The non-stretching character of the body 

C, by reason of the same being of steel, insures the fountain—pre- 
serving its shape—and the absence of end flanges provides for the 
close packing of a series of such fountains when transporting or stor- 

- ing them,” from which language I gather the information, and I 

7 think it must be plainly evident to any one at all familiar with such 

, structures, that the essence of the invention consisted in not merely 

protecting the body of the fountain either from internal or external 

§ rupture, but also in reducing the weight as much as possible con- 

sistent with the required strength (which would, of course, be 

' 1294 of immense advantage where such articles are to be carried 
3 or transported for considerable distances, as — cities), but also 

: dispensing with the flanges which projected out at right angles from 
the ends or body of the cylindrical portion of the fountain, and 
which prevented their being packed closely in a “ series” or layers, 
and which required a very great amount of room, and which added 
also unnecessarily to the weight of the structure, as well as the 
amount of room and inconvenience required for transportation or 
storing them. 


65—119 
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I may also add in this connection that said “ end flanges ” could 
not possibly, in my opinion, have reference to what is termed the 
foot or outward ring formed on the end of the fountain for the pur- 
pose of supporting it in an upright position, and which is repre- 
sented in the complainant’s patent as a curved rim or projection on 
the under side of the lower end of the fountain, and which is a form 
well known in various kinds of structures for supporting vessels with 
rounded or convex bottoms, and which are generally recognized in 
the arts as constituting the feet or supporting devices of such vessels, 
and whether cast or riveted or brazed or soldered-upon them 1s im- 
material, so long as said run is held firmly to support the fountain 
or vessel in an upright position upon it. 

I may also add that these objectionable Hanges existed in other 
fountains which were oval shape, and which had flanges projecting 
from the body at the centre. For example, in the Defendant’s Ex- 
hibit Dows Sketch, May 7, 1881, I observed an illustration of what 
I refer to, where the flanges project out from the central portion of 
the fountain, and which, he says, was an old and well-known form 
of constructing such fountains, and which evidently has such flanges 
us would prevent their being closely packed together in a series, and 
therefore would require a greatly increased amount of room, not only 
in transportation, but in storage. 

While on this subject I may as well refer to the rim or foot 
marked h in the said Exhibit “ Dows Sketch,” and which, he says 
at folios 548 and 549, page 43 of defendant’s record, “ represents the 
foot on which the fountain stands and which is soldered to it at 7 i,” 
and which is precisely the same kind of a foot made on the same sort 
of a shaped end as is represented in the fountain of complainant’s 
patent, said rim or foot being well known for such a purpose at least 
twenty years ago. 

Q. 9. In this connection will you please state whether Complain- 
ant’s Exhibit E is a fountain having “ end flanges,” such as reissue 
8834 refers to, and also whether or not it is “ put together without 
the aid of flanges,” as testified to by Mr. Renwick on the top of page 
822, as a peculiarity of complainant’s patented fountain ? 

A. In the first place I can say that Exhibit E has no flanges of 
any kind that correspond to the “end flanges” referred to in the 
complainant’s patent, or to any flanges that have any of the objec- 
tionable features which the complainant’s invention is intended to 
avoid, but, on the contrary, the said Exhibit E represents substan- 

tially a smooth cylinder from end to end, and nothing that 
1295 would prevent a “close packing” of a series of such fount- 

ains when transporting or storing them, as specified in the 
complainant's patent, and consequently this exhibit is not put to- 
gether with such flanges as the invention of the complainant is in- 
tended to avoid, or, in other words, it is put together without the 
aid of flanges such as constiiute the objectionable features which 
suid patent is intended to avoid. 


Adjourned to December 27, 1882, at 10 o’clock a. m. 
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New York, December 27, 1882—10 o’clock a. m. 


Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and E. 
C. Webb, Esq., of counsel for defendant. 


The direct examination of J. Boyp Exot, Esq., continued by 
A. V. Briksen, Esq.: 


The witness continues his answer to question 9 as follows: 


To explain a little more fully the precise construction and rela- 
tionship of defendant’s fountain, Exhibit E, to the patent of the Com- 
eee Exhibit A, I will refer to the two tracings, Defendant’s 

xhibit Section of Defendant’s Fountain No. 1 and Defendant’s Ex- 
hibit Section of Defendant’s Fountain No. 2, which are used in evi- 
dence by the defendant to illustrate how the bottom is combined 
with the cylindrical portion of the fountain, and which is testified 
to by Mr. Renwick, beginning at folio 2,436 on page 812 of the de- 
fendant’s record, and which are marked as exhibits in this case, 
Drawing H. B. R. No. 1 and H. B. R. No. 2,and which are offered in 
evidence at folio 2,440 and page 814. In explaining these drawin 
Mr. Renwick says, on page 813: “In these drawings the bowl- 
shaped or curved bottom of the shell is oer nce at f and the lin- 
ing thereof at e,” and that in practice, as has been described by Mr. 
Brevoort and other witnesses, the bow]l-shaped bottom of the shell, 
with its lining fitted and soldered thereto, is driven within the cy- 
lindrical part of the vessel, so as to occupy the position shown in No. 
2. Now, if we take these two drawings and place them face to face, 
first so as to invert one of the fountains therein represented upon 
the other, and then hold the tracings to the light, we can readily see 
substantially the outlines of both the complainant’s and the defend- 
ant’s fountains—that is to say, this “ bowl-shaped ” bottom, of which 
Mr. Renwick speaks, when inverted in the cylinder forms an outline 
likethatsubstantially represented in the complainant’s patent ; 
1296 consequently the two — by whatever name they may be 
called or attempted to be defined, are substantially the same 
things, the only difference being that in their combination with the 
cylinder the one is inverted so that it extends into the cylinder, 
while the other has its convex surface extending outwards, as rep- 
resented in the complainant’s patent, and which latter construction 1s, 
in my opinion, much the best for such vessels where compactness and 
facility of transportation are required,as it gives the greatest capacity 
for the same amount of material used in its construction, and isa 
better form for the inner continuous vessel or lining. To further 
illustrate my meaning I have had two sketches made, one of which 
represeuts the lower end “f the complainant’s shell or its convexed 
end in position, while the other represents the same thing inverted, 
substantially as defendants used it, and which I regard as the same 
thing, and these sketches are marked, respectively, Sketch Complain- 
ant’s Shell and Sketch Defendant’s Shell, J. A. S., Ex’r, December 
27, 1882, and in which A represents portions of the cylinder and B 
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the bottom portion. Now, in the representation of the defendant’s 
shell { have represented by dotted lines at C the curvature of the 
bottom which the defendants actually make in their fountains, or as 
is represented in Complainant’s Exhibit E, and by which the lower 
end of their fountain is made substantially of the same form as that 
represented in complainant’s patent. 


The sketches referred to by the witness are now offered in evidence 
and marked, respectively, Sketch Complainant’s Shell and Sketch 
Defendant’s Shell, J. A. S., Ex’r, Dec. 27, 1882. 


(Here follows diagram marked p. 1297.) 


Q. 10. In your last preceding answer you state that the shell of 
complainant’s patent is better adapted than the shell of Exhibit E 
for the reception of the inner continuous vessel or lining. What do 
you mean or understand in this connection by an inner continuous 
vessel or lining? 

A. I understand it to be such a one as is made complete from end 
to end, of the same material, and in this case made of block tin, and 
which is adapted for holding the contents, and is completed before 
the sections of the shell are fastened around it; and consequently in 
my previous answer I had in view such a vessel as is represented in 
the complainant’s patent, which is “of cylindrical form, with hemi- 
spherical or reduced ends, the same constituting the tin lining of the 
fountain,” and which is formed by first making a cylinder of the 
sheet tin and then attaching by solder the two heads, which have 
been previously stamped to the required shape, so as to complete 
the vessel, cne of said heads being provided with a neck to extend 
out through the shell, which shell is intended to give strength and 
durability to the fountain. Now, in the Complainant’s Exhibit E of 
the defendant’s fountain I find that, although the vessel is made 
continuous by soldering the heads to the cylindrical portion before 
the outer shell is finally fastened around it, that the bottom is so 

shaped where its edge is united to the cylindrical portion as 
1298 that a V-shaped seam is formed on the inner face of the said 

interior vessel or lining, thereby making the vessel not so 
smooth on its interior surface as the one shown in the complainant’s 
patent ; and furthermore, in straining the sheet of block tin to form 
this peculiar shape of bottom it has the effect to reduce the thickness 
of the tin over the sharp curve found on its outer edge, and is 
thereby rendered more liable to be easily destroved and to make the 
fountain worthless. 

To further illustrate what I have reference to I will refer to a 
fountain made in all respects like the Defendant’s Exhibit E, which 
I had cut in two transversely for the purpose of ascertaining whether 
the bottom and cylindrical portion of the lining were united to- 
gether or not, and [ found by pulling out the lining of the cylindri- 
cal portion that the bottom part also came out with it, and that the 
two had been previously united together by solder, a portion of 
which is still represented as so fastened, thereby manifestly forming 
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a continuous vessel of the sheet block tin before the outer shell is 
fastened around it. 

But it will be observed by reference to this lining that — the edges 
around where the short curve had been made, and near where the 
bottom joins to the cylinder, or immediately at the upper edge of 
the line of the soldered joint, the metal of the inner lining has be- 
come very thin, and, in my opinion, was no doubt reduced in the 
stretching of the metal in giving the original shape to the bottom. 

But whether this be the case or not it is certainly not so good a 
form for uniting the two parts by solder. 

I, however, found by this experiment and others which 1 made by 
cutting sections in the bottoms of similarly constructed fountains 
that the bottom was actually connected to the cylindrical portion 
by solder, thereby making the inner vessel substantially a continu- 
ous vessel of the sheet tin, and that the said parts could be sepa- 
rated from the outer shell without destroying connection between 
each other. 

This I also find to be the case in Exhibit E, as is shown at the 
point where the two rivets were removed in my presence at the last 
examination, therebv permitting the lower portion of the cylinder 
of the shell and its bottom to be slightly spread apart so that the 
seam between the bottum of the interior vessel and its cylindrical 
portion will be easily inspected, and this exhibit shows that the said 
seam has been closed by solder, and not alone by the pressure or con- 
tact between the two, the bottom portion being forced into the end 
of the surrounding cylinder. 

Upon the upper portion of the outer shell of the fountain which 
I cut in two transversely I observed the letters I. C. C. Co. — 
in the metal disc that surrounds the hole through which the neck of 
the inner cvlinder extends. The lining also of said fountain, with 
a neck as in Exhibit E, I found existed in the said shell, and the 
bottom portion of the shell is just as it was cut off, and is herewith 
produced, as also its lining. 


The said shell so cut transversely is offered in evidence by counsel 
for complainant and marked Complainant’s Exhibit Iron 
1299 Clad Co. Fountain, J. A. S.. examiner, Dec. 27, 1882, it being 
in five pieces, each of which has the said exhibit mark, and 

in addition thereto one of the numerals from 1 to 5, inclusive. 

Defendant’s counsel objects to the “ Complainant’s Exhibit Iron 
Clad Co. Fountain ” above offered as incompetent and immaterial, 
because there is no proof that the same was made by the deferrdant 
at all, and especially none that it was made since the date of the 
complainant’s reissue on August 5, 1879. 

Defendants also object to any evidence of the witness bearing upon 
‘the question of infringement as not in rebuttal and not permissible 
at this stage of the case, and to that part of the evidence and record 
which relates to the fountain, Exhibit E, as it appears after having 
the rivets removed as new matter not in rebuttal, the defendants 
having been prevented from having the same cut. (See def’t’s —, p. 
833-4.) 
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This objection is continued without further note to all questions 
and answers to which it is applicable. 


Q. 11. How does Exhibit Iron Clad Co. Fountain compare with 
Exhibit E? 

A. In construction I find they are the same in every respect, ex- 
cept that a row of rivets is introduced in fastening the upper head 
in Exhibit E which I do not find in the Iron Clad Co. exhibit. 


Same objection. 
tecess taken till 2 p. m. 


2 vo’ CLOCK P. M. 
After recess. 
Present : Counsel as before. 


Q. 12. Will you please compare Exhibit E with the invention de- 
scribed in the specification and claim of original letters patent No. 
128,411, which is Defendant’s Exbibit Matthews Patent No. 2, and 
state the result of that comparison ; and in the same connection will 
you compare with said original patent the reissue thereof, No. 8834 
(as to the first three claims), and inform the court what, if any, 
invention you find in said reissue patent that is not contained in the 
original patent. 


Same objection. 


1300 A. I have made the comparison called for in the question— 

that is to say, first, I have compared the fountain marked 
Complainant’s Exhibit E with the invention specified and claimed 
in the original patent 128,411, which is Defendant’s Exhibit Mat- 
thews Patent No. 2 in this case, and I find in said exhibit substan- 
tially the same combination of elements and. for precisely the same 
purpose as is specified and claimed in said original patent, and, sec- 
ond, I also find in said exhibit that it conforms substantially to the 
combination and arrangement of the several parts specified and 
claimed in the first three claims of the reissue referred to in the 
question, and which is a reissue of the original patent, Defendant’s 
Exhibit Matthews Patent No. 2. | 

In other words, I mean to say that I do not find any substantial 
or material difference or differences in the construction or combina- 
tion of the devices as set forth or represented in the three several 
exhibits. 

In relation to the patents themselves, as I have already explained, 
the specifications and drawings are the same, and the claim of the 
said original patent specifies a structure which may contain and, in 
my opinion, does in this case contain or embrace any device that is 
specified and described in either and all of the three claims of the 
said reissue. 

Now, in comparing defendant’s fountain, Complainant’s Exhibit 
EK, with either of the said specifications, and which are illustrated by 
the drawings, I find that it corresponds substantially to such descrip- 
tion and representation, and that the combination of the parts are 
so made as to accomplish precisely the same purpose, and said com- 
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bination consists in the formation of a fountain or vessel of “ cylin- 
drical shape with hemispherical or reduced ends, and provided at 
one end with a reck” of sufficient length to extend through an outer 
or enclosing shell, which is made in sections in such a manner as to 
‘be applied around the exterior of said fountain for the purpose of 
giving it strengh and durability. | 

Now, I find in Exhibit E that a vessel or fountain is made of sheet 
tin of cylindrical shape and with reduced ends, and so united by 
soldering as to be continuous throughout its entire.surface, and that 
the upper end is provided with a neck through which the vessei 
may be filled and emptied, which is of sufficient length to extend 
through an outer shell or casing, which casing is made in sections 
and which is fastened or has been fastened around the said continu- 
ous vessel after its completion. 

The said outer shell or casing is also made of some strong material, 
such as sheet steel, and the ends or heads are so formed as to fit 
nicely around the outer portion of the continuous vessel, and they 
are so fastened upon the cylindrical portion of the shell as to avoid 
any flanges on the exterior of the vessel which may prevent their 
being closely packed side by side or in series, either for transporting 
or storing them ; consequently I find in the said Exhibit E not only 
a similar form of parts in the formation of a fountain or vessel, but 
made of the same materials and so combined as to be adapted for 
precisely the same purpose, and possesses all the advantages specified 
in the said patents and as embodied in the several claims referred 

to in the question. 
1301 In forming my opinions on this subject, or concerning these 

patents and the exhibit, I may remark that I do not consider 
either of the claims of the reissue as specifying any combination of 
parts that embraces more or, in fact, as much as is specified in the 
claim of the original patent, for the reason that in the original pat- 
ent the inner vessel is merely specified as a tin vessel, and although 
as represented in the drawing as continuous is not specified as such, 
and therefore may be any vessel formed of tin, whereas in the first 
claim of the reissue the “inner vessel is specified as an inner con- 
tinuous tin fountain,” and must be provided with “a neck,” an ele- 
ment which is not mentioned at all in the claim of the original, and 
it must be surrounded with a “ rigid enclosing shell made in sec- 
tions,” whereas in the original the said tin vessel is merely encased in 
a steel cylinder, whether made in sections or not, but by being made 
of steel certainly would provide a rigid shell, and it is also provided 
with ends, which, of course, implies that it is made in sections, and 
therefore conforms substantially to the elements specified in the first 
claim of the reissue, but without the specific element of the neck. 
So also, in comparing the second claim of the reissue with the claim 
of the original, I find that it is substantially the same, particularly 
as the combination is limited by the words “in the manner sub- 
stantially as described.” 

And again, so far as the third claim is concerned, it distinctly 
specifies “the inner vessel A,” which is, of course, a continuous ves- 
sel made of tin, and which must have an “exterior covering made 
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in sections,” and which I have compared with the steel cylinder 
specified in the claim of the original, which only has the idea of sec- 
tions, and that only exists therein inferentially, but, in addition to 
the sections “of the said third claim, specifies that the sections X X 
X are united after being placed around the vessel A,” a specific lim- 
iting phrase not used at all in the claim of the original patent, con- 
sequently I regard the said claims of the reissue as for what may be 
termed sub-combinations—that is, combinations for specific things, 
each and all of which are involved in the claim of the original. 

(Q). 13. You have testified that in the first claim of the reissued 
patent is mentioned the neck 6, and that no mentidn thereof is con- 
tained in the claim of the original patent. -How do you reconcile 
your opinion expressed in the last preceding answer with the admis- 
sion referred to in the first part of this question ? 


Adjourned to Friday, January 5, 1883, at 11 o’clock a. m. 


1302-1307 New York, Jan. 5, 1883—11 o'clock a. m. 


Met pursuant to adjournment. 
Adjourned to Jan. 8, 1883, at 11 o’clock a. m. 


New York, Jan. 8, 1883—11 o’clock a. m. 


Met pursuant to adjournment. 
Adjourned to Jan. 12, 1883, 11 o’clock a. m. 


New York, Jan. 12, 1883—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and A. 
C. Webb, representing E. C. Webb, of counsel for defendant. 


The direct examination of J. Boyp Extor, Esq., continued by 
A. V. BRIESEN, Esq. : 


Mr. Eliot proceeds to answer Q. 13. 

A. My explanation of the said admission is that the said reissued 
claim contains this one element, namely, the neck J, more than is 
specified in the claim of the original patent, and consequently is to 
that extent more limited than the claim of the original; or, in other 
words, the more elements that are specified in the claim the more 
limited is the scope of invention, and in this case the neck 8, as I 
have already explained, is a specifie and peculiar device, essential in 
the construction of soda-water fountains, as set forth in the com- 
plainant’s patent, and without which, in combination with a con- 
tinuous lining, the fountain would be practically inoperative. 
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1308 2 O'CLOCK P. M. 
After recess. : 
Parties present as before. 


Q. 19. Will you please examine the sketch marked “ Defendant’s 
Exhibit Sketch of Dows’ Generator, May 6, 1881,” in combination 
with the testimony of Mr. Dows relating thereto, and inform the 
court what kind of a lining you find to be described in said testi- 
mony and in said exhibit. . 

A. In comparing the said exhibit with the testimony of Mr. Dows, 
as I find it on page 172 of defendant’s record, it it is very evident 
that the lining of the said vessel is formed of lead. 

The vessel itself. as represented in the exhibit and as described by 
Mr. Dows, is a cylindrical vessel with, dome-shaped hends or ends 
formed of sheet copper and the interior of said vessel is lined with 
lead, as he says on page 172, folio 518, and the vessel is for the pur- 
pose of Ee or generating carbonic-acid gas for making soda, 
and I also find, according to his testimony, that it is provided with 
a “stirrer for mixing material,” and the said vessel is also attached 
in some way to another vessel lined with lead, into which sulphuric 
acid is put, and provided with means for allowing the acid to fall by 

its gravity into the former-mentioned vessel—that is, as I un- 
1309 derstand it, there is a generator or vessel which contains the 

“stirrer” or mixing apparatus; also “ with one or more other 
vessels, which are partly filled with water, into which the gas when 
generated in the first-mentioned vessel is conducted by a pipe or 
pipes for purification. 

“This last-mentioned vessel or vessels are lined with block tin. All 
of these are mounted upon a suitable stand for use.” 

From which language I gather the information concerning the 
structure of such vessels as represented in the sketch referred to and 
which he describes in answer to question 8, page 172, of the defend- 
ant’s record, from the answer of which I have just quoted, that the 
said vessel is formed with several apertures or holes, into and through 
which certain connections nust be made and through which, at least 
one,a certain mechanical operation must be performed, namely, that of 
operating the “ stirrer,” which is some kind of an implement intro- 
duced into the interior of said vessel for the purpose of agitating the 
materials or chemicals necessary in the production of carbonic-acid 
gas, and therefore it also has numerous inlet and outlet openings 
through the said lead lining, and which, as a matter of course, must 
connect it toa greater or less extent with these outside vessels, and 
must, therefore, fasten the said lining to the surface of the shell 
through which such connections are made. 

But I find, as a matter of fact, the said lead lining must be fast- 
ened to the interior surface of the vessel or body of the generator 
through which these several connections were made, and I know 
that such lining would be of no advantage in such vessels unless it 
were fastened to the body of the outer or supporting shell, and 
furthermore there is, in my opinion, the evidence of this fact from 
the testimony of the said Dows concerning the use of the agitator or 
66—119 
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“stirrer” to be used inside of the said vessel, that the said lining 
should adhere closely to the walls of the vessel-or body of the gen- 
erator, for the reason that if it did not the said lining would be de- 
stroyed by the said “stirrer” or mixer inside of it. 

I also find as a further evidence that I am correct in this view of 
the subject, in the testimony of Mr. A. D. Puffer, one of the defend- 
ult’s witnesses, in answer to cross-question 372, page 126, of defend- 
ant’s record, where he says, “ Generators made a year or two after-. 
wards were improved upon for the reason that we had a great deal 
of trouble with the linings of the first ones collapsing,” and then he 
proceeds to describe how the. lining was made and fastened and 
speaks of the use of the blow-pipe, “ which caused the solder to run 
from the top to the bottom, completely soldering this lining to the 
body of the generator,” which evidently shows that in the proper 
construction of such generators the lining had to be attached to the 
inner surface of the body of the generator, and was therefore not a 
separate vessel, but merely a coating upon the surface of the gen- 
erator or vessel in which the carbonic-acid gas was to be produced ; 
and, furthermore, I may remark, in addition to the evidence above 

quoted, that I believe it isa well-understood fact in the construc- 
1310 tion of these gas generators it is essential to have the linings 

fastened so that a collapse cannot take place when the con- 
tents are discharged from the lower end of the evlinder or generator, 
as was the case in the use of such generators as represented by Dows 
and Puffer as above referred to. 

Answer objected to, so far as the witness assumes or infers that the 
linings of generators were always soldered to the shells, the contrary 
appearing as to the early generators. Defendant’s —, p. 126. 


Adjourned to Tuesday, Jan. 30, 1883, at 11 o'clock a. m. 


New York, January 30th, 1888—11 o’clock a. m. 


Met pursuant to adjournment. 

Present: A. V. Briesen, Esq., of counsel for complainant, and A. 
C. Webb, Esq., representing E. C. Webb, Esq., of counsel for de- 
fendants. | 


The direct examination of J. Boyp Exntot, Esq., continued 
by A. V. Briesen, Esq. : 


Q. 20. In view of your last preceding answer, how does a generator, 
such as that described in Mr. Dows’ testimony and shown in Exhibit 
Sketch of Dows’ Generator, or in fact any soda-water “ generator ” de- 
scribed in defendant's proofs, compare with a soda-water fountain 
having a flexible inner lining that 1s suspended from the perforated 
top of the surrounding shell and provided with its outlet at said 
point of suspension ? 

A. As I understand the subject, I can say that, so far as the subject- 
matter of invention, as involved in this controversy is concerned, 
namely, that of the linings of fountains, | regard the structure re- 
ferred to in the question as materially and substantially different. 
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Of course they are different in their actual structure, and I find, 
after carefully examining the subject, that they are very different in 
their mode of operation, as I will endeavor to explain. 

When I began the examination of this subject, namely, that of 
lining vessels with materials to resist corrosion by the action of acids 
or acidulated waters, I presumed there could not be any material or 
substantial difference between the vessels so coated or lined as to 
whether the resisting material was deposited upon a surface either 
by washing or galvanizing, or tinning, or by the process of glazing 
or coating—as by vitrification—or as to whether the said linin 
were luose or fast upon the inner surfaces of said vessels, but I find, 
upon careful investigation of the subject, that it makes a very ma- 
terial difference as to whether said linings are fastened on closely 
in contact with the interior of said vessels, depending upon the 

uses or operations for which they were intended, and there- 
1311 fore I find that in the case of generators for the manufacture 

of earbonic-acid gas, as illustrated in the Defendant’s Exhibit 
Sketch of Dows’ Generator, May 6, 1881, and which is a fair type of 
all the generators offered in evidence by the defendants in this case, 
it is exceedingly important and absolutely necessary to their work- 
ing operation that the said linings shall be fastened to the inner 
surface of a shell or body of a generator or generating chamber, 
whatever it may be composed of, and for this reason, in the manu- 
facture of these gases, it is essential that there must be a place or 
places for the introduction of the substances of which the gas is to 
be formed, and there must also be an outlet for the refuse or waste 
elements that are not converted when brought in combination to 
produce the gas desired, and consequently I find in all these exhibits 
of gas generators a large hole or opening is provided at the bottom, 
or that which forms the lowest point of the vessel or generating 
chamber, so that this waste material may be quickly drawn off 
through said opening, and the fact is that such vessels are always 
mounted upon frames or supports of some kind in such a manner 
that these waste elements will gravitate as a liquid or liquids through 
said opening. 

Now, it is well known that when the carbonic-acid gas is gener- 
ated or produced by the combination of the chemicals required for 
such purpose a very considerable degree of heat is involved, in fact 
a sufficient degree could easily be produced to melt a lead or tin 
lining in such vessels unless care was exercised in giving the proper 
proportions of the chemicals to prevent such result ; but under any 
condition the heat produced is sufficient to soften to a considerable 
degree the lead coating or lining used for such purposes, and if under 
such a condition the cock or valve at the lower end of the generat- 
ing chamber were suddenly opened for permitting the waste elements 
or materials to descend from the vessel, the almost inevitable result 
would be that the lining would be colla or drawn down by the 
pressure or vacuum formed by the gravitating material so descend- 
ing, or as may be illustrated by a sketch, which I now produce, rep- 
resenting a vessel of balloon shape, the outline of which is shown 
at A, with its mouth downwards. as at B, and containing a liquid, 
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represented by broken lines C. Now, as is well known, if the said 
liquid be permitted to flow downwards, as in the direction of the 
arrow as at D, the tendency will be to collapse or draw the outer 
portion downwards and inwards tu somewhat like the irregular line 
which I have represented at E—that is, in other words, to collapse 
it into any irregular shape depending upon the resistances of the 
material of which it is formed. 


The said sketch is offered in evidence and marked Complainant’s 
Exhibit Collapse Lining, J. A. S., examiner, Jan. 30th, 1883. _b. 


(Here follows diagram marked p. 1312.) 


And this, in my opinion, and as I know as a matter of fact, is the 
result that would occur from the rapid descent or the gravi- | 
1313 tating action of the liquids from vessels of thin shells or . 
lining to thin or soften as not to sustain the vacuum produced 
by the rapid descent of the liquid therefrom. 

There is also another reason why such linings will collapse and 
without opening any of the valves or cocks for the descent of the { 
waste material, as just explained, and that is due to the fact that 
after the gas had been produced, and which, as I have already said, 
generates a considerable degree of heat, and the gas is drawn off to 
the other vessels intended for its reception, as mentioned by Dows 
in his testimony as being connected with the generator itself; then 
if the remaining elements be allowed to cool in the said chamber a 
vacuum will be produced thereby which will tend to collapse the 
lining in the said chamber unless it be fastened to the walls thereof, 
as explained by Mr. Puffer in his testimony on page 126 of the de- 

‘ fendant’s record as the means by which said linings were prevented 
from collapsing. 

Now, neither of these conditions can possibly exist in fountains for 
soda water constructed with a single orifice or opening at the top, 
and where the linings are only connected or fastened at and around t 
said orifice, for the reason that the pressure of the gas contained in 
the water held in said fountain is always acting to keep the lining 
expanded outwards in all directions towards its surrounding shell 
or case, and as the outlet is upwards, or in direct opposition to 
gravity, there can be no collapsing action produced by the gravi- 
tating action of the liquid which I have illustrated in the sketch of 
the collapse lining, and therefore I regard these two structures, 
namely, the generators and the soda fountain, as substantially and 
materially different, and necessarily so under the conditions in 
which they are used. 


Objected to as immaterial. 


Recess taken till 1.30 p. m. 
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1.30 P. m. 


After recess. 
Parties present as before. 


Q. 21. Please compare the generator described by Dows and 
sketched on Exhibit Sketch of Dows’ Generator with the invention 
described in Complainant’s Exhibit A, reissue No. 8834, and state 
what, if any, resemblances or differences you find therein, and give 
your reasons fur any opinion you _ ex press. 

A. I have made the comparison called for by the question, and as 
I understand the subject and as explained by me in my previous 
testimony in this case, I find several substantial and material differ- 
ences between the invention specified and claimed in complainant’s 

patent and tke generator represented in Defendant’s Exhibit 
1314 “Sketch of Dows’ Generator;” and first in order, the said 

generator does not represent a vessel adapted to be used as a 
“ soda-water fountain ” or anything adapted or capable for holding 
“soda water and other aerated or gaseous liquids,” and in which the 
said liquids may be conveniently handled-or transported, which is 
one of the peculiar characteristics of the complainant’s fountain, 
but, on the contrary, the said Exhibit Dows Generator represents a 
vessel which must be located in a special place, upon a frame-work 
or other suitable support, in relationship to other vessels for receiv- 
ing gas produced in said generator, and with which there must be 
fixed connections, having pipes and cocks so arranged as to consti- 
tute a fixture of the said generator, and ee cannot be a 
portable device of any kind; and, second, it is shown and described 
as having several openings, with other devices, which adapt it for 
the purpose of a gas generator. One of these openings is adapted for 
receiving the axis of a “stirrer for mixing material,” which one is 
not described by the said Dows in connection with the said exhibit, 
but whichever one it may be necessarily requires an opening through 
the walls of the vessel, and also other connections, for the purpose 
of introducing the materials to be converted into the carbonic-acid 
gas, and also an opening for the escape of the gas, and also an open- 
ing for the outlet of the waste elements not required in the produc- 
tion of the gas. 

Third. The said vessel or generating chamber is described as being 
“lined with lead,” and as a matter of fact could not be lined with 
sheet or block tin for the purpose for which it is intended to be 
used ; and, 

Fourth. The said lining, although made of sheet lead, is not a con- 
tinuous lining throughout the interior of said vessel, but, on the 
contrary, is perforated at 1,3, and 4, connected by tubes which are 
— to be inlet and outlet openings to and from the said vessel ; 
and, 

Fifth. The portion of the said lead lining that is intended to rep- 
resent the neck or “ orifice through which the vitriol is supplied to 
the generator,” and which in the said exhibit is represented by a 
continuation of the lining in a red color, and which is referred to 
by Mr. Dows as the part marked D, is shown as extended up, through, 
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and outside of the brass casting which is marked E, and whic! shows f 
the said brass casting or introducing nozzle for vitriol as inside of : 
the said neck or opening through which the vitriol is to be intro- 
duced ; consequently in such a structure 1 find, as indicated by the 
red lines in the said exhibit, that the lead lining is exterior to the 
surface to be protected and therefore is not a lining at all to the 
tube which introduces the vitriol, and I have no idea that any 
such structure as represented in the said sketch of Dows gener- 
ator was ever made—that 1s to say, with protruding neck or tube 
formed of the inner lining of lead—as represented by the red =~ 
lines in the said exhibit and as referred to by the letter D in 
Dows’ testimony; consequently, in the view or liglit of these 
peculiar forms of structure, I do not find the invention specitied . 
and claimed in the complainant’s patent, Exhibit A, in this 
cuase—that is to say, I do not find in the said exhibit as 
1315 represented by Dows or as explained by him in his testimony 
the combination of an interior continuous fountain having a 
neck at its upper end formed of the same material and surrounded 
bya rigid enclosing shell formed and applied in sections as specified 
in the first claim of the said patent, Complainant’s Exhibit A. In 
other words, the lining in the said Dows exhibit is not a continuous 
one; neither is it formed of tin, nor is it provided with a neck which 
‘an perform any function whatever in preventing corrosion from the 
materials introduced through it if made as represented in the said 
Dows exhibit, or even if made as described in his testimony on page a 
177, where he refers to the exhibit by figures and letters, for the rea- 
son that if the portion which he designates by the letter E is made 
of brass, then it is not a neck formed of the lead lining of the gener- 
ator, or if the part which is marked D is a tube formed of lead for 
the introduction of the vitriol into the generator, then it is a sepa- 
rate thing from the lining; but, furthermore, as I have already ex- 
plained in my last previous answer and as testified to by Mr. Puffer, 
such a lining would be impracticable and inoperative if made sepa- 
rate or independent of the enclosing shell as represented in com- 
plainant’s patent, Exhibit A. 

Second. I do not find in the said exhibit, as represented and ex- 
plained by Dows, the combination of elements as specified in either 
of the other claims—that is, the second, third, and fourth of the ~ 
complainant’s patent—and for the reasons already given in my last ? 
previous answers in connection with this one. 


. ' 


Answer objected to, so far as witness expresses an opinion on the ! 
probability of the Dows generator having been made, as incompe- P 
tent, immaterial, and as a voluntary expression of opinion not called 
for by the question. 


Q. 22. How does the fountain which is described in Complainant’s , 
Exhibit A compare as to similarity or differences with fountains hav- | 
ing their linings secured throughout to the surrounding shell, such, 
for example,,as described in the patent of William Gee, No. 69986, 
Defendant’s Exhibit No. 2? , 


Adjourned to Wednesday, January 31st, 1883, at 11 a. m. 
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1316 New York, Janvary 31, 1883—11 o’clock a. m. 


Met pursuant to adjournment. 
: Present: A. V. Briesen, Esq., of counsel for complainant, and A. 
- C. Webb, Esq., representing E. C. Webb, Esq., of counsel for defend- 


ant. 


The direct examination of J. Boyp Exiot, Esq., continued 
by A. V. Brigsen, Esq.: : 


A. For the reasons already given in previous portions of my testi- 
mony and for the further reason which I will now explain I regard 
the differences between such structures as very material and im- 
portant, and especially as applied to portable soda-water fountains. 

As already explained and set forth in previous portions of my 
testimony concerning the essence of the invention as set forth in 
complainant’s patent, Exhibit A, the portability of the structure or 

, 1 fountain was one of its essential properties, as there was and is an 
“8%, enormous saving in the expense of transportation produced, not only 
by the form of the structure by which it could be closely packed, but 
also the material of which it was made, combining the maximum of 
, strength with the greatest amount of durability or resistance to in- 

| jury or destructiun from blows or ruptures of any kind produced by 
En handling or transportation. 
Now, as clearly set forth in the said patent, the outer shell or pro- 
-F. tecting body of this fountain is composed of sheet metal, thereby 
! cumbining lightness with great strength in proportion to the quan- 
tity of material used, and there is also in such metals the element 
of toughness, so that any blows caused by handling or otherwise 
may produce indentations or dinges without rupture of the said cas- 
ing or outer shell. | 
| Now, if an independent vessel, formed also of sheet metal, be sus- 
‘ pended and enclosed in the interior of such a vessel as above de- 
scribed and it is not fastened to the inner surface of the said sup- 
porting vessel the vibrations that are produced on the outer vessel 
are neutralized or counteracted by the independent and different 
vibrations of the inner vessel, and therefore is not subject to the 


j displacement and consequent fracture or rupture of the said inner 

x, & _ vessel as is the case when fastened directly and in close contact with 
; in the outer vessel ; or, to further illustrate my meaning, sup a bell 
- were provided with a lining uf thin sheet metal suspended on its 
! interior surface, and which substantially conformed to the shape of 
ok” the bell, and vet said lining was not fastened firmly to the surface of 


the bell; now, any blows of a hammer upon the said bell that might 

be even sufficient to crack or break it would not produce any inju- 

rious effects in the way of rupture upon the lining, but, on the con- 

trary, it would havea tendency to destroy the vibrating action 

1317 of the bell metal, and would also neutralize or injure to a cer- 
tain extent its sound or sounding capacity. 

If, however, the interior of said bell were coated with an alloy or 

facing of metal of some other kind than that of which the body of 

the bell is formed, then any blows struck by the hammer upon the 
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body of the bell will have the tendency to crystalize and fracture 
the said coating or lining, which is of a different substance, or has a 
different vibrating condition from the bell itself. 

Now, in comparing this Gee patent, Defendant’s Exhibit No. 2, 
and which, as I understand, is referred to in the question as a type 
of the fountains formed with linings substantially as represented in 
the said Gee patent, or the linings which are fastened directly upon 
the internal surfaces of the shells, with the invention as set forth in 
Complainant’s Exhibit A, there is the same difference or substan- 
tially so as that which I have pointed out or referred to in the case 
of the bell. 

That is to say, in all such structures as represented in the Gee 
patent, or those which have their linings fastened permanently to 
their shells or exterior casing, and which are also provided with ex- 
ternal flanges by which the sections are bolted or fastened together, 
any blow upon the exterior of such fountains is transinitted through 
the entire wall or body to the interior surface or lining, and conse- 
quently whatever tendency there is to rupture or displace the mate- 
rial forming the one will, to that extent, separate and break the other, 
and hence we find that in the case of vessels which are lined with 
vitrified substances like glass or glazing are very liable to be actualy 
fractured on their inner faces by blows which are scarcely, or some- 
times not at all, visible on their exterior surfaces, and therefore | re- 
gard this suspension or introduction of an independent vessel formed 
of sheet metal introduced inside of another, and which is not 
fastened to its surface, as constituting an important and material 
difference, and therefore a substantially different invention, from 
such structures or vessels as are represented in the Gee patent and 
others of which it is a prominent type. 

I may also add in this connection that it would be impossible to 
substitute or transfer any of the linings in vessels constructed like 
the Gee patent, or where thev are united by flanges and with inter- 
mediate packings into such vessels or shells as are represented in 
complainant’s patent, Exhibit A, in this case, and make them of 
any use whatever—that is to say, the linings in the said vessels or 
fountains require the flanges to clamp their surfaces together, and 
they also require the intermediate packing to make them tight or 
adapted for holding the water under pressure, as is required in such 
vessels, and consequently, if one cannot be substituted for the other 
without material and substantial alterations, there must of necessity 
be material and substantial differences between them. 

Q. 23. Are we to understand from your last answer that the 

loosely suspended lining of complainant’s patented fountain 
1318 has a necessary relation to the absence of circumferential 
flanges on the shell, and vice versa ? } 

A. I understand that the lining is wholly independent of any ex- 
ternal flanges upon the shell, and at the same time will exist and 
perform all its functions in the best possible manner, whether the 
flanges on the external shell shall exist or not, and I also under- 
stand, as I have already endeavored to explain, that there is an im- 
portant and useful relation between the loosely suspended lining 
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and the shell which has no flanges, for the reason, as already stated 
by me, such shell, in addition to its lightness and compactness, may 
also receive external blows at any point upon its surface without 
injuriously affecting the said lining; and, furthermore, as a matter 
of fact, if a shell is to be formed and fustened —— without any 
flanges, and the lining is to be formed of such a metal as sheet 
block tin, then the said lining must be completed or have all its 
seams united before the said siell is applied. 7 


Recess taken until 2 p. m. 


2 o’CLOCK P. M. 
After recess. 
Present: Parties as before. 


Mr. Eliot continues his answer as follows: 


And I therefore find it to be the fact that in a section shell joined 
together without flanges, as the shell of complainant’s patent, must 
be contained a loosely fitted tin flask or fountain, which 1s absolutely 
essential, for the further reason that such a flask or fountain must 
necessarily be completed throughout before the shell is placed 
around it or before the sections of the surrounding shell are per- 
manently united, and therefore the said looseiy fitting flask or con- 
tinuous lining, as represented in the complainant’s patent, must 
have and does bear an important and necessary lation to the 
flangeless sections or shell of complainant’s fountains. 

And, furthermore, I may say that I do not know of any way in 
which the said flask or continuous lining could be combined in 
any manner with the outer or sustaining shell as to permit the col- 
lapsing of said lining when acted upon, as I have previously testi- 
fied, in connection with the emptying of such vessels as generators. 

Furthermore, I may say that a continuous tin lining could not be 
fastened or sweated to the shell of such fountains so as to makea 
continuous and adherent lining to them when formed of sheets of 
block tin. 

And as a further evidence, in view of my position in this case, I 
may refer to the auswer to cross-qr 2stion 37, page 889 of defendant's 
record, in which Mr. Renwick says: “The lining could not be sol- 

dered throughout to the shell in any way that I know of or 
1319 ever heard of, and, if it could be done,sit would not be a cor- 

rect representation of the fountain described in reissued 
patent No. 8834, because the drawing clearly shows that the lining, 
through by far the greater part of its extent, does not touch the 
outer shell, much less is soldered to it. There is no hint in the 
patent that any part of the lining is to be soldered to the outer shell.” 

And, further, in answer to question 116, page 907 of the detend- 
ant’s record, I find that Mr. Renwick says: “I thought it would be 
impossible to solder the lining throughout and all over to the shell, 
the lining being tin,” and on the next page, 908, I find, in answer to 
question 117, J find that he says: “I don’t think that a continuous 
tin lining can be attached throughout its extent to a steel case or 
shell by means of solder ;” and therefore I find myself fully corrob- 

67—119 . 
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orated and confirmed in my opinion or views on this subject by the 
defendant’s expert as above quoted from. 

Q. 25. Will you please compare the sketch marked Defendant’s 
Exhibit Puffer Generator No. 2 with the invention described and 
shown in complainant’s reissue No. 8834 and state how far any 
invention described in said patent, if at all, is shown in said sketch 
as explained or described by the defendant’s witnesses, Puffer and 
others? 

A. I have made the comparison called for by the question, and I 
may say that I do not find in the said Puffer Generator Exhibit 
either or any of the inventions as specified and claimed in the said 
patent issued to the complainant in this case—that is to say, in the 
tirst place I do not find in the said sketch, either as shown or 
described, a receptacle adapted to be used as a soda-water fountain 
or a vessel which is intended vr adapted for receiving soda water 
and in which it may be transported from place to place, as 1s required 
by the soda-water fountains shown and described in complainant’s 
patent, Exhibit A, in this case; but, on the contrary, I find in the 
said exhibit merely a chamber or vessel similarly shaped in exterior 
configuration to the soda-water fountain represented in complain- 
ant’s patent; but there is no provision made for the portability or 
transportation of such a vessel; neither will,the connections permit 
of any such disconnected use. Furthermore, the said vessel in its 
connections with the other vessels with which it is combined and 
with which it co-operates as a generator of carbonic-acid gas requires 
that it shall be lined with lead ora lead coating wo prevent the action 
of the sulphuric acid used in the generation or manufacture of the 
gas produced by such apparatus; and, furthermore, for the reasons 
which I have already given, in referring to the Defendant’s Exhibit 
Dows Generator in this case and others of a like type, which must 
be lined with lead, I find that the said lead lining must be fastened 
to the interior of the said generators so as to form a fixed coating 
upon the inner surface or interior of the vessel or generator, and 
consequently I do not find in the said exhibit the combination of 
an “inner continuous tin fountain,” either with or without a neck 
and with a rigid enclosing shell, as specified in the first claim of the 

complainant’s patent reissue 8834 in this case, nor do I find 
1320 in the said Exhibit of Puffer Generator, either as shown or 
described, any of the other combinations as specified in the 
other claims of the complainant’s patent referred to in this question, 


Adjourned to Thursday, February 1, 1883, at 11 a. m. 


New York, February 1, 1883—11 o'clock a. m. 


Met pursuant to adjournment. 

Present: A. V. Briesen, Esq., of counsel for complainant, and A. 
C. Webb, Esq., representing E. C. Webb, Esq., of counsel for de- 
fendant. 
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The direct examination of J. Boyp Exiot, Esq., continued by 
A. V. Brigsen, Esq.: 


Mr. Eliot states that he wishes to add to his answer of yesterday 
as follows: 


That in his conclusions concerning the construction of the Dows 
generator and others of a like type, which must be lined with lead 
to prevent the action of the acids used in the manufacture of carbonic- 
acid gas, and which lead lining he said “must be fastened to the 
interior of the said generators,’ he did so advisedly or with a full 
knowledge of the fact that Mr. Puffer in his testimony had spoken 
of the said linings as being loose, but finally, on page 126 of the 
defendant’s record, says: “ My explanation was for the first generator 
made by me,” and then proceeds to explain that afterwards the lin- 
ings were fastened to prevent collapsing, and consequently I regard 
my statement as in perfect accord with Mr. Puffer’s position in this 
case and also in view of the facts as I know them a 


Adjourned to Saturday, February 3, 1883, at 11 a. m. 
x * * * * * * 


1321 New York, February 17th, 1883—11 o'clock a. m. 


Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and A. 
C. Webb, Esq., representing E.C. Webb, Esq., of counsel for de- 
fendant. 


The direct examination of J. Boyp Extor, Esq., continued 
by A. V. Briesen, Esq. : 


(). 26. Please examine the evidence of A. D. Puffer in regard to 
the construction of mineral-water fountains lined with sheet block 
tin, 1869 and subsequently, and state whether you understand the 
same. If so, compare the Puffer fountains as described and illus- 
trated with the construction of the Matthews fountain described and 
referred to in Ist, 2nd, and 3rd claims of reissue 8834, and state 
whether, in your opinion, said Puffer fountains do or do not embody 
the substantial features of construction of said Matthews fountains, 
giving your reasons for any opinion you may express. 

A. I recognize this question as being the same as asked Mr. Ren- 
wick, the defendant’s expert, and to which his answer is given on 
pages $27, 828, and 829, of the defendant’s record, and in giving my 
answer to the same question I shall endeavor to follow his refer- 
ences to the exhibits and give my opinions concerning the resem- 
blances and differences as I find them; and Ist, I find that he bases 
his conclusion upon the assumption that the Defendant’s Exhibit 
Benedict Copper Fountain is substantially identical with the De- 
fendant’s Exhibit Puffer Generator No. 1—that is to say, he makes 
no distinction, or at least anything that he regards as a substantial 
difference, between the generators which have numerous holes, not 
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only through the shell but the lining also, for various pur- 
1322 poses, as already explained by various witnesses, in describing 
the construction of the said generators and fountains, such as 
the Benedict copper fountain, which has but one hole both for inlet 
and outlet purposes, and that at the upper end of the fountain, and 
which, I have already explained, makes an important difference in 
the action of liquids escaping from such vessels where the action of 
gravity of a liquid cannot tend to draw the lining down when the 
liquid is permitted to escape from the bottom, as in the case of gen- 
erators. In other words and _ briefly, I understand from the first 
portion of his answer to said question that he does not regard it of 
very material or substantial difference whether the linings of the 
fountains are actually “continuous” or not; or whether the said 
linings are fastened upon the inner surface or the shell, as by the 
process of sweating or washing, or not, but that any fountain or 
generator that has a lining through the principal portion of its inner 
surface, not essential how much or how little or how fastened, or 
whether fastened at all or not, is sufficient to represent the invention 
as specified and claimed in the complainant’s patent 8834, and as 
referred to in the Ist, 2nd, and 3d claims thereof—that is, he says 
distinctly “that in view of this fountain alone and the prior state of 
the art there is no patentable invention disclosed in the plaintiff’s 
reissue or referred to in the claims thereof;” and yet I find in his 
answer to Q. 7, on page 818 of defendant’s record, where he speaks 
of what he understands to be the invention described and shown in 
the Matthews reissue 8834, that “it appears from the construction of 
the fountain, as a whole, that the lining thereof must be a continu- 
ous vessel, such as I have before defined, and be a continuous vessel 
before the outer shell is put together, because the construction of the 
contrivance, as a whole, prevents any soldering of the lining after 
the outer shell is put together, and because the absence of the flanges 
(which is especiaily insisted on in the patent) prevents the making 
of a joint made in two parts and non-continuous by pressure in the 
manner I have before described with reference to old soda fountains,” 
which language, as I understand the subject, is a correct’ statement 
of the invention as far as it goes, and which is specified in the claims 
of the complainant’s patent. 
But the fact is, if we consider said exhibits and their mode of con- 
struction as we can gather it from the testimony in this case, we 
cannot find in either or any of the said exhibits that a complete or 
continuous fountain of sheet tin had ever been made and provided 
with a neck of the same material and adapted to be enclosed in a 
shell made in sections, and which should afterwards be applied 
around the said “ continuous tin fountain,” as specified in the first r 
claim of the complainant’s patent, and [ may add also in either of 
the other claims referred to in the question—that is, in the second and 
third. 


Recess taken until 1.30 p. m. 
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1323 1.30 P. M. 
After recess. 
Parties present as before. 


Mr. Eliot continues his answer to question 26: 


In making this statement I have had in view the testimony of 
Mr. Puffer concerning a construction of fountain alleged to have 
been made by him for Benedict L. Burton, of Norwalk, Ohio, in 
1869, and which is referred to on page 36 of the defendant’s record, 
and which he describes in answer to Q. 39, and also illustrates by a 
drawing which is marked Defendant’s Exhibit Benedict Fountain, 
and says: “The copper fountain was in two parts; one shell was 
sufficiently large to overlap the other at the centre.” 

That is to sav, two disk-shaped vessels were constructed with the 
mouth of one a little larger than the other, so that one would slip 
over the end of the other, the same as matching two joints of a stove- 
pipe. Then he proceeds to say, in answer to the same question: “A 
similar fountain was constructed of rolled sheet block tin, made to 
closely fit the copper shell in all of its parts. The copper shell was 
then placed over the inner or tin fountain; the two parts of the cop- 
per fountain was made to overlap each other until the top and bot- 
toin part of the copper fountain came in contact with the tin lining 
of the fountain.” 

That is, plainly and evidently, he slipped the mouth of one of 
these shells over the mouth of the other until the two parts of the 
tin lining came in contact with each other; and then he proceeds 
to explain something about drawing the tin lining “up through a 
hole previously made in the copper fountain and lapped over the 
bung then soldered upon this, and the laps of the copper fountain 
was soldered with a heavy band of solder.” 

Now, in this description of the said drawing not a word is men- 
tioned about the uniting of the tin lining or as to whether it was a 
vessel completely formed of sheet tin or two disk-shaped vessels that 
were to fit the copper fountain, which he says was in two parts, and 
which he shoved together until they enclosed the tin lining. 

But if we assume that he intended or meant to say that the said 
fountain was completed and joined together in the middle, us rep- 
resented by the red lines at A in the Defendant’s Exhibit Benedict 
Copper Fountain, then the copper shell as represented by the black 
lines in said exhibit must not only overlap each other, as there 
shown and as explained by the witness Puffer, but be joined, as he 
says, “ with a heavy band of solder, and which I find is represented 
of a sufficient thickness to support the trunnions in said exhibit, and 

which in another place he says, in answer to question 50, on 
1324 page 38, was from “? to 1 inch” in thickness. Now, if this 

* true concerning such a method of construction, then I can 
sav that the heat necessary to join those two ends of the copper shell 
and surround the said seam with a heavy band of solder would 
practically destroy or so honey-comb the tin lining as to make it 
practically worthless, as clearly illustrated in the Defendant’s Ex- 
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hibit Bekkenhur’s Fountain, one-half of which is before me and 
shows how the lining there has been destroyed by the manner in 
which the seams of the lining and the shell were united; and I 
know as a matter of fact, from experiments which I have tried, that 
it would be impossible to join the two copper shells, as testified to 
by Mr. Puffer, without injuring the sheet-tin lining, unless some 
non-conducting substance was introduced, as explained in the com- 
plainant’s patent. 


Adjourned to Monday, Feb. 19, 1883, at 11 a. m. 


New York, February 19th, 1883—11 o'clock a. m. 


Met. pursuant to adjournment. ; 

Present: A. V. Briesen, Esq., of counsel for complainant, and A. 
C. Webb, Esq., representing E. C. Webb, Esq., of counsel for de- 
fendant. 


The direct examination of J. Boyp Exiot, Esq., continued by 
A. V. BrIEsEN, Esq. : 


Mr. Eliot continues his answer to question 26: 


A. But I find further, in the examination and comparison of 
these exhibits, something which I regard as absolutely unmistak- 
able evidence that Mr. Puffer was mistaken concerning the con- 
struction of the fountain as illustrated by him in his sketch, Defend- 
ant’s Exhibit Copper Fountain, and the fountain which he actually 
made and furnished to Benedict in 1869, and which is marked Ex- 
hibit Puffer 1869 Fountain, and which is now before me, and con- 
cerning which, on page 112, he says, in answer to question 329: 
“ There cannot be the possibility of a doubt in regard to its being 
the same external shell sold to Benedict & Burton in 1869. Ex- 
ternally it appears now to be the same as when sold; internally the 
fountain has been retinned or rewashed upon its inside surface with 
tin, whereas previously, or when sold, it was then lined with rolled 
sheet tin.” And then, in answer to the next question, he says, con- 
cerning the introduction of the bung: “I should think, from ap- 
pearances, that the bung was formerly inserted upon the inside, as 
it appears now, which could have been quite conveniently done 
after properly fitting the bung to the proper shell, it having been 
previously soldered to the tin lining when the shells were put 

together, the bung brought up through and then sweat with 
1325 solder, as is often done in such cases. This was not the usual 

method of attaching our bungs to the shell, but I believe it 
to have been done in this case.” 

Now, the plain fact is that by introducing a light into this 
fountain there is plainly shown a cup some two inches and a half in 
diameter and an inch or more in depth which is attached to the 
bottom of the fountain and which would preclude the possibility of 
having the separate sheet-tin lining which he assumes or says he in- 
troduced into said fountain, or, at least, there would have to be some 
provision made for peculiarly forming the bottom of said tin lining 
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to fit outside and inside of the said cup, and for which I find no pro- 
vision whatever made by any of the witnesses in this case. 

Said cup, as I understand, is for the purpose of supporting the 
lower end of the tube connected to the faucet or cock at the top, and 
is to prevent its being broken off or injured in tumbling the fountain 
about, as in the operation of transportation or for any other purpose. 

Consequently, if the said fountain had a loose lining of tin, as 
testified to by Mr. Puffer as furnished to Benedict & Burton in 1869, 
it has evidently been altered, or it could not have had a loose tin 
lining, as he has attempted to explain in speaking of his Exhibit 
Benedict Copper Fountain. 

But I further find in comparing the said sketch, Benedict copper 
fountain, with the actual fountain before me that it is evident there 
could not have been such a construction of the lining around the 
bung and up through the shell as he has testified to and represented 
in his sketch; for example, the red lines which represent the lin- 
ing, and which, he says in answer to question 39, on page 37, at folio 
109, “ was then brought up through a hole sadultente made in the 
copper fountain and lapped over—the bung was then soldered upon 
this and the laps of the copper fountain were soldered with a heavy 
band of solder ”—a method which he has illustrated in his sketch of 
the said Benedict copper fountain. 

Now, the fact is no such construction is represented or exists in 
the said fountain, for the bung extends up through the raised ex- 
tension on the upper end of the copper shell, so as to form some- 
thing like a neck, which closely surrounds the bung and supports it 
in position and externally to it, and the inner end of said bung has 
no place or cavity or flange for the reception or holding of the neck 
of any tin lining, as represented in the Sketch Defendant’s Exhibit 
Copper Fountain, and I think it is very evident from the merest in- 
spection of the said bung and the fountain that there has been no 
change or alteration made in its construction, and therefore I con- 
clude that the said Sketch Defendant’s Exhibit Copper Fountain is 
incorrect, and therefore does not represent the invention as specified 
and claimed in the complainant’s patent—that is to say, the fount- 
ain referred to by Mr. Puffer never did have a continuous lining 

made of sheet tin and dependent and separate from the shell. 
1326 Second. It never had a neck, as testified to by him, and 

consequently I cannot understand how its construction can 
anticipate or resemble the invention specified and claimed in com- 
plainant’s patent and as referred to in the first, second, and third 
claims thereof. 


Objected to as incompetent and as in the fourm rather of an argu- 
ment on evidence than an answer to the question. 
Recess taken until 1 p. m. 
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1 O'CLOCK P. M. 


After recess. 
Parties present as before. 


Mr. Eliot continues his answer: 


A. Now, as to the Defendant’s Exhibit Puffer Fountain No. 2, and 
which is described at length by Mr. Renwick in the continuation of 
his answer to this same question, and which he has compared with 
the cognplainant’s invention in this case, I find that, whatever may 
be said about its construction, he (Mr. Renwick) does not-assume or 
presume that it embodies the invention set forth in the complain- 
ant’s patent. I can say that I do not regard the said exhibit as hav- 
ing any place or material position in this case, for the reason that I 
find Mr. Matthews made his invention, as appears from the record, 
in 1867, and the fountain like Exhibit Puffer Fountain No. 2 does 
not appear until 1869 or 1870, and not certainly until they were ad- 

vertised in the catalogue of 1871; and consequently I do not think 

it is necessary for me to consume the time of the court in attempting 

to explain the resemblances or differences between the structures 

, represented in the complainant’s patent and the two forms shown in 
the said Exhibit Puffer Fountein No. 2, either of which may, in my 
opinion, conform substantially to the invention specified and claimed 
in complainant’s patent, depending, of course, upon the methods by 
which the parts are united in the process of manufacture, but which, 
I] understand, has no material reference to this case, as they are long 
subsequent to the invention of the complainant. 

Q. 27. Please examine the evidence of Gustave D. Dows in regard 
to the construction of soda-water fountains lined with sheet block tin 
in 1869 and subsequently and the letters patent granted to Dows for 
improved soda fountain January 25, 1870, No. 99170, and _ state 
whether you understand the same. If so, compare the said Dows 
fountain as described and illustrated with the construction of fount- 
ains described and referred to in the first, second, and third claims 

, of reissue 8834, and state whether, in your opinion, said Dows fount- 
ains do or do not embody the substantial features of construction of 
said Matthew fountains, giving your reasons for any opinion you 

may express. 
1327 A. In this question I also recognize the same language as 
used in the question No. 10 by the defendant’s counsel to Mr. 
Renwick, the defendant’s expert in this case, and therefore shall 
endeavor to answer the question in substantially the same line of 
references as he has followed in giving his answer; and, first, I can 
say that after careful consideration of his answer to the said ques- 
tion I understand that he assumes the said Dows fountain, as illus- 
trated in his patent No. 99170 and as testified to by him as fount- 
ains formed of a continuous lining of block tin and constituting 
complete vessels for holding soda water or such vessels as “ must be 
made continuous before it is enclosed in the outer shell,” as stated 
on page 830 of the defendant’s record. 
Now, as a matter of fact, I find that even in the said Dows pat- 
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-ent, Defendant’s Exhibit Dows Patent, Nov. 16, 1881, and which 


was granted January 25, 1870, there is no pretense whatever, either 

shown or described, that the said lining was a vessel separate froni 

the outer shell or made independent of the shell itself, but, on the 

contrary,a specification in the said Dows patent says: “a denotes the 

_ - vessel preferably formed of tin-lined copper standing upon a 
ase, 6.” 

Now, on turning to the drawings I find that the said letter a, 
which is a small a, is shown both upon the exterior and interior of 
the said vessel, and therefore correctly indicates the case or vessel 
“formed of tin-lined copper,” as stated in the specification of said 
patent, and which was a well-known article of manufacture— 
that is, a sheet of copper coated with tin, either by washing or by 
electro-plating, long prior to the date of said patent, and which, I 
understand, is the thing or article referred to by the said Dows in 
his testimony in this case,on page 180, in answer to Q. 42, where 
he says: “ The first fountains provided with a continuous lining of 
sheet block tin I remember ever to have seen were made by me at 
my manufactory in Boston in the year 1869 by continuous lining. 
I refer to a lining that is whole and cannot be taken apart without 
cutting or unsoldering.” 

From which language I understand identically the same con- 
struction of such fountains as is referred to in his patent above 
quoted from, and, furthermore, which is clearly indicated in the 
section view shown in said patent, where the lining is represented 
as coinciding precisely throughout its entire extent with the inner 
face of the shell or body of the vessel which is referred to in the 
ey a me by the letter B as a vertical section of the fountain— 
that is to say, there is no difference between the interior and exte- 
rior portions of the said fountain when referred to as having a body, 
and therefore I have no doubt whatever that this fountain was 
formed of tin-lined copper, as stated in the specifications of said 
patent—that is to say, whatever of a tin coating was on the inner 
fuce of the said fountain was washed upon or united to it in some 
manner. 

The drawing in the said section does not indicate anything that 

would prove it was separate from the outer shell, as the hole 
1328 at the upper end, where the tube connected with the cock is 

inserted, perforates the copper of the shell and the tin lining 
or coating, whatever it may be, and the same line, just as though 
they were the same “ body ” or substance, and therefore I conclude 
that the tin-lined fountain referred to by Mr. Dows in his ae 
and which is adopted by Mr. Renwick in his answer to Q. 10,is plainly 
a fountain in which the lining is a washing or coating of tin fast- 
ened upon the inner face of the shell, and therefore is not the kind 
of a fountain referred to in the complainant’s patent in this case; 
and, furthermore, I may add that, even assuming that he may have 
made one or two fountains with sheet block tin, I find on page 186 
of the defendant’s record in this case, in answer to Q. 72, he says: 

“T found by use that the concussion of the water against the disk 
produced a crimping or bending of the inside lining, and as I con- 
6S—119 
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sidered the perforated disks, which were my own device and inven- - 
tion, the most valuable, I preferred to use that, and as I could not 
use the two satisfactorily together I discontinued the use of the sheet- 
tin lining and attached the disks afterwards by solder to the inside 
of the copper vessel, first having tinned the inside of the copper ves- 
sel;” which language clearly shows that he did not understand how 
to make and support the said tin lining in position so as to make a 
practically operative fountain of it, and therefore abandoned what- 
ever he had done in that direction in 1870. 


Objected to as incompetent as an argument on the evidence and 
not an answer to the question. 


Adjourned to Wednesday, February 21, 1883, at 11 a. m. 


New York, February 21st, 1888—11 o’clock a. m. 

Met pursuant to adjournment. 

Present: A. V. Briesen, Esq., of counsel for complainant, and A. 
C. Webb, Esq., representing KE. C. Webb, Esq., of counsel for de- 
fendant. : 

The direct examination of J. Boyp Extot, Esq., continued by 
A. V. Briesen, Esq. : : 


Q. 28. Will you please examine the several patents that were 
offered in evidence by the defendant and state how they, if at all, 
affect, as anticipating patents or otherwise, the invention described 
and shown in complainant's reissue 8834, which is Complainant’s 
Exhibit A, and give your reasons for any opinion you may express ? 

A. Under this general question I will consider said patents in the 

order in which they are presented in the index of the defend- 
1329 ant’s exhibit on pages 6 and 7 of their record, in which I find 

fifteen patents referred to, four of which I find are original 
letters patent granted to John Matthews, of which the reissues are 
here in suit and to which I need not refer in making any explana- 
tion concerning the similarity or difference of invention as speci- 
fied and claimed in the present patent now in suit, and therefore will 
follow the order as presented in said index, and will first refer to 
Williams’ patent, Defendant’s Exhibit No. 1, and which I find is for 
a soda-water fountain which is to be constructed of sheet metal, as 
the specification says “copper or galvanized iron will probably be 
the materials used,” and I find by referring to the drawing that only 
one thickness of any material is represented as constituting the body 
of the fountain, and consequently I do not find in said patent any- 
thing which in any manner suggests the invention specified in the 
complainant’s patent referred to in the question. 

In the next exhibit of the defendant’s, No. 2, which is a patent to 
William Gee, I find that the lining of the said fountain consists of a 
tin shell, which is formed with a flange turned over at right angles 
to the body of the fountain so as to fit into a cast-iron body or outer 
shell, which also has a flange on each of its two parts, so that when, 
us the specification says, “ both of the parts of the fountain or retort 
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are lined with these tin shells, and they are secured together as 
usual by bolts passing through their flanges 6;” consequently I do 
not find in the said patent, either shown or described or suggested, 
the idea of a continuous lining of sheet tin or a fountain that is 
formed without flanges, and therefore do not find in the said patent 
the invention acted and claimed in the complaiuant’s patent 
8834 in this case. 

In this connection I may remark that I find in this patent sub- 
stantial evidence of the difficulty or one of the difficulties that Mr. 
Metthews overcame by his invention clearly set forth and attempted 
to be overcome by the process of electro-plating. : 

It appears from the specifications of this Gee patent that after the 
said shells are bolted together, thereby clamping the flanges of the 
linings, which were at their largest portion of their surface, ruptures 
were made in the said linings by the internal pressure required for 
holding the soda water, and consequently the specific invention set 
forth in this Gee patent —— to a method of closing the said 
ruptures by the process of electro-plating,‘or, as the specification says, 
“by this means of electro-plating the internal surfaces of the shells, 
all cracks, crevices, &c., wil be filled and a coating or lining of silver 
deposited on the shells;” consequently I do not find that the said 
patent has any pertinency whatever to the invention specified and 
claimed in the complainant’s patent. 

The next patent referred to in defendant's exhibits of patents, 
which is No. 3, English letters patent, granted to Haywood Tyler, I 
find is a patent for various things embraced under the title “ Certain 

improvements in machinery or apparatus for as 
1330 liquids with gas, including bottles for retaining, keeping, an 

preserving liquid so impregnated ; also in the manner of fill- 
ing and closing such bottles.” 

Now, in sifting out whatever there may be in said patent that can 
in anv possible manner have any pertinency in this case, I find that 
tigure 7 of the drawings on sheet 3 represents what is termed a re- 
ceiver, Which the specification says “is made of sheet copper in a 
cylindrical form with the hemispherical top and bottom, the top 
dome being removable by withdrawing the screws from the flange 
joint zz by which the said dome is fastened to the receiver, and thus 
an interior vessel, X X, of glass or other suitable substance can be 
introduced into and shut up close within the receiver H by replac- 
ing and screwing down its dome top by the screws of the flange 
joint x 2.” 

, Now, in examining the drawings of the said structure, I find that 
the said interior vessel is not made of such a form and size as to fill 
the entire space of an outer shell or that which is termed the receiver; 
neither is it made continuous throughout its surface, nor is it pro- 
vided with a neck to extend through the outer shell, but I find that 
it is considerably less in size and different in shape at the upper end, 
so'that a space is left entirely around the said inner vessel which is 
suggested to be made of “glass,” and I also find that it is provided 
with a hole opposite to the “short neck at Y in the dome top,” so 
that whatever pressure may be introduced in the said vessel X X will 
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also be applied on its exterior or between it and the outer shell, or, 
as the specification says, “the neck Y being closed and gas being 
forced into the receiver by the pumps as usual, that gas will become 
depressed in the space around the interior vessel X X. between it and 
the receiver H ”—that is, the gas will be on the outside as well as 
the inside of the said vessel, and consequently it is not a continuous 
lining ; and, furthermore, it cannot, in my opinion, be of any use 
whatever, as it does not fill the interior space of the receiver H, and 
if made of glass, as suggested in the said patent, it would not be able 
to sustain the pressure required of such structures without the pro- 
vision made for the exterior pressure, and therefore cannot possibly 
suggest In any manner the invention specified and claimed in the 
complainant’s patent No. 8854. 


Recess taken till 1.30 p. m. 


1.30'P. M. 
After recess. 
Parties present as before. 


Mr. Eliot continued his answer to Q. 28: 


A. The next patent is No.4, granted to Robert Hicks, for impreg- 
nating liquids with gases, and which is numbered 9626, of 1843. 

In the first place there is no drawing attached to the said patent, 

and I find in referring carefully to the specification that it 
1331 refers to the construction of a generator which is to be lined 
with lead, the flanges of which are to “ overlap the flanges of 
the iron evlinder,” and then an agitator is introduced substantially 
like those already referred to in previous portions of my testimony. 

I also find in the same patent a description of what he terms a 
“ receiver” for the soda water or substances to be produced in the 
vessel above referred to. 

“This receiver must be manufactured of suitable material and of 
sufficient strength, as is stated in the specification, to bear the press- 
ure of from six to eight atmospheres or more. (Thus) the one that I 
employ is manufactured of cast iron, lined with tin. It is of eylin- 
drical form, with separate flat ends constituting its top and bottom. 
(As it stands on one end), it is put together in the same manner as 
the generator and is of the same substance of metal, the tin lining 
or vessel being also connected to it in the same way as the leaden 
vessel is in the generator, and the seams of its cylinder being also 
burned together.” 

And | also find further in the same patent the following language : 
“Tin vessels put together in the same way might answer the pur- 
pose or copper ones lined with tin in the same manner as the re- 
ceiver.” 

From which language I am clearly of the opinion that the said 
vessels, whatever they may be or for whatever purpose they may be 
intended, did not-consist of a continuous vessel of tin, nor was it 
separate and apart from the outer vessel that formed the shell or 
body of the fountain, and therefore I do not find in the said patent 


; 
So OO ete ct ce 


— ve) sew a RO A PAR LO OO IO 


eS ye Ee ee ae 


THE IRON CLAD MANUFACTURING CO. | 541 


the invention as specified and claimed in the complainant’s patent 
8834. 

The next patent of the defendant’s is Exhibit No. 5, granted to 
Dows & Cushing January 25, 1870; and, first, I may say as to this 
patent that it is long subsequent to the invention of the complain- 
ant in this case; but, furthermore, I find that the specification of 
said patent says “a denotes the case or vessel preferably formed of 
tin-lined copper and standing upon a base, 6,” and there is nothing 
said in the said patent as to any other kind of lining or vessel which 
is separate from the outer shell or body of the vessel itself, and con- 
sequently there is nothing in the said patent that has any reference 
whatever to the invention specified and claimed in the complain- 
ant’s patent in this case. 

The next exhibit in order is the “Seely patent,” No. 36175, dated 
August 12, 1862, and which is merely for a sheet-metal cask and has 
nothing whatever to do with the structure or mode of operation of a 
soda-water fountain, and the invention as.set forth in said patent 
chiefly consists in furming the body of the vessel of corrugated sheet 
metal and then introducing a plain lining, which may be of sheet 
tin, but which is specified in the said patent as an internal cylinder 
of plain sheet metal, which is bent into shape and soldered or ce- 
mented, as above mentioned, and of such diameter that it shall fit 
snug and tight into the external corrugated cylinder aforesaid. This 

internal lining cylinder may sometimes be dispensed with, 
1332 as represented in figure 4, though in most cases I prefer to 

retain it, as the cask is thereby greatly strengthened and is 
also much more readily emptied of its contents. 

That is to say, the sheet metal lining, whatever it may be (cer- 
tainly not sheet block tin), forms the interior and supporting vessel 
for whatever may be introduced into it, but it is certainly manifest 
from the description that it cannot be of such a material as will be 
easily expanded into the corrugations of the outer vessel, and even 
if it were made of sheet block tin and then introduced into a corru- 
gated vessel, as shown in the said patent, it would instantly be rup- 
tured by the pressure of the gas toa much greater degree than a 
lining made in accordance with the Gee patent, October 22, 1867, 
Defendant’s Exhibit No. 2. 

But I can say further that there is no suggestion in the said pat- 
ent concerning the use of sheet block tin, but there is an allusion 
made to the use of “tin of the ordinary thickness,” and which the 
specification says “answers a very good purpose in tany cases;” 
but, as a matter of fact, the structure then would merely consist of 
a vessel formed of “tin plate,” which, as is well known, is thin sheet 
iron coated with tin and is not adapted to change its form under 
pressure, like sheet block tin, and therefore could not conform to the 
corrugations in the said outer cylinder or receiver, and therefore, in 
my opinion, does not resemble or in any manner suggest the inven- 
tion specified and claimed in complainant’s patent referred to in the 
question. 

The next patent of the defendant's is Exhibit Lawrence Patent 
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No. 70414, granted Nov. 5, 1867, for a mode “ of lining barrels with 
sheet metal,” and in this patent I find the structure, as shown and 
described, consists of a barrel made of staves and heads of wood in 
the usual form and bound with hoops for the purpose of holding the 
staves in position to make a barrel. 

Now, “to line a barrel with thin sheets of block tin I take out 
both the heads B B and cut the sheet metal into four pieces, the 
widest in the middle, so as to fit the inside of the barrel as near as 
I can, and put the sheets of metal into the staves and drive on the 
hoops, leaving out the heads; then fasten one corner at each end of 
the sheet to the staves by clamping or otherwise. Then with a 
smooth burnisher of wood or metal I burnish down or rub the sheet 
metal out against the inside of the staves into all the hollows and 
sinuosities of the wood as readily as can be dane”—that is to say, 
these sheet metal pieces are introduced and rubbed into position or 
moulded to fit the irregular surfaces of the staves, and the heads or 
ends of the barrel are also formed in the same way, but there is no 
description whatever in the said patent of a “continuous lining,” 
neither is there anything shown or described by which a lining could 
be made continuous by following the instructions given in the said 
specification of the said Exhivit Lawrence Patent, and therefore I 
do not find in the said exhibit the invention as specified and claimed 
in the said patent 8834. : 

Now, as to the next, Exhibit Dows Patent, Jan., 1870, No. 99170, 

and with a “certified tracing of original drawing annexed,” 
1353 I have already explained my views of all that I found in the 

said patent in my last previous answer; therefore need not 
consume any further time concerning this exhibit. 

Now, as tu the next exhibit in order, which is in evidence as the 
“ Day & Chapman patent,” I find that it is for a barrel for holding 
petroleum, “the outer part of which is made of wood for strength, 
and the inner part is made of thin sheet metal, such as tin, zine, 
lead, iron, or other similar metals or compounds, for holding the 
liquid, the wood and metal forming a compound barrel or cask for 
holding liquids.” Then the specification proceeds to describe the 
method of forming the said cask, but dves not explain how the 
heads and the body of the metal portion are to be united, but it dis- 
tinctly specifies that “the wood part B is made of staves and head- 
ings in a common manner and is set up around the formed metal 
so that the metal will be completely incased within the wood, the 
wood fitting closely to the metal, excepting the space J,” and which is 
specified in another place as a space between the wood and imnetal 
near the ends of the cask. 

Now, the fact is that such a vessel would not be adapted for the 
purpose of holding soda water, and especially if there were a space 
between the interior fountain or lining and the exterior shell, which 
would admit of the expansion of the lining under pressure, as must 
be the case in all such structures; and, furthermore, there is not in 
the said patent a suggestion of the block-tin lining, or any means 
shown or described by which sucha lining could be formed as speci- 
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fied and claimed in complainant’s patent in this case, and therefore 
I do not find in said patent the invention of the complainant. 


Adjourned to Friday, February 23rd, 1883, at 11 a. m. 


New York, February 23rd, 1883—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: Mr. A. V. Briesen, Esq., of counsel for complainant, and 
we . Webb, Esq., representing E. C. Webb, Esq., of counsel for de- 
endant. 


The direct examination of J. Boyp Exrort, Esq., continued 
by A. V. Briesen, Esq.: 


Mr. Eliot continues his answer to question 28: 


A. Now, as to the Kubby & Chailsheim patent, No. 101,889, dated 
April 12, 1870, I find that it is merely for a peculiar form of bottle 
for gaseous /iquids, and which has a peculiar construction of a side 

neck or outlet for the contents,and has nothing whatever 
1334-1336 to do with the lining or vessel such as is specified and 

claimed in the complainant’s patent, Exhibit A, in this 
case, and therefore I need not explain anything about its construc- 
tion or the mode of operation of the devices therein set forth. 

The next patent in order is the Gee patent, No. 122,718, “ for noz- 
zles for soda fountains,” granted to William Gee, Jan. 16, 1872, and 
which is specifically for a peculiar construction of the nozzle and 
the devices for hoiding it in position and controlling its mode of 
operation, and therefore has nothing whatever to do with the inven- 
tion as specified and claimed in the complainant’s patent referred 
to in the question ; and I may also add that the last patent to which 
I need refer in making answer to this question is also granted to 
the same inventor, William Gee, for an improvement in soda fount- 
ains, and which is dated August 7, 1879, No. 93700, and I find it 
pertains exclusively to the peculiar construction of the bung cap 
and packing and the devices which combine the exterior and inte- 
rior walls of the vessel, and therefore does not pertain to the subject- 
matter of the patent referred to in the present question, and there- 
fore I need not spend the time of the court in attempting to explain 
the resemblances or differences between the structures at this point 
of the testimony. 


Adjourned to Monday, Feb. 26, 1883, at 11 a. m. 


New York, February 26th, 1883—11 o'clock a. m. 


Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and A. 
C. Webb, Esq., representing E. C. Webb, Esq., of counsel fur defend- 


ant. 


The direct examination of J. Boyp Extot, Esq., continued by 
A. V. Briesen, Esq.: 


* * * * * * * 
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1337 New York, February 27th, 1883—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and A. 
C. Webb, Esq., representing E.C. Webb, Esq., of counsel for defendant. 


The direct examination of J. Borp Ettort, Esq., continued 
by A. V. BRIESEN, Esq.: 

Q. 31. Please examine Exhibit E, defendant’s fountain, and state, 
if you know, its construction ; ifso, describe it; also pleasecompare it, 
in view of the state of the art, with Complainant’s Exhibit A, aod 
give us the result of your comparison. 


(Objected to as new matter belonging to the prima facie case and 
not proper in rebuttal.) 


A. I have frequently examined said exhibit and understand its 
construction, and I have also compared it with the patents as referred 
to in the question, and I find that the said fountain was formed of a 
lining of sheet block tin made of cylindrical form, with heads or ends 
of hemispherical shape, the upper one of which is provided with a 
hoie in the centre to receive a bung or neck through which the stop 
cock or faucet extends. Both of these dish-shaped or hemispherical 
heads are slipped into the interior of the cylindrical portion of the 
said body, and are soldered where the two parts overlap each other 
so as to make a continuous vessel of block tin before it is entirely en- 
closed in the outer shell or casing. The upper head is slipped into the , 
upper end of the cylindrical portion so that the joint overlaps about 
three-eighths of an inch, and then the two surfaces are soldered to- 
gether, and this was evidently done before the said block-tin vessel 
was inserted in the shell. ‘The lower end has its edges turned back 
or downwards, so that the same face or side of the sheet that forms 
the inner face of the bottom is brought in contact with the inner 
face of the cylinder or body of the fountain, but it is inserted into 
the end of the said cylinder the same as the upper end, and then the 
two edges are soldered together before the bottom of the shell or 
outer casing is introduced and fastened in place, so that I find, asa 
matter of fact, that the said inner vessel is “a continuous tin fount- 
ain,” and is provided with a neck which is covered with a portion of 
the same sheet of tin that forms the body of the fountain, and thus 
provides a complete block-tin surface, and which is entirely separate 

from the outer casing or shell. 
1338 Now, this said block-tin vessel is inclosed in a rigid shell 
formed of sheet steel and made in sections, the body of which 
is of cylindrical form corresponding to the body of the tin fountain, 
and the heads are also formed to correspond to the heads ‘or ends of 
the tin fountain, but the upper head overlaps the cylindrical portion 
about two inches, and is riveted to the ulinddesl portion and also 


united by solder, as in the well-known process of sweating joints | 
together ; the upper head around the bung hole is also reinforced by 
two disks or plates of metal, one on the interior and one on the ex- 
terior, like washers, which.are held in position by the same sweating 4 
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process, and they serve to reinforce the portion of the said head 
around the place weakened by the aperture. The other end of the 
shell or the bottom portion is formed to correspond substantially 
with the bottom of the tin fountain already described, and it is also 
reinforced by a band of metal, and also by a fillet of solder which is 
nearly or quite half an inch in depth where the sharp angle is formed 
by bending the edge of the bottom downwards to conform to the 
shape of the inner face of the cylinder, and this bottom is shoved 
into the exterior cylinder, and also into a portion of the tin fountain 
itself, so as to catch the joint between the outer rim of the shell and the 
outer portion of the shell, and then the bottom of the shell is fastened 
into said position by rivets, and the joint or seam is then filled with 
solder, and the result of such a construction J find is that it produces 
a fountain substantially in shape like the fountain represented in 
complainant’s patent, Exhibit A, in this case, and also in substantially 
the same manner—that is to say, the said exhibit is a continuous 
block-tin fountain having a neck and provided with a rigid enclos- 
ing shell made in sections, substantially as specified 1n the first claim 
of the said patent ; and I also find in the said fountain of the defend- 
ants a tin vessel encased by a cylinder and having dish-shaped ends, 
substantially as described in the second claim of the complainant's 
patent; and I also find in the said fountain the combination of the 
inner vessel A with the exterior covering made in sections, which 
are united after being placed around the said inner vessel A, sub- 
stantially as specified in the third claim of the complainant’s patent ; 
and in these several combinations of elements the fountain does not 
have any circumferential flanges or other projections which prevents 
their being packed in a series, either for the purpose of transporting 


or storing them. 
* * * * * x * 


1339 New York, March 6th, 1883—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and 
Fred’k H. Betts, Esq., and E. C. Webb, Esq., of counsel for defendant, 


The cross-examination of J. Boyp Ettor, Esq., by Frep. H. 
Betts, Esq. : 


X Q. 313. Have you had any practical experience in the manu- 
facture of soda fountains ? 
A. No. 
X Q. 32. Have you had any practical experience in the manu- 
facture of generators? 
A. No; not for generating the gases for soda water. 
X Q. 324. Have you ever seen a generator in process of manu- 
facture ? 
A. Yes; many a time. 
X Q. 33. Where? 
1340 A. I saw them first in Cincinnati, and since I have seen 
them here in different places in New York, and also in 
Boston. 
69—119 
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X Q. 333. Have you ever watched the process of manufacturing 
them, so as to understand the steps followed in such manufacture ? 

A. In some of them I have. : 

X Q. 34. Where did you watch such steps—in whose manu- 
factory ? 

A. There was a party manufactured soda-water fountains in Cin- 
cinnati when I resided there some twenty odd vears ago, whose name 
I forget, but it was on Front street in Cincinnati, not far from Syca- 
more, whose place I visited at various times, sometimes for the pur- 

ose of getting work done and also as a matter of interest in observ- 
ing their operations in making vessels of various kinds of metals and 
of various torms, and there were quite a number of vessels there made 
of sheet copper and raised into shape by the hammering process, 
and which were formed with flanges so as to be fastened together by 
clamping plates and screws, and there were also some vessels made 
of cast iron, fastened together in a similar manner with exterior 
flanges, some of which were used for the manufacture of soda water 
aud some were used for other purposes, as in the generation of gases 
in distilling processes. : 

X Q. 35. Did you ever examine into the steps of manufacture of 
generators or other soda-water vessels at any other place than at the 
Cincinnati place you have mentioned ; and, if so, what? 

A. Yes; I have watched the operation in the manufactory of John 
Matthews in this city, and I have also watched with some degree of 
attention tiie operation in the manufactory of Mr. Tufts, of Boston, 
Massachusetts. 

X Q. 36. Have vou ever watched the operation of filling and dis- 
charging soda-water generators ? 

A. Yes; I have frequently seen the operation performed in places 
where the said apparatus was set up in working position for gener- 
ating carbonic-acid gas. The first place, I think, was in Cincinnati, 
where they manufactured various kinds of mineral waters and 
charged them with gas, and then I have seen them in several places 
here in New York, and also in Boston. 

X Q. 37. Please describe exactly what vou saw on the occasion 
referred to by you in your last answer in Cincinnati. 

A. The apparatus that I have in mind consisted of oval-shaped 
vessels formed of cast iron and provided with outlet and inlet cocks 
and funnels or receivers for introducing the materials, and also 
various pipes connecting from one to another for the circulation of 
the substances, and there was also in one portion of the apparatus, 
as I remember, a receptacle where finely pulverized white marble 
was introduced, in the bottom of which receptacle was a valve pro- 
vided with wings and so arranged as to open the bottoin of said 
chamber so as to allow certain quantities of the pulverized material 
to drop into the lower portion of the receptacle, and there was an- 

other place where sulphuric acid was also introduced into 
1341 the said vessel. There was also stirring apparatus or agi- 
tators, something like a rotary churn dash, to mix these ele- 
ments together, and the gas so generated was conducted off to the 
washing and purifying chambers, and thence off to receptacles for 
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holding the same ready to charge the fountains or vessels that held 
the water and in which it was transported to the consumers. 

X Q. 38. Where was this that you saw the apparatus described in 
your last answer ? 

A. It was on Fourth street, in Cincinnati; I think between Race 
and Vine, but I am not certain. 

X Q. 39. Have you ever seen a generator charged or discharged 
at any other place; if so, when and where, and what, precisely, did 
you see? 

A. I have seen substantially the same thing in various places and 
at various times. One place I remember of frequently visiting at 
Dayton, Ohio, a good many years ago, at Syracuse, New York, and 
I have also seen it at different places in this city; one place at the 
corner of 6th avenue and 10th street from 10 to 12 years ago, per- 
haps more than that; and then I have also seen substantially the 
same apparatus—I think it was at 26th street and 6th avenue, where 
Rushton’s drug store now is, and also in one place in Boston, in 
Washington street near Summer street, as I ‘now remember. 

X Q. 40. In any one of these cases where you saw generators 
charged and discharged did you see the apparatus taken apart after 
the an so as that you could observe the interior? 

A. No. 

X Q. 41. Had you ever seen the interior of such apparatus that 
you saw at any of these places before charging? 

A. Net to my knowledge. 

X Q. 42. Have you mentioned, so far as you can remember, all 
the places where you have seen any generators charged or dis- 
charged ? 

A. No. I have seen various others several times at Tuft’s -place 
in Boston, but I do not now remember the circvumstances—the time. 
I remember once that I visited Tuft’s establishment when they were 
charging apparatus some years ago, when I went with a party to 
purchase a fountain, and at another time to examine the operation 
of a peculiar kind of cock to be used in connection with a gas-gen- 
erating apparatus in which high pressures were produced. 

X Q. 43. Now, have you in any case seen or examined the interior 
of a generator after it had been discharged ? 

A. Not immediately after, but I have seen such generators after 
they had been used and when they were removed from their combi- 
nation with the other apparatus. 

X Q. 44. How did you know they had been used ? 

A. By being informed of the fact by persons who had used them 
and also by the evidences of wearing of the surfaces of their moving 

parts and also where they had been taken apart. 
1342 X Q. 45. Are you familiar with the nature and character- 
istics of block tin? 

A. I cannot say that I am familiar with all its peculiar properties 
probably, but I know some of its more prominent characteristics, as 
it is used in various branches of manufacture. 

X Q. 46. Please state how block tin compares with lead, for in- 
stance, in ductility, fusibility, and softness under manipulation. 
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A. It is more ductile than lead, and it fuses at a lower temperature 
than lead, and it is generally firmer in the operation of manipula- 
tion than lead. 

X Q. 47. What is its specific gravity as compared with lead ? 

A. I do not remember. 

X Q. 48. What do you mean by saying it is “generally firmer ” 
than lead ? 

A. I mean that its body is denser or is more capable of resisting 
external impressions made upon it by tools, Ke. 

X Q. 49. Will you kindly, after recess now to be taken, inform 
yourself as to the specific gravity of block tin and lead, respectively, 
and also the temperature at which each fuses? 

A. I will. 


Recess taken till 2. p. m. 
2 0’CLOCK P. M. 


After recess. 
Parties present as before. 


Mr. Eviot continues his answer as follows: 


I have referred to various authorities on the subject during the 
recess, and I find that tin melts at 422° Fahr. and lead melts at from 
612° to 654°, varving according to the different authorities, thereby 
establishing an actual difference of some 2U0 degrees of temperature 
between the melting points of the two metals; and, as to the differ- 
ences in specific gravity, the gravity of the tin is 7.29 and the lead 
from 11.38 to 11.44, and I find also that the ductility of the tin is 
exceedingly great, so that sheets of the same may be formed into less 
than one-thousandth of an inch in thickness. 

X Q. 50. In view of the fact stated by you in the last answer, that 
the specific gravity of lead is 11.58 and that of tin only 7.29, are you 
not In error in stating that tin is denser than lead ? 

A. Yes, in the strict sense in which the word density is used in 
connection with metals; but what I intended to convey when I used 
the wor] density was the firmness with which or by which the ma- 
terial resisted the action of the tool, and not in the sense in which 
scientists use the word “density” as compared with specific grav- 

‘ity. 
1343 X Q. 51. Is not block tin more ductile than lead ? 
A. Yes. 

X Q. 52.. Now, do you mean to say that block tin, being more duc- 
tile and less dense than lead, is really harder than lead ? 

A. | do. 

X Q. 53. How do you account for that? 

A. On account of its peculiar structure, which seems to be of a 
granular character as compared with a substance that is very plastic, 
like lead, and which is held together by some peculiar property 
which is called “ cohesion,” and which holds the atoms of the sub- 
stance together like a mass of pebbles that cannot be crushed in- 
stantly as by a blow from a hammer, but which may gradually 
change the shape or position of the atoms, as I have frequently seen 
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illustrated in sheets of tin and zinc, which under a first pressure are 
stiffer than sheets of lead, but which under a continuous pressure 
will gradually change their form like a fabric made of crystalline 
substances may be gradually rolled together. 

Another illustration of this peculiar property of metals may be 
suggested in the changes which take place between tempered and 
untempered steel ; and I may also refer to the peculiar change which 
takes place in a mass of asphaltum which, when moulded into a 
particular form, will resist very heavy blows from a hammer or 
other tool, but which will by some peculiar change in its atoms or 
structure gradually assume different forms according to slight but 
continuous pressures put upon it; and so in this material called 
“block tin” there are some very curious ehanges that take place 
under certain circumstances that distinguish it from lead or any 
other metal, and one of the characteristics is its resistance under the 
action of the graving or working tool of the artist, which makes it 
superior to lead for the purpose of forming engravings or designs 
upon it, and yet at the same time, under a very much less tempera- 
ture, or in fact about that which is required to change water into 
steam, it will become a liquid before the lead. 

X Q. 54. In your direct examination you state that you had ex- 
amined the original letters patent granted to John Matthews for im- 

rovement in soda-water fountains, dated June 25, 1872, No. 128,411. 

o you understand the specification and drawing annexed to said 
letters patent in all their parts? | 

A. I think I do. 

X Q. 55. Do you regard the figures shown in the drawings as en- 
tirely intelligible.and easy to be understood by a person skilled in 
the art? 

A. I believe I have explained that there was not any difficulty in 
understanding them. 

X Q. 56. Is that your opinion now? 

A. It is. 

X Q. 57. I understand you to explain the differences between fig- 
ure 2 in the original patent, No. 128,411, and figure 2 in the reissue 

thereof, No. 8834, by supposing that the draftsman, in making 
1344 this sectional figure 2 of the reissue, represented a section, 

taken at right angles to the section represented in the original 
figure 2. Is that so. 

A. I believe that is in accordance with my explanation. 

X Q. 58. Is there anything in the specification of the reissue which, 
apart from the drawing, indicates to your mind that the section fig- 
ure 2 of the reissue is a different section or section in a different 
plane from the section figure 2 of the original patent ? 

A. I believe not. 

X Q. 59. You say you believe. Do you know? 

A. Yes; I know there is none. 

X Q. 60. Is not figure 1 of the reissue a figure showing the same 
side of the fountain as the side shown in figure 1 of the original ? 
A. It is. 

X Q. 61. The lines of vertical rivets show that, do they not? 
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A. Yes. 

X Q. 62. Referring to figure 2 of the original patent, does the 
letter 5 indicate what is ordinarily known as the bung of the 
fountain ? 

A. I should say that it indicates the neck of the lining or that 
portion of the fountain which extends through the outer shell, or 
that portion which receives the screw coupling through which the 
contents are drawn off. A ¢ 

X Q. 63. I suppose you mean in your last answer the screw coup- 
ling of the cock, do you not? 

A. Yes. 

XQ. 64. Now, returning to my question next before the last, is 
not the part indicated by 6, iii said original petent, what is ordinarily 
known as the bung of the fountain ? 

A. Yes. : 

X Q. 65. Do you regard this bung 6, shown in figure 2 of the 
original patent, as made of block tin ? 


A. Yes; at least,so much of it as extends through the outer shell. 


X Q. 66. It is your opinion, then, is it, that so much of this bung 
b that extends through the outer shell is intended to be represented 
as made of block tin. Is that so? 

A. It is. 

X Q. 67. Aud what do you understand the upper part of it to be 
made of ? 

A. If the question has reference to the part marked c¢, it may be 
made of the same or any other material suitable for the purpose. 

X Q. 68. Do you find any indications in the ‘drawing that the 
part of the bung that extends through the shell is of any different 
material from the upper part of the same bung, at which the letter 
c is placed ? 

A. Not so far as the drawing is concerned. 

X Q. 69. Do you find any such indications in the specitication ? 

A. Ouly so far as it says, after referring to the neck 4, “ said neck 

receiving or having screwed into it a screw coupling, ¢, secured 
1345 by a nut and washer, d e, ou the exterior of an outer end cap, 
Lb, for making connection.” 

X Q. 70. As the screw coupling, indicated by the letter c, is de- 
scribed as secured by a nut and washer, d e, I suppose it is true, is it 
not, that by a screw coupling is not meant screw thread; is not that 
so? 

A. It is not limited to screw thread, but, of course, there must be 
screw thread involved in the combination to illustrate those words, 
“screw coupling.” 

X Q. 71. As vou understand it, is the screw coupling referred to 
in this patent the piece of metal having the screw thread cut in it 
into which is to be screwed the cock of the fountain ? 

A. Yes, 

X Q. 72. Now, is there anything, either in the specification or 
drawing, that indicates that this serew coupling cis a different piece 
of metal from part marked b, which is called a “ neck?” 
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A. Only so far as the etching or section lines in the section would 
indicate it. 

X Q. 73. You have already testified that, so far as the drawing is 
concerned, there is nothing to indicate that the upper part of the 
bung, at which the letter c is placed, is of any different material from 
the ont part. What, therefore, do you mean by your last answer? 

A. What I understood at the time I answered that question was 
there was nothing to indicate that it might be of a different mate- 
rial, namely, that of tin, of which the lining or body of the fountain 


was or is formed—that is to say, it may be of a different piece of 


metal from the lining, but of the same materjal or kind of material. 

X Q. 74. You had before you, in answering all the preceding 

uestions about the original drawing, a copy also of the drawing of 
the reissue 8834, had you not? 

A. I had. 

X Q. 75. Please lay aside the copy of the reissue and confine your- 
self to the drawing of the original patent, to which all the questions 
have been directed. Now, please answer whether there is anything 
either in the specification or the drawing that indicates that the 
bung indicated by 6 at the base and c at the top is anything but one 
piece of metal throughout? 


Objected to as misquoting the part 6. 


A. Under the limitation called for in the question the drawing 
does seein to indicate that it is the same piece of metal, but the 
specification of the said original patent quite as plainly says it is a 
different piece of metal, for, after describing the bung of the fount- 
ain and its “neck, 6,” it says: “Said neck receiving, or having 
screwed into it a screw coupling, c, secured by a nut and washer, de, 
on the exterior of an outer end cap, B, for making connection.” 

Now, it is very evident that if the portion at 5, at the base, 

1346 as spoken of in the question, is the same piece of metal as 

the part at c, at the upper end, they would not be so screwed 
together, as distinctly expressed in such language. 

X Q. 76. Now, why do you say that the neck 5 of the original 
patent is made of block tin? 

A. For the reason that it says in the specification of the said orig- 
inal patent, after describing the form of the body of the fountain, 
which is made of block tin, “the same constituting the tin lining of 
the fountain and being piovided at one of its ends with a neck, b,” 
for the introduction of the usual or any suitable connections by 
which the fountain is charged and contents drawn off. 

X Q. 77. How does the quotation given in your last answer show 
that this neck 6 is of block tin? 

A. It seems to me very evident from the fact that if the fountain 
itself is to be formed of tin, which is for the express purpose of keep- 
ing the waters or contents pure, the neck through which the said 
liquids were to pass both in filling and emptying would require to 
be of the same material or one equally as good, and in describing 
the peculiarity of the lining it provides that one of its ends be fur- 
nished with a neck through which the waters are to pass both in 
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filling and in emptying, and the said specification of the original 
patent further provides that the said fountain shall have an exterior 
shell, and that the “said body C closely surrounds or fits over the 
tin lining A,” 

Now, any one can see that this is the fact with reference to this 
outer shell, and inasmuch as no other metal is mentioned I do not 
see why it is not a perfectly plain inference that the said neck shall 
be formed of block tin or the same as the body of the fountain, or 
at least shall be so covered with it as to prevent any corrosive action 
of the liquid. 

X Q. 78. Do I understand you to regard the making of the neck 
of block tin as an essential feature of the fountain, as described in the 
original patent ? 

A. No, I did not which to be so understood, but, on the contrary, 
so much of it as is exposed to the action of acidulated water shall be 
covered with the same kind of substance as the body of the fountain 
to prevent corrosion and thereby poisoning of the water. 

X Q. 79. Do I understand you to regard it as an essential feature 
of said original patent that the lower part of the piece of metal which 
extends up through the shell shall be either block tin or covered 
with block tin to prevent contact with the contents of the fountain 
with any deleterious metals in this part marked 6 ¢ ? 

The same objection. 

A. [ understand that its inner face must be covered with the same 
or equivalent material to the lining or body of the fountain, which 

is formed of tiii. : 
JAT X Q. 80. What material would be equivalent to tin ‘for this 
purpose ? 

A. I don’t know of any that would be so good. 

X Q. 31. Question repeated. 

A. [ suppose that some of the alloys of tin with silver might 
answer the purpose, but I do not know. ; 

X Q. 82. Is there any other material you can suggest which would 
be an equivalent ? 


A. I suppose it might be coated with some sort of an enamel that 


would prevent corrosion, of which there are various kinds. 


X Q. 83. If the piece of metal indicated by the letters 5 ¢ in figure 


2 of the original patent was made all of brass and either uncoated 
to protect it from corrosion or merely washed with tin would you 
then regard such a brass lining as in substance the neck b of said 
original patent? 

A. Not in view of what I have already said concerning my under- 
standing of the language used in the specification of the said patent 
for the provision of a neck, where the specification says, after speak- 
ing of the body of the fountain, “ the same constituting the tin lining 
of the fountain, and being provided at one of its ends with a neck, 
b, * * * said neck receiving or having screwed into it a screw 
coupling, c.” 

X.Q. 84. Then do you regard it as essential to the neck of said 
original patent that it should at its lower end be of the same ma- 
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terial as the lining of the fountain, and that it should receive and 
have screwed into it a screw coupling for the fountain cock? 

A. Not so much as that, but I mean to say that it shall be covered 
or faced with the same material. 


Adjourned to Thursday, March 8, 1883, at 11 a. m., complainant 
to have to and including April 23, 1883, to take his proofs. 


New York, March 8th, 1883—2 o’clock p. m. 


Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and F. 
H. Betts, Esq.. and E. C. Webb, Esq.,.of counsel for defendant. 


The cross-examination of J. Boyp Extort, Esq., continued by 
F. H. Berrts, Esq. : 


The witness desires to say, in view of a reconsideration of the lan- 
guage used in the said original patent, he does not regard it as essen- 
tial, or that it is actually expressed in the said patent, that the inner 
end of the bung shall be lined or faced with a non-corrosive sub- 

stance. It certainly is not absolutely expressed in the said 
1348 patent, and the conclusions that I made in my last answer 

are merely inferences of my own, drawn from the language 
which I quoted in my answers, and which I do not now regard as 
essential in making or producing a structure or fountain like that 
represented in the said patent. 


Adjourned to Monday, March 12th, 1883, at 11 a. m., and com- 
plainant’s time to take proofs in rebuttal is extended until April 
26th, 1883. 


New York, March 12th, 1883—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and F. 
H. Betts, Esq., and E. C. Webb, Esq., of counsel for defendant. 


The cross-examination of J. Boyp Ettor, Esq., continued by 
F. H. Betts, Esq. : 


X Q. 85. How do you understand from the original patent of Mat- 
thews, No. 128,411, that the bung piece 4c is secured in position so 
as to resist the pressure of the gases in the fountain? 


Objected to as assuming that the witness has at any time referred 
to the parts b c as one bung piece or has otherwise testified as the 
question assumes. 


A. I don’t find anything in said patent as specifically set forth for 
the fastening of the said bung in the neck of the fountain, but, as I 
understand the state of the art, it was provided with a flange on the 
lower or inner end of the said bung to hold it in position or to pre- 
vent its being driven out by the internal pressure of the gas. 

X Q. 86. Without such a flange, would the bung be able to resist 
the pressure of the gases in the fountain, or the mechanical force 
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used to screw down the nut d, which would tend to force or draw it 

out? 

A. Some agent would be required to hold the bung in position in 
the neck of the fountain, and, as I have already explained, the said 
fountain is provided with a neck, ), into which the screw coupling c¢ 
is secured by a nut and washer, d e. 

Now, this language used in connection with the state of the art 
shows that the said bung was to be fastened in—Ist, by the flange as 
had previously been done, if necessary ; and, 2nd, the coupling ap- 
jlied in the interior of the neck, as set forth in said language, which 
have taken from the original specification. 

X Q. 87. When you say “ some agent would be required ” do you 
mean some agent not specifically shown in the drawing of said 

sriginal patent? : 
1349 A. So far as the drawing in the said original patent is con- 

cerned, there is nothing distinctly shown for holding the said 
bung in position if it be assumed that the part marked bat oneend ande 
at the other represents thesame pieceof metal; but,as I haveexplained 
in previous portions of my testimony, this section is evidently made 
through the portion of the bung which has ribs on its opposite sides 
to hold it in position from turning in the neck ; but if the state of 
the art be followed in connection with the language quoted in my 
last previous answer, then the bung is held in the neck of the fount- 
ain both by flanges and screw threads and the coupling is held in 
position in the bung by screw threads. 

X Q. 88. You say “There is nothing distinctly shown” in said 
drawing. Is anything shown at all in said drawing for said pur- 
pose ? 

A. Nothing more than the juxtaposition of the parts. 

X Q. 89. Now, will you please take the sectional drawing of the 
Matthews fountain head as shown in his original patent, No. 128,411, 
which I have prepared and now hand you, and correct or alter said 
drawing so as to make it represent the flange of which you have 
spoken as to be understood from the state of the art and -the lan- 
guage of the specification of said original patent, and in any and all 
other means for holding the bung in position which you understand 
to be involved or inferred from the language of said original specifi- 
cation. Please make your alterations or additions to the drawing 
in red ink, so as to distinguish them clearly from the other parts of 
the drawing. 

A. In the first place, flanges were formed on the inner end of the 
neck to prevent its being forced out either by the internal pressure 
of the gas or drawing action of the external nut for compressing the 
packing, as represented by the red line at 1 in the said sketch, and 
this neck so provided with a flange extended up through the shell 
or body of the fountain, and was provided with a screw thread, as 
represented at figure 2 in said sketch, and into this neck the screw 
coupling was fastened—that is to say, the portion which I have out- 
lined with red ink and indicated by the figures 1 and 2, is the por- 
tion which represents the neck proper of the fountain, and is the 
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part, as I understand, to be indicated by the letter 6, which I have 
also marked in the said sketch or drawing. 


The sketch made by the witness is offered in evidetice and marked 
Defendant’s Exhibit Sketch Elliot Alterations of Drawing No. 
121,411, March 12, 1883, J. A. S., Ex’r. 


X Q. 90. As you have drawn the supposed alterations in the Mat- 
thews original drawings of patent No. 128,411 will you please tell me 
how the washer e does anything towards securing the separate part 
¢ in position ? 

A. It merely serves as a packing, which is compressed between the 

nut and the outer sheJl of the fountain. © : 
1350 X Q. 91. Now, please tell me in what way the nut d in the 

said drawing, as you altered it, can operate to secure the screw 
coupling ¢c? 

A. It serves as acheck nut to hold the coupling ¢ in position in 
its screw threads in the neck as well as serving as a compressing 
agent for packing the joint where the washer eis represented. 

X Q. 92. Is not the office of that nut d, as you have altered the 
drawing, rather to hold the part ) in position than part c? 

A. Of course ; it holds both parts in position ; first, by compress- 
ing the flange at 1 against the inner face of the fountain or pinch- 
ing the body of the fountain between the flange and the packing 
ate, but this is done by means of the intermediate coupling ¢c, which 
serves as a connection between the compressing nut d and the neck 
b—that is to say, all three of the devices co-operate together to hold 
the neck in position. 

X Q. 93. I suppose the screw coupling c, in the drawing as you 
have altered it, can be removed from the part 5 and the part d by 
simply unscrewing, can it not? 

A. Yes. 

X Q. 94. You don’t understand, then, do you, that the nut d holds 
the part ¢ tothe part b, that being accomplished by the screw thread- 
ing in red ink, as you have represented. Is not that so? 

A. No; as I understand it, and as I have already explained, the 
operation of the nut d is that of a check nut to prevent the turning 
of the part c—that is to say, by a compression upon the surfaces of 
the threads upon the part c in the neck 4, and, of course, [ can un- 
derstand that the several parts can be unscrewed or separated, as I 
have said in my last previous answer; but the effect of the combi- 
nation is to compress and hold the several parts together and just 
in proportion as the nut at d compresses the packing at e. 

X Q. 95. Do you understand that the flanges 1 1, which you have 
represented in the drawing, are to be attached to part 6 or the part c, 
or both, according to the phraseology used in said patent ? 

A. I understand that they are formed upon the inner end of 
the part 6, and, I may also add, upon the inner end of the part c 
when it is a portion of the part band merely formed with ribs to pre- 
vent the neck from turning, as was well understood in the prior state 
of the art. 
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X Q. 96. As you have altered the drawing, do you intend to rep- 
resent the said flanges as attached to the screw coupling ¢ or only to 
the part b? 

A. I intended to have them connected merely to the part 6. 

X Q. 97. Of what material do you understand those flanges to be 
formed under any construction that you have supposed ? 

A. Of the same material as the neck b, whatever that may be, and 
which I understand are usually formed of brass. , 

X Q. 98. Would it do to make said flanges of block-tin ? 

A. I suppose it would if made sufficiently heavy to resist the 
internal pressure and the drawing action of the external nut 

at d. 
1351 X Q. 99. Do you think it would practically do to construct 
a fountain with the part } and its flanges of block tin, espe- 
cially taking into consideration the fact that the interior of said part 
4 is formed with a screw-thread and the whole part is subjected to 
the violent strain of the nut, the pressure of gas in the fountain, and 
the wear of screwing and unscrewing couplings ? 

A. I don’t think it would be a very good method of forming such 
couplings ; it would, no doubt, answer the purpose for a few charges ; 
it would not, in my opinion, be the best method of constructing such 
fountains. 

X Q. 100. Would it, in your opinion, be what you would call a 
practical method of constructing such fountains ? 

A. I think not. 

X Q. 101. Do you think that it was intended by the said original 
patent to represent or direct that either the part 6 or any flanges 
formed on it should be made of block tin ? 

A. I ean scarcely say what is the most correct intention of con- 
struction to be represented by the said patent beyond the fact that 
the interior or body of the fountain is certainly explained as a vessel 
to be formed of block tin and to be provided at one of its ends with 
a neck }, and as no other metal is specified of which the said neck 
is to be formed I should suppose it was intended to be of the same 
material, as | have already explained in previous portions of my 
testimony; but the drawing does not represent it as being a section 
of the same substance as the lining or body of the fountain, and the 
state of the art shows that it mav be made of other substances, such 
as brass or other alloys of metals; therefore I do not understand that 
the said patent requires that the said neck or part } shall be made 
of block tin. 

X Q. 102. Do I correctly state your opinion on this point if I say 
that the original patent does not state of what material the part 6 is 
to be made, but that vou infer that it must mean that it should be 
formed of some hard material, such as brass, because if made of block 
tin the structure would not be a practical one ? 

A. I do not think it is correct to say that I draw such information 
from the patent in question; but, as I understand the subject, the 
said patent does not actually state of what material the said neck 
must be formed, and hence we are left to the devices as previously 


THE IRON CLAD MANUFACTURING CO. 557 


set forth in the state of the art, or the adoption of such materials as 
would be most suitable for such purposes. 

X Q. 103. Please answer the last question specifically. 

A. I supposed I had answered the previous question as definitely 
as could be consistent with the truth; but I can say this, that I do 
not infer from the said patent what kind of material the said neck 
should be made of, as it does not distinctly state. 


Recess taken till 2 p. m. 


1352 2 o’CLOCK P. M. 
After recess. 
Parties present as before. 


X Q. 104. Do I correctly state your opinion if I say that the origi- 
nal patent does not state of what material the part 5 is to be made, 
but that you infer from the state of the art existing prior to said pat- 
ent that such part 6 should be formed of some hard material, such as 
brass, because if made of block tin the structure would not be a prac- 
tical one? 

A. As to the last part of the question, I can say yes—that is, I do 
inter from the state of the art, and that only, that it should be made 
of some other substance besides block tin. 

X Q. 105. Did you ever see a soda fountain having a bung of 
block tin? 

A. No; not entirely formed of block tin. 

X Q. 106. Did you ever see a soda fountain without a neck? 

A. I don’t know that I ever did, or without a device correspond- 
ing to a neck. 

X Q. 107. What do you understand to be the function of the neck 
b, as described in the original patent No. 128,411? 

A. It is the thing connected with the inner lining or body of the 
fountain through which the fountain is charged and emptied, and 
it is the orifice through which the screw coupling or device that con- 
nects the cock which controls the discharging of the fountain with the 
said interior lining or body of the fountain itself. 

X Q. 108. Has it any other functions than those specified in your 
last answer ? 

A. It also extends through the outer shell of the fountain, and 
serves as a means of communication between the interior and exte- 
rior portions of the fountain, so as to form a continuous joint or con- 
nection between the exterior and interior surfaces of the body, the 
same as any neck is intended to do between the interior and exterior 
portions of the vessel. | 

X Q. 109. In the Matthews fountain, described in his patent No. 
128,411, do you regard the neck as a necessary part of the fountain ? 

A. I regard it as an essential part for the practical operation of 
the fountain, but I do not understand that it is specified as an essen- 
tial feature of the elements claimed in combination in said patent. 
In making this answer of course I do not presume to construe the 
claim of said patent, but it does not seem to me that the specifica- 
tions or the drawings in the said original patent specify distinctly 
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that the said block-tin fountain shall have a neck either of the same 
material, or of any other material for that matter, or that it shall be 
constructed with a neck of any kind; but if the specification is prop- 
erly considered in connection with the state of the art, then I am 
clearly of the opinion that a neck of some kind would be required 

to form a fountain as specified in the said original patent. 
1353 X Q. 110. Could anybody who attempted to construct a 

fountain such as described in said Matthews original patent 
make any practical structure for the purpose specified in said patent 
without providing the fountain with a neck substantially such as 
you understand the neck 6 to be? ) 

A. I think not. 

X Q. 111. Then for practical purposes the first claint of the 
reissue No. 8834 is no narrower than the claim of the original pat- 
ent by reason of the specification in it of the “neck 6” as an ele- 
ment? 

A. Well, as a matter of fact, it is more specific and therefore exclu- 
sive; but, practically, it may and probably does embody the same 
combination of elements. 

X Q. 112. I call your attention to the following words of the 
original patent: “Cis the exterior shell or body proper, made of 
gulvanized sheet steel,as may also be the end caps B B'.” Do you 
understand from that phraseology that the end caps are to be made 
of steel, or may they be made of some otlier metal ? 

A. I should infer from such language that they were to be made 
of steel. 

X Q. 113. If the end caps were made of some other metal than 
steel, such as copper or brass, would you consider the structure so 
made, if in other respects like that described in said original patent, 
as embodying the invention specified in the claim of said original 
patent? 

A. I do not think that I would regard the structure so formed of 
other substances or elements, unless they possessed all the peculiar 
characteristics of steel, or substantially all of them. 

X Q. 114. And, in your opinion, brass or copper ends made strong 
enough to resist the pressure of the gases would not possess such 
characteristics ? 

A. Not as I understand the subject, for the reason that I do not 
find either in brass or copper or any similar compound of metal the 
peculiar qualities of resistance to external blows usually termed 
“resilience.” or that principle which is necessary to serve as an 
external shell to such oe 2 as are to be transported from place to 
place as soda fountains, and which are subject to all kinds of exte- 
rior blows which may form ruptures not: only in the external but 
in the internal linings of such vessels. 

Now, as is well known, both brass and copper and even cast metal 
of almost any kind may be introduced into such vessels with sufti- 
cient strength to resist the internal pressure of the gases, but will 
not be adapted for receiving any violent concussions upon the exte- 
rior without destroying the interior surface, or in many instances 
destroying the walls of the vessel itself. 
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: X Q 116. How long has this property of resiliency in steel been 
nown { 

A. I suppose ever since steel was discovered as a metal different 
from iron. 

X Q. 116. Has iron this property ? 

1354 A. Very slightly, if at all. 

X Q. 117. I notice in the claim of the original pat- 
ent No. 128,411 the statement that the ends B B' are “soldered 
to the Jatter” (cylinder C) “in the manner substantially as described ;” 
please - from the body of the specification that portion of the 
phraseology which describes this “manner” of soldering the ends 
to the cylinder of the vessel. 

A. If the question, as I understand, is to be limited to the precise 
“manner ” as specified in the said original patent, then it would be 
difficult fur me to quote the precise language in which this opera- 
tion is described, for the reason that the said end caps are to be 
united to the cylindrical portion by the process of soldering, which 
is an operation in which the “manner” of uniting two things to- 
gether is well understood in the arts; but if the peculiar method of 
upplying the solder is alone to be considered, then the said union isto 
be made by “tin joints with pure tin, which, being a ringing metal, 
unites closely with the steel exterior to make a firm and durable 
joint, as other solders having lead in them will not do”—that is to 
say, the manner of soldering those joints must be with “ pure tin,” 
so as to make a firm and durable joint; and, furthermore, I may 
say that I find in the same specification, towards the accomplish- 
ment of this “manner” of soldering the joints, a non-conducting 
material, such as bands of brown paper, may be introduced between 
the lining and the steel body or outer shell to “ prevent” the tin of 
the lining from being melted by the heat used in making the pure 
tin joints.” Consequently the “manner” may have reference to 
three or four things set forth in the said specification in following 
the description as specified in the claim of said patent. | 

X Q. 118. Do I understand you to express it as your opinion 
that the manner referred to in the claim of said original patent 
wey both the use of pure tin for the joints and brown paper 

ands? 

A. No, not necessarily so. The language in said claim, as I have 
explained in my last previous answer, may include merely the idea 
of the insulating band of paper, or it may have reference to the use 
of the pure tin, or it may have reference to the lap joints which are 
to be united by the “ pure tin.” 

X Q. 119. You have stated, in answer to the 54th cross-question, 
that you think you understand the specification of said original 
patent in all its parts. I therefore wish you to state specifically 
what you understand from reading that patent to be referred to and 
included in the words “soldered to the latter in the manner sub- 
—— as described,” as used in the language of the said original 
claim ? 

A. In a general sense, I understand the language as referred to 
in the said claim has reference to the “ manner” of joining the ends 
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of the outer casing of the vessel to the cylinder by the process of 
soldering. This, in my opinion, is the plainest and simplest state- 
mentof the meaning of said claim so far as relates to the words “ sol- 
dered to the latter in the manner substantially as described.” 
1355 X Q. 120. What I want to know is what, in your opinion, 
are the essential churacteristics of the “manner” described ? ” 

A. As I have already stated— 

Ist. Overlapping the joints. 

2d. Using “ pure tin.” 

3d. The insulating material between the tin lining and the said 
joints of the outer shell. 

X Q. 121. Then, according to your opinion, a person who did not 
make such a structure, embodying such essential characteristics, 
would not embody in a structure the invention of Matthews as he - 
originally claimed in said original patent ? 

A. I do not wish to say that I would regard the said claim as re- 
quiring all of the elements which I have enumerated as. character- 
istic features of invention as embodied in said original patent, for 
the reason that it may be possible that the said joints or seams may 
be united by some other substance than that of pure tin, and they 
may also be united without using the same insulating element as 
specified in said original patent, and at the same time use pure tin ; 
but, at the same time, I think the peculiar essence of the invention, 
so far as pertains to the manner of uniting these portions of the 
shell, consists in making a perfect seam by the use of solder, and so 
as to make it as nearly smooth as possible throughout. 

X (). 121}. You have already stated three characteristics of the 
“manner ” of uniting the parts which you have specified as essen- 
tial. If essential, as you say, what authority is there for omitting 
any of them ? 

A. None whatever when the invention is practiced in perfection. 

X Q 122. Do you find any authority in the claim for omitting 
any of these essential steps or characteristics ? 

A. No. 

X Q. 122}. Then is it not true that in order to embody the inven- 
tion specified in said claim that all these essential steps and charac- 
teristics must be used ? : : 

A. Not as I understand such a claim, for the reason that the sev- 
eral steps, as I have specified them, are not distinctly enumerated in 
the claim itself, but are drawn from the specification and used by me 
under the words specified in the claim as “in the manner substan- 
tially as described.” 

X Q. 123. When such steps are included in the claim,as you have 
said, by the words “in the manner substantially as described,”’ is 
not that just as much of an incorporation as if they were specifically 
enumerated ? 

A. It is not so considered usually by the courts, although, as a 
matter of fact, the specification is the document which explains the 
meaning of the claim ; but,as I understand the subject, the inventor 
is bound by his claim, whether it be greater or less than described 
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in his specification, when considered in connection with the draw- 
ings which form a part of the same. 

1356&1357 XX Q. 124. As you stated that one of the essential 
characteristics of the manner of uniting the parts is by 

using “ pure tin,” please state whether, in your opinion, a person 

could embody the invention of the claim if he made his joints with 

solder having lead in it? : 

A. Yes; although it might be an imperfect imitation. 

X Q. 125. Do yeu think that one might dispense also with the 
paper bands or insulating material and yet use the invention as 
specified in the claim ? 

A. The paper bands may be dispensed with, no doubt, as set forth 
in said patent; but as to the dispensing of any insulating or cooling 
agent in the final operation of uniting the several parts of the 
shell I do not think possible—that is to say, where heat is employed 
in forming the said joints, or any of them. ‘ 

J. BOYD ELIOT. 


* * * * x * * 


1358 Circuit Court of the United States for the Southern District 
of New York. In Equity. 


ELIZABETH MATTHEWS, GEORGE MATTHEWs, and FREDERICK Mat- 
thews, as Executors of the Last Will and Testament of John Mat- 
thews, Deceased, Complainants, 


against 
THE Iron CLAD MANUFACTURING Company, Defendant. 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York: 


Elizabeth Matthews, George Matthews, and Frederick Matthews, 
all of the city, county, and State of New York, and citizens of the 
United States, bring this their bill of revivor against the [ron Clad 
Manufacturing Company, a corporation doing business in the city, 
county, and State of New York, and being, as your orators are in- 
formed and believe, incorporated under the laws of the State of New 
York; and thereupon your orators respectfully show— 

That John Matthews, late of the city of New York aforesaid, but 
now deceased, on or about the 13th day of August, 1879, exhibited 
his original bill of complaint in this honorable court against the said 
The Iron Clad Manufacturing Company,as defendant thereto, therein 
stating such several matters and things as are therein for that pur- 
pose more particularly mentioned and set forth, and praying that 
the said defendant, its agents and servants, might be perpetually 
restrained and enjoined by the order and injunction of this honor- 
able court from making, using, or vending fountains containing the 
inventions described and claimed in letters patent referred to in said 
bill, and that said defendant might be decreed to pay the profits 
unlawfully obtained by it by reason of previous infringements and 
damages thereby suffered by the said complainant. 
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And your orators further show that process duly issued against 
the said defendant, and that it appeared and put in its answer to the 
said bill, and that issue was subsequently joined by the filing of the 
replication, and testimony has been taken by both the complainant 
and defendant, but no final hearing hath yet been had in the said 

cause. 
1359 And your orators further show that the said John Mat- 

thews lately and on or about the 13th day of March, 1883, 
departed this life, having first duly made and published his last will 
and testament, in writing, dated the 14th day of August, 1880, and 
thereby appointed your orators executrix and executors thereof, who 
duly proved the said will in the surrogate’s court for the county of 
New York, and qualified as such executrix and executors, and took 
upon themselves the burden of the execution thereof, on the 29th 
day of March, 1883, and have thereby become and now are the legal 
personal representatives of the said John Matthews. 

And your orators further show that the said suit and proceedings 
have become abated by the death of the said John Matthews, and 
vour orators are, as they are advised, as personal representatives of 
the said John Matthews, entitled to have the said suit and proceed- 
ings revived against the said defendant, The [ron Clad Manufactur- 
ing Company, and to have the said cause put in the same plight and 
condition as the same was In previous to the death of the said John 
Matthews. 

To the end, therefore, that the said defendant may answer the 
premises and that the said suit and proceedings which so became 
abated as aforesaid may stand revived and be in the same plight 
and condition as the same were in at the time of the death of the 
said John Matthews or that the said defendant may show good cause 
to the contrary— 

May it please your honors to grant unto your orators the writ of 
subpeena issuing out of and under the seal of this honorable court, 
to be directed to the said The Iron Clad Manufacturing Company, 
thereby commanding it, by a certain day and month and under a 
certain penalty, to be and appear in this honorable court, then and 
there to show cause, if it can, why the said suit and proceedings 
therein had should not stand and be revived against it and be in 
the same plight and condition as the same were in at the time of the 

abatement thereof, and, further, to stand to and abide by such order 
and decree in the premises as to vour honors shall seem meet. 

And your orators shall ever pray, &e. 

FREDERICK MATTHEWS. 

BRIESEN & STEELE, 

Complainants’ Solicitors. 


A. V. BRIESEN, Of Counsel. 
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Unitep States oF AMERICA. 


SouTHERN District or New 3 
City and County of New York, 


On this tenth day of May, 1883, before me personally appeared 

Frederick Matthews, one of the above-named complainants, who, 

being by me first duly sworn, did depose and say that he had 

1360 read the foregoing bill of revivor subscribed by him and 

knows the contents thereof, and that the same is true of his 

own knowledge, except as to the matters therein stated to be alleged 
upon information and belief, and that as to those matters he 


lieved it to be true. 
FREDERICK MATTHEWS. 


In witness whereof I have hereunto set my hand and affixed my 
notarial seal this tenth day of Mav, 1883. 
[SEAL. ] WILLY G. E. SCHULTZ, 
Notary Public, Kings County, N. Y. 
Certificate filed N. Y. Co. 


* * * * * * * 


1361 Cireuit Court of the United States for the Southern District of 
New York. In Equity. 


ELIzABETH MatTHEws, GEORGE MATTHEWs, and FREDERICK Mart- 
thews, as Executors of the Last Will and Testament of John Mat- 
thews, Deceased, Complainants, ' 


against 
THe Iron Crap MANUFACTURING Company, Defendant. 


The answer of the Iron Clad Manufacturing Company, the above- 
named defendant, to the bill of revivor of Elizabeth Matthews, 
George Matthews, and Frederick Matthews, the executrix and ex- 
ecutors of the last will and testament of John Matthews, deceased, 
the above-named complainants. 


This defendant, answering, says— 

I. That it admits that John Matthews, late of the city of New York 
aforesaid, but now deceased, exhibited his original bill of complaint in 
this honorable court against this defendant, as alleged in said bill of 

revivor. 
1362 II. That it admits that process duly issued against it, and 
that it appeared and put in its answer to the said original bill, 
and that issue was joined and testimony taken by both parties, as 
alleged in said bill of revivor. 

III. That it admits, upon information and belief, the truth of the 
averments and allegations in said bili of revivor relating to the death 
of said John Matthews, the making and publication of his last will 
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and testament, the appointment of the orators as executrix and ex- 
ecutors, the proving of the will, and that the said orators thereby 
became and now are the legal personal representatives of the said 


John Matthews. 


IV. This defendant, further answering, alleges and charges the fact 


to be that the proofs for final hearing in the said cause had not been 


closed at the time of the abatement thereof, and that further proofs 


for final hearing, both oral and documentary, are yet to be taken and 
introduced by both the complainant- and defendant upon the revival 
thereof. 
IRON CLAD M’F’G CO. 
JOHN J. HINMAN, V. P. 
1363 BETTS, ATTERBURY & BETTS, 
Solicitors for Defendant. 
FREDERIC H. BETTS, 
ERNEST C. WEBB, 
Of Counsel for Defendant. 


STATE OF New YORK, - 
City and County of New York, f~' 


John J. Hinman, being duly sworn, deposes and says that he is 
the vice-president of the Iron Clad Manufacturing Company, the 
above-named defendant; that he has heard read the foregoing an- 
swer subscribed by him, and that the same is true, except as to the 
matters therein stated on information and belief, and as to those mat- 
ters he verily believes them to be true. 


- JOHN J. HINMAN. 


Subseribed and sworn to before me this 1st day of June, A. D. 1883. 


[L. s.] W.S. HOLBROOK, 
Notary Public, Kings & New York Co’s. 


[Endorsed :] U.S. cireuit court, south dist. of New York. 
Elizabeth Matthews e¢ al. vs. The Iron Clad M’f’g Co. An- 
swer. Betts, Atterbury & Betts, def’t’s sol’rs. U. S. circuit court. 
Filed June 4, 1883. Timothy Griffith, clerk. 
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1365 United States Circuit Court, Southern District of New York. 
ELizABETH Matruews and Others 
vs. 
THE Iron Crap MANUFACTURING COMPANY. 


New York, June 8, 1883. 
Mr. John Matthews having died since the last proceedings and the 
suit having been duly revived,the present proceedings are n con- 


tinuation of those in the original suit of John Matthews us. The Iron 
Clad Manufacturing Compan v. 


This meeting is pursuant to notice. 
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Present: A. V. Briesen, — of counsel for complainants, and E. 
' ©. Webb, Esq., of counsel for defendant. 
Defendant's counsel requests an = rnment of this examination 
’ until 2 p. m. to-day to enable Mr. F. H. Betts, who has had charge of 
the cross-examination of Mr. Eliot, to be present, Mr. Betts being en- 
gaged in court this morning. 
Recess taken till 2 p. m. 


2 O'CLOCK P. M. 
After recess. 
Present: Counsel as before; also F. H. Betts, Esq., of counsel for 
defendants. 


The cross-examination of J. Boyp E tot, Esq., continued by 
F. H. Betts, Esgq.: . 


X Q. 126. In your opinion would any vessel which was not en- 
cased by a cylinder made of steel, with ends soldered to such 
1366 steel cylinder in the manner of soldering described in the 
Matthews patent No. 128,411, embody the invention specified 

in the claim of that patent ? 

A. My opinion is that the vessel should be encased by a steel 
cvlinder with ends soldered or fastened in an equivalent manner to 
that described in the said patent in order to embody the invention 
therein specified and claimed. 

X Q. 127. In your opinion is it necessary in order to embody the 
invention claimed in said patent No. 128,411 that the ends B B! 
‘must be made of steel ? 

A. I do not so regard it, but I have no doubt the intention of the 
inventor at the time of said invention was that they should be prefer- 
ably made of steel. 

X Q. 128. Do you find in said patent any limitation as to the char- 
acter of the material out of which the end caps B B' must be made? 

A. I do not. 

X Q. 129. Any material, then, might be used for that purpose 
which could be soldered to a steel cylinder or attached in an equiva- 
lent way ? 

A. I suppose it could. 

X Q. 130. Would riveting be an equivalent way of making the 
attachment of the end caps to the cylinder ? 

A. No; I shouldn’t regard the riveting as equivalent. 

X Q. 131. Why not? 

A. Because it is a different method for uniting or fastening pieces 
of metal together. 

X Q. 132. Would the kind of soldering known as “ brazing ” be 
an equivalent way of uniting the end caps to the cyiinder? 

A. I should regard that as in the same class of means or devices 
fur fastening metal surfaces together, as it is accomplished in sub- 
stantially the same manner, only at different degrees of temperature. 
The brazing process merely requires a higher degree of temperature 
as compared with that of soldering. 

X Q. 133. Suppose the end caps were united to the cylinder by 
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solder having lead in it, such as is referred to in the specification of 
patent No. 128,411, as incapable of making “a firm and durable 
joint,” would you regard that manner of uniting the end caps with 
the cylinder as the equivalent of the “manner” specifically de- 
scribed ? 

A. I would, though in an imperfect manner. 

X Q. 134. Suppose the vessel described in the Matthews reissue 
No. 8834 were modified by forming two necks with corresponding 
bung-holes and bungs in the shell instead of one neck, as shown in 
the drawings of said reissue, would you regard such a vessel as sub- 
stantially that specified in said reissue? - 

A. Under a general construction and interpretation of the patent 
I suppose it would be; but, referring specifically to the first claim 
of the said reissue, I do not think it isintended tocover anything more 

than the tin-lined vessel with its neck as specified in said claim. 
1267 X Q. 135. Do you think it would be a substantial depart- 

ure from and enable a person to escape even said first claim if 
he varied the construction by making two necks with corresponding 
bungs and bung-holes instead of one? 

A. I would not so regard it. 

X (. 136. Suppose one of such necks and its corresponding bung 
and bung-hole was at the top of the vessel and one at the side, would 
the vessel so provided with necks embody the invention of said re- 
issue? 

A. I am unable to say, as the actual answer to such a question 
belongs strictly to the court. My own opinion about the matter is 
that the said patent embodies merely and only the invention of a 
separate lining, with a neck or opening for the introduction and 
withdrawal of the liquids, and without reference to any other necks 
or openings in any other place or places through the said vessel. 

X Q. 137. Do you think that an inner vessel which was attached 
to the outer vessel by more than one neck would not be such a sena- 
rate vessel as is referred to in the Matthews patent? 

A. That depends somewhat upon where the said connections were 
made, as, jor example, if there were two openings from the inner 
vessel through the outer one and opposite to each other, then I would 
regard such a construction as not strictly in accordanae with the in- 
vention set forth in the said patent ; but I suppose that two such open- 
ings might be made side by side in the same head or end of the ves- 
scl and yet not interfere materially with the invention as specified 
and claimed in said patent. 

X Q. 138. You say that if the two openings were opposite to each 
other such a construction would not be “ strictly in accordance ” with 
said patent. Please state whether such a construction would be, in 
your opinion, a substantial embodiment of the combination of the 
inner vessel with the outer casing or shell described in said patent; 
and, if not, why not? 

A. I do not so regard it, for the reason that, as I understand the 
said patent, the inner vessel or lining is to be entirely free and dis- 
connected from the outer covering or shell, except at the neck, so 
that any differences in expansion or contraction would not affect the 


© 
SS a ent st na em ee cena 


ee ee ee ow 


THE IRON CLAD MANUFACTURING CO. 567 
said lining or interior vessel, which would be the case if connections 
were made opposite to each other, and which would serve as fixed 
points, between which the said lining would be held under different 
degrees of expansion and contraction. 

X Q. 139. Do you mean to say that you regard such a separate 
and disconnected inner vessel or lining to be an essential element 
of the three first claims, or does your opinion, as specified in the 
last answer, relate only to the first claim, which specifies a neck? 

A. I regard such separation as belonging to all of the claims in 
said patent, for the reason that it is so represented in the drawing 

and is specified as a separate and distinct vessel or one which . 
1368 actually forms the fountain itself, and which is merely to be 

supported by the exterior shell, which is to be made in sec- 
tions and applied around the inner vessel after it is formed. 

X Q. 140. Suppose necks were formed at the sides of the vesse) at 
one or more places not opposite the neck and top head, do you think 
that the formation of such necks would take the structure outside 
of the invention specified in the first three claims of said reissue 
883-4 ? 

A. Not if they were formed in the same way as the neck or lining 
in the inner vessel, as represented in the said patent. 

X Q. 141. Then, according to your opinion, two necks opposite to 
each other in the structure would take the structure outside of Mat- 
thews’ invention; if one ne:k was in the head and one in the side 
of the vessel the structure would be in the invention ; is that your 
view ? 

A. It might or might not be. It is very evident to my mind that 
the invention requires the absolute freedom of expansion or contrac- 
tion of the inner vessel, as compared with the outer case or shell, and 
consequently any points of fastening that are in opposition to each 
other are contrary or opposed to the invention ; consequently, I can 
understand that a connection can be made at one end of the cylin- 
der and another on the side without materially injuring or affecting 
the combination ; but where those connections are in opposition to 
each other—as, for example, at opposite ends or at opposite sides— 
then the constant tendency to expansion and contraction is not com- 
pensated for, and hence | do not regard such connection as being 
properly within the construction set forth in said patent. 

X Q. 142. You have spoken of the necessity, in your opinion, that 
the inner vessel or lining must be separate and detached from the 
outer causing in order to embody the Matthews invention. Do you 
mean to say that a vessel, in other respects like Matthews’, but in 
which the inner vessel or lining was soldered to the outer casing at 
various points around its circumference, would not embody the coin- 
bination claimed in said reissue? 

A. No; I do not. If the inner vessel be first formed complete, so 
as to make a continuous fountain, then I do not suppose that the 
mere attachment of it at different points to the outer shell or cover- 
ing would take it out of the Matthews invention, but the projection 
of necks or similar exterior connections through the outer shell or 
casing would, in my opinion, materially deteriorate from the best form 
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of construction of such fountains, as the opportunity for variations 
of expansions and contractions would be thereby limited. 

X Q. 143. Then you do not regard it as material, from the ques- 
tion of the embodiment of Matthews’ invention, that the inner ves- 
sel or lining should be wholly detached from the shell, except at the 
neck ? 

A. No; I do not, although I think it is the best method of con- 
struction and the one evidently intended by Matthews in embodying 

his invention. 
1369 X Q. 144. Suppose, then, that the inner vessel or lining 
wus attached to the outer shell at all parts the structure would 
still embody Matthews’ invention, would it? ~ 

A. I think so, if it were possible to first construct a continuous 
vessel of tin and then incase it with a shell or covering and then 
fasten the inner and outer vessels together by some process of sweat- 
ing or otherwise, which I understand has not yet been done, would, 
in my opinion, form a structure embodying the Matthews invention. 

X Q. 145. You think, then, the gist of the Matthews invention 
lies in the order in which the parts are put together ? 

A. Not exactly so, but essentially of the materials of which the 
fountain is formed—that is to say, first forming a vessel of sheet- 
block tin complete, and so as to preserve the water of contents free 
from contact with any injurious elements, then providing a sur- 
rounding covering or shell to give the required support or strength 
to the said continuous tin fountain, and consequently I do not re- 
gard the invention as consisting in the order in which the parts are 
combined, although it is a fact that the inner vessel must be formed 
complete before the surrounding shell or covering can be applied. 

X Q. 146. Suppose the parts of the outer shell marked as the cy]- 
inder C and the head B! were first attached together and then a 
cylinder of sheet tin is formed and one of its heads formed upon it, 
and the inner vessel, thus partly finished, was inserted into the outer 
easing and fastened there by soldering, either all over the surface or 
at a number of points, and then the other head of the inner vessel 
was put on and soldered fast to the inner cylinder, and then the 
other cap B was afterwards put on and soldered, would such struct- 
ure embody the combinations comprised in the first three claims of 
reissue 8834 ? 

A. It would, as I understand the subject. 


Adjourned to Saturday, June 9th, 1883, at 11 o’clock a. m. 


New York, June 9th, 1883—11 o’clock a. m. 
Met pursuant to adjournment. 
Present : Counsel as before. 


The cross-examination of Mr. J. Boyp Exror continued by 
F. H. Brrts, Esq.: 


X Q. 147. Suppose a vessel, having an inner vessel or lining and 
an outer casing In sections, was made in all respects like the struct- 
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ure described and claimed in the Matthews reissue 8834, ex- 
1370 cept that the neck of the inner vessel and the bung of the 

bung-hole of the outer vessel was located in the centre of the 
base or lower head instead of the centre of the top or upper head, 
would such structure, in your opinion, embody the invention of the 
first three claims of reissue 8834 ? 

A. I think not. 

X Q. 148. Then the turning of the Matthews vessel in reissue 8834 
upside down would destroy the invention, would it? 

A. Not necessarily so, for the reason that it could not be used asa 
soda fountain turned upside down in the manner suggested. 

X Q. 149. Would it, if turned upside down, be the structure de- 
scribed in the first th ree claims of reigsue 8834 ? 

A. So far as pertains to the organization or combinations of ele- 
ments apart from their location, it would be the same kind of 
structure. | 

~ te 150. Please answer the question specifically. Question re- 
read. 

A. I believe it would. 

X Q 151. Suppose the structure described in reissue 8834 were 
modified in the following manner: Instead of the tin vessel or lining 
being constructed separately, suppose the central part was first fitted 
to the outer cylinder C, the ends of the lining being bent or lapped 
over the edges of the cylinder, and then the heads of the interior 
vessel or lining were placed upon each end so as to come in contact 
with the a portions of the cylindrical part of the lining 
and there soldered, and the heads were then placed over the whole 
and soldered in position, would such structure so formed embody 
the invention of the first three claims of the Matthews reissue 8834? 
I now make a drawing showing a sectional view of the structure in 
question and exhibit the same to you, in which the red lines indi- 
cate the lining or interior vessel. 


Complainant’s counsel objects to the question as hypothetical and 
not cross-examination, and the witness is informed that the com- 
plainant has not called him as an expert witness on any matter ex- 
cept those already submitted to him, and that complainant’s counsel 
does not wish to be responsible to the witness for his charges in testi- 
fying under the cover of cross-examination as to matters not involved 
in the direct examination. 


A. If it were possible to combine the parts, as suggested in the 
question, so that the interior vessel could be completed before the 
outer shell was applied, then I would say that I regard such a struct- 
ure as being within the terms of the said patent. 


The drawing shown the witness is offered in evidence and marked 

Exhibit Eliot Cross-Examination Fountain Sketch No. 1, June 9, 
1883, J. A. S., Ex’r. 

1371 X Q. 152. Assuming that the several parts of the lining 


and casing were put together in the order and in the manner 
specified in the 151 X Q., so as to produce a structure shown in the 
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A. Yes; that is exactly what I intended to have reference to, and 
which is illustrated in Eliot sketch, Dec. 19, 1882. 

R. D. Q. 160. And is not, in that aspect of the case, the bung com- 
posed of the neck of the lining and of the screw coupling, both of 
which are intimately connected with each other? 

A. That is the fact. 

R. D. Q. 161. To any one skilled in the art to which the manu- 
facture of soda-water fountains relates, is it or not clear from the 

vatent 128,411 and its reissue that the screw coupling itself is not 
intended to be made of tin, or do you think it a defect in the patent 
that the material of the screw coupling is not specified therein ? 

A. I think, in view of the knowledge that existed at the date of 
the Matthews patent or invention, it is not necessary to specify of 
what material such coupling shouid be made, as it was well known 
that they were required to be made of such material as would resist 
the pressure, and heume it was not necessary to mention it in the pat- 
ent, as any one skilled in such matters would readily know what to 

make them of. 
1374 R. D. Q. 162. I take it from your answer to the 75th X 
question that you find the original patent 128,411 to be defec- 
tive or not sufficiently clear in respect to the matters pointed out in 
that answer. Is that what you intended to convey ? 

A. My intention was to convey the idea that the patent did not 
distinctly set forth the fact as to whether it was to be the same 
piece of metal or not. 

R. D. Q. 163. And has this lack of clearness been cured or not by 
the reissue 8834? 

A. It has. 

R. D. Q. 164. And is this correction in the reissue 8834 based upon 
any change in the construction of the parts, or what? 


A. No; it is not due to any change in the construction, but merely . 


a correct representation of the drawing, as I explained in my direct 
testimony and illustrated in Complainant’s Exhibit Eliot Sketch, 
December 19, 1882. 

R. D. Q. 165. Is the drawing in either of said patents absolutely 
incorrect ; and, if not, what do you mean by a correct representation 
in the last preceding answer ? ' : 

A. No, neither of them are incorrect, and it would have been bet- 
ter for me to have said another view of the apparatus, or, as I illus- 
trated in said sketch, a view taken at a right angle in the reissue to 
the one represented in the original at Fig. 2. 

R. D. Q. 166. In answering X Q. 79 did you or not have in your 
mind the present state of the art which would include patent 
179,583, Complainant’s Exhibit D, or did you limit that answer 
strictly to a consideration of the original patent 128,411? 

A. I must have included in my mind the present state of the art 
instead of limiting myself strictly to the construction represented 
in the original patent 128,411, as I see by referring to the said orig- 
inl patent, and also to the reissue thereof, that the lining is not 

continued over the inner end of the bung; neither is it described 
as being so formed ; but in the patent 179,583 I find that the lining 
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is carried over the face of the metallic bung so as to completely 
cover it, and thereby prevent the water being contaminated by the 
brass, and this is the method which is practiced at the present time. 
R. D. Q. 167. Does or not the same correction apply to your 
answer to the 84th X question ? 
A. It does. 


Recess taken till 2 p. m. 


1375 | 2 o'CLOCK P. M. 


After recess. 
Parties present as before. 


R. D. Q. 168. How came you to say, in answer to X Q. 85, that, 
as you understand the state of the art, the bung shown in patent 
128,411 was provided with a flange on the lower: or inner end; to 
which state of the art did you refer then—the present or the 

rior ? 
; A. I had in my mind the ordinary method of fastening such bung 
as Me appr in the patent 8837, Complainant’s Exhibit B, and 
which is evidently a very practical method. 


Defendant’s counsel, who has just appeared, at 2.10 p. m., objects 
to question 168 as incompetent and as seeking a contradiction of the 
testimony given by this witness. . 


R. D. Q. 169. State whether or not the manner of fastening the 
bung or coupling ¢ to the lining, as shown in the original patent 
128,411 and the reissue thereof, 8834, is, in your opinion, a practical 
mode of joining said parts. 


Defendant’s counsel states that, until just informed to the con- 
trary by Mr. Briesen, in reply to an enquiry, he understood that 
objection to questions asked on redirect examination was reserved 
to Mr. F. H. Betts, which was the course followed upon the direct 
examination of Mr. Eliot ; counsel, therefore, made no objections at 
the time the questions were put, but now desires the examiner to 
note the following objections to questions 166 and 167: 

Objected to as incompetent and as seeking a contradiction of the 
testimony given by this witness on his cross-examination. 


A. Under the various explanations that I have given concerning 
the combination of the said bung with the lining, and in view of the 
state of the art for fastening said articles in position—namely, by 
soldering or otherwise fastening them together, I have no doubt 
about the practical character of the method of joining them as rep- 
resented in either or both the said patents. 

R. D. Q. 170. And what is that method, as you understand it 
from both of said patents ? 

A. First, as represented in the original patent, it extended through 
the neck of the lining, having ribs on its opposite side, which pro- 
jected out through the neck and into the lining itself, which pre- 
vented it from turning on its axis; and, second, in the reissue, 
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where it is represented as extending through the neck of the 
1376 lining and there held by pressure of the neck around the bung, 

and in which position it could be held by soldering the two 
parts together, and which was a common method of fastening such 
parts In position. 

R. D. Q. 171. In view of the fact that vou have stated that the 
screw coupling of the cock is shown in figure 2 of patent 128,411 
and reissue 8834, I do not quite understand what you mean by the 
words in answer to X Q. 87, “ The coupling is held in position in the 
bung by screw threads.” Will you please make your meaning in 
that respect clear? 

A. I had reference solely and distinctly to the shank of the cock, 
which has screw threads on its exterior to connect it with the screw 
threads on the interior of the bung bc, and by which it is held in 
position, and which is represented in position in the patent 8834. 

R. D. Q. 172. With reference to your answer to the 89th X ques- 
tion, of what material is‘the part which you marked 1 in Defend- 
ant’s Exhibit Sketch Eliot Alterations of Drawing No. 121,411 sup- 
posed to be made, under the state of the art as existed at the time 
patent 128,411 was obtained ? 

A. I believe they were generally made of brass or some composi- 
tion equivalent thereof in strength and density. 

R. D. Q. 173. In answer to Q. 169 you state that such bungs were 
fastened by solder or otherwise at thet time. ! wish to know 
whether solder, as a means of connection, would also be indicated by 
the line 1 in that sketch ? 

A. That would be the place to put the solder in order to properly 
attach the bung to the lining. 

v. D. Q. 174. Have you had much experience in preparing appli- 
cations for patents to be submitted to the Patent Office ? 


Objected to as not proper on the redirect. 


A. I have prepared several thousand such applications during the 
last twenty-five years. 

R. D. Q. 175. If the manner of attaching bungs to vessels was 
known would any attorney, in your opinion, have deemed it neces- 
sary to show the line of solder by which such a bung was fastened 
to the vessel ? 


Objected to as incompetent and as calling for a mere conclusion 
of the witness. 


A. | would not regard it as essential to attempt to show any such 
line. I would not do so myself, and do not suppose that any 
other one preparing such a case would make such an attempt. 

kh. D. Q. 176. In connection with that line of solder 1, which ap- 
pears in your sketch marked Eliot Alteration of Drawing, what dif- 
ficulty, if any, exists in understanding how the nut d holds the screw 
coupling in position ? 


1377 Objected to, as the witness has not said that the line marked 
1 of said sketch is intended to indicate solder, but, on the con- 
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trary, has sworn that said line is intended to represent the flange of 
the bung. 


R. D. Q. 177. Did you hear the objection to Q. 176; and, if yea, 
will you please answer that question, and also the said objection ? 


Objected to as incompetent. 


A. First, I can say that that line 1 was intended to represent a 
flange —_ the bung, and may be formed of a flange of solder in-— 
troduced around the inner end of the bung, and when so fastened I 
can sce no difficulty in holding the bung in position by the surround- 
ing nut d, which compresses the packing at e, between it and the 
external shell, and thereby binds the several parts together. 

R. D. Q. 178. Even if the line of solder which you have shown at 
line 1 in your said sketcli were entirely omitted and the bung c held 
in position in the manner actually illustrated in the original patent 
128,411 and its reissue, would or would not the nut d properly assist 
in holding the said bung in position on the outer shell B, and to 
maintain all the other parts duly connected ? 


The same objection as to Q. 176. 


A. Certainly it would. 

R. D. Q. 179. What made you continue the screw thread in that 
sketch downwardly, so as to separate the lugs from the body of the 
bung c? I refer in this connection to your answer to the 93d cross- © 
question. 

A. When I made the said drawing I had in my mind the intro- 
duction of a sleeve or a tube through the neck, or that which would 
correspond to a neck for the lining, and not merely to the ribs or 
lugs represented in section at Fig. 2 of the original patent. 

R. D. Q. 180. What did you mean in your answer to Q. 95 by 
intimating that the part b, which is the neck of the lining, may also 
be a portion of the part c, which is the bung? 

A. I meant when it was formed of the same piece of metal—as, 
for example, when a portion of the bung also serves the purpose of 
a neck—that is to say, when a plain hole is formed through the 
upper end of the lining and the bung extends through said hole, and 
thereby serves both as a neck and bung or coupling for the cock. 

R. D. Q. 181. Is it not true, Mr. Eliot, that when cross-questions 
99 and 100 and 101 were asked you, you’ had only the drawing of 
the original patent 128,411 before you, and that by the form of the 
cross-questions you were led to disregard the statement 'n the speci- 
fication that 6 is the neck of the lining? 


1378 Objected to— 
Ist. That at each examination all the patent exhibits have 

been on the examination table and accessible to the witness. 

2d. As leading. 

3d. As seeking a contradiction. 

Counsel for complainant in reply to the above objection states 
that it is not true that the witness was permitted to have anything 
but the drawing of the original patent before him, and reads cross- 
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question 75 to show that such was the purpose and effect of defend- 
ant’s counsel’s action, which he is now anxious to deny. 

And counsel for the complainant asks the examiner to certify if 
he still remembers the fact that the witness was required by defend- 
ant’s counsel to confine himself strictly to the drawing of the origi- 
nal patent on the day question 75 was propounded, and also in the 
subsequent examination. 

Defendant’s counsel replies that his first objection was simply to 
show that the exhibits were here. Defendant’s counsel also sub- 
mits that the specification of the original — is annexed to the 
draw.ng, and that said specification and drawing are now lying on 
the table. side by side before the witness in the same manner as they 
have been used by him at every examination at which defendant’s 
counsel has been present. 

The examiner’s clerk states that it is so long ago that he does not 
remem ber. 


A. I do not remember the exact circumstances concerning the 
use of said patent at the time said questions were asked me; but I 
remember that the request was made at one time that I should con- 
fine myself to the drawing, and I have no doubt that if I had had 
reference to the specification at the time I answered said questions 
I should not have inade the distinctions in said answers. 

R. D. Q. 182. Did you mean to testify by your answers to cross- 
questions 99 and 100 that a practical method of constructing a 
fountain is not shown and described to those skilled in the art in 
patent 128,411? 

Objected to as seeking a contradiction. 


Counsel for complainant denies that he seeks a contradiction, in- 
asmuch as questions 99 and 100 do not refer to the patent, while 
question 182 does. 

A. No; I did not. 


Adjourned to Wednesday, June 13, 1883, at 10.30 a. m. 


1379 New York, June 13th, 1883—10.30 o’clock a. m. 
Met pursuant to adjournment. 


Present: A. V. Briesen, Esq., of counsel for complainant, and E. 
C. Webb, Esq., of counsel for defendants. 


The redirect examination of Mr. J. Boyp Exror continued 
by A. V. Brigsen, Esq. : 


R. D. Q. 183. Your answer to X Q. 104 does not seem to harmon- 


ize with the testimony given by you yesterday ; will you please ex- 
plain more fully what you meant by that answer? 


Objected to as seeking a contradiction. 
A. As I understand the subject now that connection might be 


made of block tin or any other composition adapted for the purpose. 
k. D. Q. 184. Is it not a fact that in answering X Q. 104, with the 


Co A LEON 


8 toes Ss ea ale Dito Celt 


—— 


lait Le 


ay et tng te 


THE IRON CLAD MANUFACTURING CO. 577 


drawing of the original patent before you, you regarded the part 5 
as the bung itself, as letter b in the drawing of the original patent 
points to the bung? 


Objected to as leading. 


A. I did so regard it, and assumed that it was part of the same 
connection. 3 
R. D. Q. 185. Was that due to the conviction which you have 
already expressed, that the particular construction of the neck of the 

lining is immaterial so long as there is a neck ? 


The same objection. 


A. Yes; so far as I can understand, in this connection the neck 
may be formed directly of the substance of the lining or a neck 
introduced through an opening in the lining and which forms a 
neck or connection from the interior surface through the outer shell 
or covering of the fountain. 

R. D. Q. 186. Was it a matter of importance, at the time the orig- 
inal patent, 128,411, was granted, to describe particularly the con- 
struction of the neck of a vessel, which neck was to be coupled to a 
pipe or cock ? 

A. No. It was well understood, as far back as 1863, in the patent 
to D. and T. Williams, No. 39086, June 30th, 1863, and also the pat- 
ent to William Gee, No. 93700, dated August 17th, 1869, and also 
the patent to Frederick Kubly, No. 101,889, April 12th, 1870, for 

improvement in bottles for gaseous liquids. 
1380 i. D. Q. 187. In answering X Q. 112 to 115, inclusive, you 

intimated that brass or copper would not be as useful in the 
shell of the fountain as steel, and that iron has but slightly, if at all, 
the properties which render steel advantageous for use in these 
structures. How does the material of the shell of Exhibit E com- 
pare with the material of the shell that is described in reissue 
8834 ? 

A. I have endeavored to make a careful examination concerning 
the structure of the said shell, and I am well satisfied that it is com- 
posed of steel or the equivalent thereof,and that in so far as regards 
the advantages of the use of such a metal it is very important in 
this combination, for the reason that the sheet steel of which these 
cylinders are composed will furnish much greater resistance in the 
manufacture of such fountains than any other of the elements, such 
as iron, copper, and brass, in proportion to their cost. 


Defendant’s counsel objects to this answer as incompetent rebut- 
ting testimony and as not proper on redirect, and calls the attention 
of the court to the fact that the complainant has failed to prove of 
what material the shell of Exhibit E is composed. 


R. D. Q. 188. Will you please look at the catalogue I now show 
you, and particularly at page 1 thereof, and state how the illustra- 
tion and description of the fountain on that page compares with 
Exhibit E? 
73—119 
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Objected to—Ist, as the paper shown the witness is in several 
pieces: 2d, as incompetent and immaterial, and, 3d, as not proper 
redirect examination. 


A. I have compared the said catalogue with the said Exhibit E, 
and I find that the title page of the said catalogue is for “a soda- 
water apparatus” and represents a picture or imprint which is 
styled a “steel fountain patented and manufactured by the Iron 
Clad Can Company, office, 23 Cliff street, N. Y.; factory, Green- 
point, L. 1.” 

On the Ist page of the said catalogue I find the same imprint of 
a “steel fountain ” as above referred to, and underneath I find the 
following description : : . 

“This fountain is double, the inner — being of the best quality 
of sheet tin encased in a shell of cast steel of superior strength and 
elasticity. 

“We claim for it the following advantages over all ether steel 
fountains now in the market: 

“Ist. Steel fountains of other manufacturers have both the upper 
and lower sections sweated or soldered on, the sweating on the lower 
section being done after the lining is put in and thus subjecting it 
to an intense and long-continued heat, greatly endangering the 
lining, any injury to which cannot be ascertained until the fountain 
is found to leak or the water discolored by contact with the shell.” 

Now, in comparing it with Exhibit E in this case, [ find that sub- 

stantially the same conditions exist, namely, that the fountain 
1381 is made double, the inner lining being of a good quality of 

sheet tin and the exterior of sheet steel; that they are joined 
in such a manner as to make them substantially one vessel composed 
of the lining of one substance to resist the action of the acid or 
decomposing agent, and the other, namely, the sheet steel, the ele- 
ment of strength and resistance to external blows, combined with 
lightness of material, all of which elements are embodied in Ex- 
hibit E in this case. 


Counsel for complainant offers in evidence the catalogue referred 
to in the foregoing question and answer, and the same is marked 
Exhibit Iron Clad Can Company Catalogue, June 13, 1883, J. A. S., 
examiner. 

Defendant's counsel objects to the introduction of this exhibit at 
this stage of the case as incompetent, not proper rebutting testimony, 
and not proper on redirect examination, and submits that the com- 
plainant appears to be reopening his case and endeavoring to sustain 
the charge of infringement by this redirect examination. 

Also because the circular introduced is composed of several loose 
pages, which have just been fastened together by complainant’s 
counsel. 

Counsel for complainant calls the attention of the court to the 
evident bad faith in which the last part of the objection is made. 

This statement is objected to as scandalous, irregular, and im- 
proper. 
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R. D. Q. 189. I notice that Exhibit E is marked as follows: “ Pat’d 
Apr. 6, 1875,” and that the defendant’s answer alleges that the arti- 
cles to restrain the manufacture, use, and sale of which this suit is 
brought are made under letters patent No. 161,845, of April 6, 1875. 
Look at the patent No. 161,845, of April 6, 1875, which was granted 
to Henry W. Shepard and to Robert Seaman, assignees of F. W. 
Weisebrock, for improvement in soda fountains, and state how the 
structure described in said patent and claimed therein compares with © 
the construction of Exhibit E, as you have found it. 


Counsel for complainant offers in evidence a Patent-Office copy of 
patent No. 161,845, and it is marked Weisebrock Patent, June 13, 
1883, J. A. S., Gx’r. 

Defendant's counsel objects to the question as incompetent and not 
proper rebutting testimony, as not proper on redirect, the said patent 
not having been referred to either on the direct or cross examination 
of this witness, and objects to the introduction of the patent offered 

for the same reason. 
1382 Counsel for complainant asks whether the objection also 
applies to the want of certification on the exhibit by the Com- 
missioner of Patents. 
Defendant’s counsel says no. 


A. 1 have compared the said patent with Exhibit E and find that 
they are identically alike in construction and mode of operation. 

R. D. Q. 190. How does the defendants’ assertion that their fount- 
uin is made under said patent 161,845 harmonize with their en- 
deavors to prove (Ist) that they don’t know how the fountain is 
made and (2d) that the bottom of the lining is not soldered to the 
cylinder of the lining, and which of their positions is best borne out 
by Exhibit E itself? 


The same objections as to the last question ; and, further, because 
the proof is that the construction of defendant’s fountains was changed 
after the factory was removed to Bushwick avenue, Brooklyn, from 
Greenpoint. 3 

Counsel for complainant protests against the foregoing statement 
as being incorrect, and not based upon the fact, and as indicating a 
desire on the part of defendants’ counsel to disregard their stipula- 
tion made at the time the opening proofs for the complainant were 
taken, which stipulation is in words as follows, to wit: “Counsel for 
defendant admits that the defendants, prior to the filing of the bill 
herein and since August 5th, 1879, has made and sold one or more 
fountains in all respects like Exhibit E.” 

And counsel for complainant now finds that defendant’s counsel 
thinks that he has proven his stipulation to be false and untrue, or 
otherwise must regard the stipulation as having been given with 
the intention of misleading complainant’s counsel. 

Defendant’s counsel states that in order to reply to the charge that 
his statement is “ incorrect and not based upon the fact” he desires 
to refer to defendant’s record, and he therefore requests the examiner 
to adjourn this examination for one hour, it being now nearly the 
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usual time of adjourning for recess, in order to enable him to ex- 


amine said record, complainant’s counsel refusing to permit him to i 
examine his printed copy of the same, as It contains private memo- ‘ 
randums. , , 
. Recess taken till 1.30 p. m. , 
— 1.30 O'CLOCK P.M. 3 


After recess. 

Parties present as before. 

Defendant’s counsel refers the court, in support of his statement, 
| which complainant’s counsel says is incorrect, to the testimony of 
| Charles Miller, pages 784 to 800 of defendant’s record ; Henry L. 

Brevoort, pages 800 to 807 of defendant’s record, and Peter De Lacy, 
pages 832 to 864 of defendant’s record. 

In reply to complainant’s counsel’s statements relating to the ad- 

mission concerning Exhibit E, defendant’s counsel repeats the state- 
ment contained on pages 888 and 889 of defendant’s record. 


A. In the first place, I can say that, inasmuch as the patent No- 
161,845 to Weisebrock for improvement in soda fountain was men- 
tioned in the answer of the defendant in this case, and inasmuch as 
it fully sets forth in its drawing and specification the identical con- 
struction of the fountain as represented in Exhibit E, and which is 
explained in the following language: 

“}F isan interior cylinder lining constructed of tin, and is of such 
form and dimensions as to fit snugly within the outer cylinder or 
shell and under the arch or dome-shaped top or end piece,’ * * * 
ar 1 “the two edges of the cylinder or lining F and its bottom, F", 
aim then soldered together, and the recess between the same, as 
clearly shown at f', Fig. 2, is filled up with solder and ‘rendered 
level.” 

[ come to the conclusion and am clearly of the opinion that the 
said lining was continuously combined before the outer casing or 
shell was applied or fastened upon the exterior of said fountain. 

Furthermore, I find in the said patent of Weisebrock the follow- 
ing language: “The inside hoop E of the bottom D having been 
inserted and sweated or soidered to the hook D!, the bottom is placed 
in position, with the edge of its hooks D!' E extending down flush 
with the lower edge of the cylinder and its outer base hook B, and 
all four thicknesses of metal are riveted together, as shown at H, and 
all four are further secured by being sweated or soldered together,” 
which language is exactly descriptive of the manner in which the 
fountain, Exhibit E, is formed, so far as pertains to its lower end or 

base ; consequently, in comparing such a structure with the testi- 
mony referred to by the defendant’s experts in this case, I do not un- 
derstand how it is possib:e for them to have testified that they do not 
know how or in what manner the said fountain was made, and espe- 
cially with reference to the formation of what was termed the “ con- 
tinuous lining” or combining the edges of the lining of tin 
1384 before the shell or outer casing is applied and fastened in po- 
sition, as clearly shown and described in the said Weisebrock 


patent. 
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R. D. Q. 191. In your answer to X Q. 130 you give it as your opin- 

ion that riveting would not, in your opinion, be the equivalent to 
soldering the caps of the fountain shell to the cylinder. What do 
rou understand the term equivalent to mean in that answer, and 
ond does that answer affect your previous testimony, in your mind, 
where vou have testified that Exhibit E is constructed in substantial 
accordance with reissue 8834 ? 

A. I had in my mind in making that answer that it was not ma- _ 
terial how the parts or the outer casing or shell were united, but 
that any means by which they could be joined or firmly fastened 
together would be within the invention as set forth in the complain- 
ant’s patent—that is to say, although I do not regard riveting in a 
mechanical sense as the equivalent of soldering or brazing, it is the 
equivalent as a means of fastening or uniting the parts together. 

R. D. Q. 192. How are the heads of Exhibit E fastened to the cy]- 
inder of the shell? Are they only riveted, or are they only soldered, 
or are they both riveted and soldered ? 

A. They are both riveted and soldered or sweated together. 

R. D. Q. 193. I now show you Defendant’s Exhibit Partially Com- 
‘leted Fountain, which is also stamped, Patented April 6, 1875, and 
Exhibit Bottom for Partially Completed Fountain, and ask you to 
state first whether that “patent stamp is properly placed on that 
exhibit with reference to the Weisebrock patent, and, secondly, to 
state whether an operative fountain could be made of the two said 
pieces. 


Objected to as incompetent and not proper on redirect examina- 
tion, the said exhibit not having been referred to on the direct or 
cross examination of this witness, 

The first part of the question is also objected to as immaterial and 
irrelevant and not within the province of the witness. 


A. In the first place, as I understand the law, it would be im- 
proper to stamp the exhibit as offered in evidence as patented under 
that or any other date, as the article is not complete or does not 
represent any device patented; and, furthermore, I can say that it 
would be impossible to make a complete or practically operative 
fountain of the two devices referred to in the question without sol- 
dering the tin lining of the bottom to the lower edge of the cylin- 
drical portion of the fountain before the two are riveted together. 

And this, I think, is clearly manifest by dropping the bottom into 
the lower end of the cylinder or body of the fountain, which will 
show that the bottom will drop at least a half an inch by its own 
gravity below its proper position into the end of the cylinder where 
the two are to be united together, and consequently it would be im- 

possible to make an air-tight or gas-tight joint between the 
1385 iwo surfaces of the tin lining, even when pressed together, as 
described by the defendant’s witnesses, but much less would 
the said joints adhere together if the bottom were raised to the posi- 
tion in which they are represented in the Weisebrock patent and 
also in Exhibit E when they are to be riveted together. 
R. D. Q. 194. The first part of question 193 repeated. 


REET TURRET SAB AS 3 
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The same objection. 


A. Of course I understand that the Weisebrock patent requires 
that the portions of the lining should be soldered together, so as to 
make a continuous lining, and therefore, under such an understand- 
ing of the said patent, and in view of the construction of the parts as 
represented in the said exhibit, I do not regard that stamp as properly 
affixed. 


Adjourned to Thursday, June 14th, 1883, at 10.30 a. m. 


New York, June 14th, 18883—10.30 o’clock a. m. 


Met pursuant to adjournment. 

Present: A. V. Briesen, Esq.. of counsel for complainants, and E. 
C. Webb, Esq., of counsel for defendant. 

The witness not being on hand promptly, counsel for complainant 
offers in evidence a copy of pater t granted to A. D. and L. W. Puffer, 
Mareh 30, 1880, No. 226,103, for soda fountain, and the satne is 
marked Complainant’s Exhibit Puffer 1880 Patent, June 14, 1883, J. 
A. S., examiner. 

Objected to as incompetent, ijnmaterial, and irrelevant. 

Also a copy of patent No. 139,734 granted to A. D. Puffer for soda- 
water fountain, June 10, 1873, and the same is marked Complain- 
ant’s Exhibit Puffer 1873 Patent, June 14, 1883, J. A. S., examiner. 

The same objection. 


Also a copy of patent No. 167,688 granted to A. D. Puffer, Septem- 
ber 14, 1875, for making soda-water fountains, and the same is 
marked Complainant’s Exhibit Puffer 1875 Patent, June 14, 1883, J. 
A. S., examiner. 

The same objection. 


1386 The direct examination of Mr. J. Boyp Ettor continued 
by A. V. Briesen, Esq. : 


R. D. Q. 195. In your answer to cross-question 141, which refers 
to the reissue 8834, you dwell upon the feature of the invention which 
requires absolute freedom of contraction or expansion of the inner 
vessel, as compared with the outer shell, and on the importance of 
having the inner lining loose in the shell except at the neck, while 
in your answer to cross-question 144 you say that you think that if 
the inner vessel or lining was attached to the outer shell at all parts 
the structure would still embody Matthews’ invention ; which in- 
vention of Matthews would such a structure still embody ? 


Objected to as already answered, each of the cross-questions re- 
ferred to relating solely to patent 128,411 and its reissue 8834. 

Counsel for complainant does not so understand cross-question 
144, nor the answer thereto, but thinks the best way to make sure 
would be to ask the witness his understanding of the matter. 

Defendant’s counsel submits that it is not proper for the complain- 
ant to instruct his witness how to answer a question seeking a con- 
tradiction of the testimony previously given. 
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A. It will be seen by referring to the answer to the 144th cross- 
uestion that I base my answer upon the possibility of combining 
the lining with the shell witbout destroying the lining when it has 
been made on a separate or distinct form of vessel from the outer 
casing, and therefore when I made my answer to that question I 
had in mind the fact that the inner lining should first be formed 
complete and wholly independent of the outer shell and only at- 
tached to it at the neck, as shown and described in the original patent 
to Matthews, 128,411, and which, as I have already explained, is not 
departed from in the reissue of the same, 8834, and which I understand, 
and have in several portions of my testimony referred to, is the essence 
of theinvention set forth in thesaid original patert to Matthews, 128,411, 
which represents the inner lining or the body of the fountain proper 
as an independent vessel formed of sheet block tin, and provided with 
a neck which extends through the outer shell or casing, and which 
is the only means of contact or connection with the said outer shell, 
except as an external support or surrounding casing for the same. 

R. D. Q. 196. Then that being the fact, do you or not mean to in- 
form us that an inflexible lining that were made practically part of 
the shell by sweating it thereto at all parts would be such an inner 

continuous tin fountain a as is described in reissue 8834 ? 
1387 A. No, 1 do not; but, on the contrary, as I have already 

stuted, the said tin fountain should be an independent vessel 
or a vessel independent from the rigid enclosing shell. 

R. D. Q. 197. If a soda-water fountain such as is described in re- 
issue 8834 were placed upside down could vou or not withdraw its 
iiquid contents therefrom ? 

A. No; it would merely allow the gas to escape and without any 
water. 

R. D. Q. 198. Is your answer to the 156 X Q., where you say that 
for certain reasons iron would not be the equivalent of steel in these 
fountains, to be taken in the sense of construing what would be an 
equivalent of steel so far as the scope of the patent goes, or of ex- 
plaining the equivalent advantages in practical use that would or 
would not flow from the employment of iron or other substances 
instead of steel ? 

A. I do not know that I intended to limit myself to saying that 
steel alone should be used, but, as I know there are so many forms 
or grades of this material possessing qualities or properties closely 
allied to iron, I do not suppose that it would invalidate the inven- 
tion of Matthews to use a good quality of sheet iron as a substitute 
for the lowest grade of steel, and especially when the differences be- 
tween the two metals consists merely in a slight difference in the 
percentage of carbon. 


The redirect examination is closed. 
Recess taken till 1 p. m. 


cen 
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1 O'CLOCK P. M. r 


After recess. 

Present: Parties as before. 

Defendant’s counsel state that in view of the fact that the redirect be 
examination appears to be directed substantially to obtain contra- 
dictions of the statements made by this witness upon his cross- 
examination they decline to cross-examine any further. : 


J. BOYD ELIOT. 


Sworn to before me— ee 


JOHN A. SHIELDS, 
Examiner, ete. 


Recess taken till 2 p. m. \ 


1388 2? O'CLOCK P. M. 


After recess. 
Present: Counsel as before, and F. H. Betts, Esq., of counsel for 


defendant. | ‘ 
Mr. H. W. Suerarp, a witness called on the part of the complain- 

ants, being duly sworn, deposes and says: 
Q). 1. Please state your name, age, residence, and occupation. 


A. Henry W. Shepard; 43 years of age; I reside in Brooklyn, N. r 
Y.; am a manufacturer of sheet and metal ware; [ am president of } 
the Iron Clad Manufacturing Company. 

Q. 2. How long have you been connected with that firm ? 4. 


A. Ever since they started, about six vears ago. 

Q. 3. Please look at the affidavit which I now show you, andg 
which appears to have been sworn to before Ernest C. Webb, notary: 
public, on the 14th day of June, 1880, and state whether that affi- 
davit was signed and sworn to by you. 

Objected to as not in rebuttal, but new matter entitling the de- 
fendant to reopen the whole case. 


A. Yes, sir. 


The affidavit is offered in evidence by counsel for complainant 
and marked Exhibit Shepard Affidavit, June 14, 1883, J. A.S., ex- 


aminer. a 
Counsel for complainant calls for the catalogue which is referred 
to in said affidavit, but which is not annexed to the same and which > 


is not on file in the clerk’s office of this court. 


Q. 4. Please look at the affidavit which I now show you, and 
which appears to have been sworn to before s.rnest C. Webb, notary . . 
public, on the 16th day of June, 1880, and state whether that affi- 
davit was subscribed and sworn to by you. a 


The same objection. 
Mr. Webb here says to the witness, You have a right to read the 


affidavit if you want to. i 
A. Yes. 


4. 
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The affidavit is offered in evidence by counsel for complainant 
and marked Exhibit Shepard Second Affidavit, June 14, 1883, J. A. 
S., examiner. 


1389-1407 Q. 5. Can you produce one of the catalogues and price 

lists that was published by the Iron Clad Can Company 
in about 1875 or the spring of 1876, and which was also afterwards 
published by the Iron Clad Manufacturing Company, whose name 
was afterwards added to said catalogue ? 


The same objection. 


A. I don’t know whether I can, unless this is it (pointing to Ex- 
hibit Iron Clad Can Company Catalogue). 

Q. 6. Did you publish more than one kind of catalogue up to the 
date of the first affidavit of June 14, 1880? 


The same objection. 


A. I don’t remember of any other. 

Q. 7. Look at the paper which I now show you, and state whether 
that was published or caused to be printed by the Iron Clad Manu- 
facturing Company. 


The same objection. 

A. It is a circular I know nothing about. 

The circular referred to in the last preceding question and answer 
is the paper marked, for identification, Hill’s Circular, J. A. S., ex- 


aminer, May 23, 1882. 
H. W. SHEPARD. 


JOHN A. SHIELDS, 
Examiner, &e. 


Sworn before me— 


Adjourned to Friday, June 15th, 1883, at 10 a. m. 


* * * *K * * * 


1408 New York, June 22d, 1885—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainants, and E. 
C. Webb, Esq., of counsel for defendants. 


Mr. James W. Turts, a witness produced on the part of the com- 
plainant, being duly sworn, deposes and says: 


Q. 1. Please state your name, age, residence, and occupation. 

A. James W. Tufts; age, 48 vears; | reside at Medford, Massachu- 
setts; am a manufacturer of soda-water apparatus; I have been 
in that business 20 years; my manufactory is in Boston; I have 
offices in New York and Chicago. ° 

Q. 2. What kind of soda-water fountains do you use in your 
business? 

A. lL use copper fountains in the majority, although I sell both 
copper and steel. 

74—119 
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Q. 3. What kind of fountains do you mean by steel ? 

A. I mean those commonly called steel fountains, manufactured 
by John Matthews. 

Q. 4. How do they compare with Exhibit Matthews Fountain now 
shown you ? 


Objected to as incompetent, immaterial, and not proper rebutting 
testimony entitling the defendants to reply. 

A. The general resemblance is similar, and the construction, so 
far as my knowledge of details —, is identical. 

Q. 5. Did you make such steel fountains yourself ? 

The same objection. 


A. I made fountains of iron, if I am not mistaken ; possibly they 
might have been steel, which embodied the general features of this 
construction. 


Defendant’s counsel requests the examiner to certify that Mr. 
David White, who was last examined, is present this morning. 

The examiner’s clerk so certifies. 

(). 6. Do vou still make that fountain ? 

The same objection. 

A. I do not. 

1409 (Q). 7. Why not? 

The same objections. 


A. I deemed it business policy, on the ground that my sales were 
limited and the construction of my fountain faulty, and that I re- 
garded the rights and claims of John Matthews as possibly justi- 
fiable. 

Q. 8. Did Mr. Matthews protest against your making such fount- 
ains on the ground that they infringed his patent ? 


The same objections, and defendant’s counsel challenges the com- 
plainant to point to a single line of testimony taken by the defend- 
ant of which this is in rebuttal. 

A. He did. | 

Q. 9. Before you discontinued making these fountains did you, 
or not consult counsel respecting the claim made by Mr. Matthews ? 


The same objections. 
A. I feel very positive that I did so. 


Q. 10. And since then are you still dealing in steel fountains; if 
so, of whose make ? 


The same objections. 


A. Iam, and those that I sell I procured from the firm of John 
Matthews. 


Q. 11. Of what kind are the copper fountains which you use and 
sell ? 


The same objections. 
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A. The ordinary tin-washed fountains form the bulk of my sales, 
but I sell some copper fountains with lining extending nearly to 
the cover, said lining being soldered at its upper edge to the copper 
shell. 

Q. 12. How do fountains which contain the flexible lining that is 
suspended by its neck from the enclosing shell, as in the Matthews 
fountain, compare in the favor of the trade with fountains contain- 
ing a lining that is fast on the shell ? 

A. I think the popular demand in the trade is for the fountain 
lined with suspended lining in preference to any other kind. 

Q. 15. Can you assign reasons for this preference ? 


Objected to as immaterial. 


A. I regard it as due to various causes, among which is the busi- 

ness enterprise of the manufacturers, the fact that they have con- 

tinuous lining and represented facility for repairs, and also 

1410 the fact that any leakage from the inner shell is manifest 
externally through the outer shell or iron covering. 

(). 14. Are there any other advantages known to you as being 
connected with the Matthews fountain when compared with other 
fountains not having a loose lining ? 

A. If there are they don’t occur to me now. They have the con- 
fidence of the trade and they are light to handle. 

(). 15. How do they compare in price with other sheet block tin 
lined fountains ? 


Objected to as immaterial unless the “ other sheet block tin fount- 
ains” are definitely specified, and, if by “ other” is meant fountains 
of defendant’s manufacture, as incompetent, not proper rebutting 
testimony; and further becaus- it does not appear Mr. Tufts has any 
knowledge on the subject. 

The question is amended by adding after the word “ price” the 
words “ of construction.” 

The same objections. 


A. If by price of construction is meant cost of construction I 
should think they could be made for less money. 


Cross-examined by E. ©. Wes, Esq., without waiving ob- 
jections: 
X Q. 16. With what fountains did you make the comparison re- 
ferred to in Q. 10? 
A. I had in mind fountains made from copper. 
X Q.17. You say you should think they could be made for less 
money. Can you positively swear that they are made for less money? 
A. I could not. 
X Q. 18. When you speak of the cover in answer to Q.11 do you 


‘ mean the top head of the fountain ? 


A. ] do. 
X Q. 19. What kind of lining was used in these copper fountains 
referred to in answer 11? 
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A. Two kinds, but both of tin—one washed, as it is called, the 
other rolled block tin. 

X Q. 20. Please describe specifically and in detail the construe- 
tion of the copper fountains containing the rolled block tin lining; 
how the lining is put into the outer casing or shell, and how it was 
secured thereto. , 

A. The body of the copper outer shell would be represented in 
shape by the body (without the lining) of Exhibit Matthews Fount- 
ain. <A sheet-tin duplicate in general form was then made and 

placed inside the copper shell. This block-tin vessel was 
1411 then soldered at its upper edge to the inner surface of the 

copper. The cap or cover of copper was then soldered to the 
upper edge of the outer copper shell. Previous to being soldered 
in the inner surface of the cover was tin washed. 

X Q. 21. When you speak of the body of Exhibit Matthews 
Fountain do you mean the cylindrical portion and the bottom head 
which is soldered thereto? 

A. I used this exhibit to illustrate simply shape and not construc- 
tion. My copper vessels are brazed together. 

X Q. 22. Your copper vessels had a bottom head, did they not, 
which was brazed to the cylindrical portion ? 

A. They had a bottom head brazed in, I think; possibly, how- 
ever, soldered in. 

X Q. 23. And the sheet-tin lining had a bottom head soldered to 
the cylindrical portion of the lining, had it not? 

A. It did. 

X Q. 24. Was this sheet-tin lining soldered to the external casing 
or shell or at any other place than at its upper edge ? 


Objected to unless counsel defines what he means by “ its” upper 
edge, the edge of the headless lining or the edge of the head of the 
shell. 


The question is amended by adding to it the words: As stated by 
you in answer to Q. 20. 

A. I think not. 

X Q. 25. How long have you manufactured copper fountains with 
sheet-tin linings of the construction specified by you? 

A. My own manufactory of copper-work is of comparative recent 
origin, say seven or eight years, during the whole of which time I 
manufactured that description of fountain. 

X Q. 26. Did you ever publish a catalogue illustrating copper 
fountains containing sheet-tin linings of the construction specified 
by you? 

Objected to as not cross-examination. 

A. I did. 

X Q. 27. When first? 

The same objection. 

A. In a recent examination of my publications I find the fountain 


referred to illustrated and described in my catalogue published in 
1871. I think this was the first published description. 


Lined “se 
, a 
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X Q. 28. When first did you have fountains of this description for 
sale? 
A. I cannot answer without reference to my books of account, but 
think I sold them first in 1870. 
1412 X Q. 29. Where are your books of account? 


The same objection. 
A. In my office, at Boston, Massachusetts. 


Defendant’s counsel requests that said books of account either be 
produced here or that this examination be adjourned to Boston to 
enable the witness to examine said books in order to definitely fix 
the date referred to. 

Counsel for complainant declines to comply with the request. 


The witness states: Any evidence relative to my sale of fountains 
of the description referred to may be obtained, if not already ob- 
tained, from the only parties who supplied me with said fountains, 
these parties being the old firm of Hicks & Badger, of Boston, 
Mass. 

X Q. 30. Did Mr. Matthews threaten to sue you for making the 
iron fountains you refer to in answer to Q. 5? 

A. I think in effect he did. 

X Q. 31. How long ago was that? 

A. I really cannot answer definitely ; it is within ten years. 

X Q. 32. How long had you been making these iron fountains 
before he threatened to sue you ? 

A. Not more than two years. I think not more than a year. 
When J answered “threatened to sue” I do not wish to state posi- 
tively that the threat was in any other form than in his printed cir- 
cular of warning, though it may have been so. 

X Q. 33. Is there any way that you can fix the date when you 
commenced to manufacture these iron fountains ? 

A. I probably began their manufacture soon after the purchase of 
heads of iron or steel from the Lalance & Grosjean Manufacturing 
Company. 


Recess taken till 1.30 p. m. 


1.30 P. M. 
After recess. 
Parties present as before. 
X Q. 34. When you stopped manufacturing these iron fountains 
did you make a settlement with Mr. Matthews for those you had 
previously made? 


1413 Objected to as not cross-examination. 


A. No settlement unless an agreement to sell his fountains could 
be considered as such. 

X Q. 35. Do you purchase steel fountains from the firm of John 
Matthews ? 

A. I do. 
X Q. 36. At what prices? 
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Objected to as not cross-examination and as prying into private 
matters, and the witness is informed that if by answering he would 
disclose any private matter he may decline to answer unless the 
court should order him to do so. 


A. I couldn’t answer under oath positively, and probably should 
decline to do so if I could. 

X Q. 37. Do you purchase these fountains for your own use or 
for sale? 

A. For sale. 

X Q. 38. At what prices do you sell them? 

The same objection. 


A. I decline to answer. 
X Q. 39. Why ? 


The same objection. 


A. For the reason that it makes public my business methods; 
also by advice of counsel. 

X Q. 40. You have no regular price, then, for these goods, have 
you ? 

A. Regular price might be understood to be the published price 
I put in my catalogue, which is fifty dollars each. 

X Q. 41. And you make deductions from this price, do you not? 


The same objection. 


A. I decline to answer for the same reason given in answer 39. 

X Q. 42. What are your prices for the copper fountains sold by 
vou ? 

The same objection. 


A. They vary, according to size and kind of fountain, from thirty 
to sixty dollars. 

X Q. 48. How large are those sold for thirty dollars, and of what 
kind ? 

The same objection. 


1414 A. Six-gallon charging capacity, made of copper and washed 
with tin inside. 

X Q. 44. Do you sell any Matthews steel fountains of the same 
capacity ? 

A. I do not. 

X Q. 443. How large are the copper fountains sold for sixty dol- 
lars, and of what kind ? 

A. They have a charging capacity of fourteen gallons, made of 
copper, and lined with block tin up to or nearly to the upright por- 
tion, as already described in answer to a previous interrogatory. 

X Q. 45. What other sizes of copper fountains do you make? 

A. I make those with a charging capacity for ten gallons of water. 
These three sizes are all that I advertise as fountains, although 
occasionally I make other sizes. 

X Q. 46. At what prices do you sell these ten-gallon copper 
fountains ? 
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The same objection. 


A. At forty dollars for tin-washed and fifty dollars for tin-lined. 

X Q. 47. What is the charging capacity of the Matthews fount- 
ains you sell? 

A. Ten gallons. 

X Q. 48. How much does it cost to manufacture a Matthews 
fountain of the kind you sell ? 

A. I don’t know. 

X Q. 49. Can you state approximately when you first commenced 
to manufacture the iron fountains about which you have testified ? 

A. I should think seven or eight years ago. 

X Q. 50. Describe how the bung was placed in these iron fount- 
ains and how it was held in position. 

A. I think it was soldered to the tin lining and held in position 
by a nut on the outside iron or steel casing. 

X — 51. Was the bung provided with a flange on the inside? 

A. I think it was; 1 haven’t a positive recollection ; I judge that 
it must have been. 

X — 52. Look at the model marked Complainant’s Exhibit 
Matthews Fountain and state how the construction, location, and 
connection of the bung in that exhibit compares with the bungs in 
the iron fountains you have testified about. 

A. I don’t remember any stop pins in connection with the bung. 
In other respects this appears to me like it, although my recollec- 
tion of their construction is indefinite. 

X Q. 523. Can you teli from an examination of that exhibit 
whether or not the flange of the bung is soldered to the head of the 
lining ? : 

A. It appears evident that it is. 
1415 X Q. 53. Is it soldered to the outside of the head of the 
lining or the inside? 

A. There seems to be hard metal on the outside. 

X Q. 53}. What does that indicate? 

A. That there is a flange on the outside of the block tin. 

X Q. 54. Were the flanges of the bungs of vour iron fountains 
soldered to the outside of the block-tin head ? 

A. I cannot remember. 

X Q. 55. Will your books of account enable vou to fix the date 
when you first commenced to manufacture these iron fountains ? 

A. They would not, except so far as bills for material and charges 
to customers for the fountains, of which I made comparatively few. 

X Q. 56. Your books of account would show when you first com- 
menced to sell these iron fountains, would they not? 

A. Doubtless they would, although I make no personal super- 
vision of the books. 

X (). 57. Who is your book-keeper ? 

A. David O'Connor. 

X @. 58. Who was foreman of your manufacturing department 
yen you were making these iron fountains? 

A. I think it was a man named Kuhns, possibly Verkaupen. 
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X Q. 59. Where are those two men now? 
A. In my employ, in Boston. 


Defendant’s counsel calls for the production of the books of ac- 
count in order that this witness can be able to definitely fix the date 
when he first commenced to manufacture or sell the iron fountains 
referred to and when he first commenced to manufacture or sell the 
sheet tin lined copper fountains referred to, or that this examina- 
tion be adjourned to Boston to enable the witness to examine said 
books for the purposes stated. 

The complainant’s counsel failing to reply to the above, defend- 
ant’s counsel asks him if he intends to produce said books. 

Complainant’s counsel asks if the cross-examination is finished, as 
he desires to ask some questions of the witness on the redirect, the 
answer to which will determine whether or not any further enquiry 
from Mr. Tufts may be necessary. 

Defendant’s counsel replies— 

Ist. That complainant’s counsel is not the proper person to decide 
whether or not these bouks are material or immaterial for the pur- 
pose of cross-examination. Neither is it competent for him to have 
the cross-examination of this witness suspended until he can find 
out whether he does or does not want the books of account in 

evidence. 
1416 Defendant’s counsel declines to cross-examine this witness 
any further until said books of account are produced, for the 
reason that complainants are withholding evidence within their 
power to produce. 


Redirect by A. V. Briesen, Esq.: 

R. D. Q. 60. Had you or not seen one of Matthews’ fountains like 
Exhibit Matthews Fountain before you made fountains substantially 
like it? 

Objected to—I1st, because the cross-examination has been irregu- 
larly suspended, and, 2d, because this witness has sworn that he 
does not remember when he first commenced to manufacture these 
iron fountains. 


A. I had. 

R. D. Q. 61. Were the said Matthews fountains in market to any 
extent at the time you first made these iron or steel fountains ? 

The same objections. 

A. They were. . | 

R. D. Q. 62. In your answer to the 20th X question you describe 
a certain fountain, and refer in the description to the body of the 
Matthews fountain and to what you call a sheet-tin duplicate. Will 
you please now describe more fully the form and appearance of that 
Sheet-tin duplicate, and’ state also what you mean by the body of the 
Matthews fountain ? 


Objected to as incompetent, his cross-examination having bee,,. 
irregularly suspended. 
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A. When I described the body of Exhibit Matthews Fountain I 
described it as distinguished from the body and cap. I had before 
me the body only without the cap, and intended to be understood 
as having made the body with a block-tin lining extending only so 
far as the cap, and not as claiming to have lined said fountains 
throughout with block tin. The sheet-tin duplicate was a duplicate 
of the inner form of the body of the fountain without the cap and 
without a sheet-tin top. My fountains had no sheet-tin lining be- 
yond a horizontal line of the shell. 


Counsel for complainant now declines to trouble the witness any 
further in this suit with regard to his books-or otherwise. 


1417 Recross-examination by E. C. Wess, Esq., without waiving 
objections : 


Counsel for complainant states. that the objections will be waived 
and are waived upon and by cross-examination. 


R. X Q. 63. When you iad testified about Exhibit Matthews 
Fountain you have alwavs referred to the model marked Complain- 
ant’s Exhibit Matthews Fountain, J. A. S., Ex’r, Feb. 4, 1881, have 
you not? 

A. I referred to it in some cases as a fountain complete and in 
other cases what I termed a body. 

R. X Q. 64. How is it that you can remember that you saw one 
of the Matthews fountains like this model before you made fount- 
ains substantially like it when you cannot remember when you 
commenced to manufacture such fountains ? 

A. I know it from my recollection that there was a popular de- 
mand created for such a fountain by John Matthews, and which in- 
duced me to make a fountain of similar character. 

R. X Q. 65. How did you find out how the Matthews fountain 
was constructed before you made fountains substantially like it ? 

A. I knew only generally that they were lined throughout with 
block tin. I deem it possible that such a fountain as Matthews’ was 
examined at my manufactory, but have no positive knowledge that 
such was the case. 

R. X Q. 66. State the year when you first saw a Matthews fount- 
ain like the model, Exhibit Matthews Fountain. 


Objected to as immaterial in view of the evidence already given. 


A. I am unable to do so. 
R. X Q. 67. If you examined your books of account you could tell, 
could you not? 


The same objection. 


A. I could not. 

R. X Q. 68. Why not? 

A. I should not know how many years he made them prior to 
the time my books might show I made similar fountains. 
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R. X Q. 69. An examination of your books of account would en- 
able you to swear that you first saw one of the Matthews fountains 
before a certain date, would it not? 


The same objection. 
A. I believe it would. 


1418 Defendant’s counsel renews his call for the production 
of said books of account, and declines to proceed any further 


until the same are produced. 
JAMES W. TUFTS. 


Sworn before me— 
JOHN A. SHIELDS, 
Examiner, &e. 


Adjourned to Monday, June 25th, 1881, at 11 a. m., and com- 
plainant’s time to take proofs in rebuttal is extended one day. 


* * * * ok * * 


New York, June 26th, 1883—11 o’clock a. m. 


Met pursuant to adjournment. 

Present: Counsel for the respective parties. 3 

Complainant’s counsel offers in evidence a certified copy of the 
file wrapper in the matter of letters patent granted John Matthews 
June 25, 1872, No. 128,411, for improvement in soda-water fount- 
ains, and the same is marked Complainant’s Exhibit File Wrapper 
of Patent No. 128,411, June 26, 1883, J. A. S., examiner. 


Adjourned to Wednesday, June 27, 1883, at 11 a. m. 


New York, June 27th, 1883—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and A. C, 
Webb, Esq., representing E.C. Webb, Esq., of counsel for defendant. 


Adjourned to Thursday, June 28th, 1883, at 11 a. m. 


1419 New York, June 28th, 1888—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: James Turk, Esq., for A. V. Briesen, Esq., of counsel for 
complainant, and E. C. Webb, Esq., of counsel for defendant. 


Mr. Ham. M. KErFFE,a witness produced on the part of the com- 
plainant, being duly sworn, deposes and says: 


Q. 1. Please state your name, age, residence, and occupation. 

A. Hamilton M. Keeffe; about 43 years of age; I reside in New 
York city; am crier in the United States circuit court, southern dis- 
trict of New York. 

Q. 2. Please look at the paper which I now show you and which 
is marked Complainant’s Exhibit Bekkenhuis Supposed Affidavit, 
and state in whose handwriting it is, if you know. 
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Objected to as immaterial. 


A. All with the exception of the exhibit mark is in my hand- 
writing. 

Q. 3. How did you come to inake that paper ? 

The same objection. 


A. I presume through an order of Mr. Briesen or one of his clerks. 
Q. 4. What did that order of Mr. Briesen’s call for? 


The same objection. 


A. It called for a copy of the Bekkenhuis affidavit. 

Q. 5. Can you produce the Bekkenhuis affidavit, of which this 
exhibit is a copy? 

A. I can and do. 

The paper produced by the witness is the paper which has already 
been marked for identification Bekkenkuis Actual Affidavit, J. A. 
S., Ex’r, March 1, 1881. 


Cross-examined by E. C. Wess, Esq.: 


X Q. 6. Is Complainant’s Exhibit Bekkenhuis Supposed 
1420 Affidavit a true and correct copy of the original affidavit 
which has been marked for identification by the complainant 
Bekkenhuis’ Actual Affidavit? 
A. With the exception of the exhibit mark and the initials on the 
margin of the original affidavit, it is a true and correct copy. 


HAMILTON M. KEEFFE. 


Adjourned by several adjournments to September Sth, 1883, at 11 
a. m. 


* * * *« * « * 


1421-1433 New York, Sept. 6th, 1883—11 o’clock a. m. 


Present: Counsel as before. 
Further adjourned to Monday, September 10th, 1883, at 11 a. m. 


New York, September 10th, 1883—11 o’clock a. m. 


Met pursuant to adjournment. 

Present : Counsel as before. 

Counsel for complainant offers in evidence the affidavit marked 
for identification “ Dows’ Affidavit No. 1, J. A. S., examiner, May 
lith, 1881;” also the affidavit marked for identification “ Dows’ 
Affidavit No. 2, J. A.S.,examiner, May 11th, 1881,” and the same are 
respectively marked “ Complainant’s Exhibit Dows’ Affidavit No. 
1, J. A. S., examiner, Sept. 10th, 1883,” and Complainant’s Exhibit 
Dows’ Affidavit No. 2, J. A. S., examiner, Sept. 10th, 1883.” 

Defendant’s counsel objects to the introduction of these affidavits 
at this stage of the case as incompetent, Mr. Dows’ deposition having 
been closed and signed and no opportunity given for examination 
upon the same. Defendant’s counsel insists that if the complainant 
proposes to rely upon any statements in said affidavits that such 
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statements should have been called to the attention of Mr. Dows 
when he was examined as a witness in this case. 
Complainant’s proofs in rebuttal are closed. 


* * * * * * * 


1434 United States Circuit Court, Southern District of New York. 
In Equity. 


EvLIzABETH MATTHEWs et al., Executors, €c., 
vs. 
Iron CLAD MANUFACTURING COMPANY. 


Proofs for final hearing taken on the part of the defendant in sur- 
rebuttal before Calvin P. Sampson, notary public, de bene esse. 


Boston, October 18, 1883. 
Met pursuant to notice annexed. 
Present: Sanford H. Steele, Esq., of counsel for complainants, and 
Ernest C. Webb, Esq., of counsel for defendants. 


Davip SHARP, a witness produced on behalf of the defendant, being 
duly sworn, deposes and says: 


Q.1. What is your name, age, residence, and occupation:? 

A. My name is David Sharp; age, fifty-five years; residence, No. 
775 East Fourth street, South Boston; my occupation is a copper- 
smith. 7 

Q. 2. How long have you been a coppersmith ? 

A. About thirty-five years. 
1435 Q. 3. By whom were you first employed as a coppersmith ? 
A. Tuckerman & Barnicoat. 

Q. 4. How long were you employed by ‘Tuckerman & Barnicoat ? 

A. About two years. 

Q. 5. Please state the kinds or classes of work on which you were 
engaged while in the employ of. Tuckerman & Barnicoat. 


Complainants’ counsel objects to all testimony of this witness 
tending or which is intended to show prior knowledge and use of 
the patented devices in controversy in this case on the ground that 
the name of the witness or his residence is not set up in the answer 
as required by statute, and this objection is intended to apply to all 
questions and answers to which it is applicable. 

A. Soda fountains, generators, and general housework. 

Q. 6. Can you describe the construction of these generators ? 


Same objection. 
A. Yes. 


Q.7. Please describe the construction of the generators you worked 
on while in the employ of Tuckerman & Barnicoat. 


Complainants’ counsel requests counsel for defendant to look at 
the complainants’ record in this case, which is printed and now 
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handed to counsel, and state what rebuttal testimony taken by com- 
plainant the witness is expected to surrebut. 
Defendant’s counsel replies that he has already informed 
1436 complainants’ counsel that this testimony is in rebuttal of 
statements made by Mr. Eliot, the complainants’ expert; de- 
fendant’s counsel also states that he does not think it proper for him 
to state the subject-matter of the testimony this witness is called to 
rebut in the presence of the witness, and that the deposition of the 
witness will show for itself. 


A. It was made in two pieces joined together in the centre with 
a band of solder. 

(). 8. What was made in two pieces? 

A. The copper shell. 

Q. 9. Were these generators lined ? 

A. They were. 

Q. 10. With what? 

A. Lead. 

(). 11. How was this lead lining made? 

A. The centre was made in cylinder form, and the top and bottom 
were fitted to the outside shell. 

Q. 12. In how many pieces was this lead lining? 


Objected to. Complainants’ counsel inquires whether the gener- 
ator referred to is that shown in sketch marked Defendant’s Exhibit 
Sketch of Dows’ Generator, May 6, 1881. Defendant’s counsel re- 
plies that the testimony of this witness, taken in connection with 
the testimony of Mr. Dows, is the best answer to this question. 

Question objected to by complainants as not in surrebuttal, but 
intended to be merely cumulative, and upon the further ground that 
Defendant’s Exhibit Sketch of Dows’ Generator is not present, and 
counsel asks for said exhibit, and objects to testimony in relation to 
the generator therein shown until said exhibit is produced. 


1437 A. Three. 
Q. 13. What were these pieces? 

A. The centre part of the lining and the top and bottom. 

Q. 14. How was this centre part formed ? 

Same objections. 

A. It was made in a cylinder, and the bottom and cylinder fitted 
to the copper shell. 

Q. 15. Was the cylindrical part of this lining and its bottom 
joined together ? 

A. It was. 

Q. 16. Was this done before the cylindrical part of the lining and 
its bottom were fitted into the copper shell, or when was it done? 


Same objections; and, further, that it does not appear that the 
witness has any knowledge on the subject, and as leading. 


A. It was not. 
Q. 17. When was the cylindrical part of the lead lining and its 
bottom joined together ? 
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Objected to. 


Q. 12 repeated and applied to this question. 

A. After it had been fitted to the copper generator and the shell. 

Q. 18. After the cylindrical part of the lead lining and its bottom 
were fitted to the copper shell how did you go to work to join the 
cylindrical part and bottom together ? 


Objected to, as it does not appear that witness ever constructed a 
generator, and same objection as to Q. 12. 
1438 The attention of the court is here called to the fact that in 
answering the fifth question the witness has sworn that while 
in the employ of Tuckerman & Barnicoat he was at work upon soda 
fountains and generators. 


A. By solder. 

Q. 19. You said that this lead lining had a top. Was the top part 
of this lining joined to the cylindrical portion ? 

A. It was. 

Q. 20. How was this done ? 

A. With solder. 

Q. 21. When this lead lining was complete it consisted, did it not, 
of a cylindrical part and a top and bottom soldered to said cylindri- 
cal part? 


Objected to as leading and former objections repeated ; and com- 
plainant’s counsel asks for the Defendant’s Exhibit Sketch of Dows 
Generator, May 6, 1881, and Dows Sketch, May 7, 1881, and objects 
to proceeding without them. 


A. Yes. 

Q. 22. Now, please state how this complete lining was fitted to the 
copper shell. 

A. It was shaped, as near as could be seen, to the shape of the 
copper shell, and then put into the copper shell and rapped out to 
fit. 

Q. 23. What did the copper shell consist of? 

A. Two halves. 

Q. 24. How was the lead lining put into after it had been fitted to 
the copper shell ? 


Same objections as to interrogatory 12. 


A. It was slipped into the inside of the shell. 
Q. 25. After it was slipped into the shell what did you do next ? 


Same objections. 


1439 A. A hole was cut in the lead lining and set out to outside 
of the shell and turned over and soldered to the shell. 
Q. 26. When during the process of constructing a generator of the 
kind you refer to were the two parts forming the shell joined to- 
gether? 


Same objections. 


, 
“a 


\ 


THE IRON CLAD MANUFACTURING CO. 599 


A. After the lead lining was put in and completed the two halves 
of the generator were put together and soldered with a band of sol- 
der. 

Q. 27. Were there any openings leading into these generators? 


Same objections. 


A. There were. 

Q. 28. How many? 

A. Five. 

Q. 29. Was the lead lining fastened to the shell at these open- 
ings? 

Same objections. 

A. It was. 

Q. 30. At all of them ? 


Same objections. 


A. It was. 
Q. 31. How was this done? 


Same objections. 


A. By cutting a hole through the lead and setting the lead out to 
turn onto the outside of the copper shell. 

Q. 52. Were these openings provided with bungs or screw connec- 
tions? 


Same objections. 


1440 A. They were. 
Q. 33. How were they secured in place ? 
A. With solder. 
Q. 34. Was the lead lining fastened to the interior of the copper 
shell at any other part than at these openings ? 


Same objections, and further objected to as leading. 


A. It was not. 

(). 35. In the generator of the construction described by you and 
having its lining fastened to the copper shell at each one of the five 
openings would the lining collapse when the contents of the gen- 
erator were drawn off? 


Objection to int. 12 repeated and applied to this question, and fur- 
ther on the ground that this witness is not shown to be an expert or 
to have any knowledge on the subject. 


A. I think not. 

Q. 36. What part of the work in making generators of this con- 
struction did you do while in the employ of Tuckerman & Barni- 
coat ? 


Same objection as to int. 12. 


A. Doing the helper’s work for Mr. Tuckerman. 
Q. 37. What was that? 
A. Cleaning up the different parts of the work. 
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Q. 38. Did Tuckerman & Barnicoat make many of these gener- 4 
ators during the first two years that you were in their employ ? 


Same objections as to Q. 12. 


A. They did quite a number. 
Q. 39. Can you state about how many ? 


A. I could not. €: 
1441 Q. 40. Is the firm of Tuckerman & Barnicoat still in ex- 
istence ? 
A. It is not. _ 


Q. 41. Is Mr. Tuckerman alive? 

A. He is not; he is dead. 

Q. 42. Is Mr. Barnicoat alive? 

A. I think not. 

Q. 43. Where were Tuckerman & Barnicoat located at the time V 
you were first employed by them ? 

A. On Blackstone street, Boston: 


Direct examination closed. 


Cross-examination by Mr. STEELE: 


Complainant’s counsel, without waiving anv of the objections 
taken, but under protest, cross-examines the witness de bene esse. 


X Q. 41. State when you left the employ of Tuckerman & Barni- 
coat. 

A. I don’t know as I can give the date, but I think about 1849. 

X Q. 45. How old were you in 1849? 

A. I was seventeen years old. 

X Q. 46. Was the generator which you say you saw constructed 
made during the first or the second year of your employment with 
Tuckerman & Barnicoat ? 

A. In both. — . . 

X Q. 47. As to which year have you testified ? 

A. I should say in 1849. 

X Q. 48. How do you fix that year? 

A. By my age now and the time when I went as an apprentice. 

X Q. 49. Did you go there at the age of fifteen? 

A. I did not. 

X Q. 50. At what age ? 

A. About sixteen. | 
1442 X Q. 51. Was this generator which you say you saw there 
an upright, vertical, or horizontal apparatus ? 

A. Upright. 

X Q. 52. Did you ever construct a generator like that described ? 

A. I have not. <a 

X Q. 53. Have you ever seen one in‘operation ? 

A. I have not. 

X Q. 54. Do you know what became of the generator you have 
described ? 42 

A. I do not. 
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X Q. 55. Do you know whether it was ever put into use; and, if 
so, by whom ? 

A. I do not. 

X Q. 56. Are you positive as to whether you ever saw the lining 
in that generator complete and detached from the shell ? 


Objected to as indefinite, the question being limited to one gen- 
erator, while the witness has sworn that quite a number of these 
generators were made by Tuckerman & Barnicoat. 

Question withdrawn. 


X Q. 57. Are you positive as to whether you ever saw, at Tucker- 
man & Barnicoat’s, in 1849, or previously, a lead lining of a gen- 
erator such as you have described, complete and detached from the 
shell? 

A. I do not. 

X Q. 58. In manufacturing such a generator what was made 
first ? 

A. The copper shell. 

X Q. 59. You say this was in two parts. Were they equal ? 

A. About equal. 

X Q. 60. Which was longer, the upper or the lower part, if either ? 

A. As near as I can recollect, the lower part. 
1445 X Q. 61. And was the lining corresponding divided ? 
A. It was not. | 

ee 62. What was the next step after constructing the copper 
shell ? 

A. To make and fit a continuous lead lining. 

X Q. 63. State in detail just how that was done. 

A. The center part of the lead lining was made in cylinder form, 
formed and shaped to the copper shell. 

X Q. 64. Would a cylindrical form of lining fit the copper shell ? 

A. It would not. 

X Q. 65. Then state in detail just how you made and fitted or 
saw made and fitted a continuous lead lining to the copper shell, if 
that was the fact. 

A. The lead lining was made in three pieces, the center one made 
in the shape of a cylinder, and that made to the form of a copper 
shell. The top and bottom of the lead lining were soldered on. 

X Q. 66. And this lining was then continuous? 

A. It was. 

X Q. 67. What was the next step in constructing a generator ? 

A. After the lead lining was properly fitted to the shell, the two 
parts of the shell were put together and soldered. 

X QQ. 68. How much longer was the lower part of the copper shell 
than the upper? 

A. As near as I can tell, about two and a half inches. 

X Q. 69. And how did the three parts of the lead lining corre- 
spond as to size? 

A. The cylinder part of the lining was made nearly the same 
length as the body of the shell, with the top and bottom soldered on. 
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X Q. 70. Was this soldering of the lead lining done after the lin- 
ing was inside the shell ? 

A. Part of it was. 

X Q. 71. What part? 
1444 A. The bottom part. 

X Q. 72. Do you mean the soldering of the lower end of 
the lead lining to the cylinder? 

A. I do. 

X Q. 73. When was the upper end of the lead lining soldered 
onto the cylinder? 

A. After the lead had been well fitted to the copper shell. 

X Q. 74. And before it was placed in the shell ? 

A. Before the shell was put on. 

X Q. 75. And when this was done you had a lead vessel which 
we have termed the lining complete in itself? 

A. Yes. 

X Q. 76. Describe the vessel as it appeared when completed. 

A. All I can say would be, a cylinder shaped to the copper shell 
and a top and bottom soldered on. 

X Q. 77. Was your next step to put on the shell? 

A. It was. 

X Q. 78. How could you fit the upper portion of the lead lining 
to the upper end of the shell after the lead lining was soldered to- 
yvether and complete ? 

A. It was not soldered together until the two parts of the copper 
shell were put together so as to know it did fit the shell before sol- 
dering the top of the lead lining together. 

X Q. 79. What was the shape of the piece of lead which you used 
for the here of the lead lining ? 

A. Circle. 


Adjourned to 3 o’clock p. m. 


1445 OcToBER 181TH, 1883—3 o'clock p. m. 
Met pursuant to adjournment. 

Parties still present. 

X Q. 80. What was the size of that circle? 

A. I couldn’t say. 

X Q. 81. Can you give no idea? 

A. I should say about eleven inches in diameter. 

X Q. 82. Was it of the same size as the one used to form the other 
end of the lining ? 

A. I should say it was. 

X Q. 83. What was the size and shape of the piece of lead from 
which the cylindrical portion of the lining was made? 

A. I couldn’t tell that; it is over thirty years ago. 

X Q. 84. How long was that cylinder when formed? 

A. I should judge about twenty or twenty-two inches, as nearly 
as I can recollect. 

X Q. 85. What was its diameter? 

A. That I couldn’t tell. 
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X Q. 86. Was it the same at both ends? | 
) A. It was before it was shaped. It was made of thesame diameter 
before shaping it to the copper shell. 
X Q. 87. After shaping was one end larger than the other? 
A. As near as I can tell they were similar; about the same in 
shape and size. 
X Q. 88. What was the total length of the apparatus which you 
: call a generator ? 
A. That I couldn’t tell. I don’t know as I ever measured it or 
knew the length. 
X Q. 89. State approximately. 
A. Twenty-eight inches. 
X Q. 90. How do you fix that number twenty-eight inches ? 
A. By a two-foot rule; two feet and four inches. 
1446 XQ. 91. Did you ever measure it or see it measured? 
A. Not to my recollection. 
X Q. 92. When that lining was so completed was it a continuous 
vessel or perforated ? : 
) A. As I understand your question, the lining was perforated to 
correspond with the holes in the generator in the copper shell. 
X Q. 93. When were those perforations made in the process of 
constructing the apparatus? 
A. After the copper shell was slipped over the lining to put it 
together. | 
X Q. 94. Up to the time that it was placed in the copper shell the 
lining was continuous and formed an air-tight vessel, did it? 
A. Yes. 
X Q. 95. Can you state the size and shape of the pieces of which 
the copper shell was formed ? 
A. No; I could not. 
X Q. 96. How many were there ? 
A. Three pieces. : 
X Q. 97. Give me an idea of their relative size and shape. 
A. Well, the two halves, the whole put together, would be similar 
to an egg in shape. 
X Q. 98. What do you mean by the two halves, as you have just 
stated that it was in three pieces ? 
A. I mean after the three pieces were shaped to make one-half of 
the generator. 
X Q. 99. Did three pieces make only one-half of the copper shell ? 
A. That is all. 
y X Q. 100. And in all consisted of six pieces ? 
A. The two halves in all before being completed would make six 
different pieces of copper. 
X Q. 101. Now state how the six pieces were used in construct- 
ing the copper vessel. 
y A. The two pieces, a little tapered, were brazed together to make 
a cylinder ; one end shaped to braze in a circle for the top or 
1447 ~=bottom. After being brazed together that made one-half of 
the copper shell. 
d X Q. 102. X Q. 101 repeated. 


> + 
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A. Three other pieces similar to make the other half of the shell. 

X Q. 103. Each section of the cylinder was composed of two 
pieces ? 

A. Two pieces. 

X Q. 104. Are you positive that the cylinder was not composed of 
one piece, as you have before stated ? 


Objected to, as the witness has not so said. 


A. Iam. 

X Q. 105. When was this brazing of the two pieces of the cylinder 
done with reference to the time of placing the lining within it? 

A. After it was prepared from the sheet it was brazed together. 

X Q. 106. And before the lining was fitted? 

A. Before the lining was fitted. 

X Q. 107. And did what you term a cylinder taper towards both 
ends, leaving the ends smaller than the centre? 

A. I —— that the correct term of that would bea cone. There 
was very little tapering when the two parts were brazed together ; 
it was nearly straight. 

X Q. 108. Do you mean that it was in the shape of two cones with 
their bases placed together? 

A. When the pieces were brazed together it would make, putting 
the two large ends together, two cones. | 

X Q. 109. And that is the way in which the apparatus was con- 
structed, as a matter of fact, is it? 

A. That is the way it was made to get it into shape when you 

wished to shape it? 
1448 X Q. 110. Referring again to the lead lining, how was the 
joint formed which united the lower portion of the cylinder 
with the circular piece spoken of? 

A. After the cylinder was shaped to the copper shell the circle 
was lapped over onto the cylinder part and soldered. 

X Q. 111. Before it was placed in the shell ? 

A. Before it was placed in the shell. 

X Q. 112. Are you perfectly positive of that? 

A. I am. 

X Q. 115. Was no part of the soldering necessary to construct 
this apparatus performed while the lining was inside the shell ? 

A. It was not. | 

X Q. 114. Or while any part of the lining was inside the shell ? 

A. As nearas I can recollect, when the lining was put in the lower 
half of the generator the top of the lining was soldered on. 

X Q. 115. You mean it was soldered in before it was put into the 
lower part of the generator ? 

A. The lower part or circle of the lining was soldered on com- 
‘lete before putting into the lower half of the generator. 

X Q. 116. Do you wish to correct or modify your answer to X Q. 
113? 

Before the witness answers this question defendant’s counsel asks 
complainant’s counsel to state what he means by the word “ appara- 
tus” in X Q. 113. : 
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Complainant’s counsel replies that he means by apparatus what 
the witness has termed a generator and says he saw constructed. 


A. If I made an answer of that kind I should wish to correct it 
X Q. 117. State what correction you wish to make. 
1449 A. That the lead lining, the top circle, was soldered after 
being put into the lower half of the shell. 


Complainant’s counsel requests the magistrate to read that answer 
to the witness. 
Notary reads answer to X Q. 117 to witness. 


Witness says: “ Yes.” 

X Q. 118. What do you mean by the top circle? 

A. The iop of the lining of the copper shell. 

X Q. 119. Was the top of the lining of the copper shell put into 
the lower half of the shell? 

A. Not when fitted and complete. 

X Q. 120. Was it put in there at any time? 

A. I think not. 

X Q. 121. Then what do you mean by saying in your answer to 
X Q. 117, “The top circle was soldered after being put into the 
lower half of the shell?” 

| A. I meant the lead lining put into the lower half of the copper 
shell. 

X Q. 122. What part of the lead lining ? 

A. The bottom half. 

X Q. 123. Do you inean that the lower portion of the lead lining 
was soldered to the circular piece spoken of as the bottom piece 
after said pieces were in the shell or before they were put in the 
shell ? 

A. Before they were put in the shell. 

X Q. 124. What portion of the soldering, if any, necessary to con- 
struct the entire apparatus which you call a generator was performed 
while the lining or some portion of it was inside the shell ? 

A. The lower half of the lining in the bottom of the shell; the 
only part that could be soldered would be the upper circle of the 
lining. 

, X Q. 125. Is that all? 
1450 A. That is all, as far as I understand the question. 

X Q. 126. Are you willing to state positively and do vou 
know whether any soldering of the lining was done after the lining, 
or any portion of it, was in the shell? If so, state clearly what por- 
tion or portions were so soldered. 

A. The upper circle or top of the lining for the shell. 

X Q. 127. Was any soldering, at any time or for any purpose, done 
on the outside of the lining ; and, ifso, what? 

A. That is all. 

X Q. 128. Is that all ? 

A. That is all. 

X Q. 129. Have you not testified that the joint connecting the 
lower circle with the cylinder was formed by lapping the circle over 
the end of the cylinder? 
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A. Yes. 

X Q. 130. Then was it not necessary to solder that joint on the 
outside of the lining ? 

A. Yes. 

X Q. 131. Was there any soldering for any purpose required or 
used in the inside of the lining of that apparatus ? 

A. Not to my knowledge. | 

X Q. 132. After the top circle of the lining was soldered to the 
upper end of the cylindrical portion of the lining the next step, as 
I understand you, was to place the lining in the shell. Is that 
correct ? 

A. Yes. 

X Q. 133. And the next step was to solder the two halves of the 
shell together. Is that correct ? 

A. Not exactly ; not before preparing the holes in the lead lining 
for the shell. 

X Q. 134. State just how those holes in the lead lining of the shell 

were prepared, if you know. 
1451 A. Small holes were made in the lead, and then set the lead 
out tu suit the holes made in the shell of the generator. 


X Q. 135. Were those holes made before the lead lining was placed 


inside of the copper shell or afterwards ? 

A. Afterwards. 

X Q. 186. How were they made? State particularly the manner 
of operation, so that I can understand it, if you remember. 

A. Suppose we make a half-inch round hole in the lead lining ; 
the hole in the generator measures one inch ; stretch that lead out 
to the size of the hole in the copper. 

X Q. 137. So that the two holes would be of the same size ? 

A. With the exception of the thickness of the lead. 


X Q. 138. How did you stretch the hole in the lead to make it of 


the same size as the hole in the copper ? 

A. By putting a pin into the hole in the lead and working it out 
with a pin and a hammer. 

X Q. 159. Was this done from the outside or inside ? 

A. The lead was worked from the outside. 

X Q. 140. What was the next step, if any, in connection with this 
hole in the lining after you had made it of the same size as the hole 
in — copper, or was it then complete ? | 

A. Not complete until the connections were soldered on and the 
band put on around the seam in the generator shell. 

X Q. 141. Describe that fully, as to what the connections were, how 
they were soldered on, and all the steps taken in that connection? 

A. The connection of these holes, which were five, were cumposi- 
tion ; those were soldered to the shell and made tight ; the joint in 

the centre of the shell was made with a band of solder. 
1452 X Q. 142. Did you take any precautions against burning 
the lining when soldering the two portions of the shell to- 
gether ; if so, what? | 

A. Mr. Tuckerman did, as he did the work. I was only a helper 

or apprentice to him. 
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X Q. 143. What precautions did Mr. Tuckerman take, if you 
know ? 

A. Being particular about his soldering, to make it tight. 

X Q. 144. How particular—what do you mean ? 

A. Being particular in getting his heat and having the solder 
solid when he put it on in order to make it tight. 

X Q. 145. Was great heat required ? 

A. A pretty good heat; how much I could not say to a certainty, 
as far as degrees go. 

X Q. 146. Have you now described every step taken in the con- 
struction of this apparatus? And, if not, give the additional steps. 

A. As near as I can recollect. 

X Q. 147. And was the apparatus or the several apparatus which 
you say were constructed taken away from Tuckerman & Barnicoat’s 
in the condition which you have described ? 

A. They were, as near as I can recollect. 

X Q. 148. Do you know who took them or any of them ? 

A. As I understand, Andrew J. Morse and Fletcher—firm of Morse 
& Fletcher. 

X Q. 149. Do you know anything about that of your own knowl- 
edge ? 

A. Only hearsay. 

X (). 150. To recapitulate: Please enumerate the different parts 
of which this apparatus consisted when, as you say, it was delivered 
complete. 

A. Three pieces—the generator, vitriol pot, and cooler. 

X Q. 151. That is all? 

A. That is all, to my knowledge. 

X Q. 152. What do you include by the term generator ? 
1453 A. I mean the article in which the gases are made and the 
agitator to charge a fountain. 

X Q. 153. Do you mean to include anything not described pre- 
vious to your last answer? | 

A. I have answered it as well as I know. No. 

X Q. 154. Do you know anything about how gases are made? 

A. I do not. 

X Q. 155. Do — know what you mean by “ agitator” in your an- 
swer to X Q. 152? 

A. Yes; an article to stir up what is put into the generator—what 
they make their gases of. 

X Q. 156. Do you know whether there was any agitator connected 
with the apparatus you have described? If so, deseribe it. 

A. Yes. It was made with a spindle of composition, copper rods 
fastened to that, making a kind of anarm. There were a number of 
those copper rods on the spindle projecting out from it. That made 
the agitator. 

X Q. 157. How was the agitator used in connection with this ap- 
paratus ? 

A. Connected with a crank on the outside of the shell with the 
agitator. 
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X Q. 158. How did you get the agitator into the inside of the 
lining ? 

A. That was put in, as nearly as I recollect the way he did it, be- 
fore the top head of the lining was put on. 

X Q. 159. Did it run crosswise or lengthwise of the generator ? 

A. Cross; run across the generator. 

X Q. 160. Did this agitator turn upon a shaft which ran through 
the generator ? 

A. Yes. 

X Q. 161. Did that shaft terminate outside of the copper shell at 
both ends? 

A. As near as I can recollect, only one side, where the arm was 
connected with the shaft. 

X Q. 162. Did you put this shaft in from the top of the ves- 

sel ? 
1454 <A. As near asI can recollect, he put it in from the top end 
of the lining. 

X Q. 163. Was the crank and shaft in separate pieces or one piece, 
if you remember ? 

A. Separate pieces. 

X Q. 164. What did the other end of the shaft rest on, or how 
was It supported—I mean the end opposite the crank ? 

A. By a piece of composition bored out to the size of the shaft on 
that end. 

X Q. 165. To what was that composition attached, if anything? 

A. To the lead lining. 

X (). 166. Was that composition bearing soldered to the outside 
of the lining? 

A. As near as I can recollect, it was soldered to the inside of the 
lead lining. 

X Q. 167. But you have already testified that there was no solder 
on the inside of the lining? 

A. When I answered that question I answered it as to the way 
the top and bottom circles of the lining were put on and soldered 
together. 

X Q. 168. Was there any other solder on the inside of the lining 
except for this composition ? 

A. To my recollection, there was not, unless in soldering the top 
— circles the solder should go through the lap onto the 
inside. 

X Q. 169. What kind of solder was that ? 

A. What we term soft solder. 

X Q. 170. What is the composition of it? 

A. Tin and lead. 

X Q. 171. At what stage of the construction of the apparatus was 
the agitator put in? 


Objected to as already answered in answer to X Q. 158. 


A. As nearly as I can recollect, after the lining had been put into 
the bottom of the shell, before the top circle of the lining had been 
soldered on. 
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1455  XQ.172. You have stated that there were five openings 
into the copper shell. State how they were located with ref- 
erence to each other. 

A. Three on the top, one on the side, and one on the bottom. 

X Q. 173. What was the use of these openings ? 

A. As near as I can tell, the three upper ones were made to con- 
nect vitriol pot and cooler; the one on the side to connect with the 
agitator; one on the bottom for cleaning it out. 

X Q. 174. Describe how it was cleaned out. 

A. I couldn’t; I never happened to be where there was a gen- 
erator about ready to be cleaned out. 

X Q. 175. Can you describe this opening which you say was to 
enable them to clean it out ? 

A. As near as I can describe it, it was a composition coupling 
with male and female parts—one part soldered to the generator, the 
other part made with a thread, to be used for a solid plug to screw 
into. 

X Q. 176. Was the lining soldered to any portion of this connec- 
tion ? 

A. After it was turned out to the shell it was supposed to be 
soldered to that connection. 

X Q. 177. To how many such connections was the lining soldered ? 


Defendant’s counsel asks what is meant by “ such connections.” 

Complainant’s counsel replies that by “such connections” he 
means the connections which the witness testified were used around 
the several apertures of the copper generator. 


A. Thesupposition was that all those pieces of composition around 
the outer shell would adhere to the lining and to the copper shell. 

X Q. 178. X. Q. 177 repeuted. 

A. Five. 
1456 X Q. 179. Do you know whether the lining was attached 
to the copper at the point where the copper shell was soldered 

together ? 

A. No. 

X Q. 180. I ask you whether there was anything interposed be- 
tween the lining and the copper shell at that point? 


Objected to as entirely immaterial to any issue in this case. 


A. Not to my knowledge. 

X Q. 181. Do you, as a coppersmith, or do you not, think that the 
soldering of the two parts of the copper shell, as you have described, 
would be likely to leave the lead lining next to that point where 
the heat was applied attached to the outer shell ? 

A. I do not. 


Cross-examination closed. 


Redirect examination by Mr. Wess: 


R. D. Q. 182. When you said, in answer to the second question, 
that you had been a coppersmith for 35 years did you mean that 
you had been a journeyman coppersmith for that time ? 
7i—119 
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Objected to as not redirect. 


A. No; I did not. I should not consider that as an apprentice I 
was a coppersmith. When I became of age and had a right to my 
time I should consider I was a coppersmith—working for journey- 
man’s wages. 

R. D. Q. 183. How long an apprenticeship did you serve? 

Same objection. 


A. As near as | can tell now, four years and nine months. 
1457 R. D. Q. 184. How old were you when you commenced this 
apprenticeship ? 
Same objection. 
A. About sixteen. 
R. D. Q. 185. Whom did you serve this apprenticeship with ? 


Same objection. 


A. ‘Tuckerman & Barnicoat and Avers & Vielle. 
R. D. Q. 186. Whom did you serve the first part of your appren- 
ticeship with ? 


Same objection. 


A. Tuekerman & Barnicoat. 
R. D. Q. 187. How long did vou serve with them ? 


Same objection. 


A. A little inside of two years. I think a year and nine months. 

hk. D. Q. 188. In what year were vou born ” 

A. In 1828. 

Rk. D. Q. 189. Then what year was it that you went with Tuck- 
man & Barnicoat? 

A. As nearly as I can recollect, that would be about the year 
1844. 

R. D. Q. 190. In what year did you leave them ? 

A. I think in 1846. 

R. D. Q. 191. Please hear the magistrate read question and an- 
swer 45 and state if your answer to that question is correct. 

A. It is not; 1t couldn’t have been. 

R. D. Q. 192. Please hear the magistrate read questions and an- 
swers 46, 47, and 48 and state if you did not make a mistake in cal- 
culating the year when you sawa generator made at Tuckerman & 
Barnicoat’s ? 

A. I did. 
1458 R. D. Q. 193. State the year or years when you saw gener- 
ators of the construction described by you made at Tuckerman 
& Barnicoat’s. 

A. I should think in 1845 and 1846; at any rate, in the first part 
of the apprenticeship. 

R. D. Q. 194. And during this period did you see the lead lining of 
such a generator complete—that is, with the top and bottom circle 
soldered to the cylindrical portion of said lead lining ? 
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Objected to as leading. 


A. I did. 

R. D. Q. 195. Is your hearing good ” 

A. It is not. 

R. D. Q. 196. How long have you been troubled with deafness ? 

A. As near as [ can tell, some fifteen years, more or less. 

R. D. Q. 197. When one of these lead linings about which you 
have testified was completed, was it a continuous vessel, with the ex- 
ception of the five perforations for the five connections? 


Objected to as grossly leading and an improper attempt on the 
part of counsel to correct statements which the witness has deliber- 
ately made and repeated. 

For the reason of the legal objection that the question is leading, 
defendant’s counsel withdraws the question, but at the same time 
enters his protest against the language used by complainant’s counsel. 


Redirect examination closed. 


Recross-examination by Mr. STEELE: 


R. X Q. 198. Has your memory been impaired together with your 
hearing? 
A. Not that I know of. 
1459 R. X Q.199. Have you any meaus of fixing the nature and 
date of the occurrences to which you have testified except your 
memory ? 

A. No. 

R. X Q. 200. Can vou give the name and address of any person 
who knows the facts connected with the construction of the device 
which you term a generator by Tuckerman & Barnicoat, and about 
which you have testified ? 

A. There is one person, by looking up the address, who I think 
could give the time, as he was at work for Tuckerman & Barnicoat 
in their shop at that time. 

R. X Q. 201. Would he know the facts in relation to the construc- 
tion of the apparatus about which you have testified ? 

A. In part he would. 

R. X Q. 202. Why do you say in part? 

A. Because I don’t think that he would know, as he was at work 
on other kind of work in the shop. 

R. X Q. 203. Is he the only person who you think would know 
anything at all about it? 

A. No; there are two others. 

R. X Q. 204. Please give me the names and addresses of all per- 
sons whom you believe to be acquainted with the facts. 


This and the four previous questions objected to as not proper re- 
cross-examination. 


A. Charles Pratt, who lives, I think, in Chelsea; Henry Heywood, 
in Charleston; Charles Foster—the name of the town where he lives 
I don’t recall, but it is just outside of Woburn, I think Burlington. 
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R. X Q. 205. Can you give me any more definite means of finding 
these men or any of them ? 


Same objection. 


1460 A. I cannot. 
R. X Q. 206. Have you any idea how I could find them ? 


Same objection. 


A. I think Heywood, of Charleston, would be found in the direct- 
ory. I think you would find Pratt’s name in the Chelsea directory. 
R X Q. 207. What is Heywood’s business ? 


Same objection. 


A. Coppersmith. 
R. X Q. 208. And Pratt’s also? 


Same objection. 


A. Yes; they all worked in Tuckerman’s shop at that time. 

R. X Q. 209. Do you know which of them, if either, saw this ap- 
paratus constructed, or one like it, during the time you were with 
Tuckerman & Barnicoat? 


Same objection. 


A. Yes; Pratt more likely than anybody else. 

R. X Q. 210. Would ne know as much about it as you do if his 
memory is as good ? 

A. I don’t think he would. 

R. X Q. 211. Do you think he would know anything definitely 
about it, and what ? 

A. Ido; that I could not say. I could not tell just what his work 
was at that time. 

R. X Q. 212. Did he work on it? 


Same objection. 


A. I don’t think he did but very little. 
R. X Q. 213. Did he work on it at all? 


Same objection. 
1461 A. I could not say. 


DAVID SHARP. 
Boston, October 18th, 1883. 


Subscribed and sworn to by said David Sharp before me— 
CALVIN P. SAMPSON, 
Notary Public. 


Adjourned to October 19th, 1883, at eleven o’clock a. m., at No. 
65 Merrimac street, Boston. 


, 
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Boston, October 19th, 1888—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Parties as before. 


SAMUEL D. Hicks, a witness produced on behalf of the defend- 
ants, being duly sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Samuel D. Hicks; age, fifty-nine years; residence, 
in Arlington, and occupation, a coppersmith. : 

Q. 2. Do you carry on business in your own name? 

A. The firm is S. D. Hicks & Son. 

Q. 3. Where is the place of business of S. D. Hicks & Son ? 

A. Nos. 65 and 67 Merrimac street and 9 and 11 Bowker street, 
Boston. 

Q. 4. How long have you been a coppersmith ? 

A. That is a question that I could not answer. If you wish to 
know when I went into the business J can tell you, or I will tell you 
when I became a coppersmith. ; 

Q. 5. When did you go into the business ? 

A. I went as an apprentice in 1841. | 
1462 Q.6. When did you become a journeyman coppcrsmith ? 
A. October 15th, when I became 21. 

Q. 7. That would be October 15th, 1845, would it not? 

A. Yes. 

Q. 8. Whom did you serve your apprenticeship with ? 

A. John G. Loring & Co. 

(). 9. How long did you remain with that firm ? 

A. About eight years. 

Q.10. During the period you were with them what class or classes 
of work were you employed on ? 

A. Various kinds of work. 


Complainant’s counsel requests defendant’s counsel to point out 
the portion of complainant's rebuttal testimony which is expected 
to be surrebutted by this witness, and hands the defendant’s coun- 
sel a printed copy of complainant’s rebuttal testimony for that 
purpose. } 

Defendant’s counsel replies that the testimony cf the witness will 
show very clearly what portion or portions of complainant’s proofs 
it is directed against, and submits that it is not proper for him, 
during the direct examination, to state on the record what he wants 
to prove by the witness. Further, that a request to disclose the 
scope of surrebuttal testimony, if proper at all, should be made 
after the notice is served and before a witness is placed under ex- 
amination. 

Defendant’s counsel also states that he told complainant’s counsel 
yesterday that the testimony of these witnesses was directed in re- 

buttal of certain statements made by Mr. Eliot, the complain- 
1463 ant’s expert, and pointed out in complainant’s printed record 
certain portions of Mr. Eliot’s deposition. 
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Complainant’s counsel states that the portion of Mr. Eliot’s depo- 
sition pointed out by defendant’s counsel is found on pages 219-225, 
inclusive, and the object of complainant’s counsel in making the 
request was to definitely ascertain whether his statement applied 
equally to all witnesses to be examined under the annexed notice. 


Q.11. Did you work on soda fountains and generators during the 
period you were with John G. Loring & Co.? 

A. | worked on soda-water fountains. 

Q). 12. Did they make generators? 

A. They did. 

Q. 13. Did you ever do any work on generators while you were 
with them ? 

A. I don’t remember that I ever made a generator. They kept 
special workmen—a class of men who worked on that kind of work. 

Q. 14. After you left Loring & Co. what did you do? 

A. I went into business for myself. 

Q. 15. After you went into business for yourself did you manu- 
facture generators ? 

A. I don’t remember of any until I went with Mr. Badger. 

Q. 16. How long was that after you left Loring & Co.? 

A. It was in 1854. 

Q. 17. Under what name did you carry on business in 1854 ? 

A. Rice, Hicks & Badger. 

Q. 18. How long did that copartnership exist ? 

A. About one vear, as near as I can remember. 

Q. 19. Did the firm of Rice, Hicks & Badger make generators ? 

A. I could not say positively. 
1464 Q. 20. When that partnership terminated what did you do? 
A. The firm then was Hicks & Badger. 

Q. 21. How long did that firm exist? 

A. A little over twenty-five years. 

Q. 22. Did the firm of Hicks & Badger make generators? 

A. They did. 

Q. 23. When did Hicks & Badger commence to make generators— 
in what year? 

A. I could not state the time exactly; they were making and re- 
pairing whenever they had a chance to. 

Q. 24. Can you state that the firm of Hicks & Badger commenced 
to make generators before a certain year? 

A. I can. 

Q. 25. Please do so. 

A. Before 1875. 

Q. 26. While you were with Loring & Co. did you see generators 
ere and during the various stages of the work? 

A. id. 

Q. 27. Can you describe the construction of the generators that 
were made by Loring & Co. during the period you were with them? 


Objected to as incompetent as surrebuttal. 


A. I ean. 
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| Q. 28. Please do so fully and particularly step by step. 
Objected to as not surrebuttal. 


A. Two sheets were brazed together at the ends, making a cylin- 
der. We obtained the shape larger at the centre and smaller at the 
ends by laying out and raising in. The bottoms were brazed in, the 

two halves fitted together in the centre, the inside lined with 
| 1465 lead. Openings were made for the connections for filling the 
agitator, etc. The brass-work was put in its proper place and 

soldered ; it was then finished up and made a generator. 


a Q. 29. You say two sheets were brazed together. Two sheets of 
what? 
Same objection. 
.' A. Copper. 


Q. 30. You say the bottoms were brazed in. What were these 
bottoms made of and what were they brazed into? 


Same objection. 
| A. Brazed into the ends of the cylinder spoken of; made of cop- 


r. 
q. 31. Were there one or two cylinders of copper? 


Same objection and that the question has been already answered 
in answer to Q. 28. 
Question withdrawn. 


Q. 32. I don’t quite understand your answer to question 28, 
Please describe fully and particularly of how many parts this cop- 
per vessel was composed and how those parts were joined, and how 
the lead lining was made, and how it was placed in the copper ves- 
sel. 

Same objection as to Q. 28. 

A. Four parts—two circles and two flat sheets. The parts were 
joined by brazing. The lining was formed to the shape of the gen- 
erator from a circle of lead hammered to the same shape as the gen- 
erator. It was made enough smaller to drop in, and dressed out to 
fit, or forced out. 

Q. 33. Did these flat sheets form the cylinder you spoke of? 

Same objection. 


1466 A. They do. 
Q. 34. Each one formed a cylinder—is that it ? 


Same objection, and also objected to as leading. Withdrawn. 
Q. 35. Was there one or two cylinders ? 


Same objection, and objected to as having been already answered 
in answer to Q. 28. 

A. Two. 

(. 36. And one end of each cylinder was provided with a bottom 
or head, formed of one of the circles you speak of brazed to the cyl- 
inder ; is that it? 


| 
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Same objection. 

A. Yes. 

Q. 37. Please state when and how the lead lining was placed in 
the copper vessel. 


Same objection. 


A. After the copper-work was put in its proper shape and finished, 
except putting together and doing the outside soldering, the lead 
was fitted and the whole put together—the outside soldering done 


and finished up. 
(). 38. Please describe how the lead lining was fitted to the copper 


vessel. 
Same objection. 
A. I did describe that before. 


(). 39. When each one of these two cylinders had its bottom or 
head brazed to it the copper vessel was then in two parts, was it not? 


Same objection, and objected to as leading. 
1467 A. It was. 
Q. 40. And when the lead lining was to be fitted to the 
generator into which one of these parts was it placed ? 
Same objection as to Q. 28, and further objected to on the ground 
that he has already stated that it was put into both. 


A. The one that was to be the bottom of the generator. 
. Q. 41. And how was the other copper part put in place? 


Same objection as to Q. 28. 

A. The top of the lead lining was put on and the copper top shut 
over it. 

Q. 42. Were there any openings leading into the generator so 
formed? 


Same objection. 


A. There were. 
Q. 43. How many? 


Same objection. 

A. Six. 

Q. 44. How was the lead lining held in place in the copper shell 
of the generator you have described ? 


Same objection. 


A. I have seen them made in two ways. I might say I have had 
them made in two ways. Before we had the facilities we had in 
later years the lead was put in and dressed tight against the copper, 
a small hole in the lead cut at the opening in the copper, and the 
lead worked out through the holes and turned over on the outside 

of the copper to which the connections were soldered. An- 
1468 other way: The outside of the lead and the inside of the cop- 
per generator were tinned and set up level and subjected to 
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sufficient heat to fill the solder between the two metals, soldering 
the lead and copper together. 

Q. 45. What were these connections which were soldered to the 
copper shell at the openings ? 


Same objection. 


A. The outlet at the bottom agitator, vitriol pot connection, fill- 
ing cap, connection with the purifier. 

Q. 46. Were the linings of the generators which were made by 
Loring & Co. while you were with them soldered to the interior of 
the copper shell ? 


Same objection. 


A. I could not say positively. 

Q. 47. Where was it you first saw generators constructed with the 
linings fastened to the copper shell in the manner first described by 
you in answer to Q. 44? 


Same objection. 


A. At Hicks & Badger’s. 
Q. 48. How early was that ? 


Same objection. 


A. I could not fix the dates unless I had the books of the firm. 
It was between 1854 and 1879; probably not far from 1860. 
Q. 49. Where are the books of the firm of Hicks & Badger? 


Same objection. 
A. With Mr. Badger. 


Adjourned to 2.30 o’clock p. m. for the purpose of obtaining the 
books. 


1469 2.30 O'CLOCK P. M. 


After adjournment. 

Parties present as before. 

Defendants’ counsel states that he has made application to Mr. 
Badger for the books of the firm of Hicks & Badger, and that he is 
informed by Mr. Badger that said books are packed away, and that 
it would take him the rest of the afternoon to find them and get 
them out. Defendants’ counsel therefore requests the magistrate to 
adjourn the examination until to-morrow morning at such hour as 
may be agreed upon. 

Complainants’ counsel objects to any adjournment and offers to 
stipulate that the books of the firm of Hicks & Badger be offered at 
the close of the examination or at such time as the examination 
may be adjourned to, and that the witness be then allowed to refer 
to the entries therein. 

Defendants’ counsel states in reply that he will proceed with the 
direct examination of this witness, as far as it is possible, until the 
books are produced, but that he will not close his direct examina- 
tion until the books are produced. 


78—119 
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Q. 50. How were the linings of the generators which were made 
by Loring & Co. while you were with them fastened to the copper 
shell ? 

Same objection as — Q. 28 and objected to as immaterial. 


A. I believe I answered that once; that I did not remember of 
their being soldered. If I didn’t I will now. 


1470 The witness offers to state that he received a note from Mr. ‘wf 
Badger in regard to a generator that he remembered making. 
It was December 11th, 1856. i. 


Complainants’ counsel requests that the note be produced and 
read by the witness and its contents taken down. 

Defendant’s counsel offers the note referred to by the witness in 
evidence, and the same is marked Defendant's Exhibit Badger & 
Note. 


Q. 51. When did you receive this note from Mr. Badger ? 

A. About ten minutes ago. 

Q. 52. Did you personally have knowledge of the construction of a 
the generator made for Tarr, Smith & Clark December 11th, 1856? | 


Same objection as to Q. 28. 

A. I did at the time. 

Q. 53. This generator was made by the firm of Hicks & Badger, ¥ 
was it not? 

Same objection. 

A. It was. 


Q. 54. And do you now remember that this generator was made 
by Hicks & Badger for Tarr, Smith & Clark ? 


Same objection. ey 
A. I do. ¥ 


Q. 55. How was the lining of the generator made for Tarr, Smith 
& Clark fastened to the copper shell ? 


Same objection. 


A. I would not say otherwise than this hollow was turned over ; . 
that we always did. + 
Adjourned to 10 o’clock a. m., October 20, 1883. 
1471 Boston, October 20th, 18883—10 o’clock a. m. 
Met pursuant to adjournment. ee 


Parties present as before. 


Continuation of examination of Samuet D. Hicks: 


Q. 56. What do you mean in the last answer by “this hollow was 
turned over?” 


Same objection as to Q. 28. 


eee oe me - 


. 
@ 
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A. I didn’t say hollow; I said the collar was turned over. 
Q. 57. What collar? 


Same objection. 


\. I mean collars that were worked out from the lead lining and 
turned over on the outside of the copper shell. 

Q. 58. How many years before 1879 did the firm of Hicks & Badger 
commence to make generators of the construction described by you 
and having the lead lining fastened to the copper shell in the man- 
ner first described by you in answering Q. 44” 


Same objection, and further objected to upon the ground that the 
witness has already stated that he don’t know about the date. 

Defendant’s counsel replies that the witness has sworn that it was 
between 1854 and 1879 and probably not far from 1860; that he is 
not asked by this question to fix the precise year when they com- 
menced to manufacture generators of the construction stated, but to 
state how many years before 1879 they commenced their manu- 
facture. 


1472 A. I don’t remember of ever making any in any other way. 

Q. 59. Can you state approximately the year when Hicks 
and Badger commenced to manufacture generators of the construe- 
tion described by you and having the lead linings fastened to the 
copper shell in the manner first described by you in answering Q. 
44? 


Same objection. 


A. We commenced business together in 1854; we made more or 
less generators for, I should say, twelve or fifteen years, as we got 


orders for them. After that they were made more by soda apparatus 


manufacturers. It cut off our business partially in that line. I 
don’t remember of making any generators during the latter part of 
our partnership. 

Q. 60. Then these generators which you have described were made 
during the first twelve or fifteen years of the copartnership of Hicks 
& Badger; isthatit? I refer to generators having their lead linings 
fastened to the copper shell in the manner first described by you in 
answer to Q. 44. 


Same objection. 


A. Yes. 
Q. 61. What were the latest facilities you referred to in answering 


Q. 44? 
Same objection. 
A. The manner of putting heat on the generator shell by a blow 


pipe. 
Q. 62. Do you remember when blow pipes first came into use for 


this purpose ? 


Same objection. 
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A. I couldn’t say when coppersmiths first used blow pipes. I 

might answer more definitely if you give me a few minutes’ 
time. 

1473 Q. 63. In what way could you refresh vour recollection on 
this point? 

A. By consulting Mr. Campbell. 

Q. 64. After the lead lining had been inserted in place in the bot- 
tom part or half of the copper shell and the top part or half of the 
copper shell had been placed in position in these generators described 
by you how was the joint between the two halves of the copper shell 
made? 


Same objection as to Q. 28. 


A. It was soldered. 

(65. Did you take any precaution during this operation of sol- 
dering to prevent the lead lining from being injured by heat at the 
point where the soldering was done ? 


Same objection. 


A. We did not; the heat necessary for soldering the shell was not 
enough to injure the lead. 


That part of the answer following “ we did not” is objected to as 
not called for by the question, and because the witness has not been 
qualified as an expert. 

Defendant’s counsel replies that the witness is not being examined 
as to theory, but as to matters of fact. 


Q. 66. Why did you not take any precaution ? 
Same objection as to Q. 28. 


A. It was not necessary. 
Q. 67. Why not? 


Same objection. 


A. I answered that to the previous interrogatory. 
1474 Q. 68. Please repeat your answer. 


Same objection. 


A. The heat sufficient to solder the copper shell was not sufficient 
to injure the lead. 
Q. 69. How do you know that this was so? 


Same objection. 
A. I know by practical experience. 


Defendant’s counsel states that he is informed by Mr. Badger that 
it will take several days to look through the books of the firm of 
Hicks & Badger covering a period of twenty-five vears and pick out 
the accounts relating to generators; that under these circumstances 
and in view of the fact that the defendant’s time to take testimony 
expires on the 2oth instant, and as other witnesses are to be exam- 
ined at this place and at New York, he is compelled to close the 


VI 
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direct examination of this witness without going into an examina- 
tion of the books. 


Cross-examination of same witness by Mr. STEELE: 


Complainant’s counsel, without waiving the objections taken, but 
expressly reviewing the same, cross-examines the witness de bene 
esse. 


X Q. 70. Please describe fully the manner of constructing the 
lead lining and inserting the same, referred to in your first portion 
of your answer to Q. 44. 

A. The lead was formed to fit the copper shell. The outside of 
the lead and inside of the 7 were turned over with fine solder ; 

it was then set on its bottom and subjected to heat enough to 
1475 melt the fine solder between the lead and copper and fill it 
between the two metals. 

X Q.71. Did this result in sweating the lining to the copper shell ? 

A. It did. 

X Q. 72. What was the object in attaching the lining to the shell? 

A. To make a more solid job. 

X Q. 73. Is it necessary in constructing such an apparatus that 
the lining should be attached to the shell; and, if so, for what 
reason ? 

A. I don’t consider it is absolutely necessary, as we made them 


without that previously, and I don’t remember having any trouble 


with them. 

X Q. 74. Did those which you constructed in the other way have 
the lining attached to the shell at the various openings ? 

A. They did in the manner I have described. 

X Q. 75. In all generators to which you have referred the lining 
was attached to the outer case in more than one place, was it not? 


Objected to as immaterial. 


A. It was. 

X Q. 76. Now, I ask you whether it was necessary in the construc- 
tion of the apparatus which you have described that the lining 
should be soldered to the outer case at more than one point; and, if 
so, for what purpose ? 


Same objection. 


A. I understood you “ attached to the outer case.” I didn’tsay it 
was soldered to the outer case. I said that the lead was turned out 
and flanged over on the outer case. 

X Q. 77. When the connections were soldered on at these open- 
ings was not the portion of the lead flanged over soldered to the cop- 

per shell? 
1476 A. They were, in process of soldering the connections. 

X Q. 78. Was it necessary in the construction of each form 
of generator which you have described that the lead lining should 
be soldered or rigidly fastened to the outer case at more than one 
point; and, if so, for what purpose ? 
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A. In answer to that I would say that in all my business wher- 
ever I can see a chance for improvement, or have thought there was 
a chance, I have adopted it. 

X Q. 79. X Q. 78 repeated. 

A. I think it would be a better job to have it solid. 


The notary is requested to ask for an answer to the first part of 
X Q. 78. He does so. 3 


A. I don’t consider it absolutely necessary, because good work has 
been done without it. 

X Q. 80. I see that Ido not make my question sufficiently clear. 
You have testified that in the one form of generator the lining was 
fastened to the shell throughout, and in the other form it was fast- 
ened at several points, namely, the openings. Now, I ask you 
whether it was necessary that the lining should be fastened either 
in one way or the other—that is, either throughout the shell or at 
several puints in the apparatus which you have constructed ? 

A. We fastened the lead lining to the openings for convenience 
in soldering, and to have the brass connections soldered to the lead 
as well as to the copper, that no liquid should enter between the 
lead and copper. 

X Q. 81. In what respect was the generator having the lining sol- 
dered to the outer case throughout a better job than when it was 

only fastened at the several openings? 
1477 A. I don’t think you understand me about the fastenings 
at the openings. They were for the purpose I named in the 
last answer. 

X Q. 82. X Q. 81 repeated. 

A. We did that to try to make an improvement, whether it was 
one or not. I consider either way good work. 

X Q. 83. Please explain in what respect you considered the one 
generator an improvement over the other and explain just why it 
was an improvement. 


Objected to as without foundation, the witness not having stated 
that he considered one an improvement over the other. . 

Complainant’s counsel replies that the witness has stated that 
when they got the suitable blow pipe they adopted the form of at- 
taching the lining throughout as an improvement; and it eppears 
from all the testimony of this witness that it actually was an im- 
proved form of construction. 

Defendant’s counsel, in reply, calls the attention of the court to 
questions and answers 78 and 82, and denies that the testimony of 
the witness is entitled to the construction placed upon it by com- 
plainant’s counsel in X Q. 83. 


A. The reason why we made them sv was we thought, perhaps, 
solid metals might be a benefit. 

X Q. 84. In what respect? 

A. Solid work is considered good work generally. 

X Q. 85. You say that in soldering the two portions of a copper 
cylinder together you did not burn the lining. Do you know 


. 
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whether it resulted in attaching the lining to the copper at the point 
where the two portions were joined ? 

A. I never could see it between the two metals after they were 

put together. 
1478 X Q. 86. Did you ever make a generator that did not have 
its lining attached to the outer case in some way? 

A. I did not; when you say “make” I presume you mean “ had 
made” in my shop. 

X Q. 87. Would a generator with a lead lining such as you have 
described be operative if the lining was not in some way attached 
to the outer case ? 

A. It would if it was perfectly tight. 

X Q. 88. By “ perfectly tight” do you mean tight to the copper 
shell, or what do you mean ? 

A. Tight within itself. 

X Q. 89. Do you mean having no openings ? 

A. No; I mean the outer shell and the inner lining tight; that 
the contents could not get in between the two. 

X Q. 90. As a matter of fact, would not the contents get in be- 
—_— the two if the lining were not in some way attached to the 
shell? 

A. Not if properly put together, as I have before stated. They 
were all made in that way before we took a notion to solder them 
to the shell. 

X Q. 91. You mean they were all attached at the various open- 
ings ? 

A. Yes. 

X Q. 92. But if they were not attached either at the openings or 
elsewhere the generator would not work, would it? 

A. The connections at the openings in the way I have described 
were soldered to both metals. If there were a leak it would not 
work ; if put on properly it would work. 

X Q. 93. X Q. 92 repeated. 

A. I don’t know how I can answer that question any differently. 

X Q. 94. Can you not answer it yes or no? 


Objected to as already answered in answer to the previous inter- 

rogatory. 
1479 A. It would not work if it was leaky. 

X Q. 95. Does any other reason occur to you why it would 
not work ? 

A. None. 

X Q. 96. If the lining was not attached either at the connections 
or by the flanges or elsewhere would it not collapse in course of use 
as a generator ? 

A. I think not until it had become imperfect. 

X Q. 97. Would not the lining leak if not properly joined to the 
shell at the various connections ? 

A. It would. It has to be joined to the brass connections, and 
they with the two, the inner lining and the outer shell. 

X Q. 98. Was there any solder on the inside of this lining ? 
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A. No; there was not. 
X Q. 99. Please produce the wood cut which you consulted in 


answering questions on your direct examination. | 


Adjourned to 2 o’clock p. m. 


OcroBer 20TH, 1883—2 o’clock p. m. 
After adjournment. 
Parties still present. 


A. I have been unable to find them. It is mislaid. It was here 
last night. 

X Q. 100. Do you know whether it correctly represented a gen- 
erator constructed by you having the lining attached as described in 
the first portion of your answer to Q. 44? 

Objected to as immaterial, said wood. cut not being an exhibit in 
this case or referred to by the witness on his direct examination. 


1480 A. No picture would represent that. It only represented 
the style of the outside of the generator after it is finished. 

X Q. 101. What was the purpose of the several openings of the 
generator having a lining attached as described in the first portion 
of your answer to Q. 44? 

A. To receive the connections. 

X Q. 102. Was there an agitator in that generator? And, if so, 
please state at what stage of the construction it was inserted and how 
the bearings were constructed. 

A. There was; it was some distance from the bottom; a shaft run 
through into a socket and passed through the shell through a stuff- 
ing box. I think I might now correct a statement I made before. 
I think you asked something about solder on the inside. The socket 
of this agitator is soldered on the inside. 

X Q. 105. Please state whether this apparatus which you have 
described as a generator could be used for a soda fountain. 


Objected to as immaterial. 


A. I think it could, if anybody would like to drink soda from a 


lead vessel, by making some alterations in the connections, «ce. 

X Q. 104. Would it be operative for the purpose for which it was 
intended if the lining, instead of being attached to all the several 
openings, as you have described, were only attached at. one opening, 
as, for instance, at the filling bung, and with that exception was de- 
tached from the outer case? 


Objected to as hypothetical, and defendant’s counsel asks if in this 
supposed apparatus there was to be no openings in the lead lining, 
except the opening at the filling bung. 
1481 Complainant’s counsel replies that there would be openings, 
but the lining would not be attached to the outer case at those 
openings, except at the filling bung. 


~ A. I will state now that this ange which I have been speaking 
of, worked out through the holes, is for convenience in making the 
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connections. It is not necessary as long as you make every joint 
tight, and make it all tight between the lead and copper; that is all 
there is to it—to make tight work. This matter of connection it 
does not make so much difference how it is done, provided it is done 
well; I mean so that the copper and lead lining and brass connec- 
tions shall all be well soldered together. This flanging over that I 
have spoken of is not for strength to the lead lining, but a conven- 
lent way of accomplishing the object. 

X Q. 105. You say it does not make so much difference how the 
connection is made, if it is only done well. Suppose it was not done 
at all, except at one point, would the structure be operative and suit- 
able as a generator? 

A. It would not. . 

X Q. 106. Can you state the date of your making or selling a gen- 
erator having the lining attached, as described in the first portion of 
your answer to question 44, more definitely than “ between 1854 and 
1879,” without reference to the books of your late firm of Hicks «& 
Badger? 

Objected to as already answered. 


A. I refer you to the Badger letter received yesterday marked 
“ Defendant’s Exhibit Badger Note.” 

X Q. 107. Is that the only means you have; and, if not, what other 
means have you of fixing a definite date ? 


Same objection. 


1482 A. I should have to examine those books. 
X Q.—. Have you given defendant’s counsel means of ob- 
taining those books ? 

A. Not of obtaining them. I wrote to Mr. Badger asking him if 
he would look and tell me of one or two more generators we had 
made, and named parties that he might look for and give me the 
dates. 

X Q. 109. Did you offer the defendant’s counsel an order or per- 
mit to go and see the books, and do you know or have you been 
informed as to whether he did so? 


Objected to as immaterial and as calling for hearsay. 


A. I gave him no order to see the books, only to get me the in- 
formation from Mr. Badger. 


Cross-examination closed. 


Redirect examination by Mr. Wess: 


R. D. Q. 110. Did you mean in answering question 70 to say that 
the lead linings of the generators described by you in the first por- 
tion of your answer to Q. 44 were sweated to the copper shell 
throughout ? 

A. I don’t know as I understand that exactly; perhaps I can 
answer it. 


Question withdrawn. 
79—119 
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R. D. Q. 111. In answering Q. 44 you describe two ways of hold- 
ing the lining in place in the copper shell. Now, when you answered 
Q. 70 which way did you refer to. , ‘ 

A. There is nv difference in making generators, whether soldered, 
as I have described, or not soldered, as I have also described, as far 
as the generator and lining are concerned, excepting one is soldered 

and the other is not: otherwise they are alike. 
1483 R. D. Q. 112. Alike in the way the lining is flanged over 
at the openings and the brass connections soldered in place? 

A. All the same. 

R. D. Q. 118. Before your cross-examination was closed did you 


produce the wood cut referred to in X Q. 99? : 
R. D. Q. 114. Please state the names of the parties you refer to sw 


in your answer to X Q. 108. | : 
A. [ referred him to the firm of Tarr, Smith & Clark, and in reply 
he sent me the letter marked Badger note. 


Redirect examination closed. a 


Recross-examination by Mr. STEELE: 


R. X Q. 115. Will vou now produce, to be marked as an exhibit 
in this case, the wood cut referred to in X Q. 79? 

A. I do. 

The wood cut produced is introduced in evidence and marked 
Complainants’ Exhibit Generator and Bottling Cylinder Wood Cut, 


R. X Q. 116. Do you know whether the generator represented in 
that wood cut had its lining soldered tu the outer shell or not? 
A. I do not. 


Examination closed. 


SAMUEL D. HICKS. ~~ 


Subscribed and sworn to by said Samuel D. Hicks before me— 
CALVIN P. SAMPSON, 
Notary Public. 


Adjourned to 5 o’clock p. m., at No. 5, Pemberton Square, Boston. 


—_-_- 
1484 Boston, October 20th, 18883—5 o’clock p. m. 
| Met: pursuant to adjournment. 
Counsel present as before. 
JOHN BEKKENHUIs, a witness heretofore examined on the part of 
the defendant, being recalled as a witness, deposes and says: mA 
vs a 


Complainants’ counsel calls attention to the fact that this witness 
has been already examined and cross-examined, and objects to any 
testimony now to be given by him in relation to matters upon which 
he has already been examined, as his examination and cross-exam- 
ination have been closed. 


oo 
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Q. 1. In your former deposition in t his case you swore that you 
worked for a man named W. F. Tuckerman ; please state when that 
was. 

A. I came to work there in 1854. 

Q. 2. You also swore that he made soda-water fountains and gen- 
erators. Did you see generators made or repaired at Tuckerman’s 
place in 1854? 

A. Yes, sir. 

Q. 3. Did you do any work on generators at Tuckerman’s place 
in 1854? 

A. Yes, sir. 

Q. 4. Describe the construction of these generators that you worked 
on at Tuckerman’s place in 1854. 

A. There were two kinds built. One was a portable generator 
with fountain combined, and the other was the old-fashioned gen- 


erator. 
Q. 5. Describe the construction of this old-fashioned generator. 


Objected to as not properly surrebuttal in this case. 


1485 A. It was a kind of egg shape; the ouiside made of heavy 
copper and the inside lined with lead—made of lead. The 

bottom part was made in a straight cylinder of a sheet of copper ; 
then one end was raised in on each piece; then a bottom brazed in 
on each of the small ends, and that makes each piece like a half of an 
egg; then it is to be hammered. Next, the lead lining for the inside 
of the copper is made. The lead is cut out in a circle to the right 
size and raised up so as to fit inside the copper part, and another 
circle is raised up the same as before, except longer; then the holes 
are cut through the copper for the couplings; the bottom of the lead 
is put into the bottom part of the copper; the agitator is then put 
into the bottom part; then the other part of the lead or cap is fitted 
over the lower part of the lead lining and sweat or soldered on tight; 
then the lead is worked up and drawn through the holes in the cop- 
per, so as to bring it to the outside, and turned down over the cop- 
per on the outside; then the couplings are put in, a heavy band of 
solder wiped around the middle where the copper laps over right 
at the centre; that makes the body of the generator. 

Q. 6. In how many pieces was the copper outside before the pieces’ 
were joined together to make the outside body of the generator ? 


Same objections. 
A. Four pieces. 
(). 7. Describe the shape of those pieces before they were joined 
together. 
Same objections. 
A. Two sheets about square ; about 15 or 16 by 50 odd in length ; 
two circles, I should say, 14 inches in diameter. 
1486 .8. What was the shape of these pieces after they were 
formed up and before they were joined together ? 


Same objections. 
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A. The shape of half an egg and one a little longer or deeper than 
the other; after put together the shape of an egg. : 
Q. 9. What parts of the outside copper body of the generator did 


the two circles form ? 
Same objections. 


A. The ends; the bottom and top. 
Q. 10. What parts did the two square sheets form ? 


Same objections. 


A. The sides ; between the two heads or circles. 
Q. 11. What was the shape of each one of those square sheets after 
they were formed up and before the circle forming the top or bottom 


was brazed in? 
Same objections. 


A. They were brazed in on ends reduced and made so as to reach 
the circle so as to braze the bottom in; both sheets in the same way. 
Q. 12. Did each one of these sheets form a cylinder ? 


Same objections. 


A. Each one of these sheets makes a cylinder in the start. 

Q. 13. How many holes were there in the copper shells of these 
generators? 

Same objections. 

A. There were seven holes. 

Q. 14. What were those holes for? 

Same objections. 
1487 A. One was for the vitriol cham ber or vitriol pot, one for 

| the filling, one for discharge on the bottom, one for a circula- 

tion pipe, one for a gauge, and one to carry gas to the purifier and one 
for the agitator. 


x , ’ ok ar ; 
Q. 15. Did you ever take apart and repair any generators of the 
construction described by you while you were at Tuckerman’s ” 


Same objections. 


A. Yes, sir. 
Q. 16. And in those which you took apart did you find that the 
lead lining was attached to the interior of the copper shell ? 


Same objections. 
A. Not for the first few years I worked there. 


Q. 17. How was the lead lining in those which you took apart in 
the first few years you were there ? 


Same objections. 


A. The lead lining was generally put in loose 
Q. 18. How was it held in place in the copper shell ? 


Same objections. 


I 


9} 
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A. It was done by hammering the lead hard against the copper 
so as to work the air all out of it before the couplings were put in. 

Q. 19. After the couplings were put in did they hold the lead lining 
in place ? 


Same objections. 


A. No, sir; the lead lining stood for itself by having the air all 
worked out which was between. 
1488 Q. 20. How were the couplings secured in place at the dif- 
ferent openings? 


Same objections. 


A. The lead was worked out from the inside through the holes 
onto the outside of the copper and turned down; the couplings set 
inside of the lead or on the top of it; then the lead was soldered to 
the coupling and also to the copper so as to make it so that the 
liquids in the inside of the generator could not get between the cop- 
per and the lead lining; they were also soldered to the copper with 
a solid joint on the outside. 

Q. 21. In the generators which were made or repaired during the 
first few years you were at Tuckerman’s was the lead lining sweat to 
the inside of the copper shell ? 


Same objections. 

A. Not for the first five or six years. : 

Q. 22. When did Tuckerman commence to sweat the lead linings 
to the inside of the copper shell ? 

Same objections. 

A. I could not state. We started that as soon as the blow pipe 
was invented. We did it right away then, but I don’t know when 
it was. 

(). 23. Please look at the sketch now shown you and state what it 
represents, if you know. 


Same objections. 


A. It represents an old-style generator. _ 
(). 24. Does it correctly represent in outline a generator like those 


made and repaired at Tuckerman’s during the first few years you 


were there? 


Same objections, and objected to as leading. 


1489 _—s A. _ It. does exactly, without the trimmings; the outside part 


is correct. 
Q. 25. What is the opening for in that sketch which I have 


marked a ? 
Same objection as to Q. 5 and before Q. 1. 


A. I call that the gauge. 
(). 26. What is the opening for which I have marked b ? 


Same objections. 
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A. I call that the circulation. 
Q. 27. What is the opening for which I have marked ¢ ? 


Same objections. 


A. Vitriol ‘pot. 
Q. 28. What is the opening for which I have marked d ? 


-. Same objections. 


A. That is the leading pipe to the purifier. 
Q. 29. What is the opening for which I have marked e ? 


Same objections. 


A. Inlet or filling. 
Q. 30. What is the opening for which I have marked f ? 


Same objections. 


A. Agitator. 
Q. 31. What is the opening for which I have marked g ? 


Same objections. 


A. Outlet. 
1490 Q. 32. What is the part which I have marked h ? 


Same objections. 


A. That is,the step for the agitator. 
Q. 33. What is the part which I have marked 7 1? 


Same objections. 


A. It is a band of solder to hold the two parts together. 
Q. 34. In the section view of said sketch what does the red line 
indicate ? 


Same objections. 


A. The red line is the lead lining. 
Q. 35. And what is the black line? 


Same objections. 
A. The copper shell. 


Defendant’s counsel offers the sketch produced and lettered as 
above in evidence, and the same is marked Defendant’s Exhibit 
Sketch of Old Fashioned Generator. 


Direct examination closed. 


Cross-examination by Mr. Sreexe, de bene esse, without waiv- 
ing the objections already noted : 


X Q. 36. Who made that sketch ? | ; 
A. I made one myself last night, but I think some one made this 
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over a little smoother. My hand was shaky, and I think this is 
worked over, or some one else made it cver, but itis just the same. 


Defendant’s counsel here states that the sketch produced 

1491 was made from a rough sketch mace by the witness, and that 

the original sketch made by the witness is now in his pos- 
session. 


X Q. 37. Please produce the sketch which you made. 
A. It is not in my possession just now. 


Complainant’s counsel requests that the original sketch be pro- 
duced. 

Defendant’s counsel produces said original sketch and hands the 
same to the notary, protesting at the same time against this line of 
examination, the witness having sworn that the sketch marked 
Sketch of Old Fashioned Generator correctly represents the generators 
about which he has testified. 


X Q. 38. Is this the first sketch which you made of that appa- 
ratus ? 
A. Yes, sir; that is my work; I made that last night. 


Sketch is offered in evidence by complainant’s counsel and marked 
Complainant’s Exhibit Bekkenhuis Sketch of Old Fashioned Gen- 
erators. 


X Q. 39. With whom did you talk about making this sketch be- 
fore you made it ? 

A. I was talking with this Mr. De Lacy. He told me yesterday, 
if I could, to make a sketch of an old generator; he wanted to see 
one. 

X Q. 40. Do you mean Mr. Peter De Lacy, who is one of the wit- 
nesses in this case and is now present ? 


Objected to as immaterial, irrelevant, and a mere waste of time. 


1492 A. No,sir; I did not know what case he was in; I did not 
fairly know; [ don’t understand the case myself, but was called 
up here. 
X Q. 41. Do you mean the Mr. De Lacy who is now present? 
A. I mean this Mr. De Lacy here; I do not know his given name. 


Complainant’s counsel requests the examiner to certify that the 
Mr. De Lacy who is present 1s the same Mr. De Lacy who testified 
in this case, and that his name is Peter De Lacy. 

Notary certifies that he is informed his name is Peter De Lacy, 
but has no further knowledge as to the subject of counsel’s request. 


X Q. 42. Was any one present when you made the sketch ? 

A. Nobody but some of my children. 

X Q. 43. In the sketch made by you and marked Bekkenhuis 
Sketch of Old Fashioned Generator what color represents the lead 
lining ? 

A. The blue—the inside line. 
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X Q. 44. Which end represents the top of the generator? Please 
mark the inlet with the letter 7. 

A. The inlet is not marked ; nothing but the vitriol pot is marked. 
The vitriol pot is at the top—that is, the vitriol-pot hole; the vitriol 
pot stands on it. 

X Q. 45. Please mark that opening with the letter v, which repre- 
sents the opening for the vitriol pot. 

A. I have done so. 


X Q. 46. Please mark on the sketch made by you the opening 


which is for the leading pipe tv the purifier with the letter D. 

A. I do so. 

X Q. 47. Is there any opening shown in that sketch where you 

have marked D? 
1493 A. No, sir; I made a mark there. 
X Q. 48. Please mark on the same sketch the opening for 

the outlet with the letter O. 

A. I do so. 

X Q. 49. How many openings are shown in that sketch ? 


Objected to as incompetent, as the sketch speaks for itself and is an 
exhibit in this case. 


A. Three. , 

X Q. 50. What openings are shown in the Exhibit Sketch of Old 
Fashioned Generator that are not shown on the sketch made by you ? 
Give the appropriate name to each. 


Defendant’s counsel requests that both sketches be handed to the 
witness. 

Complainant’s counsel states that the sketch which the witness 
says he made is before him and declines to hand the other exhibit 
to him, as this is cross-examination. 


A. The filling coupling is shown, the circulation and gauge are 
shown, and the purifier is shown. 
X Q. 51. On which sketch are those shown? 


Objected to as already answered by witness in answer to the last 
question. 


A. On the sketch, Exhibit Sketch of Old Fashioned Generator. 
X Q. 52. X Q. 50 repeated. 


Defendant's counsel submits that the witness has answered this 
question fairly and that it can only be repeated for the purpose of 
trying to make him contradict himself. 


1494 A. I have mentioned them in my answer to X Q. 50. 
X Q. 53. What did you do with the sketch made by you 
after you had completed it? 

A. I passed it to Mr. De Lacy this morning. 

X Q. 54. Did you give any instructions as to the manner of 
making the sketch, Defendant’s Exhibit Sketch of Old Fashioned 
Generator ? 

A. No; I did not. 


THE IRON CLAD MANUFACTURING CO. 


X Q. 55. Not to anybody ? 
A. I gave nobody any instructions about how to make it. 


Defendant’s counsel here requests the magistrate when questions 
similar to X Q. 54 are asked the witness that which one of the two 
sketches is meant be pointed out to the witness, as the exhibit name 
of said sketches has been made so nearly alike. 


X Q. 56. Didn’t you ever give any instructions or make any sug- 
gestions to anybody as to the manner of making the sketch now 
shown you and marked Defendant’s Exhibit Sketch of Old Fashioned 
Generator? 

A. No; I have not. 

X Q. 57. Where did vou hand the sketch made by you and 
marked Complainant’s Exhibit Bekkenhuis Sketch of Old Fash- 
ioned Generator to Mr. De Lacey ? 

A. I handed it to him in Mr. Puffer’s place, in my room. 

X Q. 58. Do you mean the place of Alvin D. Puffer & Sons’ 

A. Yes; A. D. Puffer & Sons. 

X Q. 59. When you worked on these generators at Tuckerman’s, 
in 1854, did he have a partner in business ? 

A. No, sir. 
1495 X Q. 60. Who worked with you on such generators ? 
A. Another man by the name of Charlie Halburg, a Swede. 

X Q. 61. Where is he? 

A. He has been in Sweden—gone home all of ten years ago. 

X Q. 62. Did any one else work on them with you ? 

A. No; after he left I did it alone. There were not a great many 
made—except Mr. Tuckerman would take a hand in it now and 
then himself. 

X Q. 63. Is Mr. Tuckerman dead ? 

A. He has been dead several years. 

X Q. 64. Give the names of the other employees there at the 
time. 

A. A man was working there, off and on, whose name was Otis 
Curtis, a coppersmith. I don’t know where — is now. We had 
another Swede by the name of Charlie Lunsen, who is dead. The 
rest we had were apprentices; I can’t hardly give their names; they 


‘were coming in and going out. Nelson was the name of another 


Swede; he left Boston several years ago. Charlie Porter was an- 
other; I don’t know where he is. That is all [ can recollect. 

X Q. 65. Can you give any idea of what became of the generators 
which you have referred to? 

A. They were made to order and sold and used. 

X Q. 66. To whom were any of them sold ? 

A. Sold to different parties. One to Robinson, Wilson & Segallie, 
of Boston, on Sudbury street. I recollect we made one for Moses 
Fairbanks & Beard, on Howard street. Another one, if I recollect, 
for Patrick Devine, of South Boston. A good many were made 
and sold to the country, and | never knew exactly the town or place 
where they went. 


S0—119 
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X Q. 67. Did all these generators have the lining attached in the 
same way ? 
1496 A. I could not state if all of them had. The first four or 
five years they were all made in about the same way, with a 
loose lining. 

X Q. 68. Which one of those you have mentioned was made in the 
manner you have described? 

A. I think the first two or three I mentioned were all loose lined. 

X Q. 69. Will you swesr that either one of those you have men- 
tioned was made in the manner you have described ? 

A. I would to the first, but not to Patrick Devine’s; that was 
made considerably later. 

2 Q. 70. To whom was the first one sold ? 

. To Moses Fairbanks & Beard. 
xX XO. 71. Is that the only one of those you have mentioned that 
you can state positively was so made? 

A. No; there were old generators which came in for several years 
to be repaired, and the linings came out loose when we took them 
apart. 

X Q. 72. X Q. 71 repeated. 

A. There must have been more than that one. 

X Q. 73. Can you give the name of any party except Fairbanks 
& Beard for whom such a generator was made while you were with 
Tuckerman ? 

A. I recollect we took a generator from Frederick Brown, corner 
of Washington and State streets, which got leaky and we had to re- 
pair, and I remember well it was a loose lining. 

X Q. 74. In what year was that? 

A. That was in the first part of the time I came to work at Tuck- 
erman’s. 

X Q. 75. In 1854? 

A. That I can’t state exactly ; it was in the first part of the time 
I worked there. lt may have been in 1855; I couldn’t state exactly. 

X Q. 76. How long did you work there? 

A. I could not state what year I left. 

X Q. 77. Were you formerly in business with a man by the name 
of Essman ? 


Objected to as answered upon the former deposition of this witness. 


1497 A. Yes, sir. 
X Q. 78. When was that. 
Same objection. : 
A. I think it was between eight and nine years ago we closed up. 


I could not state exactly now. 
X Q. 79. How long were you in business with him? 


Same objection. 
A. Between five and six years, I believe. 
Cross-examination closed. 
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Redirect examination by Mr. WEBB: 


R. D. Q. 80. When you gave Mr. De Lacy the sketch made by you, 
which is marked Complainant’s Exhibit Bekkenhuis Sketch of Old 
Fashioned Generator, what did you say to him ? 

A. I told Mr. De Lacy that I made one last night and thought I 
did well by lamp light; “ but,” says I, “this morning by looking 
at it lam almost ashamed of it.” Mr. De Lacy said it was good 
enough and I passed it to him. 

R. D. Q. 81. Did you say anything to him about the openings in 
this sketch you made? 


Objected to upon the ground that the witness has fully testified 
upon the subject and this question is manifestly an attempt to lead 
the witness. 


A. Yes, I did, now I think of it; I told him that I could not make 
the drawing of the couplings around the top, as I was no draughts- 
man—that is, not to draw them distinctly. Mr. De Lacy then said 
it was no matter; it was good enough, and took it. 


Examination closed. 


JOHN BEKKENHUIS. 


1498 Boston, October 20th, 1883. 


Subscribed and sworn to before me— 
CALVIN P. SAMPSON, 
Notary Public. 


At the request of counsel the magistrate certifies that Mr. Peter 
De Lacy and Mr. David White have been present during the taking 
of the depositions of Sharp, Hicks, and Bekkenhuis, at Boston. 


Further testimony taken on behalf of the defendants October 29th, 
1885, 11 a. m. 


Present: F. H. Betts, Esq., counsel for defendants. 
Adjourned to October 30th, 1885, at 1 p. m. 


New York, October 30th, 1883—1 p. m. 


Present: F. H. Betts, Esq., counsel for defendants, and A. V. 
Briesen, Esq., counsel for complainants. 


Henry B. Renwick, recalled and being further examined by 
Mr. Betts, deposes and says: 


Q. 1. Have you been previously examined in this case ? 
A. I have. 
Q. 2. I call your attention to the statements of the complainants’ 
expert, J. Boyd Elliot, Esq., in his answer to the seventh question, 
where he endeavors to explain the discrepancies or differences 
1499 between the drawings of the original Matthews patent, No. 
128,411, and the reissue thereof, No. 8834. 
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Please state whether, in your opinion, the attempted explanation 
given by Mr. Elliot accounts for such differences or discrepancies, 
with your reasons for any statement you may make? 

A. Ihave read Mr. Elliot’s answer referred to in the question, 
and have also examined the sketch produced by him in making 
that answer; the explanation is not a satisfactory one to me; the 
sketch correctly represents at the upper two figures a portion of the 
drawings of the reissue and the original patent. 

The lower figure of the sketch is not found in the drawings of 
either the original or reissue and is not based upon anything which 
is found either in the drawings or description of the original or re- 
issue, or can be fairly inferred from such drawings or descriptions. 

If what I have called the bung and which Mr. Elliot also calls 
the bung were provided with two ribs, as supposed by Mr. Elliot, 
those two ribs would necessitate the cutting of the neck clear through 
vertically at two points, at opposite ends, of the same diameter of the 
neck ; that such would be the case clearly appears from observation 
of the central figure of Mr. Elliot’s sketch. 

There would then be left no neck, properly so called, but two 
separate lips. 

Second. The upper drawing of the sketch correctly shows the 
bung as screwed into the neck. 

Now, if this bung were “provided with two ribs that project out 
like the teeth of a gear wheel,” as shown in the central and lower 
figures of the sketch, then it would be impossible to screw the bung 
into the neck, because the gear teeth would prevent the turning of 
the bung. If an ordinary wood screw had two fins or ribs of iron 
projecting out laterally from the thread, it would be impossible to 

use the screw as a screw, because the ribs would prevent it 
1500 from being turned in the wood and similar ribs would pre- 
vent the bung from being screwed into the neck. 

I may further say that there is nothing in the specifications or 
drawings on which to found a supposition that the sectional drawing 
of the reissue is taken in a plane at right angles to that in which 
the drawings of the original are taken. : 

Q. 3. Talso call your attention to the statement of Mr. Elliot in 
his answers to questions eight and nine, in which he speaks of the 
“end flanges,” which are referred to in Matthews reissue No. 8834, 
and claims that the defendant’s fountain, Exhibit “ E,” has no 
flanges of any kind which correspond in any way to the flanges 
which the Mathews reissue seeks to obviate, and he infers that the 
defendant’s flanges are practically like the round rim or foot piece 
of the Mathews fountain. Please state whether, in your opinion, 
such statements of said witness are correct or not, giving your 
reasons. 

A. I have already stated in substance that defendant’s fountain 
has end flanges, which are necessary in the construction of the outer 
shell, and I now state that the Mathews fountain has ne flanges at 
all; that both the original and the reissue state that it is to be made 
“without flanges,” and that there is in it (if the expression may be 
used) an “ absence of end flanges.” 
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The drawings—both of the original and reissue—show a foot or 
stand for the fountain of much smaller diameter than the body 
thereof, whose construction is not described, but which, as the fount- 
ain is said to be made of sheet steel, must have been brazed or sol- 
dered to the bottom end cap. 

This foot performs no duty in securing the parts of the outer shell 
or case to each other nor in securing the fountain to anything else, 
and is not the defendant’s flange nor the equivalent thereof,although 
it is true the Mathews fountain stands upon the comparatively nar- 

row base of the foot, while the defendant’s fountain stands 
1501 upon the comparatively wide base formed by the two edges 
_ of the end flanges. 

I have also examined the sketch of Mr. Elliot’s spoken of in his 
ninth answer, and the figure therein representing the defendant’s 
shell omits the rivets which unite the two flanges together, thus, 
perhaps, raising the inference that the structures in the two figures 
in the sketch are similar, when, on the contrary, it is perfectly clear 
that there are no rivets in the plaintiffs’ contrivance to connect the 
cap with the cylindrical body of the outer case of the fountain, 
while in the defendant’s fountain the lower head of the shell is by 
reason of the existence of flanges riveted to the body of the shell. 

Q. 4. I now call your attention to the statements of the witness 
Elliot, in which he compares the reissue, No. 8854, with the original 
patent, No. 128,411, and comes tothe conclusion that all of the claims 
of the reissue are more limited than the claim of the original patent. 

Please state whether vou agree or disagree with him in this 
opinion, especially if said claims of said reissue can be construed to 
include or cover the defendant’s fountain. 

A. The claim of the original patent is limited to a tin lining, a 
steel cylinder or shell, and also limited to the soldering of the ends 
to the evlinder in the manner substantially as described in the 
patent—that is, by means of pure tin, the patent expressly stating 
that “ other solders having lead in them will not do.” 

Now, all the claims of the reissue except, perhaps, the third, ignore 
the question of soldering, and, as I understand it, the defendant’s 
fountains are not soldered with pure tin, but, on the contrary, with 
solder having lead in it; consequently these claims would cover a 
fountain which would not be covered by the claim of the original 

patent. 
1502 Further, it is true that the first claim of the reissue does 

include the neck “ },” and in that respect 1s narrower than the 
original claim, but the first claim is not limited to pure tin solder- 
ing or any kind of soldering as a means of uniting the parts of 
the shell, and is not limited to a steel evlinder, the words of the 
claim being “rigid ineclosing shell,” and in these respects it is 
wider than the original claim. 

The second claim of the reissue is not limited to a steel shell nor 
even toa rigid shell, and is not limited to any manner of uniting 
the parts of the shell. It is therefore wider than the claim of the 
original patent. 
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The third claim of the reissue is not limited to a tin inner vessel, 
nor to a steel or rigid outer vessel, and is therefore also wider than 
the claim of the original patent. 

The fourth claim of the reissue covers, amongst other elements, 
the paper bands, which are not elements of the original claim, and 
this fourth claim is not limited either to a steel case or a tin lining. 
It is true that the court may construe the words, “ which are united 
after being placed around the vessel ‘A,’ substantially as specified,” 
to a union of the parts by means of a pure tin solder, but even when 
so construed this claim would be wider than the claim of the orig- 
inal patent, because, as I have before said, this third claim is not 
limited to a tin inner vessel nor to a steel or rigid exterior covering. 

Q. 5. You have spoken of the first claim of the reissue being lim- 
ited by the insertion as an element of the “ neck 0b.” 

Please state whether if said claim should be constructed so broadly 
as to cover a fountain, with such a neck as the defendant’s fountain, 
the said first claim of said reissue would be any narrower than the 
claim of the original patent or whether the original claim would 
necessarily imply the use of some then known form of neck. 


Objected to as leading, not surrebutting evidence, and immate- 
rial. 


1503-1506 A. I have before said that the defendant’s fountain 

has no neck, properly so called, and such as is shown in 
the drawings of the reissue patent, where the neck is represented as 
formed out of the lining by working up a portion of the lining into 
a tube which projects from the lining through the inclosing shell. 

The defendant’s fountain has in it a bung with a flange on its in- 
ner side to prevent its being blown out of the fountain. 

If the first claim should be construed so widely as to cover the 
defendant’s fountain, then the words neck 6 must be so construed 
as to cover a bung of any known kind, and would not be narrower 
than the claim of the original patent, which ignores both the bung 
and the neck, and would be wider than the claim of the original 
patent, because it is not limited either to a steel cylinder nor to the 
use of solder in uniting the parts, and especially to the use of pure 
tin solder. 

The structure of the original patent, in order to be useful, must be 
provided either by a bung or a neck or both, but the claim does not 
include such a thing as one of the elements thereof in the same way 
that claims to parts of a machine in combination do not cover the 
other unclaimed parts of the machine, although the patent implies 
that such other parts must be used in order to make the machine 
operative as a whole. 


* * * * * * * 


1507 Q. 73. Please refer to the evidence of said witness in an- 

swer to questions 19, 20, 21, in reference to the alleged differ- 
ences between such generators as are described by the witness Dows 
and the tin-lined fountains of Mathews, and state whether or not 
you agree with said witness Elliot in the opinion as to the material- 
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ity of differences he points out, and especially state what you under- 
stand to be the conditions of liability of generator linings “ collaps- 
ing ” unless fastened to the shells, and whether those conditions are 
correctly stated by said witness Elliot, and whether the Mathews 
fountains are or are not liable to similar accidents. 

Please give fully your reasons for your answer. 


Objected to as not surrebutting testimony, but cumulative. 


A. I will commence by stating that I understand Mr. Elliot to ad- 
mit, in substance, that the generators lined with lead were originally 
made with the lead lining not attached to the outer shell. 

I do not understand that the fact these lead linings had several 
openings in them distinguished them from linings with a single 
opening, like that of a Mathews fountain, which appears to be Mr. 
Elliot’s opinion, because I certainly could not evade the Mathews 
patent by providing a fountain with an additional neck or with an 

additional aperture through the tin lining and the outer shell, 
1508 and if, as Mr. Elliot states, in substance, that the connection 

of the inner vessel at varions points to the outer shell dis- 
tinguishes a vessel so connected from one with only one connection, 
like the Mathews patent, then the defendant’s vessel is not like the 
Mathews vessel, because the defendant’s vessels are connected 
throughout their entire circumference of the shell at the bottom 
thereof. 

Now, I do not understand Mr. Dows to state that the independent 
lead lining collapsed when the generator was emptied or by reason 
of a vacuum being formed when the generator was emptied. He 
says nothing as to when this collapsing occurred or why it oc- 
curred. 

It seems to me probable that it occurred when the vessel, as a 
whole, was rolled around to solder the joints in the outer shell and 
when there was no pressure within the lining to hold it in close con- 
tact with the outer shell and before the lining was secured around 
the holes in the outer shell. 

Now, as regards the question of collapsing when the generator was 
empty, I have to state, first, under the supposition that Mr. Elliot is 
correct, that the same collapsing that he speaks of in the generator 
would occur in a Mathews fountain after it had been filled with 
water to clean it and was turned upside down to empty it, and such 
collapsing would not occur in defendant’s fountain, where the lining 
is fastened around its whole periphery around the bottom of the 
fountain, so that the lining would be held up when the fountain was 
turned upside down; but Mr. Elliot is evidently entirely wrong in 
regard to his collapsing theory, and his sketch, “ Complainant’s Ex- 
hibit Collapsed Lining,” which I have examined, is misleading. 

A balloon is not enclosed within a non-collapsible air-tight case, 
as the tin lining of a fountain is, and what might well happen to a 
balloon would never happen to a fountain or a generator lining. 

The mere forming of a vacuum or a partial vacuum will not cause 

it to collapse; in order that it should collapse when the vacuum 
1509 is formed within it there must be pressure upon the outside 


640 ELIZABETH MATTHEWS ET AL., &¢., VS. 


of the inner vessel or lining. If there were no fluid pressure on the 
outside of the vessel it would not collapse at all. 

If the Dows generator were emptied through the bottom aper- 
ture, marked 4 on the sketch thereof, or the Puffer Generator Nos. 1 
or 2 was emptied through the aperture in the bottoms thereof, it 
would have to be emptied either when there was a pressure inside 
the lead lining or no pressure within the lead lining. 

In the former case the pressure of the gas would blow the con- 
tents out and there would not be even a partial vacuum within the 
vessel. In the latter case even the most unskilled person would 
open one of the apertures so as to let air in at top and let the con- 
tents escape quickly, as a man always pulls out a spile when he 
wants to draw wine through a cock from a barrel. 

Ifthe person emptying the vessel failed to open one of the aper- 
tures, allowing the liquid contents to go out of the bottom and the 
air to gurgle up through the same hole, then there would be a par- 
tial vacuum formed within the inner vessel; but this would be of 
no effect in causing it to collapse, because there is no air pressure or 
any other pressure on the outside of the tin or lead lining, the fact 
being that this lining is inclosed by an air-tight non-collapsible ves- 
sel, and it not being possible for any air to get in between the lining 
and the outer inclosing shell. If, in Mr. Elliot’s sketch, the letters 
E E represented the lining and A A the shell, the lining being se- 
cured air-tight to the shell at the orifice of the two vessels, then the 
illustration would be a correct one; but then the lining E E could 
not collapse, because there would be no fluid pressure between the 
lining and the shell tending to collapse the lining. 

Further, if the lining of the Dows generator, in spite of all reasons 

to the contrary, did tend to collapse, as represented in Mr. 
1510  Elliot’s sketch, it could not collapse as he represents it, be- 
cause it is held to the upper part of the shell at three points, 
marked 1, 2, and 3 in the drawings. 

I may state, in conclusion, that the evidence, as I understand it, 
in reference to Dows’ generator does not prove or state that “it is 
essential to have the linings fastened so that a collapse cannot take 
place when the contents are discharged from the lower end of the 
cylinder or generator, as was the case in the use of such generators 
as represented by Dows & Puffer,” and Mr. Elliot himself merely 
stated that this is a “ well-understood fact.” 

Q. 8. Please refer to said witness Elliot’s explanation of the draw- 
ing Exhibit Dow Generator contained in his 21st answer, especially 
in the “ fifth” heading, and state whether or not he is correct in his 
said explanation. 

A. No; Mr. Elliot is not correct, because he says the part marked 
“D,” which is represented in the drawing by a black line, is outside 
of the brass casting which is marked “ E;” whereas, on the con- 
trary, Mr. Dow says, and the drawing shows, that the part “ D” isa 
lead lining to the brass casting marked “ E;” consequently the lead 
isa lining to the tube through which the vitriol is introduced, which 
is exactly the opposite to what Mr. Elliot states, as I understand it. 

The lining of the Dow generator is, as I understand it, a continu- 
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ous lining, although made of lead, even though it has perforations 
in it to admit of the entrance and discharge of material, the same 
as the single perforation in the continuous lining of the Matthews 
fountain at the neck or bung thereof. 

I may say further, in reference to this answer, that a vessel made 
precisely like the Matthews vessel, but never used as a soda-water 
fountain, would still be the Matthews vessel. and that the generator 

did hold “ gaseous or aerated ” liquid, and that it would not 
1511 be a patentable invention to remove the stirrer out of the 

generator if it was found unnecessary or to put one into the 
Matthews fountain if it was found necessary, and that a Matthews 
fountain with a stirrer in it would be just as much within the claims 
of his reissue as if it had no stirrer in it. 

Q. 9. Please refer to Mr. Elliot’s answer to question No. 22, and 
especially to what he says near the bottom of page 226, as to the 
usefulness of having the inner vessel or lining independent of and 
merely suspended in the outer vessel or shell, and state whether, in 
your opinion, such independence has any practical importance in 
making the vessel any better in resisting the effect of blows. 

A. In my opinion the independence of the inner vessel has no 
practical importance in making the vessel any better in resisting the 
effect of blows. 

The inner vessel is pressed, as I understand it, against the outer 
vessel by a force of 200 or 250 pounds to the square inch; conse- 
quently it fits against the hollow of the outer vessel as closely as if 
it were soldered to it after the fountain had been once used. 

Consequently, if the outer shell be indented by a blow, the lining 
will also be indented, and this, I know, will be the case even when 
there is no pressure within the inner lining. 

If the blow on the outer shell should be sufficient to rupture the 
outer shell and not rupture the lining, which is not a very possible 
supposition, then the lining would be unprotected at that part of the 
shell where the hole was and the internal pressure would rupture 
the lining. 

I do not understand Mr. Elliot’s theory as to the neutralization of 
vibrations at the foot of page 226, and therefore make no remarks 
upon it. : 

rO. 10. State whether you agree or disagree with said witness Elliot 

and his statements in answer to question 23 as to the important 

1512 or useful relation between “ a loosely suspended lining” of a 

fountain and the “absence of flanges” on the shell of such 
fountain. 

Please give your reasons for any opinion. 


Adjourned to Wednesday, October 31st, 1883, at 11 o’clock a, m. 
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OcToBER 31st, 1883—11 o¢’clock a. m. 
Present: Counsel as before. 


Examination of the witness Renwick continued: 


A. I agree with Mr. Elliot in his statement that the loose lining 
will perform all its functions in the best manner, whether there are 
flanges or no flanges on the external shell; and I do not understand 
him to state that the suspended lining has a necessary relation to 
the absence of flanges, and I believe that the loose lining will be 
affected in the same wav ty blows on the shell, whether that shell 
be flanged in the way represented in the Exhibit: Morse Fountain 
or as in the defendant’s fountain or be a shell without any flanges, 
like the Mathews shell; and I agree with him in the statement that 
when the lining is continuous and the shell is made without flanges 
of any kind, that then the lining must be completed before the shell 
is applied. 

Q. 11. In answer to the 26th question Mr. Elliot says, at the top 
of page 254, that “ it would be impossible to join two copper shells 
as testified to by Mr. Puffer without injuring the sheet-tin lining, 
unless some non-conducting substance was introduced, as explained 
in complainant’s patent.” Please state whether you agree or disa- 
gree with this statement. 

A. I disagree with him, basing my statement not upon 
1513-1015 the forming of a heavy band or hoop of solder upon a 
fountain, but upon the formation of such a hoop on 
other structures, such as lead pipe or tin-lined lead pipe. I have 
often seen such joints made; they are commonly called wiped joints. 
In making them the solder is contained in a damp or wet rag held 
in the hand of the workman, and the solder is not fluid, but in a 
pasty state—in a state where the particles are capable of welding to 
each other, ifit may be so expressed—and the solder is at a low heat, 
so low that it does not burn the hand of the operator through the 
rag. I therefore believe that the beavy soldered joint or band re- 
ferred to in Mr. Puffer’s 50th answer could be wiped on the shell 
without melting the tin lining. 


* * * x * * * 


1516-1519 (). 16. In answer to question 31 Mr. Elliot compares 
the defendant’s fountain, Exhibit “ EF,” with several 
patents of Mathews, Exhibits A, B, C,and D. 

You have already, in your former examination, stated your opinion 
upon the question of infringements of said patents, and I now only 
ask your opinion upon such additional points as have been brought 
out by Mr. Elliot or by your answers to his evidence. 

Mr. Elliot seems to say that the rigid shell of the defendant’s 
fountain is formed of sheet steel (p. 248), or, as he says in another 
place (p. 211), it is made “of some strong material, such as sheet 
steel ;” and at cross-question 114 and elsewhere he states the ad- 
vantage of using steel, for the external shell consists in the property 
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or quality of “ resistance,” which property, he says, is not possessed 
by _— or copper and very slightly, if at all, by iron. 

Please state whether you have examined and tested material of 
which the shell of defendant’s fountain, Exhibit “ E,” is made; and, 
if so, state what the facts are as to its possession or not of the quality 
of “ resistance.” 

A. I have struck the shell of the defendant’s fountain twice with 
a rather light carpenter’s hammer, and with a force of blow not so 
hard as I could have struck. The blow dented in the shell and the 
lining very perceptibly, and neither the lining nor shell sprung back 
again so as to efface the dint, proving that the shell is not resilient, 
or, to define the word, has not the capacity of rebounding into its 
original shape after it has been struck. 


* * * ** * * *K 


1520 NOVEMBER 2p, 1888—11 o’clock a. m. 
Present: F. H. Betts, Esq., for defendants, and A. V. 
Briesen, Esq., for complainants. 


Cross-examination of the witness Renwick by Mr. A. V. 
BRIESEN : 

X Q. 20. Have you read the evidence introduced on behalf of the 
complainants in this suit ? 

A. I have read some of it; 1 can’t say now just exactly what; I 
have read Mr. Elliot’s testinony—the whole of it. 

X Q. 21. Have you read the testimony of the late Mr. John 
Mathews ? 

A. I don’t remember whether | have or have not; probably not. 

X Q. 22. Are, in your opinion, means for supporting the fountain 
which is claimed as new in Complainant’s Exhibit “A” in a vertical 
position essential to such fountain ? 

A. No. 

X Q. 23. Is that which you have called the foot of the fountain 
and which is shown in that patent a necessary part of the invention 
or of the fountain embodying the invention ? 

A. The foot is not referred to in the descriptive part of the pat- 
ent; it is shown in the drawings; it is not a necessary part of the 
invention or of the fountain embodying the invention. 

X Q. 24. Will the apparatus which is illustrated and described 
in reissue 8834 (Complainant’s Exhibit “A”) be an operative soda- 
water fountain if placed in a horizontal position ? 

A. Yes; without alteration if it has a proper pipe inside of it, and it 
would be substantially the same fountain if the bung were attached 
to the cylindrical part of the outer case and the fountain were used 
on its side. The fountain shown in the drawings would not be 

operative even in a vertical position to discharge aerated 
1521 liquid unless it was provided with a pipe leading downwards 
from the bung. 

X Q. 25. Do I correctly understand you to testify that there is no 
advantage in placing the bung of the soda-water fountain on its 
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upper end in contradistinction to having it below the upper end, 
nor any substantial difference between such structures? 

A. The position of the bung would not make any substantial dif- 
ference in the fountain; in some cases there would be an advantage 
in having the bung in the upper end, and I can imagine cases In 
which it would be most convenient on its side. 

X Q. 26. Ifa fountain in every other respect like that shown in 
Complainant’s Exhibit “A” had its lower end cap “B!” riveted in- 
stead of soldered to the cylinder “C” would such a change in the 
manner of connecting the parts result, in your opinion, in produc- 
ing a fountain that does not contain the invention which is specified 
in the first three claims of said patent? 

A. In my opinion it would sti:l contain the invention referred to 
in the first and second claims, because the soldering referred to in 
the description is left out of those claims. If tlie cap were riveted 
to the cylinder the sections could not be put together after being 
placed around the inner vessel, as specified in the third claim ; fur- 
ther, the third claim, as I understand it, refers to a soldering process 
of some kind to unite the caps to the body; so that the question, 
whether the third claim would cover the fountain supposed in the 
question, would depend upon the construction given to that claim 
by the court. 

X Q. 27. Do you believe that the first claim of the reissue 8834 
is not limited to the materials described in the specification, nor to 
the manner of joining the parts specified therein or equivalents 
thereof? 

A. I mean that the first claim is not limited to a steel fountain, 

and the patent, as I understand it, strives to make out that a 
1522 copper fountain is not an equivalent for a steel one. I mean, 

further, that the first claim leaves out altogether any special 
mode of fastening the parts of the case together, and is fi A not 
limited to soldering to pure tin solder, which the patent itself makes 
out not to be equivalent to other solders. 


Answer is objected to by complainant’s counsel as not responsive: 


X Q. 28. Do you believe that the second claim of the reissue 8834 
is not limited to the materials described in the specification, nor to 
the manner of Joining the parts specified therein or equivalents 
thereof. 

A. I mean that the second claim is not limited to a steel evlinder 
= to the method of joining the caps to the cylinder by pure tin 
solder. 


Objected to as not responsive. 


X Q. 29. Do you believe that the third claim of the reissue 8834 
is not limited to the materials described in the specification, nor to 
the manner of Joining the parts specified therein or equivalents 
thereof. 

A. The third claim is not limited to a tin inner vessel, the word 
tin in the first and second claims being left out of the third claim ; 
nor is it limited to a steel cylinder. I think it is limited to joining 
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the parts of the outer shell together by solder, because it has in it 
the words “ united after being placed around the vessel A, substan- 
tially as specified,” and all the parts could not be united after they 
were placed around the inner vessel unless they were united by 
solder. All reference to the manner of reuniting the parts of the 
outer shell is left out of claims one and two, and I give force to the 
omission of these words from the first and second claims and the 
introduction of them in the third. After looking over the 
1523 last two answers I state that these claims, like all others, 
cover equivalents. 
* * * * * * * 
1524 X Q. 34. Have you read Mr. Dows’ testimony in this suit? 
A. I did read it about a year ago. 

X Q. 35. Then how come you to state with such definiteness, in 
your answer to the 7th direct question, what you claim to be Dows’ 
testimony ? 

A. The word Dows in my answer is a clerical error and 
1525 should have been Puffer. I referred to the testimony of Mr. 
Puffer which Mr. Elliot refers to in his 19th answer, in the 

last paragraph of page 220 of the printed record. 


Complainant’s counsel now objects to the answer of this witness 
to the 7th question on the ground that the same is not responsive to 
the question. 


X Q. 36. Do you take it that when there is a mere stratum of air 
between two vessels the inner of the two is not exposed to full at- 
mospheric pressure on its outer side? 

A. It may be exposed so long as the inner vessel continues of full 
size, but as soon as the inner vessel begins to collapse or shrink 
then it is not exposed to full atmospheric pressure. 

X Q. 37. Do you believe that the outer shells of soda-water fount- 
ains, such as those to which your attention has been called in this 
suit, are air-tight or are intended to be air-tight? 

A. Yes; practically so. 

X Q. 38. Have you ever watched the emptying of a generator 
having a loose lining ? , 

A. No. 

X Q. 39. Are the outer shells of generators, to which your atten- 
tion has been called in this suit, air-tight, so far as you know ? 

A. I understand them to be so. 

X Q. 40. How do you arrive at that understanding ? 

A. From reading the testimony, and I think I examined some 
generator exhibits here. 

X Q. 41. Do you think that you can point to any part of the evi- 
dence from which it appears that the outer shells of generators are 
air-tight? . 

A. Not without reading it all over again, but I can say generally 

that I understand from the evidence that all the joinings of 
1526 the shells are brazed, sweated, or soldered together, so that 
the shells would be practically air-tight. 


Recess one-half hour. 
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X Q. 42. As you understand Exhibit Sketch of Dows’ Generator, 
do you find it to contain a representation of the apparatus described 
and.claimed as new in Complainant’s Exhibit A ? 

A. I think that I have already stated in my examination in de- 
fence several months ago that it, taken in connection with the testi- 
mony referring to it, did anticipate all the claims except the first 
and last. Not anticipating the first, because it (Dows’) had no n ck 
in it formed out of the lining—that is, if I remember the testimony 
correctly, and not anticipating the last, because that includes the 
paper band, and I said in reference to this question that, in view of 
the fact that both tin and lead had been used for linings, and that 
one was a well-known substitute for the other, that a lead-lined 
vessel was as good an answer to the patent as a tin-lined one; and, 
further, that the fact that there was more holes in one than the other 
did not distinguish the two vessels from one another in a patentable 
sense, and the absence or presence of a stirrer was an unimportant 
question, provided the two vessels were substantially alike in other 
respects, and I may state further, in view of the fact, that the third 
claim of the reissue is not limited to a tin lining. 

X Q. 45. What kind of gaseous or aerated liquids do generators 
contain, and what do you understand by the term gaseous liquid in 
Exhibit A? 

A. I took the phrase gaseous liquid from Mr. Elliot’s testimony ; 
it is a sufficiently good phrase to describe a liquid which contains 

gas. The generators are used for the purpose of generating 
1527 ~carbonic-acid gas, and there is in them a liquid containing 

carbonic-acid gas. Mr. Elliot, as I understand him, refers to 
this liquid in making his argument on the question of collapse. 

X Q. 44. What do you understand by the word “ entirely” in the 
third claim of Complainant’s Exhibit A ? 

A. The words “ entirely continuous ” in that claim do not mean a 
vessel without a hole in it, because the patent describes a hole in it, 
and without the hole it would be of no use; these words refer to a 
vessel, as I have before stated, like a bottle with either one or more 
necks as apertures through which it can be filled or emptied, but it 
must be a vessel the parts of which are soldered together and not 
a vessel of which the parts are held together by pressure by means 
of flanges on the enclosing shell. 

X Q. 45. Would a vessel otherwise like the inner vessel A of Com- 
plainant’s Exhibit A be, in your opinion, entirely continuous if it 
were perforated at one or more places at a distance from the neck 
by which it is suspended ? 

A. I have already answered that question in my last answer, and 
I think several times before, if the vessel had more than one neck 
it would still be the same continuous vessel. 


*K 2K 1K * *K *K * 
1528 X Q. 48. Do you know of what material the outer shell of 


Complainant’s Exhibit E is composed ? 
A. No, I do not. 
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X Q. 49. To what structure did you refer by the words soft steel 
in ra answer to the 18th question ? 

. The words of my answer are “ soft steel or sheet i iron, whatever 

it ~~ be, of which the outer vessel is composed,” and, as far as I 

remember, I referred to defendant’s vessel, Complainant's Ex- 

hibit E. 

* * * * * * * 


1529-1545 HENRY B. RENWICK. 


Sworn to before me— 
JOSEPH GUTMAN, Jr., Examiner. 


* * * * * * * 


1546 At a stated term of the circuit court of the United States, 
held in and for the southern district of New York, at the 
court-house, in the city of New York, on the 11th day of January, 
1884. 
Present: Hon. Wm. J. Wallace, circuit judge. 


ELIzABETH MATTHEWS ef al. vs. IRoN CLAD MANUFACTURING Co. 


A motion having been made to strike out from the record the offer 
of and the complainant’s exhibits, “ Complainant's Exhibit Puffer’ 
and “ Complainant’s Exhibit Poffer Catalogue,” now, on hearing 
counsel for the respective parties, it is ordered that said exhibits and 
the offer thereof in evidence be stricken out and expunged from the 
record herein. 

And it is further ordered, on application of complainant, that the 
complainant may, prior to and including January 25th, 1884, ex- 
amine Alvin D. Puffer as a witness in rebuttal, if he so elects (with- 
out prejudice to the hearing of this cause at the February term of 
this court), for the purpose of proving the history and determination 
of the suit heretofore brought by these complainants against said 
Puffer for alleged infringement of all or several of the patents here 
In suit. 

Order signed Jan. 11th, 1884. 

WM. J. WALLACE. 


Testimony de bene esse taken in Boston, Mass., Jan. 21st, 1884, pur- 
suant to notice. 


Present: F. P. Fish, Esq., for complainants; F. H. Betts and E. 
C. Webb, Esqs., for defendant. 


ALVIN D. PUFFER, a witness called on behalf of the plaintiff 

herein, and residing at Medford, Massachusetts, more than one hun- 

dred miles from the place where this cause is to be tried, 

1547 being duly cautioned and sworn to tell the whole truth, and 
being carefully examined, deposes and says as follows: 


Direct examination by F. P. Fisn, Esq., of counsel for plain- 
tiffs : 


Int. 1. What is your name, age, residence, and occupation ? 
A. Alvin D. Puffer; 63; Medford, Mass.; assistant to the firm of 
A. D. Putfer’s Sons. 
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Int. 2. State whether or not you were one of the defendants in a 

cause in equity in the circuit court of the United States for the 

southern district of New York, brought by the complainant herein 

against Alvin D. Puffer and others for the infringement of certain 

letters patent of the United States on steel soda fountains and de- ot 
vices pertaining thereto. 

A. I was. 

Int. 5. State whether or not that cause has been brought to an 
end; and, if so, how it was finally disposed of. 

A. It has been brought to an end. The suit was terminated by a 
mutual understanding arrived at between the firm of John Mat- 
thews and A. D. Puffer & Sons. 

Int. 4. State whether or not a decree was prepared in that suit ; 
and, if so, in favor of which party thereto. 


(Objected to as immaterial and incompetent, because the defen d- 
ants are strangers to the proceeding.) 


A. A decree was prepared in favor of the firm of John Matthews. 

Int. 5. State whether or not you and the other defendants in that 
suit consented to the entry of that decree. And, if so, in what way 
did you indicate that consent ? 


Same objection. 


A. My firm consented to the decree by signing the proper papers 
and the payment of a certain sum of money. 
Int. 6. Look at the paper now shown you, purporting to be the 
final decree in the case of Matthews et als. v. Puffer et als., above re- 
ferred to, and state whose are the signatures on page 4 of that de- 


cree immediately after the words * * * 


Same objection. 


A. The first name is my own, and the three succeeding names are 
those of my three sons, all of which were connected with mein busi- 
ness under the style of A. D. Puffer & Sons. 
1548 Int. 7. State whether or not any testimony had been taken 
in the cause in which the decree above referred to was en- 
tered, prior to your consent to the filing thereof; if so, to what ex- 
tent. 


Same objection, and also that it is not the best evidence. 


A. There had been testimony taken to a large extent. . 


(Counsel for complainant now offers in evidence the original de- - . 
cree in the case of Elizabeth Matthews and George Matthews, as sur- t 
viving executors of the last will of John Matthews, vs. Alvin D. 
Puffer, Alvin D. Puffer, Jr., Daniel J. Puffer, and Luther W. Puffer, 
doing business as A. D. Puffer & Sons, above referred to, and identi- 
fied by the witness, and the same is marked Complainant’s Exhibit tt? 
Final Decree in Puffer Case, H. C. M., N. P.) 

(Same objection as to interrogatory 4.) 


Int. 8. State whether or not you have changed your business re- 
lations since signing the consent to your entry of the said decree, and, 
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if so, who now carries on the business formerly carried on by the 
firm of A. D. Puffer & Sons, of which you were a member. 

A. The firm with which I was connected has been changed from 
that of A. D. Puffer & Sons to the firm of A. D. Puffer’s Sons, having 
myself withdrawn my business relations with the firm. The same 
business is continued by my three sons, who were connected with 
the firm of A. D. Puffer & Sons. 

Int. 9. State whether or not the firm of A. D. Puffer & Sons has 
issued a catalogue of bottling apparatus since its organization? And, 
if so, will you produce a copy of that catalogue, to be marked in 
evidence in this case? 


(Objected to for the same reasons as before, and also because the 
same is incompetent and immaterial, because none of the members 
of the firm who issued said catalogue are either parties to or wit- 
nesses in this case.) 


A. The firm of A. D. Puffer’s Sons has issued a bottlers’ catalogue 
for 1884, of which I now produce a copy. 


(The catalogue produced is introduced in evidence and marked 
Complainant’s Exhibit A. D. Puffer’s Sons’ Catalogue, H. C. M., 
N. P.) 


(Same objection.) 


Cruss-examination by F. H. Berts, Esq., of counsel for de- 
fendants : 


1549 X Int.10. When was the firm of A. D. Puffer & Sons termi- 
nated and when did you withdraw from business relations with 
said firm ? 

A. The first day of December, 1883, and my withdrawal was on 
the same day. 

X Int. 11. You are not a member of A. D. Puffer’s Sons, who is- 
sued the catalogue “A. D. Puffer & Sons’ catalogue?” 

A. I am not. 

X Int. 12. You were examined as a witness on behalf of the de- 
fendants in this present case, were you not? 

A. I was. 

X Int. 13. And also in the case against A. D. Puffer & Sons? 

A. I was. 

X Int. 14. Are all the facts that you testified to in those two cases 
true? 

A. They were, to the best of my knowledge at the time the testi- 
mony was given. | 

X Int. 15. And are they now true, to the best of your knowledge, 
at the present time? 

A. I don’t know that there is any change in the facts in the case. 

X Int. 16. Or in your memory of the facts ? 

A. I am not aware that there is. 

X Int. 17. Did you have any reason for settling the case of John 
Matthews against you and your sons, and consenting to a decree 
therein, oncopt that Mr. Matthews’ firm made such offers of settle- 
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ment to you as made it more profitable, in a business point of view, 
to settle the case than to contest it? | 

A. It appears to me that the question is calling for such testimony 
as pertains to a private nature of which I should not be able to 

ive. 

X Int. 18. Who paid the costs of the suit in which you consented 
to a decree? 

A. I think that is also in its character a private matter. 

X Int. 19. Do you mean to say that you decline to give any in- 
formation on the subject of the last two questions? 

A. I wish to be understood that it was the desire, and equally so 
of the two contending parties, that all matters pertaining to the set- 
tlement should be a confidential transaction and should not be 
known beyond the parties in interest. 

X Int. 20. In view of your direct evidence, I must insist on an 
answer to the last three questions, notwithstanding your desire and 
that of Mr. Matthews’ firm that it should be confidential; please 
answer them. 

A. Further answering int. 17, it would be an impossibility to say 
whether the terms offered by Mr. Matthews’ firm would make it 
more profitable for my firm to continue or discontinue the suit then 
pending. I*urther answering int. 18, it would be equally impossible 
for me to say whether the money paid to the firm of John Matthews 

would or would not pay the costs. 
1550 X Int. 21. Who proposed the settlement that you consented 
to? 

(Counsel for complainant objects to this interrogatory and the 
cross-examination that has preceded it as incompetent, not based 
upon matters inquired of in the direct examination, and as relating 
to private affairs of the witness, which the parties to this suit are not 
entitled to investigate.) 

A. As near as I can remember the first proposal was made by my- 
self some year or more ago. 

X Int. 22. Who made the proposal which resulted in the settle- 
ment and consent decree that has been offered in evidence ? 


Same objection. 


A. I don’t think we can say that it was anything more than the 
continuation and execution of what had been so long pending. 

X Int. 23. How long had any negotiations been suspended before 
you had the meeting which resulted in the consent decree? 


Same objection. 
A. I could only say that active negotiations had been suspended 
for several months. 


X Int. 24. Who made the proposal of settlement at the time when 
it resulted in the consent decree ?, 


Same objection. 


A. Mr. Fish arranged for meeting the parties here in this office, 
as I understand it, a short time previous to the ultimate settlement. 
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X Q. 25. Did you consult your counsel, who was actively manag- 
ing the case for you in New York—that is, Betts, Atterbury & Betts, 
as to the terms of settlement, or have you at the time and ever since 
kept the terms a secret from them ? 


(Same objection.) 


A. I did consult my attorney in New York in regard to settling 
the case, but what conversation, or if any, bearing directly upon a 
full adjustment of that suit I would not at this time be able to com- 
municate; and as regards keeping the matter strictly private from 
my counsel then acting in the case I think there was some prelimi- 
nary matters pertaining to the case that was communicated to him, 
but substantially it has been kept a private transaction. 

X Int. 26. Look at the letter dated Nov. 30, 1883, and state 
1551 if you did not write that to me at the time of such settle- 
ment, and if what you there state is not true as to conceal- 

ment of terms and conditions. 


(Same objection.) 


A. I did dictate the letter and the statement therein made is true. 

X Int. 27. It is true, then, as stated in the letter, that you did not 
communicate the terms and conditions to me? 

A. It is. 

X Int. 28. You add in the postscript to that letter as follows: “I 
will add, I think, there is no room or chance to use this settlement 
against the interest of the I. C. suits.” Did you mean by that this 
suit against the Iron Clad Company, in which you testified ? 


(Same objection, and also objected to as immaterial.) 


A. I referred to my settlement with the firm of John Matthews. 
The letters “ I. C.” referred to the Iron Clad Manufacturing-@om- 
any. 

X Int. 29. Is your settlement and consent decree to be regarded 
in any way as acontradiction or retraction by you of any of the testi- 
mony that you have given in this suit or in the suit against your 
firm ? 

(Same objection, and further objected to because the effect of the 
entry of the decree cannot be changed by any testimony of the wit- 
ness. ) 


A. I should be unable to say how the settlement and testimony 
may be regarded by the public when contrasted. 

X Int. 30. Do you intend the court to infer that by making this 
settlement and consenting to said decree any portion of your said 
evidence is untrue or erroneous. 

(Same objection.) 

A. I do not. 

X Int. 31. Do I understand you to mean by your 20th answer that 
you didn’t know whether the money you paid to the firm of John 
Matthews in settlement would be even enough to pay the taxable 
costs in your suits ? 
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(Same objection.) ; 

A. I didn’t know what the taxable costs would have been, and 
therefore could not say whether the sum paid would be more or less. 

X Int. 32. You did not agree to pay the costs, then, whatever they 
were? 


(Same objection.) 


1552 A. I did not. 
X Int.33. Did the sum you paid on settlement exceed $500? 


(Same objection.) 
A. The question asks me to divulge a transaction that was under- 
stood to be private, and I feel bound to carry out my part of that 


understanding. 
X Int. 34. How many suits were settled at one time and for this 


one payment? 
(Same objection.) 


A. All the suits then pending; there were three suits. 
X Int. 35. Did they all relate to soda-fountain patents ? 


(Same objection.) | 

A. They all related to the business of manufacturing soda-water 
apparatus. 

X Int. 36. Did two of them relate to different patents than those 
of this suit ? 


(Same objection.) 
A. Two of the suits did, one of which related to an agitator pat- 
ent, and another to what we term a draught fountain. 


(Defendant’s counsel marks for identification a letter identified by 
the witness in answer to the 26th question, Exhibit Puffer Letter, H. 
C. M., N. P.) 


Redirect (de bene esse) : 


Int. 37. Who is the Mr. Fish referred to by you in your answer to 
cross-interrogatory 24, and in what relation did he stand to vou at 
the time of the settlement ? 

A. He was my counsel in what was termed the Mineral Arc case. 

Int. 38. State whether or not Mr. Betts knew of the fact that a set- 
tlement was being made while the final negotiations were in progress, 
and whether or not you referred to that fact in communication to 
him at the time. 

A. Mr. Betts knew that I was favorably inclined to a settlement 
and that a correspondence was carried on between my firm and him, 
merely advising him that negotiations were in progress, without 
stating terms. 


Recross: 


X Int. 39. Did Mr. Matthews’ firm object to my knowing the terms 
of the settlement ? 


1 


. 
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1553 (Same objection as to cross-int. 21.) 


A. Whatever objections may have come from Mr. Matthews in op- 
position to Mr. Betts’ knowing the condition of the settlement came 
up, to the best of my recollection, after the close or about the closing 
of those negotiations. 

X Int. 40. He did object, then ? 


(Same objection.) 


A. He did. . 
A. D. PUFFER. 


Subscribed and sworn to before me this 21st day of January, A. D. 
1884. 
[SEAL.] HENRY C. MERWIN, 
Notary Public. 


Circuit Court of the United States for the Southern District of New 
York. In Equity. 


EvizABETH MATTHEWS. et al., Surviving Executors, &c., Com- 
plainants, 


vs. 
THE IRon CLAD MANUFACTUKING COMPANY. 


New York, December 10th, 1883. 


Testimony taken on behalf of the complainants in reply to the de- 
fendant’s surrebuttal proofs under the 67th rule of the Supreme 
Court of the United States, as amended, before John A. Shields, 
Esq., a standing examiner of said court. 


Present: A. V. Briesen, Esq., of counsel for complainants, and E. 


C. Webb, Esq., of counsel for defendants. 


1554 T. O’Conor SLoane, ys a witness called on the part of 
the complainant, being duly sworn, deposes and says: 


Q. 1. Please state your name, age, residence, and occupation. 

A. T. O’Conor Sloane; age, 32 vears. I reside in New York city. 
I am by profession a chemist, physicist, and engineer. My place of 
business is at No. 119 Pearl street, in this city. Fora long time 
past I have studied mechanical patents, their drawings, specifications, 
and claims, and have read testimony given in suits concerning the 
same. Most of this work has been done for the purpose of preparing 
myself for giving testimony in such suits, and I have given such 
testimony in a number of suits in which mechanical patents were 
the subjects in controversv. 

(). 2. Please state if you have read the evidence of Henry B. Ren- 
wick, given in this suit on October 30th, 3lst, November Ist, 1883, 
and November 2d, 1883. 

A. I have read the testimony in question. 


Adjourned to Wednesday, Dec. 12th, 1883, at 11 a. m. 
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(Same objection.) 

A. I didn’t know what the taxable costs would have been, and 
therefore could not say whether the sum paid would be more or less. 

X Int. 32. You did not agree to pay the costs, then, whatever they 
were? 


(Same objection.) 


1552 A. I did not. 
X Int.33. Did the sum you paid on settlement exceed $500? 


(Same objection.) 
A. The question asks me to divulge a transaction that was under- 
stood to be private, and I feel bound to carry out my part of that 


understanding. 
X Int. 34. How many suits were settled at one time and for this 


one payment? 
(Same objection.) 


A. All the suits then pending; there were three suits. 
X Int. 35. Did they all relate to soda-fountain patents ? 


(Same objection.) 

A. They all related to the business of manufacturing soda-water 
apparatus. 

X Int. 36. Did two of them relate to different patents than those 
of this suit ? 


(Same objection.) 


A. Two of the suits did, one of which related to an agitator pat- 
ent, and another to what we term a draught fountain. 


(Defendant’s counsel marks for identification a letter identified by 
the witness in answer to the 26th question, Exhibit Puffer Letter, H. 
C. M., N. P.) 


Redirect (de bene esse) : 


Int. 37. Who is the Mr. Fish referred to by you in your answer to 
cross-interrogatory 24, and in what relation did he stand to vou at 
the time of the settlement ? d 

A. He was my counsel in what was termed the Mineral Arc case. 

Int. 38. State whether or not Mr. Betts knew of the fact that a set- 
tlement was being made while the final negotiations werein progress, 
and whether or not you referred to that fact in communication to 
him at the time. 

A. Mr. Betts knew that I was favorably inclined to a settlement 
and that a correspondence was carried on between my firm and him, 
merely advising him that negotiations were in progress, without 
stating terms. 3 


Recross: 


X Int. 39. Did Mr. Matthews’ firm object to my knowing the terms 
of the settlement ? 


{ 
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1553 (Same objection as to cross-int. 21.) 


A. Whatever objections may have come from Mr. Matthews in op- 
position to Mr. Betts’ knowing the condition of the settlement came 
up, to the best of my recollection, after the close or about the closing 
of those negotiations. 

X Int. 40. He did object, then ? 


(Same objection.) 


A. He did. : 
A. D. PUFFER. 


Subscribed and sworn to before me this 21st day of January, A. D. 
1884. 
[SEAL. ] HENRY C. MERWIN, 
Notary Public. 


Circuit Court of the United States for the Southern District of New 
York. In Equity. 


EvizABETH MatTrHews.et al., Surviving Executors, &., Com- 
plainants, 


vs. 
THE Iron CLAD MANUFACTUKING COMPANY. 


New York, December 10th, 1883. 


Testimony taken on behalf of the complainants in reply to the de- 
fendant’s surrebuttal proofs under the 67th rule of the Supreme 
Court of the United States, as amended, before John A. Shields, 
Esq., a standing examiner of said court. 


Present: A. V. Briesen, Esq., of counsel for complainants, and E. 
C. Webb, Esq., of counsel for defendants. 


1554.  =T. O’Conor Sroane, Esq., a witness called on the part of 
the complainant, being duly sworn, deposes and says: 


Q. 1. Please state your name, age, residence, and occupation. 

A. T. O’Conor Sloane; age, 32 vears. I reside in New York city. 
I am by profession a chemist, physicist, and engineer. My place of 
business is at No. 119 Pearl street, in this city. Fora long time 
past I have studied mechanical patents, their drawings, specifications, 
and claims, and have read testimony given in suits concerning the 
same. Most of this work has been done for the purpose of preparing 
myself for giving testimony in such suits, and I have given such 
testimony in a number of suits in which mechanical patents were 
the subjects in controversy. 

(). 2. Please state if you have read the evidence of Henry B. Ren- 
wick, given in this suit on October 30th, 3lst, November Ist, 1883, 
and November 2d, 1883. 

A. I have read the testimony in question. 


Adjourned to Wednesday, Dec. 12th, 1883, at 11 a. m. 
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New York, December 12th, 1883, at 11 o’clock a. m. 


Met pursuant to adjournment. 

Present: A. V. Briesen, Esq., of counsel for complainant, and E. C. 
Webb, Esq., of counsel for defendant. 

Adjourned to December 26th, 1883, at 11 a. m.,and complainant’s 
time to take the proofs under the notice is extended to January Ist, 
1884. 7 


New York, December 26th, 1883, at 11 o’clock a. m. 


Met pursuant to adjournment. 

Present: A. V. Briesen, Esq., of counsel for complainant, and A. 
©. Webb, Esq., representing defendant’s counsel. 

Counsel for complainant offers in evidence the catalogue of A. D. 
Puffer & Sons, dated for the year 1884, with more particular refer- 
ences to pages 44, 45, and 70 therein, and the same is marked 
“Comp’t’s Exh. Puffer Catalogue, Dec. 26th, 18853, J. A. 5S., 

Ex’r.” 
1555 ~—- Counsel for complainant also offers in evidence a certified 
copy of final decree entered into this court on the 7th day of 
November, 1883, in the suit entitled Elizabeth Matthews and George 
Matthews, executors of John Matthews, against Alvin D. Puffer, 
Alvin D. Puffer, Jr., Daniel J. Puffer, and L. W. Puffer, and the same 
is marked “ Comp’t’s Exh. Puffer Suit Decree, December 26th, 1883, 
J. A.S., Ex’r.” 
Adjourned by consent to Monday, Dec. 31st, 1883, at 11 o’clock a. m. 


* * * * * * ' * 


New York, Jan. 11, 1884—11 a. m. 


Met pursuant to adjournment. 

Present: Mr. A. V. Briesen, for complainant, and Mr. E. C. Webb, 
for defendant. 

Defendant’s counsel objects to the introduction of the papers of- 
fered at the last session and marked Complainant’s Exhibits Puffer 
Suit Decree and Puffer Catalogue as immaterial and incompetent 
and not proper in rebuttal. 

Defendant’s counsel also calls attention to the fact that bound 
with the complainant’s printed record are what purport to be copies 
of papers in the following suits, viz: Matthews vs. Lalance & Gros- 
jean M’f'g Co., Matthews vs. George Russell, No. 1, No. 2, and No. 

3, and Matthews vs. William P. Byrne. : 
1556 None of these papers have been regularly offered or marked 
as exhibits in this case, and are all objected to as immaterial, 
incompetent, and not proper in rebuttal. 


Examination of Dr. SLOANE continued: 


Q. 3. In his deposition Mr. Renwick testifies respecting his under- 
standing of the conditions of liability of generator linings collaps- 
ing. Il refer vou to his answer to question 7}, and in that connec- 
tion also to his answer to question 9 and his answers to X questions 
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36 to 41, inclusive. What do you find to be the fact respecting the 
matter there testified to by Mr. Renwick ? 


Defendant’s counsel asks that the right of objection to questions 
asked Dr. Sloane on direct examination be reserved to Mr. F. H. 
Betts, such having been hereto the practice on both sides during 
direct examination of experts when either Mr. F. H. Betts or Mr. 
Briesen could not attend. 

Mr. Briesen is willing that objections other than questions that are 
leading should be placed on the record before the beginning of the 
cross-examination and during the regular session of this examina- 
tion. 


A. Mr. Dows, in the testimony referred to by Mr. Renwick in the 
latter’s answer to question 7} of his examination of Oct. 30, 1883, says 
that they hada great deal of trouble with the linings of the first gen- 
erators collapsing. Mr. Dows then goes on to say that as an improve- 
ment upon the first method of manufacturing the lining was soldered 
fast to the body of the generator, and the step for the agitator was 
soldered to the lead lining. It is true,as Mr. Renwick says, that Mr. 
Dows did not state that the original and defective style of lead lining 
collapsed at any particular period of operation. The supposition 
that Mr. Renwick indulges in as to the probability of the lining col- 
lapsing when the vessel is rolled around in soldering the outer shell 
is entirely an effort of his imagination, and, though stated by him 
as a probability only, is really extremely improbable and almost an 
absurdity. I have examined the testimony of Mr. Puffer concern- 
ing the collapsing of his generators in his answer to X question 
372. He says nothing about the generator lining collapsing while 
the generator was being rolled about. If the lining was of such 
intangible thickness as to be liable to this species of deformation 
the method of soldering described in the same answer of Mr. Puffer 
would be inapplicable. In Mr. Renwick’s answer to X question 37, 
in the continuation of the same examination, he testifies that he 
believes that the outer shells of soda-water fountains, such as those 

to which his attention had been called in this suit, are practi- 
1557 cally air-tight or intended to be air-tight ‘The word “ practi- 

cally ” in this connection, as far as the theory of the subject 
is concerned, contains no meaning, as the outer case is either air- 
tight or not air-tight. As referring to practice, I find from the tes- 
timony of John Matthews, commencing on May 22d, 1882, question 
46, et seq., that “ practically ” it is not essential for the outer shell to 
be gas-tight ; that “ practically ” it is preferable for the avoidance of 
danger for the exterior jacket not to be tight. Such tightness, it is 
stated by Matthews, by concealing the exisience of leaks would 
render the contamination of the contents of the fountain possible if 
leaks did exist in the tin lining. 

All this applies with far greater force to generators, as they are 
exposed on account of the nature of their contents to far greater 
probabilities of corrosion. 

If the outer shell were tight and the lining were to leak corrosion 
might go on for months until the shell was so affected by it that 
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the generator would explode. As a matter of fact in this connec- 
tion it will be remembered that a soda-water fountain contains a com- 
paratively inert and a cold solution of carbonic-acid gas in water, 
while the generator receives sulphuric acid, which is only slowly 
saturated by the limestone, which acid is highly corrosive, and is 
heated to a very high degree by the chemical reaction. Hence it 
uppears from the facts of the case that there is a strong practical 
reason for the outer shells of soda-water fountains with separate 
linings not to be air-tight, and that there is a strong practical 
reason for the same condition of things to be secured in generators 
with linings not soldered fast to the outer shell. Still, considering 
the matter in the light of the evidence and not of theory only, I 
find Mr. Renwick states in his answer to question 9 that the inner 
vessel is pressed, as he understands it, against the outer vessel by a 
force of 200 or 250 pounds to the square inch; consequently it fits 
against the hollow of the outer vessel as closely as if it were soldered 
to it after the fountain has been once used. This amounts to a 
statement that the inner lining is pushed out into absolute and en- 
tire contact over its whole area with the outer shell not having been 
originally in such contact. Such an action would be absolutely im- 
possible if the outer shell were air or gas tight. 

The air which Mr. Renwick supposes to occupy the interval be- 
tween the tin lining and outer shell would prevent such contract if 
the outer shell were air-tight. | 

The conditions of collapsibility of the flexible lining of a rigid 
vessel can be readily demonstrated by a little apparatus which I 
have constructed in a somewhat crude manner. In the model the 
rigid outer shell of the fountain is represented by a glass vessel. 
The flexible inner lining is represented by a rubber balloon. The 
outer vessel can be made air-tight at pleasure by inserting a cork. 
Through the cork a tube extends, to which the rubber balloon is 

fastened tightly. If loosening the cork one blows in the tube 
1558 so as to expand the balloon and press it against the sides of 

the flask it will be found to be collapsible until the outer 
shell or glass vessel is made air-tight by inserting the cork. As 
soon as the cork is inserted so as to make the outer vessel air-tight 
the balloon representing the lining becomes non-collapsible. It will 
also be found that if the balloon, in a partially-collapsed condition, 
be inserted into the flask it will be impossible to press it out against 
the sides of the outer vessel in the manner alluded to by Mr. Ren- 
wick in his answer to question 9 until the cork is loosened. All the 
demonstrations made with this apparatus I assume to be made by 
the force of the human breath. Small as this pressure is, the appa- 
ratus demonstrates perfectly the theory. As long as the outer vessel 
is air-tight the inner lining, however flexible, will not collapse, and, 
if not originally in contact, cannot be pressed by any pressure what- 
ever into absolute and entire contact with the outer vessel. 

As a matter of fact, Mr. Puffer speaks of generator linings col- 
lapsing. It is inconceivable that such collapsing could take place 
under the effects of rolling the vessel about. In the working of a 
generator conditions may readily arise very conducive of collapsing. 
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While at a high temperature due to the violence of the reaction the 
surplus gas might be permitted to escape from the generator and 
the blow-off cock might be immediately closed. In this case, as the 
generator cooled, the pressure within the lining would diminish 
and would fall below that of the atmosphere. If there were the 
smallest hole in the outer shell due to imperfection of soldering or 
any other cause the conditions would be highly favorable for a col- 
lapse of the inner lining. If the lining did collapse in the process 
of manufacture, under the circumstances described in folio 529 of 
Mr. Renwick’s testimony, it is not clear how it could be expanded 
again, he not describing or alluding to any process for effecting this 
end. If such collapsing while manufacturing was a usual incident 
some means of obviating its effects by maintaining a pressure within 
the lining or by other means would probably be described in the 
testimony. Again, if such collapsing were incident to manufacture 
it does not appear how it is obviated during the soldering process, 
when close contact is essential between the shell and lining, it not 
appearing from Mr. Puffer’s testimony that any pressure was used. 


Adjourned to 2 p. m. 


After recess the witness continues as follows: 


A fountain with collapsible lining could be used, while any col- 
lapse in the lining of a generator, if it occurred near the agitator, 
even if such collapse were very slight, would render it inop- 
1559 erative. The ee of the agitator sweeps around in close 
proximity to the lining. <A very slight shrinkage of the lin- 
ing, enough to only constitute the beginning of a collapse, would 
bring the lining in the path of the agitator, so that the two would 
come in contact. Thus the agitator would be prevented from turn- 
ing, or, by rubbing against it, would deteriorate or perforate the lin- 
ing. A tendency to collapse would be fatal in the case of a gener- 
ator, while it would do comparatively little harm in the case of a 
fountain. 


Adjourned to Saturday, Jenuary 12th, 1884, at 10 a. m. 


New York, January 12th, 1884, at 10 o’clock a. m. 
Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and E. 
C. Webb, Esq., and F. H. Betts, Esq., of counsel for defendant. 


Dr. T. O’Connor SLOANE continues his answer: 


Another source of trouble that would come from the collapsed 
geverator lining would be due to its atiachment to the different 
bungs of the generator. Being attached in so many places, if it col- 
lansed it would bring a strain to bear upon these points of attach- 
ment tending to tear the lining therefrom. 


SS—119 
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(Counsel for complainant offers in evidence the apparatus referred 
to by the witness in the last preceding answer, and the same is 
marked “Comp’t’s Exh. Sloane Model, Jan. 12th, 1884, J. A. S., 
Ex’r.”) 


Cross-examined by F. IH. Berrs, Esq.: 


X Q. 4. Do you find anywhere in the evidence any statement that 
the outer shells of generators are not intended to be made air-tight? 

A. I have found no such negative statement in the evidence. 
From the statement of Mr. Puffer that generator linings, if not 
attached to the shell, are liable to collapse it follows that the shell 
was not air-tight in the generators he referred to. 

X Q. 5. Do you find any statement in the evidence as to the cause 
of the collapsing to which Mr. Puffer referred ? 

A. I have found various statements or theories about it in the 

evidence. 
1560 X Q. 6. In whose evidence besides that of Mr. Renwick 
and Mr. Eliot? 

A. It is their statements and theories that I refer to. 

X Q. 7. Do you find any evidence in the case, aside from the theo- 
ries of experts, that collapsing of generator linings was due to atmos- 
pheric pressure on the outside of the linings through leakages in the 
shell? 

A. I have no recollection of finding any specific statement of the 
necessary conditions for collapse in the evidence outside of the evi- 
dence of Mr. Eliot and Mr. Renwick By evidence in the case I 
have assumed that the printed record was referred to only, and that 
the structure of exhibits in the case was not referred to by your use 
of the term “ evidence.” | 

X Q. 8. Could the lining of a generator collapse by reason of the 
drawing off of the conteuts of the generator unless there was a leak- 
age which permitted air from the outside between the shell and the 
lining? 

A. Some such leakage or source of air supply would be necessary 
to render possible the collapsing referred to. 

X Q. 9. Do you find that Mr. Renwick anywhere states as a fact 
that any such leakage or source of air supply exists in generators ? 
If so, please quote his statement. 

A. Mr. Renwick, in his testimony given on October 30th and fol- 
lowing days, expresses his opinion that “there is no air pressure or 
any other pressure on the outside of the tin or lead lining, the fact 
being that this lining is enclosed by an air-tight non-collapsible 
yessel, and it not being possible for any air to get in between the 
lining and the outer enclosing shell.” This statement occurs in folio 
533 of defendant’s record, volume 2. In folio 581 he states that 
he understands the outer shells of generators, to which his attention 
has been called in this suit, to be air-tight as far as he knows, and 
subsequently, in folio 582, states that he understands from their con- 
struction as disclosed in the evidence “that the shells would be 
practically air-tight.”. What he means by practically is not ex- 
plained. 
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X Q. 10. Do yo: find that Mr. Eliot anywhere states as a fact, 
within his knowledge, that there is any leakage through generator 
shells to admit air on the outside of the lining? If so, please quote 
such statement. 

A. I have looked through Mr. Eliot’s evidence and I find no such 
statement. 

X Q. 11. Referring to Complainant’s Exhibit Sloane Model, please 
state whether if the rubber balloon be expanded, as suggested by 
you in your third answer, by blowing into the tube while the cork 
is loosened, and the cork be then fitted tightly into the mouth of the 
glass vessel and then the cork again loosened, whether the slight 
shrinkage or collapsing of the rubber balloon is produced by «air 
pressure or by gravity or by the natural shrinkage of the elastic 
material. 

A. By loosening the cork as described in the latter part of your 

question air pressure is permitted to act upon the outside of 
1561 the balloon with the same freedom as on the inside. This 

renders possible the slight shrinkage referred to, which 
shrinkage is due to the gravity and natural elasticity of the material 
of the balloon. 

X Q. 12. If the inner vessel were made of block tin or any ine- 
lastic material would it shrink or collapse on loosening the cork 
under the conditions specified in the last question ? 


Objected to as assuming that block tin is inelastic. 


A. It is all a question of degree; it would depend on the thick- 
ness of the in Teales in relation to its size; tin cannot be called 
absolutely non-elastic. 

X Q. 13. Suppose the outer vessel was as large as an ordinary 
soda fountain and the inner vessel was as large and thick as the 
ordinary tin lining of a soda fountain, would there practically be 
any collapsing of the lining by the admission of air between the 
outer and inner vessel by the loosening of a cork at the neck under 
the conditions specified in X question 11 ? 

A. The fountain being lined as you describe, I think there would 
be possibly a very slight shrinkage in the lining, provided the orig- 
inal pressure in its interior, when the lining was introduced, was 
sufficiently great under the assumption which I understand you to 
make that a tight joint by some method was produced between the 
lining and the shell while said pressure was maintained in the 
inner vessel; provided also that the lining fitted somewhat loosely 
in the shell. 

X Q. 14. Suppose that the pressure was not maintained in the 
interior, what would be the result ? 

A. If such pressure was not maintained in the interior vessel dur- 
ing the suppositious closing of the communication between the 
atmosphere and the air space between the two vessel, then the 
removal of a cork, such as is supposed to be placed near the neck 
by your question, would, under ordinary circumstances, effect no 
material change in the inner vessel. 
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X Q. 15. In your opinion, is the liability of a lining to collapse an 
advantage or a disadvantage in such a vessel as a soda-water fount- 
ain ? 

A. The liability to collapse would be a disadvantage to a certain 
extent, although a slight tendency to collapse would do little harm. 
The working pressure of soda water would quickly restore the lin- 
ing to its proper shape. The mere liability to collapse in itself 
would not be a disadvantage unless it were a liability to collapse to 
a great extent under ordinary conditions of working; such is the 
meaning of the words “liability to collapse” as used in the first 
sentence of this answer; a slight tendency to collapse would be 


immaterial. | 
X Q. 16. What harm would the collapsing of the lining of asoda- 


water fountain do? 

A. That is a question of degree. If sufficient to prevent the 

introduction of a proper quantity of water it would make the fount- 
ain inconvenient to manipulate. 

1562 XQ.17. Would any working or movement of the lining 
by being alternately collapsed to any degree and then dis- 

tended by renewed internal pressure tend to weaken and finally 

fracture the lining ? 

A. If such repeated collapsing or working were of sufficient extent 
and by reason of the attachment of the lining to the shell was con- 
fined to a given place or line of bending, or if its tendency were, 
owing to such attachment of the lining, to bend the metal back and 
forth at one of its points of attachment, such working would have a 
tendency to injure the lining. Upon the other hand, if the lining 
were comparatively free and a slight shrinkage or collapsing oc- 
curred, whose flexure was distributed over a large area of the lin- 
ing, such collapsing would do little or no injury. 

X Q. 18. Still, under any circumstance, the tendency would be 
harmful, would it not ? 

A. If the collapsingjwere of sufficient degree and sufficiently local- 
ized or confined in its line of action to have any tendency such ten- 
dency would probably be a harmful one. This, of course, assumes 
that the collapsing occurs with sufficient frequency. 

X Q. 19. Please answer the question definitely. It was as follows : 
Under any circumstances the tendency would be a harmful one, 
would it not ? 

A. I have given definitions and limitations that make the ques- 
tion answerable. I don’t think the tendency to collapse under 
many particular circumstances included in the term under “ any 
circumstances ” would be injurious. The tendency of the lining to 
collapse under the influence of a complete vacuum in its interior 
with admission of the atmospheric pressure between the lining and 
shell is distinctly not injurious. 

X Q. 20. Why not? 

A. Because it is a condition of things not likely to occur in work- 
ing. 
X Q. 21. Why not if it did oceur ? 


~~ 


~~ 
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A. As far as I can see, if it did occur it would not be in work- 


‘Ing. 
X Q. 22. Question repeated. 


A. It would depend upon what purpose the fountain was being 
used for, and whether for that purpose such collapsing, under 
the influence of full atmospheric pressure on its outside with a full 
vacuum in its interior, would be desirable. 

X Q. 23. For what purpose do you imagine a fountain could be 
so used ? 

A. I have not the faintest idea of any such purpose. You were 
inquiring in question immediately preceding the 18th concerning 
the effects of collapsing and then spoke of a tendency to collapse, not 
drawing the distinction between actual collapsing and a tendency 
to collapsing. 

In my answer to Q. 15 I tried to draw the distinction between in- 

jurious and non-injurious liability to collapse. A tendency to 
1563 considerable collapsing under the every-day circumstances 

in which fountains are used, which tendency was so pro- 
nounced that such collapsing would inevitably occur to an injuri- 
ous extent in the operation of the fountains, would be an injurious 
tendency. 

X Q. 24. Do you think that your last answer isa fair and full 
one to give to this court after you have been twice interrogated as to 
whether a tendency to collapse under any circumstances would or 
would not be harmful, and you content yourself with admitting that 
the tendency to collapse to an “ injurious extent” would be “ inju- 
rious?” Do you think that is a fair answer or a full answer given 
on your oath to speak “the whole truth ?” 


Question objected to as fully answered, more particularly in an- 
swer to 19th cross-inquiry, and the line of cross-exam ination is more- 
over objected to as incompetent and wholly hypothetical in view of 
the answers of this witness to the 20th cross-question and to cross- 
questions next following the same. 


A. I am supposed to answer each question as it is asked. The 
answer you have referred to in so marked a manner is a great deal 
more than a full answer of the question asked, as nothing more re- 
sponsive could be imagined. I fully describe the conditions of an 
injurious tendency to collapse in the answer you alluded to, and in 
preceding answers I have named circumstances under which a ten- 
dency to collapse would not be injurious. 

X Q. 25. Assuming that the shell of a soda-water fountain is not 
air-tight, and that an inner vessel of block tin constituting the lin- 
ing is charged with soda water of the ordinary pressure, and then 
the exit cock is opened and soda water drawn off in the ordinary 
inanner, would the lining shrink or collapse to a greater or less 
extent when the amount of pressure is removed in the interior ? 


Objected to as assuming that which does not appear to be the fact. 


A. In drawing off the soda water no shrinkage or collapse of any 
but the most insignificant amount will occur. 
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X Q. 26. Why not? 
A. Because as soda-water fountains are constructed when provided 
with independent tin linings such tin lining fits the shell of the 
fountain very closely, can only be expanded by the greatest pressure 
of soda water to quite a considerable extent and cannot shrink or 
collapse more than this extent under the influence of such reduction 
of pressure as you describe. 
1564 X Q. 27. Do you mean that the drawing off the contents 
of such a vessel, the shrinkage can only restore the inner ves- 
sel to its original form before it was charged ? 
A. I do. 
X Q. 28. When the walls of this inner vessel so shrink, can they 
fall in or become irregular in any way ? 


Objected to as immaterial. 


A. It is among the possibilities, but under ordinary circumstances 
would not be apt to occur to any considerable extent, because of the 
less elasticity of tin. 

X Q. 29. Which is the most elastic material, block tin or lead ? 

A. I am almost positive that tin is. 


tedirect by A. V. Brresen, Esq.: 


Re-D. Q. 30. State whose depositions in this suit you have read. 

A. I have read the deposition of Mr. Henry B. Renwick, of Octo- 
ber 30th, 1883, continued on October 3lst, November Ist, and No- 
vember 2d; part or all of the deposition of Mr. J. Boyd Eliot, begin- 
ning December 7th, 1882, and continued on succeeding days; and a 
part or all of the testimony of John Matthews, commencing on May 
22d, 1882, and continued on succeeding days, and parts of the testi- 
mony of Mr. Puffer and Mr. Dows. 

_ Re-D. Q. 31. The balance of the depositions you have not read? 

A. I have not. I may have read other short parts of the testi- 
mony. 

Re-D. Q. 32. In what direction are the contents of soda-water 
fountains usually discharged ; in what direction those of generators ; 
with what relative speed, if you know, and how does, whatever differ- 
ence there exists between generators and fountains in the matter of 
discharging their contents, affect the collapsibility of the linings ? 


Objected to,as no competency of the witness is shown or familiarity 
with the practical workings of such structures. 


A. The contents of soda-water fountains are discharged upwards— 
are discbarged slowly, glass by glass. ‘The contents of a generator 
are discharged downwards, and if the other outlets of the generator 
are closed when such discharge is taking place, a partial vacuum 
favorable to coliapsing will be produced. As far as I know, the 
contents of a generator are allowed to run out as fast.as they can. 
The difference indicated in my answer between the methods of dis- 
charging soda-water fountains and generators favors the collapsi- 
bility of the lining of generators as compared with fountains. 


» 


THE IRON CLAD MANUFACTURING CO. 663 


1565 Re-D. Q. 33. When you speak of the downward discharge 
of a generator, what do you mean ? 

A. I refer to the downward discharge of the waste contents after 
the gas has been generated. The gas escapes upwards through the 
gas-cock when the generator is blown off. 

Re-D. Q. 34. And when is the generator blown off? 

A. I believe it is generally blown off when no more fountains are 
to be charged. This I know is frequently done to prevent too vio- 
lent an explosion of its contents ? 

Re-D. Q. 35. And when is it discharged downwardly, and how fre- 
quently ? 


Adjourned to Tuesday, January 10, 1884, at 11 a. m. 


New York, January 15, 1884—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and F. 
H. Betts, Esq., and E. C. Webb, Esq., of counsel for defendant. 


Doctor T. O’Conor SLANE proceeds to answer question 39. 


A. As soon as the contents of the generator are exhausted in ordi- 
nary practice it is discharged downwardly. How often this is done 
depends on the size of the generator. It takes about half an hour 
to charge a fountain, so that if the number of fountains that the 
generator can charge at one filling divided by 2, it will give the 
length of the period between discharges in ordinary working, pro- 
vided only one fountain is charged at atime; but where the full 
number of fountains for which the generator is calculated are con- 
nected to it-all at once and all charged at once in steady working, it 
would probably be discharged about once an hour. From thirty 
minutes to an hour should be allowed for each fountain-charging 
operation, and a delay of perhaps fifteen minutes additional for dis- 
charging and filling the generator. 


Recross by F. H. Berts, Esq. : 


Re-X Q. 36. Do you mean to say that the contents of soda-water 
fountains are always discharged upwards? 

A. In drawing soda water from such fountains, if they are placed 
in a proper position, they are discharged upwards. 

Re-X Q. 37. Question repeated. 

A. When properly used in drawing soda water they are always 

discharged upwards. If laid on their side and if possessing 
1566 a stiff discharge tube, a portion of the soda water could be 

drawn therefrom without passing upward. What may be 
done or is done with soda-water fountains outside of their proper use, 
I, of course, do not know and have not testified concerning. 

Re-X Q. 38. In your opinion, would such a soda-water fountain as 
the Matthews soda-water fountain described in reissue 8834 be a sub- 
stantially different structure from what is described in said reissue 
if it was turned upside down from the position shown in the draw- 
ings, and was so used as to discharge its contents downwards ? 
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X Q. 26. Why not? 
A. Because as soda-water fountains are constructed when provided 
with independent tin linings such tin lining fits the shell of the 
fountain very closely, can only be expanded by the greatest pressure 
of soda water to quite a considerable extent and cannot shrink or 
collapse more than this extent under the influence of such reduction 
of pressure as you describe. 
1564 X Q. 27. Do you mean that the drawing off the contents 
of such a vessel, the shrinkage can only restore the inner ves- 
sel to its original form before it was charged ? 
A. I do. 
X Q. 28. When the walls of this inner vessel so shrink, can they 
fall in or become irregular in any way ? 


Objected to as immaterial. 


A. It is among the possibilities, but under ordinary circumstances 
would not be apt to occur to any considerable extent, because of the 
less elasticity of tin. } 

X Q. 29. Which is the most elastic material, block tin or lead ? 

A. I am almost positive that tin 1s. 


Redirect by A. V. BriEsEn, Esq.: 


Re-D. Q. 30. State whose depositions in this suit you have read. 

A. I have read the deposition of Mr. Henry B. Renwick, of Octo- 
ber 30th, 1883, continued on October 3lst, November Ist, and No- 
vember 2d; part or all of the deposition of Mr. J. Boyd Eliot, begin- 
ning December 7th, 1882, and continued on succeeding days; and a 
part or all of the testimony of John Matthews, commencing on May 
22d, 1882, and continued on succeeding days, and parts of the testi- 
mony of Mr. Puffer and Mr. Dows. 

_ Re-D. Q. 31. The balance of the depositions you have not read? 

A. Ihave not. I may have read other short parts of the testi- 
mony. ) 

Re-D. Q. 32. In what direction are the contents of soda-water 
fountains usually discharged ; in what direction those of generators ; 
with what relative speed, if you know, and how does, whatever differ- 
ence there exists between generators and fountains in the matter of 
discharging their contents, affect the collapsibility of the linings ? 


Objected to,as no competency of the witness is shown or familiarity 
with the practical workings of such structures. 


A. The contents of soda-water fountains are discharged upwards— 
are discharged slowly, glass by glass. The contents of a generator 
are discharged downwards, and if the other outlets of the generator 
are closed when such discharge is taking place, a partial vacuum 
favorable to collapsing will be produced. As far as I know, the 
contents of a generator are allowed to run out as fast as they can. 
The difference indicated in my answer between the methods of dis- 
charging soda-water fountains and generators favors the collapsi- 
bility of the lining of generators as compared with fountains. 


» 
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1565 Re-D. Q. 33. When you speak of the downward discharge 
of a generator, what do you mean ? 

A. I refer to the downward discharge of the waste contents after 
the gas has been generated. The gas escapes upwards through the 
gas-cock when the generator is blown off. 

Re-D. Q. 34. And when is the generator blown off? 

A. I believe it is generally blown off when no more fountains are 
to be charged. This I know is frequently done to prevent too vio- 
lent an explosion of its contents ? 

Re-D. Q. 35. And when is it discharged downwardly, and how fre- 
quently ? 


Adjourned to Tuesday, January 15, 1884, at 11 a. m. 


New York, January 15, 1884—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and F. 
H. Betts, Esq., and E. C. Webb, Esq., of counsel for defendant. 


Doctor T. O’Conor SLANE proceeds to answer question 3d. 


A. As soon as the contents of the generator are exhausted in ordi- 
nary practice it is discharged downwardly. How often this is done 
depends on the size of the generator. It takes about half an hour 
to charge a fountain, so that if the number of fountains that the 
generator can charge at one filling divided by 2, it will give the 
length of the period between discharges in ordinary working, pro- 
vided only one fountain is charged at a time; but where the full 
number of fountains for which the generator is calculated are con- 
nected to it-all at once and all charged at once in steady working, it 
would probably be discharged about once an hour. From thirty 
minutes to an hour should be allowed for each fountain-charging 
operation, and a delay of perhaps fifteen minutes additional for dis- 
charging and filling the generator. 


Recross by F. H. Berts, Esq. : 


Re-X Q. 386. Do you mean to say that the contents of soda-water 
fountains are always discharged upwards? 

A. In drawing soda water from such fountains, if they are placed 
in a proper position, they are discharged upwards. 

Re-X Q. 37. Question repeated. 

A. When properly used in drawing soda water they are always 

discharged upwards. If laid on their side and if possessing 
1566 a stiff discharge tube, a portion of the soda water could be 

drawn therefrom without passing upward. What may be 
done or is done with soda-water fountains outside of their proper use, 
I, of course, do not know and have not testified concerning. 

Re-X Q. 38. In your opinion, would such a soda-water fountain as 
the Matthews soda-water fountain described in reissue 8834 be a sub- 
stantially different structure from what is described in said reissue 
if it was turned upside down from the position shown in the draw- 
ings, and was so used as to discharge its contents downwards ? 
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Objected to as not cross-examination, the witness not having testi- 
fied at all about reissue 8834, or that he has read it or understands it. 


A. Witness asks to see the reissue. 
Re-X Q. The reissue is now shown you and question repeated. 


The same objection, and counsel for comp’t states that by intro- 
ducing this new branch into the examination of this witness def’t’s 
counsel makes the witness his own. 

Def’t’s counsel does not admit that this is a new branch, but that 
it is a proper cross-question, in view of the redirect examination. 


A. In the drawing of the reissue 8834 the soda-water fountain is 
shown, which, in the words of the specification, is provided at one of 
its ends with arrangements for introducing “the usual or any suit- 
able connections by which the fountain is charged and its contents 
drawn off.” If such fountain was so provided and turned upside 
down it would not discharge its contents downwards, and would be 
inoperative as far as the act of discharging is concerned. For the 
question to be answered it must be explained how the fountain could 
be turned upside down and so used as to discharge its contents down- 
wards. 

Re-X 40. You have quoted a portion of the words of the specifica- 
tion; why did you not quote in quotation marks in your last answer 
the words, “at one of its ends?” . 

A. I had no reason for not quoting the five words you mentioned, 
except that my reference in the answer was strictly to the part that 
I quoted. | 

te-X Q. 41. Did you not direct the examiner to omit the quota- 
tion marks as to those words after he had partly entered them on the 
record ? 

A. I started my quotation immediately before the word provided, 
and then concluded to confine my quotation to matters referring 
strictly to the question and answer. 

Re-X Q. 42. Why did you so omit the quotation marks ? 
1567 A. To confine myself in my quotation to matters referring 
strictly to the question and answer. 

Re-X Q. 43. Didn’t you see that the quotation you started to make 
showed that the patent did not limit itself to the providing a neck 
at the top of the fountain, but was broadly for the fountain “ provided 
at one of its ends with a neck ? ” 


The same objection, and as inquiring into the scope of the patent 
and also as falsely stating that the patent reissue 8834 is “ broadly 
for the fountain provided at one of its ends with a neck.” 


A. [had not the faintest impression at the time,and from the little 
I have seen of the patent during this examination have not now, 
that the quotation which I started to make was sufficient to limit or 
to express the limits of the patent. Your cross-question 38 referred 
to the description and drawings of the reissue in question ; I did not 
read the claims. 
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Re-X Q. 44. You had been previously familiar with this patent and 
its claims, had. you not, and have been retained and testified as an 
expert on behalf of the complainant on questions of its construction 
and infringement ? 


The same objection, and also because the inquiry is not confined 
to the present suit. 


A. It is nearly two years ago that I testified in a suit concerning 
the claims and rights of this patent. 

Re-X Q. 45. On whose behalf? 

A. I am not positive as to the firm name at that time. John Mat- 
thews since then has died, and the title of complainants in the 

resent suit is, I believe, different, and the complainants are, as I 
now, not the same persons, one of the parties to the oid suit having 
died. | 

Re-X Q. 46. Is it your opinion that if the fountain described in said 
patent was provided at its lower end only with a neck, 6, for the pur- 
poses stated in said patent that the structure would be inoperative 
“as far as the discharging is concerned? ” 

A. If it were provided with such a neck and the usual connections 
were made thereto and the fountain were kept in that position with 
its neck downward, it would be inoperative when it came to dis- 
charging, any suitable connections in the sense of the patent being 
for the uses to which soda-water fountains are usually put. 

Re-X Q. 47. Why would it be inoperative ? 

A. Because, unless the outlet tube was extremely flexible, its end 
would not come anywhere near the bottom of the vessel. Even if it 

were flexible, it is extremely doubtful if it would do so; while if 
1568 the ordinary block-tin pipe were used it would extend up near 

the top, so that in no case would there be a certainty of being 
able to withdraw anything like the full contents of the fountain. 
This inoperative feature is an addition to the other feature of in- 
operativeness due to the difficulty of making the connections with 
the pipe leading to the delivery apparatus working the valve and 
leading the pipe from under the fountain. ‘To make this possible 
under the circumstances stated in your question some kind of stand 
would be required for the fountain to give room under it for the 
valve and connections, and some provision would have to be made 
for leading the pipe from under it. 

Re-X Q. 48. The outlet tube you speak of in the first part of your 
answer is that a tube used in the interior of the fountain? 

A. It is such a tube, and is connected to the valve so that its con- 
tinuation passes through the material of the fountain to its outside. 

Re-X Q. 49. So long as the mouth of that tube in the fountain was 
below the level of the liquid contents the fountain would operate in 
discharging with a neck at the bottom, would it not? 

A. As far as that element of operativeness is concerned, if the 
fountain were suitably placed it would discharge itself with the neck 
downward, provided the open end of the tube were below the level of 
the liquid—that is to say, if such a tube were regularly connected to 
the hypothetical neck of the question and its other end were kept 
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immersed in the liquid and the valve were open for discharge it 
would discharge, provided there was a pressure of gas in the fountain. 

Re-X Q. 50. Look at the drawing now shown you and state if 
Fig. 1 does not show the arrangement of “the outlet tube,” which 
vou had in mind when you stated, in answer to the 39th and 46th 
questions, that the fountain would not be operative to discharge its 
contents when turned upside down or had its neck downward ” 

A. The arrangement of the tube shown in Fig. 1 is one of the 
forms that I referred to as rendering the fountain inoperative by 
reason of its inability to discharge its contents downwards when 
provided with such a tube. 


The drawing is offered in evidence and marked Defendant’s Ex- 
hibit Sloane Cross-Examination Drawing, Jan. 15, 1884, J. A. S., 
Ex’r. | 

Re-X Q. 51. And does Fig. 2, in same drawing, show a form of 
apparatus In which the open end of the tube is below the level of the 
liquid ? ae 

A. It does, the shade lines representing the liquid. 

Re-X Q. 52. When a generator is used for charging a fountain, in 
which direction is the discharge from the generator, from the top or 
bottom ? 

A. The gas from the generator comes from an outlet at or near its 
top. The generator does not discharge its contents when charging 

a fountain; it only evolves gas. 
1569 Re-X Q. 53. Do you know in what direction the contents 
of a fountain are discharged when fountains are being 
washed out? 

A. I think it would depend on the circumstances under which the 
operation was conducted. The fountains would probably have a 
little water poured into them, be shaken, tipped over towards or into 
a horizontal position, and ultimately still further until the wash 
water was entirely discharged. 


Recess taken till 2 p. m. 


Two o’CLOCK P. M. 
After recess. 
Present: A. V. Briesen, Esq., of counsel for complainant; Mr. A 
C. Webb, representing defendant’s counsel. 


Re-redirect by A. V. Brigsen, Esq. : 


Re-re-D. Q. 54. Referring to your answer to the 44th recross- 
question, please give the title of the suit in which you gave testimony 
respecting the construction of reissued letters patent No. 8834? 

A. The title of the suit was John Matthews against Alvin D. Puffer 
and others, which was brought in this circuit and in this court. 

Re-re-D. Q. 55. What has become of that suit, if vou know ? 


Objected to as incompetent and immaterial. 


A. A decree has been entered in it against the defendants. I have 
examined the certified copy of such decree and find in it.that the 
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reissue No. 8834 was declared valid, and that the defendants are en- 
joined from infringing It. 

Objected to as incompetent and not the best evidence, and because 
a decree in such a case has been already expunged and stricken out 
from this record by order of this court. 


Re-re-D. Q. 56. In your answers to the 46th and 48th recross- 
questions you speak of tubes in fountains and of necks on fountains. 
Look at Exhibit Matthews Fountain and state whether that has such 
a tube and such a neck as were referred to by you in your said tes- 
timony. 

A. I have examined said exhibit and find it possesses such a neck 
and such a tube. 

Re-re-D. Q. 57. In your answer to the Slst recross-question you 

refer to figure 2 of the sketch that was shown you. State 
1570 =whether a soda-water fountain, such as is shown in figure 2 

of that sketch, is or not operative for the purpose of discharg- 
ing soda water? 

A. It is operative for such purpose. 

Re-re-D. Q. 58. In what direction will soda water be caused to 
travel when discharged from a fountain of the kind shown in figure 
2 of that sketch? 

A. Its direction will be upwards, determined by the position of the 
tube, such tube leading upwards before it leaves the fountain. 

te-re-D. Q. 59. How is soda water discharged from soda-water 
fountains—I mean by what instrumentalities ? 

A. By the pressure of the gas upon the surface of the water. Such 
gas is compressed to a pressure of about 160 pounds to the square 
inch, and by its expansion drives the fluid out when the valve is 
opened. Owing to its lightness the gas occupies the highest position 
in the fountain. The gas presses the fluid downwards against the 
bottom of the fountain, whence the fluid rises upwards through the 
discharge pipe, and so leaves the fountain on the opening of the 
proper valves. 

Re-re-D. Q. 60. Is it possible to duly discharge soda water from a 
soda-water fountain which has a proper interior tube without caus- 
ing the soda water to travel upwards? 

A. It is not. 

Re-re-D. Q. 61. In your answer to the 52d recross-question you 
used the word “contents.” What do you mean by contents in that 
answer ? 

A. I mean the solid or liquid matter left in it from the deecm- 
position of the marble or other carbonate at the end of the operation 
of charging the fountains. I find such contents alluded to at the 
end of Mr. Eliot’s answer to question 19 of his direct examination. 

Re-re-D. Q. 62. In your answer to the 55d recross question you 
speak of the washing of soda-water fountains. When are soda-water 
fountains to be washed, if vou know ? 

A. They are a structure which from their construction do not 
require washing, as they discharge from the bottom upwards, and 
any sediment or dirt which may collect on the bottom would be car- 
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ried upwards by the escaping fluid. The whole course of their 
manipulation constitutes a peculiarly efficient washing. | They are 
partly filled with water, which, in the charging operation, 1s violently 
shaken and which is then discharged from the fountain so as to 
varry off any sediment. A mineral-water syphon, as it is called, 
illustrates very well this principle, as its contents are discharged 
from the bottom upward in a manner favorable for the removal of 
sediment or dirt of any description. 


Re-recross by F. H. Betts, Esq. : 
Re-re-X Q. 63. Do you know whether or not soda fountains are 
ever washed out ? 
1571 A. I have no direct knowledge upon this point. 
Re-re-X Q. 64. Do you think that a discharge from the bot- 
tom upwards through a tube — moe favorable for the removal of 
sediment than a direct discharge through an opening at the bottom? 


(Objected to as assuming that soda-water fountains are ever dis- 
charged directly through an opening at the bottom,and as therefore 
without foundation.) 


A. I do not. 
T. OCONOR SLOANE, Ph. D. 


Sworn before me— 
JOHN A. SHIELDS, 
Examiner, &c. 


Adjourned to Wednesday, January 16th, 1884, at 11 a. m. 


New York, January 16, 1884—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: A. V. Briesen, Esq., of counsel for complainant, and E. 
C. Webb, Esq., of counsel for defendant. 


FLORIAN GROSJEAN, a witness produced on the part of the com- 
plainant, being duly sworn, deposes and says: 


Q. 1. Please state your name, age, residence, and occupation. 

A. Florian Grosjean ; age, 60 years; I reside in Brooklyn; I am 
a manufacturer of metal goods, and am president of the Lalance & 
Grosjean Manufacturing Company; I have been with that house 
since 1851. 

Q. 2. Was there or not a suit brought against the Lalance & Gros- 
jean Mannfacturing Company by the late Mr. John Matthews for 
infringement of certain patents ? 


_ Objected to as immaterial and not in rebuttal of any testimony 
introduced by the def’t. 


A. Yes, sir. 
(). 3. Is this the decree that was entered in that suit? 
Same objection. 


A. Yes, sir. 


THE IRON CLAD MANUFACTURING CO. 669 


1572 ‘The paper referred to by the witness is the original decree 

from the files of the court in the suit entitled Circuit Court 
of the United States, Southern District of New York, John Mat- 
thews vs. The Lalance & Grosjean Manufacturing Company, and is 
dated March Sth, 1881, and filed March 7th, 1881, and is offered in 
evidence by counsel for the comp't. 

The same objection to the introduction of this exhibit. 

Counsel for the comp’t also offers in evidence the original writ of 
perpetual injunction issued in that suit, with the proof of service 
thereon, said writ being dated March 7th, 1881, served March 8th, 
1881, and filed April 12th, 1881. 

The same objections. 

Counsel for comp’t desires it to be stated that, at the request of Mr. 
Webb, the witness waited for Mr. F’. H. Betts to come and cross-ex- 
amine him; that it is now about 12 o’clock m., and, Mr. Betts not 
having arrived and the witness stating that he has an important en- 
gagement uptown which will take the rest of the day, counsel asks 


that if there is to be any cross-examination it be proceeded with at 


once; otherwise the witness to sign his deposition. 

I’, H. Betts, Esq., now appears for def’t and waives the cross-ex- 
amination of the witness. 

All the papers introduced further objected to, because the def’ts 
are strangers to the suit and the decree on its face appears to have 


been by consent. , 
F. GROSJEAN. 
JOHN A. SHIELDS, 


Examiner, &c. 


Sworn before me— 


Counsel for compl’t also offers in evidence the original decree from 
the files of this court in the suit entitled John Matthews against 
William P. Byrne, together with the stipulation which is annexed 
thereto, which said decree bears date March 11th, 1882. 

Also the original decree from the files of this court in the suit en- 
titled John Matthews vs. William P. Byrne, No. 2, together with the 
stipulation annexed to the same, which decree is also dated March 

11th, 1882. 
1573 All the above papers objected to as incompetent and imma- 
terial, as not in rebuttal, and for the reason that def’ts are 
strangers to said proceedings and alleged decrees and stipulations, 
and such papers are, therefore, res inter alia acte. 

Also because such alleged decrees appear on their face to be by 
consent, and that all claims for damages were waived by the com- 
plainant. 

Def’ts’ counsel gives notice that, upon the record herein of this 
day’s proceedings, he will move this court,on Friday, January 18th, 
at 11 a. m., or as soon thereafter as counsel can be heard from, — order 
striking out and expunging from the record all the testimony and 
each and all of the exhibits above offered, for the reasons stated in 
the above objections. 

* * * * * * * 
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1574 New York, January 18th, 1884—11 a. m. 


Met pursuant to adjournment. 
Present - Counsel as before. 


Mr. GrorGE Russe 1, being called on behalf of complainant and 
duly sworn, deposes as follows: 


Q). 1. What is your name, age, residence, and occupation ? 

A. George Russell; aged 46; I reside at No. 30 Douglas St., 
Brooklyn, N. Y.,and am by occupation a bottler and manufacturer 
of mineral waters. 

(). 2. Look at the decrees in the suits entitled “ U.S. cireuit court, 
eastern district of New York, John Matthews vs. George Russell, in 
equity, No. 1 and No. 2,” and state whether you consented to their 
entrv. 


Defendant’s counsel makes the same objections as heretofore en- 
tered to the testimony of Mr. Grosjean and to the Lalance & Gros- 
jean and Byrne decrees. 2 


A. To the best of my knowledge, I did. 


Counsel for complainant offers in evidence the two decrees, of which 
copies are already contained on pp. 360 to 365, inclusive, of com- 
plainant’s printed record, and states that the third Russell decree, 
on pps. 364 and 365 of said record, was inserted by inadvertence, as 
it dves not pertain to matters in Issue In this suit, and that he will 
have the same stricken out. 

Defendant’s counsel notes the same objections as to the Lalance 
& Grosjean and Byrne decrees, and it is agreed between counsel, for 
the purpose of saving time, that the objections to this testimony and 
decrees shall be included in the same motion for an order to strike 
out the last-mentioned testimony and decrees. 

Cross-examination of Mr. Russell waived by defendant’s counsel. 

GEO. RUSSELL. 

Sworn before me— 


JOHN A. SHIELDS, Examiner. 
Adjourned to Saturday, January 19th, 1884, at 11 a. m. 7 = 


1575 New York, Jan. 19, 1884—11 a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 
Adjourned to Friday, January 25th, 1884, at 11 a. m. 


New York, Jan. 25, 1884—11 a. m. . 
Present : Counsel as before. 
Counsel for complainant calls for the production of the letter that 
is referred to in cross-questions 26, 27, and 28,in the examination of 
the witness A. D. Puffer, on the 21st day of January, 1884. 
Counsel for defendant states in reply that letter in question was 
not offered in evidence, only marked for identification, and as the 
letter is one between client and counsel it ought — to be put in evi- 
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dence. One statement in it was used to refresh the memory of the 
witness on cross-examination, and that statement only is given in 
the 27th cross-interrogatory. 

Counsel for complainant gives notice that at the hearing he will 

move to strike out cross-questions 26, 27, and 28 and the answers 
thereto, in the answers of said witness Puffer, on the ground of the 
refusal of defendant’s counsel to produce said letter during the 
present stage of the proceedings herein. 

Counsel for defendant gives notice that in the event of any such 
motion being made at the hearing letter being marked for identifi- 
‘ation shall then be submitted to the court for the purpose of deter- 
mining — production is proper or not. 

Counsel for complainant replies that he claims the right to now 
examine said letter, sothat if necessary for his side he may produce 
evidence in explanation thereof. 

Counsel for complainant gives notice that at the hearing he will 
read the order of this court of January 11, 1884, which is entitled 

. in this cause and which relates to the examination of said witness 
| Puffer by the complainant in rebuttal. 
Counsel for complainant states that he has no further proofs to 
offer and that he rests, but that this is not to preclude him from 
moving for leave to introduce further proofs or produce wit- 
1576 nesses should the order which his honor Judge Wallace may 
make in respect to the defendant’s motion now pending, un- 
determined, to strike out the testimony of the witnesses Russell and 
Grosjean, and the decrees in the Russell, Byrne, and Grosjean cases, 
suggest or write further proofs or the production of witnesses. 
Defendant’s counsel note that they are not to be understood as 
assenting to any such proposed motion. 


United States Circuit Court, Southern District of New York. 


EvizABetn MATTHEWS 
against 
Tur Tron CLrap MANUFACTURING COMPANY. 


WALLACE, J.: 

The defendant moves to expunge from the proofs certain decrees 
introduced by the complainant, obtained in actions in which he was 
complainant, adjudicating the validity of the patent upon which the 
present suit is brought. These decrees were obtained in suits against 
infringers to which the present defendant was nota party or privy. 
The evidence was introduced against the defendant’s objection, and 
is now insisted on as tending to show acquiescence in the rights of 
the plaintiff under his patent. ; 

If it were necessary for the complainant to show that he had as- 
erted his rights under the patent before the present suit, doubtless 
che records would be evidence that he had brought actions and 
prosecuted them to final judgment. They are not competent, how- 
ever, as admissions of third persons, because the, defendant cannot 
be prejudiced by such admissions. 


hen . : 
te Aa 7 : 
Alta add ayn ‘is aera 7 “ . . — 
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The effect of such decree is considered by Mr. Justice Nelson in 
Buck vs. Hermance, 1 Blatch., 322, when he held that, although 
admissible upon motions for a provisional injunction in which the 
ordinary rules of evidence do not obtain, they are proceedings inter 
alivs, and therefore not competent on a trial upon the merits. 

The motion is granted. 


Endorsed: Filed Feb. 8, 1884. 
(Here follows diagram marked p. 1577.) 
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JouN Matruews, of New York, N. Y 
Improvement in Soda- Water Fountains. 


Specification forming part of Letters Patent No. 128,411, dated June 
25, 1872; reissue No. 8834, dated August 5, 1879; application 
tiled June 26, 1879. 

‘To all whom it may concern : 

Be it known that I, Johny Matthews, of the city, county, and State 
of New York, have invented a new and improved fountain for soda- 
water and other aerated or gaseous liquids; and I do hereby declare 
that the following is a full, clear, and exact description of the same, 
reference being had to the accompanying drawings, forming part of 
this specification, and in which— 

Figure 1 is an exterior longitudinal view, and Fig. 2 a central 
longitudinal section, of a fountain constructed in accordance with 
my improvement. 

My invention consists in a novel construction of a tin-lined steel 
fountain for soda-water and other aerated or gaseous liquids, such 
fountain combining lightness with strength, and being of cylindrical 
form and uniform dimensions, or thereabout, throughout its length, 
thereby adding to the convenience of packing and handling ; also, 
being exempt from expansion or permanent lateral distention by 
the interior pressure to which it is subjected, thus preserving its 
form and contributing to its durability. Fountains for the like 
purpose, as previously made, have been largely expansive, and re- 
tained the set given to them by extension, and being otherwise 
objectionable. 

In the accompanying drawings, A represents a block-tin interior 
body of cylindrical form, with hemispherical or reduced ends, the 
same constituting the tin lining of the fountain, and being provided 
at one of its ends with a neck, 6, for introduction of the usual or any 
suitable connections by which the fountain is charged and its con- 
tents drawn off, said neck receiving or having screwed into it a 
screw coupling, c, secured by a nut and washer, d e, on the exterior 
of an outer end cap, B, for making the connection. 
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J. MATTHEWS. 
Soda-Water Apparatus. 
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C is the exterior shell or body proper, made of galvanized sheet 
steel, as may also be the end caps, B B’, which are soldered to or 
over the extremities of the same, and constitute, as it were, parts of 
said body C, that surrounds or fits over the tin lining A. The end 
caps, B B’, are united to the body C, without flanges or projections, 
by tin joints, as at f f, made by soldering with ~~ tin, which, being 
a ringing metal, unites closely with the steel exterior to make a 
tirm and durable joint, as other solders having lead in them will 
not do. 

Bands g g of brown paper or other non-conducting material are 
introduced between the tin lining A and steel body C, at the ends 
of the latter, to prevent the tin of the lining from being melted by 
the heat used in making the pure-tin joints ff. The fountain is 
also filled with water for the same purpose prior to making said 
joints. 

The non-stretching character of the body C, by reason of the same 
being of steel, insures the fountain preserving its shape, and the ab- 
sence of end flanges provides for the close packing of a series of such 
formations when transporting or storing them. 

I claim— 

1. The combination of the inner continuous tin fountain, A, hav- 
ing neck b, with the rigid inclosing shell, made in sections, substan- 
tially as herein shown and described. 

2. The tin vessel A, incased by a cylinder, C, and ends B B’, in 
the manner substantially as described, as a new and improved article 
of manufacture, for the purpose specified. 

3. The combination of the inner vessel, A, with the exterior cov- 
ering, made in sections, which are united after being placed around 
the vessel A, substantially as specified, the inner vessel being en- 
tirely continuous within the covering. 

4. The combination of the inner vessel, A, with the surrounding 
covering or shell, and with intermediate bands, g g, of paper or non- 
conducting material, substantially as specified. 

JOHN MATTHEWS. 

Witnesses : 

T. B. MOSHER. 
Fr. V. BRIESEN. 


(Here follows diagram marked p. 1579.) 
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1583 Unitep States PATENT OFFICE. 
JoHN Matrrews, Jr., of New York, N. Y. 
Letters Patent No. 68375, dated September 3, 1867. 


Improved Apparatus for the Manufacture of Soda Water and for Aerating 
: Liquids. 


The schedule referred to in these Letters Patent and making part of 
the same. 


To all whom it may concern: 


Be it known that I, John Matthews, Jr., of the city, county, and 
State of New York, have invented a new and useful improvemeut 
on apparatus for the manufacture of soda water and for other pur- 
poses of aeration, of which the following is a full, clear, and exact 
description, reference being had tothe accompanying drawings, form- 
ing part of this specification. 

The invention consists in so constructing an apparatus for the 
manufacture of soda water and for other purposes of aeration, but 
which will here be described for manufacturing soda water, as that 
the pump-feed and agitator to the condenser may be connected there- 
with without the establishment of joints to the latter above the av- 
erage level of the water therein, by operating the feed and agitator 
through the base or lower portion of the condenser ; likewise in run- 
ning the discharge or feed pipe from the pump into the condenser 
and giving a reciprocating action therein by or with the pump, in 
such manner as that the pressure of gas or liquid in the condenser 
is made to assist the pump in its discharging or feeding stroke to the 
condenser, by acting upon the exposed end of said discharge-pipe or 
devices connected therewith; also, in combining with the reservoir 
or condenser a pump for charging and keeping up the supply to the 
latter, having for its constituent parts a lower stationary hollow 
plunger and reciprocating cylinder, with suitable inlet and delivery 
valves, and upper reciprocating discharge or feed pipe, whereby 
great simplicity of working parts is effected and a steady guiding 
action secured to the pump; and, furthermore, said invention con- 
sists In arranging on the end or portion of the discharge-pipe which 
projects into the condenser from below one or more volutes or their 
equivalents, constructed so as in the reciprocating action of the 
pump to catch and distribute the gas in the water, and to agitate the 
latter within the condenser for the purpose of effecting a thorough 
mixing of the gas and water. Referring to the accompanying draw- 
Ings, In which— 

Figure 1 represents a sectional elevation of an apparatus con- 
structed according to this invention, applicable to the manufacture 
of and dispensing of soda water ; 

Figure 2, an outside elevation of the same, seen at right angles to 
Fig. 1; and 
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Figures 3 and 4, inverted plans of reciprocating volutes used for 
mixing the gas and water in the reservoir or condenser. 

A A are uprights or portions of the general frame, the same being 
suitably braced or connected and carrying a table, B, at their top, on 
which is secured the condenser or reservoir C, for holding the ear- 
bonic-acid gas and water mixed therein, and which reservoir, by 
the present imprcvement, is or may be free from all joints below its 
water-line, the average level of the latter being indicated, say, by the 
line ain Fig. 1. Inserted through the table B may be tubes for at- 
tachment to the usual bottling-nipple and pressure-gage or safety- 
vaive. Connected with the frame at or near its base is a stationary 
hollow plunger, D, communicating below by a branch, 6, with a 
valve-box, E, the valve ¢ of which is arranged to open upward, and 
controls the suction by a passage, d, with or through branches e f, 
the one of which serves as the induction-pipe for the water and the 
other for the carbonic-acid gas from any suitable reservoirs or ves- 
sels. IF is the working-cylinder, which plays up and down over or 
outside of the stationary plunger D, and is connected to so as to be 
operated by a reciprocating yoke, G, driven, say by any suitable 
power, through a crank, H, having play in an oblong slot of the 
yoke. This cylinder F is provided at its upper end or portion with 
a delivery-valve, h, which, in the descent of the cylinder, allows of 
the gas and water entering in the upstroke of said cvlinder through 
or beneath the valve C, the plunger D to be forcibly expelled through 
a branch, I, and vertical discharge-pipe J, by perforations 5 into the 
reservoir C. The plunger D and evlinder F act as a guide below to 
this reciprocating arrangement, while the pipe J, working through 
a stuffing-box, i, in the table B or base of the reservoir C, operates as 
an upper guide thereto. K is a cock or valve for shutting off com- 
munication between the pump and reservoir C, when necessary for 
repair of the valves or otherwise, while said reservoir is full or un- 
der pressure. The gas and water forced out through the perfora- 
tions S in or during the action of the pump, it is preferred to admit 
into the reservoir © or water contained therein, and to effect the 
mixture of the gas and water by means of any desired number of 
volutes, L M, carried by the reciprocating discharge-pipe J, where it 
projects within the reservoir C, the one volute L, say, causing the 
gas as it rises to work spirally outwards, and, passing up into or un- 
| der the upper and larger reverse volute, M, to be worked in 

1584-1589 an opposite direction or spirally inwards, and finally es- 
caping by acentral orifice. In this way an effectual agita- 
tion is kept up and thorough mixing of the gas with the water produced 
by the volutes as they are worked up and down within the reservoir C. 
Any other suitable description of agitator, however, if preferred, may 
be employed in connection with the arrangement or combination of 
parts hereinbefore described or certain of them; and here it may be 
observed that in some cases, instead of the gas being forced into the 
reservoir C by the pump, along with the water, the gas may be 
separately admitted under pressure to said reservoir from its gener- 
ator, and the water only be forced in by the pump. 
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Among the advantages which are claimed for the improvement 
here described may be mentioned, dispensing with all joints above 
the water-lever in the reservoir C, the importance of which will be 
_ readily understood, when the great pressure of the gas contained in 
the reservoir is considered and the difficulty that consequently exists 
to making a joint above the water-level tight against escape of gas ; 
likewise that the pump is aided in its descent or discharging stroke 
into the reservoir C by the pressure of the gas or gas and water con- 
tained therein acting on the head of the discharge pipe or agitator 
reciprocating within said reservoir; thus the pump is aided in pro- 
ducing further compression or condensation by the pressure pre- 
viously effected by it, or, where the pump is merely used to force in 
the water, the same is assisted in supplying the reservoir C by the 
pressure of the gas separately admitted thereto. 

In addition to these advantages may be mentioned the great sim- 
er of the working parts and steadiness of action, as produced 

y the reciprocating cylinder F on the plunger D and discharge pipe 
J into and through the bottom of the reservoir, the distance apart 
of the guides to the pump aiding in this result, and the recipro- 
cating action of the pipe or connection J in a longitudinal direction 
being preferable to a rotary one for working the agitator, as offering 
greater security against leakage at the stuffing-box. Here it may be 
repeated, however, that any suitable agitator may be employed, and 
such need not necessarily be worked by the discharge tube of the 
pump; thus a rod might be substituted for the pipe J to work the 
agitator, and the pump-feed to the condenser be established by a 
flexible tube connecting at a different point with the condenser, 
either directly through its bottom or through its side near the bot- 
tom, below the water level, such lateral arrangement also, if desired, 
being adopted for operating a suitable agitator. It is preferable, 
however, to make one stuffing-box or joint serve both for the work- 
ing of the agitator and pump-discharge into the condenser. Instead 
of a stationary hollow plunger a working one and stationary cylin- 
der may be substituted for the pump arrangement shown in the 
drawing, with like effect in many respects at least, in which case, if 
desired, the discharge-pipe J may connect so as to reciprocate with 
the plunger instead of the cylinder, suitable communication being 
established through said plunger with the pipe J. 

What I claim as my invention and desire to secure by letters 
patent is— 

1. A soda water or other aerating apparatus, having its pump- 
feed and agitator or mixer so arranged in relation to its condenser 
or reservoir as that all joints in the latter above its average water 
lever may be dispensed with, as herein specified. 

2. In soda water or other aerating apparatus, the combination 
with the reservoir or condenser C of a reciprocating discharge-pipe 
or tube J to the pump, substantially as and for the purpose or pur- 
poses herein set forth. 

3. The combination of the stationary hollow plunger D, recipro- 
cating pump-cylinder F, reciprocating discharge-pipe J connected 


No. 139,734. 


4590 


A. D. PUFFER. 


Soda-Water Fountains. 
, Patented'‘June 10, 1873. 
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therewith, receiving and delivery-valves, and reservoir or condenser 
C, essentially as specified. 

4. The volutes L M, or their equivalents, acting, as agitators_or 
mixers, arranged on the reciprocating pump discharge-pipe, where 
it projects into the reservoir C, or otherwise similarly driven for 
action therein, as set forth. 

5. The combination with the pump for, direct action thereby_of 


an agitator or agitators within the condenser. 
JOHN MATTHEWS, Jr. 


Witnesses : 
J. W. COOMBS. 
G. W. REED. 


+ * * * * * * 


eS 


(Here follows diagram marked p. 1590.) 
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Avis D. Purrer, of Boston, Massachusetts. 
Improvement in Soda- Water Fountains. 


Specification forming part of Letters Patent No. 139,734, dated June 
10, 1873; application filed April 8, 1873. 


To all whom it may concern : 


Be it known that I, Alvin D. Puffer, of Boston, Suffolk county, 
Massachusetts, have invented certain improvements in soda-water 
fountains, of which the following is a specification : 

My present improvements relate to the construction of soda-water 
fountains, whereby, with a given weight of metal, I am enabled to 
obtain greater strength to resist internal pressure than has hereto- 
fore been accomplished. 

The drawings which accompany this specification exhibit in Fig- | 
ure 1 a side elevation, and in Fig. 2a longitudinal section, of a | 
soda-water fountain embodying my improvements. | 

In these drawings, A represents a closed cylinder or drum, whose | 
ends are globular, or of other desirable form, this cylinder consti- 
tuting the interior shell or lining of the fountain, and being com- 
posed preferably of block-tin, in order that no deleterious effects nay 
result from the action of the carbonic acid or other gases with which 
its contents are charged. B in the drawings represents an open cyl- 
inder composed of sheet-iron or other suitable metal, and closed at 
each end by a head, 6 or ¢, of a form to correspond to that of the 
ends of the inner shell A, the said cylinder, with its heads, tightly 
inclosing the shell A, as shown in Fig. 2 of the drawings. In the 
construction of the fountain one head, or that marked 8, is inserted 
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therewith, receiving and delivery-valves, and reservoir or condenser 
C, essentially as specified. 

4. The volutes L M, or their equivalents, acting, as agitators_or 
mixers, arranged on the reciprocating pump discharge-pipe, where 
it projects into the reservoir C, or otherwise similarly driven for 
action therein, as set forth. 

5. The combination with the pump for, direct action thereby of 


un agitator or agitators within the condenser. 
JOHN MATTHEWS, Jr. 


Witnesses : 
J. W. COOMBS. 
G. W. REED. 


* * * * * * * 


ae 


(Here follows diagram marked p. 1590.) 


1591 UnitTEp States PATENT OFFICE. 
A.vin D. Purrenr, of Boston, Massachusetts. 
Improvement in Soda- Water Fountains. 


Specification forming part of Letters Patent No. 139,734, dated June 
10, 1873; application filed April 8, 1873. 


To all whom it may concern : 


Be it known that I, Alvin D. Puffer, of Boston, Suffolk county, 
Massachusetts, have invented certain improvements in soda-water 
fountains, of which the following is a specification : 

My present improvements relate to the construction of soda-water 
fountains, whereby, with a given weight of metal, I am enabled to 
obtain greater strength to resist internal pressure than has hereto- 
fore been accomplished. 

The drawings which accompany this specification exhibit in Fig- 
ure 1 a side elevation, and in Fig. 2a longitudinal section, of a 
soda-water fountain embodying my improvements. 

In these drawings, A represents a closed cylinder or drum, whose 
ends are globular, or of other desirable form, this cylinder consti- 
tuting the interior shell or lining of the fountain, and being com- 
posed preferably of block-tin, in order that no deleterious effects nay 
result from the action of the carbonic acid or other gases with which 
its contents are charged. B in the drawings represents an open cy]- 
inder composed of sheet-iron or other suitable metal, and closed at 
each end by a head, 6 or ¢, of a form to correspond to that of the 
ends of the inner shell A, the said cylinder, with its heads, tightly 
inclosing the shell A, as shown in Fig. 2 of the drawings. In the 
construction of the fountain one head, or that marked 8, is inserted 
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a short distance within one open end of the cylinder B, and between 
its periphery and the tin lining or shell A, and the inner edge of the 
head thus inserted is to be chamfered off, as shown at a in Fig. 2, 
in order that the tin lining may not be injured or cut at this corner, | 
as otherwise might result from its being forcibly crowded into it by 
the force of the gas within the fountain. The head thus inserted, 
prior to the introduction of the tin lining, is to be properly soldered 
in its place, and the said lining is then to be placed within the ves- 
sel thus formed. The remaining head ¢ is then to be inserted in 
manner similar to the first, and the joints properly soldered ; and in 
order to retain the tin lining in its original and proper shape 
(should it fuse under the effects of the heat necessitated in soldering 
the last-named head to the outer cylinder), and in so doing carry 
out one object of these improvements, [ pour into the said lining or 
shell Aa quantity of plaster of Paris diluted with water, and roll 
the whole about until a certain quantity has deposited itself within 
the corner about the union of the head c and cylinder B, as shown 
at lin Fig. 2 of the drawings, and becomes hard or “set.” By this 
means I obtain, as it were, a mold to retain the fused tin in place, 
should the heat in soldering be of sufficient intensity to melt it, and 
the plaster-of-Paris mold or protector should be of sufticient extent 
to more than cover such portion of the tin lining as would be liable 
to thus fuse. I do not confine myself to the use of plaster of Paris 
in this connection, as other substances may be employed to give a 
like result, but whatever substance is used it should be removed 
after the soldering of the head has been accomplished. 

In carrying out another object of these improvements, I dispose 
within the tin lining or shell A a rod, D, which extends from end to 
end of such shell, and is confined securely in place at one end thereof 
by screwing into a tubular cop or coupling, d, which is inserted 
within a tubular extension or neck, e, of the shell, this neck entering 
and filling a central orifice, f, created in the adjacent head b, the 
said coupling d being securely soldered in place. The opposite end 
of the rod D screws into a plug, g, which is inserted within a tubu- 
lar neck, h, in which the adjacent end of the shell A terminates, 
and which enters and fills an orifice, 7, created in the head ce, this 
plug being, like the coupling d, securely soldered in place. The out- 
let-pipe, for escape of the charged water from the fountain, is shown 
al j,as formed with a plug, 4, which screws into the bore of the 
coupling d, the said pipe j extending to the bottom of the fountain, 
and being pierced thereat with a number of small holes, through 
which the contents of the fountain flow into the interior of such 
pipe. The rod D may be a solid one, and entirely independent of 
the discharge-pipe j, or it may be tubular and contain the said pipe 
j,as shown in Fig. 2 of the drawings, the coupling-tube d in this 
instance being common to the two. 

The object of the rod D is to serve the purpose of a stay to bind 

the two heads of the fountain together, and constitute a 
1592-1601 powerful means of guarding against longitudinal sepa- 
ration of the two by the expansive force of the ‘gases 
within the fountain. Heretofore the soldered joint between the head 
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and the outer shell or cylinder has been a weak place in the con- 
struction of soda-water fountains, and has necessitated much care. 
The tension-rod D relieves this joint, as the force of the gases is spent 
upon it to a very great extent. For these reasons I am enabled to 
very greatly reduce the thickness of the heads, if composed of a 
as heretofore, or to employ a much less expensive metal, as sheet- 
iron, for instance; in either event reducing the cost of the fountain 
very materially, and yet retain all necessary resistance to the power 
of the gases. 

By the mode herein described of uniting the plug g and coupling- 
thimble d with the fountain I do not break or impair the continuity 
of the tin lining A, or subject any other portion of the fountain to 
the action of its contents, which would result in injury, as the ends 
of said plug and coupling may be tinned, and the rod D and pipe 
j may be plated or coated with any proper material; or the plug, 
coupling-rod, and pipe, may be of a composition which the gases 
will not effect. The pipe j may be dispensed with entirely, if acci- 
dent or circumstances should render it desirable, as in the event of 
its disuse the soda water may be drawn through the outlet of the 
tubular rod D. E in the drawings represents a suitable orifice 
in the head of the fountain, through which such fountain may be 
filled. : 

The mode herein explained of inserting the edge of each head 
of the fountain between the inner shell or lining and the outer evl- 
inder, and chamfering off such edge, is a matter of considerable im- 
portance, as it prevents cracking of the lining and contamination 
of the soda-water, which would result from the contact of the latter 
with the outer cylinder, should fracture of the lining occur at this 
point, as has heretofore occurred. 

The placing of the head within the outer cylinder is productive 
of another advantage—that is to say, it insures great Increase of 
strength to resist lateral pressure, as a double thickness of metal is 
presented to bear the strain of such pressure. 

I claim as my invention— 

1. The employment of plaster of Paris, or an equivalent sub- 
stancé, applied to the interior of the lining or shell A to retain it in 
proper shape should fusion take place, substantially as and for pur- 
poses stated. 

2. The combination, with the lining or shell A, of external me- 
tallic jacket B, and heads 6 c, the latter being provided with cham- 
fered edges inserted within the part B, substantially as shown and 
set forth. ’ 

3. In combination with the lining or shell A, metallic jacket B, 
and heads 0} c¢, the tubular rod or stay D (with or without pipe J), 
plug g, and thimble d, said parts being arranged together, substan- 
tially in the manner and for the purposes shown and set forth. 


A. D. PUFFER. 


W itnesses : 
F. CURTIS. 
W. E. BOARDMAN. 


(Here follows diagram marked p. 1602.) 
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1603 Unitrep States PaTeENT OFFICE. 


FREDERICK W. WiEsreBrRocK, of New York, N. Y., assignor to Henry 
W. Shepard and Robert Seaman. 


Improvement in Soda-Fountains. 


Specification forming part of Letters Patent No. 161,845, dated April 
6, 1875. Application filed January 30, 1875. 


To all whom it may concern : 

Be it known that I, Frederick W. Wiesebrock, of the city, county, 
and State of New York, have invented certain improvements in soda- 
water fountains, of which the following is a full, clear, and exact de- 
scription, reference being had to the accompanying drawing and the 
letters of reference marked thereon, making part of this specification, 
in which— 

Figure 1 represents a vertical sectional view of my improvement; 
Figs. 2 and 3 are enlarged sectional views of the top and bottom. 

The object of my present improvement is to provide a strong and 
durable fountain for soda-water and other gaseous liquids and one 
in which all danger of corrosion through the action of the acid 
which the liquids may contain is securely guarded against. 

The nature of my invention consists in constructing the outer 
cylinder and its end pieces of sheet-steel or other suitable material, 
and after a sheet-tin cvlinder, which covers its entire interior sur- 
face, has been properly secured therein, in connecting its several 
parts together by means of sweating or soldering, bead-joints, and 
rivets, all as hereinafter fully described, and which forms a fountain 
of the strongest and most durable character, and, as has before been 
said, all danger, owing to its tin lining, is securely guarded against. 

The construction and operation of my invention is as follows: A 
is the cylinder or body of the fountain and is constructed of sheet- 
steel or any other suitable metal, secured by rivets, and then tinned 
or galvanized, and which prevents corrosion, and, in connection 
with the rivets, forms a durable and tight joint. B is an outer base 
hoop inclosing the lower section of the cylinder and extending down 
flush with its edge. The cylinder A and outer hoop are sweated or 
soldered together and further secured and strengthened by means of 
a groove or bead-joint, B’. C is an arch-shaped top or end piece 
and is provided with a broad, well-defined hoop, C', and is sabiaeed 
over the upper section of the cylinder and further strengthened by 
means of a groove or bead-joint C*. At the center of the top or end 
piece C is an opening, c. This top or end piece C, as an article of 
manufacture, is in all respects essentially the same as Burnett's 
milk-can breast, manufactured under and sold by virtue of letters 
patent of the United States No. 121,154, and which were issued 
Noveuher 21,1871. Dis the concave bottom and is formed with 
a broad, well-defined hoop, D’, and, as an article of manufacture, is 
in all respects precisely similar to the milk-can bottom patented to 
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H. W. Shepard January 4, 1870, reissued June 14, 1870, No. 4032. 
This bottom, for its greater support, has secured an inner base-hoop, 
FE, and which extends down flush with the lower edge of the hoop 
D’. These hoops D’ E are sweated or securely soldered together. 
F is an interior cylinder or lining constructed of tin, and is of such 
form and dimensions as to fit snugly within the outer cylinder or 
shell and under the arched or dome-shaped top or end piece. G is 
a bung attached to the tin lining and firmly held to the outer shell 
by a nut,G’. For the strengthening and support of the opening c 
in the top or end piece C, through which the bung G passes, a 
washer, c’, is sweated or soldered around the opening c. The bung 
G has a female screw-thread, g, cut around its inner wall for the 
reception of a stop-cock. After the cylinder A is rolled and riveted 
. together and the outer hoop B fitted to the bottom, and the top 
or end piece C and its outer hoop C! are fitted over the upper sec- 
tion of the cylinder and the washer c’ firmly secured around the 
opening ¢, its opening registering therewith, the cylinder is placed 
ina machine and the groove and bead-joints B’ near the bottom 
and C? near the top are formed. The hoops B C! are then further 
secured by being sweated on with tin or other solder; the tin lin- 
ing F having the bung G soldered on, but said cylinder or lining, 
being open at the bottom, is then inserted into the outer shell. The 
bung G, passing through the opening ¢ of the end piece and the 
opening of the washer c’, is firmly fastened by the nut G’, and the 
lining F is further secured and rigidly held in position by having 
a portion of its surface forced intu the groove or recess which the 
bead-joint C? provides on the inner surface of the fountain. 
1604 The lower edge of the lining is then forced in the groove of 
the bead-joint B’; then the bottom IF’ of the lining, and con- 
structed of the same material as the lining, is put in with its flanged 
section f turned down, and which is also forced in the groove which 
the bead-joint B’ provides. The two edges of the cylinder or lining 
F and its bottom F’ are then soldered together, and the recess be- 
tween the same, as clearly shown at /’, Fig. 2, is filled up with 
solder and rendered level. The inside hoop E of the bottom D hav- 
ing been inserted and sweated or soldered to the hoop D’, the bottom 
is placed in position with the edge of its hoops D’ E extending down 
flush with the lower edge of the cylinder and its vuter base-hoop B, 
and all four thicknesses of metal are riveted together, as shown at 
H, and all four are then further secured by being sweated or sol- 
dered together. 

What I claim as new and desire to secure by letters patent of the 
United States is— 

1. The outer cylinder A, constructed of steel or other suitable 
metal, and its end piece, C, having a hoop, C', and the interior 
evlinder or lining F, constructed of tin, the bung G and the bead- 
joint C*, which firmly unites the outer cylinder, lining, and flange 
of the end piece C and nut G', the whole being constructed, com- 
bined, and arranged substantially as described. 

2. The cylinder A, having a base-hoop, B, secured by bead-joint 
B’, and the tin cylinder or lining F and its bottom F’, having their 

S6—119 
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lower section and flange soldered together in the groove of the bead- 
joint, and the bottom D having a hoop, D’,and the hoop E, the whole 
being combined and arranged as and for the purpose specified. 
In testimony whereof I have signed my name to this specification 
in the presence of two subscribing witnesses. 
F. W. WIESEBROCK. 
Witnesses: 
J. D. BAKER. 
H. W. SHEPARD. 


(Here follows diagram marked p. 1605.) 


1606 UNITED States PATENT OFFICE. 
ALVIN D. PuFFeEr, of Boston, Massachusetts. 
Improvement in Making Soda- Water Fountains. 


Specification forming part of Letters Patent No. 167,688, dated Sep- 
tember 14, 1875; application filed May 24, 1875. 


To all whom it may concern: 


Be it known that I, Alvin D. Puffer, of Boston, Suffolk county, 
Massachusetts, have invented certain improvements in manufacture 
of soda-water fountains, of which the following is a specification : 
This invention relates to means for preventing fusion of the inner 
casing or lining of a soda fountain while the seams of the outer 
shell or jacket thereof are being soldered or brazed ; and consists in 
imparting temporarily, at the desired point to the inner casing, such 
a form that a considerabie space exists at this point between its cir- 
cumference and-the seam of the outer shell to be closed, thereby 
insulating and protecting it against the heat which the act of closing 
the seam genders, and afterward, by steam or other pressure, restor- 
ing the said lining to its original cylindrical form and primitive 
size, whereby space between the two vessels is closed, with the ex- 
ception of a small amount of air space. ‘To allow escape of the air 
from the space between the two vessels, I perforate the outer shell, 
and afterward close the same by solder or.a screw. 
I prefer to drill this hole through the base of one of the handles 
of the fountain, in order that, when this hole is subsequently suldered 
up, the thickness of metal at this point is sufficient to protect the 
inner vessel from injury by the heat from the soldering process. ’ 
The drawings accompanying this specification represent, in fig- ; 
ure 1, a horizontal section of a soda-fountain, and in Fig. 2 a side 
elevation of its inner lining, as showing one step in the process of 
manufacture as contemplated by my invention. Fig. 3 is a section 
of the completed fountain. 
In these drawings A represents the inner case or lining of a soda 
fountain, which is usually composed of block tin, and B, the outer 
jacket or shell of copper, iron, or other material, which receives it, 
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the latter being formed in two halves united by a lap joint, C, at 
about the center, though this joint nay be at sume other locality, as 
at the head, for instance, or the jacket B may be formed of several 
parts, which would necessitate several joints. 

In carrying out my invention I first provide the lining or inner 
vessel A after the usual manner, and of the ordinary size and form. 
I then reduce the outside bulk or diameter of this vessel A at a point 
immediately opposite or adjacent to the seam C of the outer case, 
by a series of depressions or corrugations, a a, &c., or by any con- 
formation by which its periphery is caused to recede temporarily 
from the outer shell, and produce an intervening air space, F, which 
is a non-conductor of heat, and will protect the vessel A from injury 
when the said joint C is being closed. I then inclose the vessel A 
in the outer shell B and solder or braze the joint C of the latter, 
the air space FE intervening between the two effectually preventing 
heat resulting from this operation from injuriously affecting the said 
vessel A. I next admit to the interior of the vessel A, through the 
hole which receives the discharge pipe, a quantity of air, steam, or 
other fluid under pressure, which serves to restore the periphery of 
the said vessel to its original cylindrical form, and fill up the space 
E intervening between the two vessels. The discharge pipe is now 
added and the fountain is complete. 

Several methods have heretofore been adopted for protecting the 
inner vessel while closing the seam of the outer, all of which are 
attended with more or less objections. One has been to enwrap the 
inner vessel in paper, which is a good non-conductor of heat, while 
another has been done to admit a quantity of water within the 
inner vessel for a like purpose. 

By my method I not only effectually protect the inner vessel from 
effects of heat, but I obtain, as a final result, a close joint between 
the two throughout. | 

Although I have in the present instance shown the joint between 
the two portions of the jacket B as a peripherical one, and the cor- 
rugations as formed in the periphery of the inner vessel, I do not 
confine myself to any locality in this respect, as this lessening of the 
exterior surface of the said inner vessel may be effected at any de- 
sired point to conform to the joint or joints in the outer case whereon 
the latter may occur. 

| 1 claim— 

1607-1614 The herein described manufacture of soda fountains, 

consisting, first, in reducing the diameter or exterior 
bulk of the inner vessel to obtain an air space; second, in soldering 
or brazing the seams of the outer vessel or shell; and, thirdly, in 
restoring the inner vessel, by suitable internal pressure, to its primi- 
tive form, essentially as and for the purposes stated. 

A. D. PUFFER. 

Witnesses : 

F. CURTIS. - 
W. E. BOARDMAN. 


(Here follows diagram marked p. 1615.) 
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1616 UNITED STATES PATENT OFFICE. 


ALvIn D. Purrer and Lutruer W. Purrer, of Boston, Massachu- 
setts, assignors to themselves and Alvin D. Puffer & Sons. 


Soda-Fountain. 


Specification forming part of Letters Patent No. 226,103, dated March 
30, 1880; application filed January 29, 1880. 


To all whom it may concern : , 

Be it known that we, Alvin D. Puffer and Luther W. Puffer, both 
of Boston, in the county of Suffolk and State of Massachusetts, have 
invented certain improvements in soda-fountains, of which the fol- 
lowing is a specification. 

This invention relates to fountains for soda and other aerated 
waters or liquids in which a non-corrosive lining is employed cov- 
ered by an outlying case or shell of sheet metal, usually steel; and 
it consists in constructing the lining and case and in uniting the two 
substantially in the manner and by the means hereinafter described, 
whereby I obtain great strength of parts and entirely prevent leak- 
age of the contents of the receiver. 

The drawings accompanying this specification represent, in figures 
1 and 2, vertical sections of a receiver containing our invention. 

In said drawings, the lining A of the receiver, which is usually 
made of block-tin, is shown as composed of three portions—viz., a 
semi-globular bottom, a, and crown or top 6, and a straight cylinder, 
c, which constitutes the body. The joint between the crown 6 and 
body ¢ may be of any suitable character, in the present instance 
being a scarfed and lapped and soldered one, and said crown b has 
a central orifice, d, to permit of escape of the contents of the re- 
ceiver. 

The outer shell, b, of the receiver is composed of sheet-steel or 
other metal, and embraces a straight cylinder or body, C, and a semi- 
globular head or cap, D, the perimeter of the latter overlapping the 
former, and the two securely riveted or soldered together, or both 
riveted and soldered. The cap D of the shell C also has a central 
orifice, e, of somewhat larger diameter than that of the orifice d, and 
the edge of the latter is turned over the edge of the former, as shown 
at f, in order to prevent contact of the contents of the receiver with 
the outer shell, C. 

An interiorly-threaded nozzle, D’, is connected with the orifice d 
by a mass of solder, as shown at g, which is run about the outside 
of the joint between the nozzle and cap D, the nozzle serving as a 
means of connection, whereby the receiver is charged with or emp- 
tied of its contents. 

The bottom of the receiver is constructed as follows: The semi- 
globular bottom a of the lining and the lower cap or bottom piece, 
h, of the outer shell are placed together and the periphery of the 
former turned over the edge of the latter, as shown at 7 in the draw- 
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ings, the diameter of the whole being such as to tightly fit the lower 
end of the interior of the lining A, into which it is inserted, as shown 
at }. 

The lower end of the shell or cylinder C extends below the lower 
end of the lining-cylinder c, and with the bottom cap, h, provides 
an annular recess, t, which is filled with a mass of solder, which 
serves to securely confine the bottom to the outer casing, C. 

The base or support of the receiver is shown at E asa cylindrical 
one, having an interior annular flange, /, to bear against the under 
side of the bottom h of the receiver, or against such bottom and the 
mass of solder contained in the recess /, the said flange serving to 
strengthen and support the bottom of the receiver and being soldered 
to such bottom. 

A short cylinder, F, incloses and is soldered to the lower part of 
the cylinder C, and so as to cover the joint between the latter and 
the base FE, and is riveted and soldered securely to the latter. To 
complete the security of the parts a small quantity of solder may be 
run into the channel m. 

By the above construction of fountain we prevent possibility of 
leakage from the interior of the receiver, and we obtain great 
strength and stiffness of the parts. 

A modification of our fountain is shown in Fig. 2 of the drawings. 
In this instance the outer casing or shell, C, is continued entire to 
the bottom of the fountain, and preferably abuts against an annular 
ledge, n, formed upon the lower edge of the base E, the shell C thus 
inclosing in its lower end the said base. 

In order that the solder employed in connection with the rivets to 
secure the lap-joint o of the outer shell, C, as well as in the joint be- 

tween the periphery of the base E and the lower end of 
1617 said shell, shall be caused to flow uniformly over the entire 

meeting surfaces, we create in the inner lap, p, of the seam of 
the shell C a series of holes, q q, &¢., and by means of these holes, 
and before the heads are secured to such shell, solder is admitted 
and floated throughout the entire joint. Heretofore we have found 
it very difficult, if nut impossible, to introduce the solder to the cen- 
tral part of the joint, but only a certain distance from each side.. By 
employing the holes as stated the solder is admitted and led through- 
out the entire lap. We also do the same with the annular base E 
after it is in place within the lower end of the case C—that is, we 
create a series of holes, rr, &c.,in the lower part of such base, which 
admit solder between it and the case,and which, in conjunction with 
rivets, provide a very strong Joint. 

We claim as our invention, and desire to secure by letters patent 
of the United States, as follows: 

1. The bottom of the receiver, com posed of the inner semi-spherical] 
head or disk, a, and the outer cap, h, with the periphery af the former 
turned or lapped over the edge of the latter, and the whole inserted 
within the lower end of the lining of the cylinder, substantially as 
and for purposes stated. 

2. The combination, with the lining-cylinder ¢ and bottom piece, 
a, of the outer shell or cylinder, C, extending below the lining-cyl- 


686 ELIZABETH MATTHEWS ET AL., &C., VS. 


inder, substantially as described, whereby an annular solder-receiv- 
ing recess, k, between said parts is provided. | 

3. In combination, the case C, lining A, bottom plate, h, and base ° 
E, with its flange J, substantially as and for purposes stated. 

4. The crown or upper head of the receiver, composed of the in- 
terior semi-spherical cap or disk, , and outer cap, D, the inner edge 
of the former overlapping the adjacent edge of the latter, and the 
outer periphery of the said cap D overlapping and being riveted to 
the evlinder C, substantially as described. 

5. The combination of the inner and outer caps or disks, 6 and 
D, and the nozzle D’, as herein shown and explained, the lower end 
of the nozzle abutting against the lapped edge of the cap 6, which is 
intermediate between such nozzle and the outer cap, D, and a mass 
of solder being run about the joint between the outer lower edge of 
the nozzle and the top of said cap D, substantially as and for pur- 


poses stated. 
ALVIN D. PUFFER. 
LUTHER W. PUFFER. 


Witnesses: 
H. E. LODGE. 
J. M. WARNER. 


1618 For Ipenxtirication, Ex. Purrer Ist Arripavit. J. A.S., 
Ex’r. 


U.S. Circuit Court, Southern District of New York. In Equity. 
JOHN MATTHEWs vs. THE Ikon Clap M’r’G Co. 


STATE OF MASSACHUSETTs, | 
City of Boston, County of Suffolk, | 


Alvin D. Puffer, being duly sworn, deposes and says that he 
is 60 years old ; resides at Medford, Massachusetts, and has his place 
of business at Nos. 46 and 48 Portland square, in the city of Boston, 
Massachusetts; that he has been engaged in the business of making 
and selling soda-water fountains and apparatus, beer pumps, wine, 
‘and the like for thirty-five years, and has been extensively engaged 
in said business upward of twenty years. 

Deponent further says that prior to February, in the year 1869, he 
manufactured copper soda-water fountains for mineral waters pro- 
vided with a continuous lining of rolled sheet block tin, such as are 
shown in plate and description on page 28 of deponent’s trade cata- 
logue for the year 1869, which said catalogue was printed and pub- 
lished in February, 1869. The said fountains described on said page 
had been made and sold by deponent prior to publication of said 
catalogue. Deponent marks said page with his initials. 

Deponent further says that on the 22d day of May, 1859, as de- 
termined by his books of account, he sold two of these fountains to 
Benedict & Burton, of Norwalk, Ohio, and they paid him for the 


> $$ - 
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same $75.00 apiece, and at that time the ordinary price for a copper 
fountain of the same capacity, without a distinct interior shell, but 
tin washed throughout the inner surface, was not more than $40.00 
each. These said fountains, furnished at the time to Benedict & 
Burton by deponent, were copper fountains, lined throughout the 
entire interior of the copper fountain case with sheet block tin lin- 
ing, forming a continuous lining. 

Deponent further says that fountains identical with those just de- 
scribed are shown in his trade catalogue for the year 1870, at page 

30 thereof, marked with his initials. Deponent further says 
1619 that like fountains are also described and shown in depo- 

nent’s trade catalogue for the year 1871, at page 31 thereof, 
marked with his initials, and that said catalogue was published and 
circulated prior to February of said year. 

Deponent further says that on May 22d, 1871, he sold a copper 
soda-water fountain (identical in construction, so far as the lining 
is concerned, with the two sold to Benedict & Burton) to Clark & 
Parsons, of Northampton, Massachusetts, for which he received 
$75.00. 

Deponent further says that he has for many years past, including 
a period prior to 1869, published such catalogues annually. The 
editions have varied from 5,000 to 12,000 copies, and the greater part 
thereof is at once circulated throughout the trade, principally in the 
United States, always reserving from 500 to 1,000 copies for his own 
use. 

Deponent further says that the said soda founteins he made and 
sold to Benedict & Burton, of Norwalk, Ohio, on May 22d, 1869, to 
the best of his recollection at the present time, were constructed as 
follows : 

Two semi-spherical copper shells, with heads dovetailed in and 
brazed, were first made. One of these copper shells was a trifle larger 
in diameter at its open end than the other, so as to fit over the open 
end of the other shell and slightly overlap the edges of its open end. 
A complete vessel of rolled sheet block tin was then made of the 
requisite size and shape to entirely line the interior of these copper 
shells when they were united. One end of this tin vessel was then 
inserted in and carefully fitted to the copper shell having the smallest 
diameter at its open end, and the other copper shell was then slipped 
over the other end of the tin vessel and hammered down until its 
edges overlapped the edges of the other shell and the tin vessel fitted 
snugly against the whole interior surface of both coppershells. These 
two copper shells were then fastened together by soldering a heavy band 
of solder all around at the point where the edges of one overlapped 
the edges of the other, thereby forming a complete exterier copper 
vessel with a continuous interior vessel or lining of sheet block tin. 

This interior tin vessel was constructed as follows: 

A straight cylinder was first made of sheet block tin, to which two 
heads of the same material were fitted and soldered with tin solder, 
thereby making a complete interior vessel to form a continuous sheet 
block tin lining to the copper shells when united. 
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In order that the tin vessel would not be injured during the opera- 
tion of forming the band of solder around the copper shells it was 
either corrugated, so as to be drawn away from the copper shells, or 
filled with water. 

As an additional protection, the entire interior surfaces of the 
copper shells were heavily tinned previous to the insertion of the tin 
vessel. 

The result of this structure was a continuous sheet block tin lining 
throughout the entire tin-coated interior of the sectional copper 
vessel, thus absolutely protecting the copper from contact with the 

soda water contained in the fountain. 
1620 The annexed sketch, marked No. 1, in which a a designate 
the copper shells having heads, b 6, C the tin vessel, and D 
the band of 1 rel clearly illustrates the construction of said fount- 
ains. 

Deponent further says that as early as 1869 and frequently since 
then he made soda-water fountains having a continuous block-tin 
lining, in which the lining was carried up through the opening in 
the fountain and turned over on and soldered to the outer surface 
of the copper vessel, so as to form a slight flange around said open- 
ing, just sufficient to entirely cover the inner face of the metallic 
lining with block tin, as clearly shown by the annexed sketch, 
marked “ No. 2,” in which a is the fountain case of copper, 6 the 
metallic lining, and ¢ the block-tin lining. 

Deponent further says that for the last 30 years he has frequently 
made generators for soda water in which the lining is usually of lead 
and continuous throughout the interior of the generator; covered the 
. Inner face of the metallic lining in the same manner as just de- 
scribed and as shown by said annexed sketch No. 2. 


A. D. PUFFER. 


COMMONWEALTH OF MASSACHUSETTS, — 
Suffolk, 
Boston, June 3, 1880. 
Subscribed and sworn to by the above-named Alvin D. Puffer be- 


fore me— 
[ SEAL. } C. P. SAMPSON, 
Notary Public. 


(Here follows diagram marked p. 1621.) 
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1622 ComprLarInant’s Exutspir Dows ArrFipavir No.1. J. A.S., 
Examiner. Sept. 10, 1883. 


Circuit Court of the United States for the Southern District of New 
York. In Equity. 


JOHN MATTHEWS 
vs. 
Tne Iron Clap MANUFACTURING COMPANY. 


STATE OF MASSACHUSETTS, 
City of Boston, County of Suffolk : 


Gustavus D. Dows, being duly sworn, says: I reside in Boston, 
Massachusetts ; [ am fifty-one years of age; my place of business is 
at No. 42 Fort Hill square, Boston, Mass., where I do business as a 
manufacturer of soda-water apparatus and soda water, under the 
firm name of G. D. Dows and Company; I also have a house in 
London, England, at No. 46 and 47 Frifth street, Soho square, 
under the firm name of Dows, Clark and Company. 

I have been extensively engaged in the manufacture of soda-water 
apparatus and soda water since the year 1881. In or before the year 
1869 I constructed an improved soda fountain, shown at page 23 of 
a catalogue published by me from my place of business, No. 525 
Washington street, Boston, Mass.,in the year 1869, prior to the 
month of May of said year. This soda-water fountain was con- 
structed as follows: It was composed of two thicknesses of sheet 
metal, as shown in the sectional drawing on page 23 of the said 
‘atalogue. The interior vessel was composed of sheet block tin 
made into the form shown on page 23, and was formed as follows: 

I made a cylinder of sheet block tin extending from the bottom 
of the apparatus to a point slightly beyond the centre. I made 
another cvlinder of sheet block tin extending from the head of the 
apparatus slightly below the centre. These two cylinders, when 
placed together, lapped at the centre about two inches. Previous to 
putting these two cylinders together I formed up a bottom of sheet 
block tin and a top of sheet block tin. The top was fastened to its 

evlinder and the bottom to its cylinder by soldering with tin 
1623 solder—that is, solder composed of more tin than lead—prior 

to the two cylinders being joined together at the centre, lap- 
ping over each other, as stated. I next inserted the diaphragms 
marked D D D D in the drawing, which were of sheet block tin. I 
next brought together the upper and lower halves of the sheet block 
tin vessel by overlapping them and soldering them together with tin 
solder; ‘ue centre, thereby constructing a continuoys vessel of sheet 
block .. I next constructed the outside sheet copper vessel, shown 
in th “drawing, immediateby outside of and in contact with the 
block tin-vessel. This copper vessel was made in precisely the same 
way as the interior block-tin vessel which I have just described, 
which formed, as it were, the lining of the copper vessel, the copper 
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vessel furnishing the strength and the interior block-tin vessel pre- 
serving the purity of the waiter holding the carbonic-acid gas in 
solution. The parts of the copper vessel we fastened together, how- 
ever, somewhat differently from the parts of the tin vessel. The 
head and bottom were fastened to their respective cylinders by 
brazing—that is, by soldering with hard solder—before they were 
joined together at the centre. Where they were joined together at 
the centre they were overlapped and soldered with tin solder. I also 
put a copper band or belt around the whole apparatus at the centre 
where the two halves were soldered together, to give it greater 
strength. The edges were lapped beneath this band. Sheet block 
tin linings for soda-water fountains had been familiar to me for years 
prior to that time. 

My circular of 1869, page 23, and succeeding circulars published 
by me for several years after, in which the same drawings are re- 
produced, clearly show this construction of a continuous sheet block 
tin inner vessel, surrounded by a copper vessel designed to supple- 
ment the strength of the sheet block tin vessel, the sheet block tin 
vessel being designed to preserve the purity of the soda or mineral 
water within it. Into my apparatus was inserted the usual tube 
marked N in the drawing, composed of block tin and extending 
nearly to the bottom of the vessel, the top of the tube passing through 
the neck of the vessel, through which the liquid passed to a stop cock, 
which served to draw off the water. I mark page 23 of my 1869 cata- 
logue, published by me before the month of May, 1869, with the letter 
“A” and my initials. At that sime I also had an English house at 
6,7, and 8 Great Wild street, Lincoln’s Inn Fields, London, Eng: 
land, and we published the same cut (with another marked plate 16, 
showing a variation of the copper band) on page 19 of a catalogue 
which we issued very early in the year 1870 or towards the end of 
the year 1869. I have marked page 19 of said English catalogue, 
showing this apparatus, in which the interior walls of the cylinder 
had a tin lining such as I have described, with the letter “ B” and 
my initials. We published and distributed some thousands of each 
of these catalogues as soon as they were printed, say from five to ten 
thousand of each issue. 

The vessels constructed as I have above described were capable 
of standing a pressure of 350 pounds to the square inch without any 

expansion or distortion of shape, and were successfully tested 
1624 for that pressure, which is a pressure much higher than that 

they were called upon to endure in use as soda-water fount- 
vins; 300 pounds to the square inch is at the present day the usual 
test, and 180 pounds to the square inch is usually the utmost press- 
ure soda-water fountains have to bear. The tests have not changed, 
within my experience. | 

In 1869 and prior thereto the art of lining soda-water fountains of 
copper or iron with sheet block tin was well known to those engaged 
in the manufacture of soda-water apparatus, and the methods of 
fastening together sheet block tin and forming it into vessels of dif- 
ferent shapes were well known to mechanics. The method of form- 
ing copper vessels in sections and of sweating or soldering the 
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sections together and brazing the same was also well known and in 
common use among those manufacturing soda-water apparatus. A 
mechanic skilled in that art would find no difficulty, from the 
description and drawing shown on page 19 of my English publica- 
tion above referred to, in constructing the apparatus therein described, 
composed of an interior vessel of sheet block tin and an exterior 
vessel of sheet copper, such as I have above spoken of. These soda- 
water fountains made by me in or before the year 1869 and shown 
in the drawing above referred to were manufactured at my factory, 


No. 2 Lagrange street, Boston, Massachusetts. 
(Signed) GUSTAVUS D. DOWS. 


COMMONWEALTH OF MAssACHUSETTS, Suffolk County : 


Boston, June 3d, 1880. 


Subscribed and sworn to by the above-named Gustavus D. Dows 
before me— 
[NOTARIAL SEAL. | (Signed). C. P. SAMPSON, 
Notary Public. 


1625 CompLaiINANtT’s Exnuisit Dows Arripavit No. 2. J. A.S., 
Examiner. Sept. 10, 1885. 


United States Circuit Court, Southern District of New York. In 
. Equity. 


JOHN MATTHEWS 
vs. 
THe Iron CLAD MANUFACTURING COMPANY. 


STATE OF MASSACHUSETTS, | ss ; 
City of Boston, County of Suffolk, 


Gustavus D. Dows, being duly sworn, deposes and says: I have 
already and on this same day made an affidavit in this cause. J am 
fully conversant with all the various kinds of soda-water apparatus 
and fountains known to the trade throughout the United States. I 
am also familiar with complainant’s patents, dated August 5, 1879, 
February 2,1875,and July 4, 1876, respectively,and I know as a mat- 
ter of fact that manufacturers of and dealers in soda-water fountains 
generally have not acquiesced in any supposed rights of the com- 
plainant under the said patents; but, on the contrary, the better 
part of the trade of all classes have refused to recognize the validity 
of these patents, and there has been always an open and continuous 
disregard of any supposed rights of said Matthews. Deponent fur- 
ther says: I am familiar with the fountains manufactured by the 
above-named complainant and defendant, respectively, and the dif- 
ference between them is perfectly well known to the trade, and I 


never knew of any one mistaking the one for the other. 
(Signed) GUSTAVUS D. DOWS. 
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Subscribed and sworn to before me this 3rd day of June, A. D. 
1880. 
[NOTARIATL SEAL. | (Signed) C. P. SAMPSON, 
Notary Public. 


1626 Exuipit SHEpaRD Arripavit. June 14, 1883. J. A. S., 
Examiner. 


STATE OF NEw YorK, \ ss: 
City and County of New York, 


United States Circuit Court, Southern District of New York. In 
Equity. 


JOHN MATTHEWS 
vs. 
THE Iron CLAD MANUFACTURING COMPANY. 


Henry W. Shepard, being duly sworn, deposes and says that 
he is 40 years of age, resides in Brooklyn, New York, and is the 
president of the defendant corporation; that in the year 1869 this 
deponent formed a copartnership with Robert Seaman, now treas- 
urer of the defendant corporation, under the firm name of the [ron 
Clad Can Co., for the purpose of engaging in the business of manu- 
facturing stamped metal goods and other articles. 

This copartnership continued in force until the year 1877, when 
the Iron Clad Manufacturing Company was formed and incorpo- 
rated and acquired by transfer the entire business, properties, ma- 
chinery, &c., of said Iron Clad Can Co. The Iron Clad Manufact- 
uring Company has at the present time over $300,000 invested in its 
manufacturing business. It does a business of $300,000 to $400,000 
per annum, has the confidence and respect of the commercial com- 
munity, and is in every way amply responsible. It has a large fac- 
tory at Brooklyn, New York, and another at Scottdale, Pennsylva- 
nia, and employs in these two places fully 250 workmen. 

In the summer of 1875 the said Iron Clad Can Co. commenced 
manufacturing fountains, and produced in due course of business 
thereafter, between that time and the spring of 1876, the fountains 
illustrated and described on pages 3, 4, 5, and 6 of the “ Catalogue 
and Price List” hereto atuinexed, and have invested not less than 
$ 0,000 in machinery and apparatus for making these goods. De- 
ponent’s company is the owner of a number of patents for inven- 
tions, made by persons in their employ, protecting such manu- 

facture. 
1627 Deponent further savs: Our manufacture of these goods 
has been open, notorious, and extensive, and has been well 
known to the complainant during all of the period since 1876. Mr. 
Matthews has occasionally talked of suing us for some alleged in- 
fringement of his patents for soda fountains, and has annoyed some 
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of our customers with circulars. We have been entirely ready at 
all times for him to do so, and have so told him, and our manu- 
facture and sale of such fountains for the last five years has been 
without any acquiescence in any supposed right of Mr. Matthews. 

In the spring of 1876 we published the annexed “ Catalogue and 
Price List,” and on the last page thereof we printed a notice in reply 
to a circular which had been sent to our customers by John Mat- 
thews, and which was supposed by some to refer to us. This “ Cata- 
logue and Price List” has been very extensively circulated through- 
out the United States for the last four years, and is the only “ Cata- 
logue and Price List” ever published by the Iron Clad Can Co. and 
the defendant relating to soda-water apparatus and fountains, as at 
the time the Iron Clad Manufacturing Company succeeded to this busi- 
ness the only change made in this soda-water apparatus “ Catalogue 
and Price List” was the addition of a cover bearing its name. De- 
ponent further says that when they commenced the manufacture of 
these fountains the lining was placed between the bung and the case 
or jacket, and was not carried up over the face of the bung; the 
bung in these fountains was always tinned and floated over with 
solder; that deponent always believed that all fountains made by 
them and by the defendant were so constructed,and he did not know 
thet a change had been made until the complainant produced the 
fountain, Exhibit FE, which shows the lining carried over the face of 
the bung; that this change was made by some of the workmen in 
their factory without the k nowledge or consent of any officer of the 
Iron Clad Manufacturing Company, and since deponent discovered 
it he has given positive instructions that no more fountains be made 
with the lining carried over the face of the bung. The earrying of 
the lining over the bung is of no interest or importance to our manu- 
facture, does not make any better or safer or cheaper fountain, and 
our company would as lief discontinue it as not. Besides this the 
method now practiced by us of carrying the lining between the bung 
and the fountain case or jacket and tinning the bung and floating 
it over with solder answers the same purpose, and is practically just 
as effective as the Matthews construction. 

Deponent further says that he has read the complainant’s affida- 
vits and moving papers on the application for a preliminary injanc- 
tion herein, and knows the contents thereof. 

That it is not true, as stated in the affidavit of John Matthews, 
that “the better part of the trade has fully acquiesced in the com- 
plainant’s rights” under the patents in suit, but, on the contrary, 

the trade generally have refused to recognize the validity of 
1628 their patents, and there has been always an open and con- 
tinuous disregard of any supposed rights of said Matthews. 

That it is not true that the Lalance & Grosjean Manufacturing 
Company will not further dispute the validity of these patents, but, 
on the contrary, this deponent was informed on May 29, 1880, by 
Mr. Martin, the secretary of said company, that they should continue 
to vigorously contest the validity of these patents. 


(Signed) HENRY W. SHEPARD. 
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Subscribed and sworn to béfore me this 14th day of June, A. D. 
1880. 
[ NOTARIAL SEAL. | (Signed) ERNEST C. WEBB, 
Notary Public (No. 129), N. Y. County. 


ExuHibit SHEPARD Seconp AFFIDAVIT. June 14,1883. J. A. S., 
Examiner. 


SouTHERN District oF New YorK, 
¥ ’ 4 , 88 - 
City and County of New York, 


United States Circuit Court, Southern District of New York. In 
Equity. 


JOHN MatTrHews vs. THE IRon CLAD MANUFACTURING COMPANY. 


Henry W. Shepard, being duly sworn, says: I am of mature age. 
I reside at Brooklyn, New York. Iam by occupation president of 
the defendant company. I am personally and practically familiar 
with the method of making soda-water fountains made and sold by 
our company, and Iam familiar with the sample of our fountains 
produced in this case by the complainant and marked Complain- 
ant’s Exhibit E. 

Exhibit E is a sample of one of ourstyles of fountains made under 
the patent granted to me and Robert Seaman April 6, 1875, No. 
161,845. The shell of the fountain E is made in three parts. The 
central part is a cylinder secured by rivets and tinned all over on 
the inside. The head of the fountain is made under letters patent 

granted to Burnett, dated November 21, 1871, which is owned 
1629 by the defendant company. It is fastened upon the central 

cylinder by beading, riveting, and soldering. The solder 
used is a tin solder, consisting of nearly equal parts of tin and Jead, 
and is the ordinary tinman’s solder of a fine quality. The next 
step in the process of manufacture of our soda fountains is to insert 
the tin lining. The tin lining is made to fit the interior of the shell. 
It is inserted after the head has been beaded, riveted, and soldered 
onto the central cylinder of the shell, so that the process of soldering 
the head to the cylinder does not injure the tin lining. This is a 
radically different mode of manufacture from that adopted in the 
Matthews fountains. In those one or both of the end sections of the 
metallic shell are soldered to the centre portion over the tin lining, 
and the consequence is that there is a great liability either to injure 
the tin lining by the heat used in soldering or sweating or to use so 
little heat in soldering by reason of care taken not to injure the tin 
lining that the joint between the sections of the shell is not a strong 
one. For these reasons there have been a number of accidents with 
Matthews’ fountains to which our fountains are not subject. They 
ure apt to burst at the sections, and one or more persons have lost 
their lives by such bursting. The tin lining of our fountains con- 
sists of a head, base, and central cylinder. The head is dome shayje, 
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like the head of the shell, but the base is arched upwards in the 
centre and provided with downward projecting flanges. Such lining 
when inserted in the shell is soldered to the bung. The next step is 
to apply the base piece or bottom piece of the shell of the exterior 
shell. The bottom piece of the cylinder is of concave form in the 
centre with a flange projecting downwards all around. The bottom 
is secured to the central cylinder by riveting through the flange 
which projects downwards from said bottom and fits into the in- 
terior of said cylinder and also by soldering up tothe rivets. In order 
still further to strengthen the bottom an interior hoop is placed be- 
tween the flange and the bottom and an external hoop is placed 
around the cylinder on the outside of the flange and held there by 
rivets and solder. It will be seen that the only soldering or sweat- 
ing which is practiced on the exterior shell after the lining is in the 
fountain is in fastening together the flange of the bottom with the 
lower part of the cylindrical shell, and as this is not in immediate 
contact with the lining there is no liability of the heat used in sold- 
ering or sweating injuring said lining. I have read that portion of 
the affidavit of John Matthews, sworn to May 135th, 1880, which 
refers to the prior proceedings in this case and which is that the 
proceedings on the part of the defendants herein have been for the 
purpose of delay. This is untrue. Our plea was interposed in en- 
tire good faith, and we were always entirely willing to abide by the 
argument and decision which was had on the similar plea inter- 
posed in the case against the Lalance and Grosjean Manufacturing 
Company. At the time said plea was interposed Mr. J. C. Clayton 
was our counsel and continued to be such counsel until within a 
few weeks past. As soon as the plea of the Lalance and Grosjean 
Manufacturing Company was overruled our said counsel, Mr. 
1630 Clayton, wrote a note to the complainant’s solicitor offering 
to allow the same order to be taken in our case. A copy of 
said note is annexed. This offer was declined because our then 
counsel desired to have the order taken without costs. Shortly 
afterwards our said counsel withdrew from this case, owing to a per- 
sonal disagreement in no way relating to the merits of this case, and 
we then immediately retained our present counsel and instructed 
him that if he thought it proper to allow the same order to be taken 
by the complainant as he had obtained in the Lalance and Grosjean 
‘ase that he was at liberty to do so, as we did not desire any delay 
and were entirely willing to meet the case upon the merits. Accord- 
ingly, on the 24th day of March, 1880, our said counsel wrote to com- 
plainant’s solicitor a note in the words and figures following: 


New York, Jay 24, 1880. 
A. V. Briesen, Esq. ; 

Deak Sir: “Since leaving you this morning I have gone over 
the pleadings in Matthews vs. Iron Clad Manufacturing Company. 
I think you are entitled to a similar order in that case to the one 
had in Lalance and Grosjean Manufacturing Company case. If you 
will send down the form of order I will endorse approval of form, 
and you can enter it immediately, so that there need be no further 


+ RO. ae eles ee map ce cc OOOO A CIE 


696 ELIZABETH MATTHEWS ET AL., &C., VS. 


delay. As I told you this morning was probably the case, the with- 
drawal of Mr. Clayton, owing to some personal feeling, has delayed 
action being taken before. If you think you ought to allow the de- 
fendants a shorter time for answering on this account I will endeavor 
to have the answer filed in ten days.” 


Yours truly, FREDERICK H[. BETTS. 


An order was within a few days thereafter entered overruling the 
plea and allowing us 20 days to answer, and we are now preparing 
our answer and have paid the costs taxed on the plea. We propose 
to proceed to a trial on the merits a quickly as possible. 


(Signed) HENRY W. SHEPARD. 


Subscribed and sworn to before me this 16th day of June, A. D. 
1880. 
[NOTARIAL SEAL. | (Signed) ERNEST C. WEBB, 
Notary Public, N. Y. County. 


1631 ComPpLAINANT’s Exuipit Fiske ArFripavit. J. A. S., Exam- 
iner. March 24, 1881. 


United States Cireuit Court, Southern District of New York. In 
Equity. 


JOHN MATTHEWS 
vs. 
THE TRon Crap MANUFACTURING COMPANY. 


CoMMONWEALTH OF MASSACHUSETTS, | 
City of Boston, County of Suffolk, — 


Herbert A. Fiske, being duly sworn, deposes and says that he 
is forty years old, resides in Boston aforesaid, and is and has been 
for over 14 years book-keeper for the firm of Scripture & Parker, of 
Nos. 31 and 33 Court Square, in said Boston, manufacturers of soda 
and mineral waters. 

That in March or the early part of April, 1871, J. B. Patten, one 
of their customers, called at Scripture & Parker’s office and requested 
them to make or have made for him a copper soda fountain with a 
continuous sheet block-tin lining; that said Patten was very par- 
ticular about the lining, and wanted it made as stated; that depo- 
nent talked the matter over with Mr. Parker, of said firm, and then 
at some time during the same period he called on Messrs. Bekken- 
huis & Essman, coppersmiths, who then were in business at South 
End, Boston, and requested them to make two suda-water fountains 
of copper and provided with continuous sheet block-tin linings, as 
Mr. Parker directed him to have two made. 

That thereafter, and about the 20th day of May, 1871, said Bek- 
kenhuis & Essman delivered to said Scripture & Parker the two 
fountains so ordered, and stated to this deponent that said fountains 
were both provided with a continuous sheet block-tin lining. 


8S - 
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That on the 22d day of May, 1871, Scripture & Parker sold and 
delivered one of the said two fountains to said J. B. Patten, and on 
June 22d, 1871, the other was sold and delivered to B. F. Silsby, also 
of Boston. 

That said Scripture & Parker frequently refilled with soda water 
the said fountain sold to Patten during the period from said May 
22d, 1871, to November, 1879, and in the winter during the same 

riod it was stored by said Patten in Scripture & Parker’s shop. 

That deponent frequently saw and inspected said fountain while 

the same was in the possession of Scripture & Parker until 
1632 November, 1879, when this deponent, by Mr. Parker’s direc- 

tions, delivered said identical fountain to Mr. Peter De Lacy; 
that at the time said fountain was so delivered to De Lacy it was, 
with the exception of having the appearance of long-continued use, 
in the same condition and of the same construction as when received 
by said Scripture & Parker from Bekkenhuis & Essman. 

HERBERT A. FISKE. 


COMMONWEALTH OF ‘ers ini 
Suffolk, 
Boston, June 3,1880. 
Subscribed and sworn to by the above-named Herbert A. Fiske 
before me— 


[L. s.] C. P. SAMPSON, 
Notary Public. 
ok * * * * * * 


1633-1635 MARKED, FoR IDENTIFICATION, HINDERMEYER AFFI- 
pAviT. J. A.S., Ex’r. May 17, 1881. 


United States Circuit Court, Southern District of New York. In 
Equity. 


JOHN MATTHEWS 
v8. 
THe Iron CLAD MANUFACTURING COMPANY. 


STATE OF PENNSYLVANIA, } 
City and County of Philadelphia, 


Joseph Hindermeyer, being duly sworn, deposes and says that 
he is sixty years old, resides in Philadelphia aforesaid, and is a 
member of the firm of Joseph Hindermeyer & Son, manufacturers 
of soda-water apparatus, brass founders and brass fipishers, doing 
business at Nos. 911 and 913 Vine street, in said Philadelphia; 
that he has been engaged in this business for over thirty-five years. 

Deponent further says that as early as the year 1862, and fre- 
quently since then, he made generators for soda water in which the 
lining, usually of lead, covered the inner face of the metallic bung— 
that is to say, the bung projected through the copper shell of the 

$8—119 
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generator, and a washer or nut was screwed up over the bung until 
it was flush with the inner face of the copper shell; this washer or 
nut virtually formed the flange at the bung and was soldered to 
the inner face of said copper shell, and the lead lining of the gen- 
erator entirely covered the inner face of the lining and the inner 
face of said washer or nut. 

Deponent further says that the “ model” generator bung here- 
with produced and marked “H” exactly represents the construc- 
tion of generator bungs as made by him for the last eighteen years. 

Deponent further says that the lead lining in generators made by 
him for the last eighteen years was continuous throughout the entire 


interior of the copper shell. 
(Signed) J. O. HINDERMEYER. 


Sworn and subscribed before me this ninth day of June, A. D. 
1880. Witness my hand and notarial seal. 
[NOTARIAL SEAL. ] ELWOOD BOUSALL, 
Notary Public. 


1636 CompLaInant’s Exuipir PALMER & GREEN’s LICENSE. J. A. 
S., Ex’r. May 22, 1882. 


Articles of agreement made and entered into on the twenty-second 
day of April, 1873, between the firm of John Matthews, of the 
city of New York, party of the first part, and the firm of Palmer & 
Green, Georgetown, D. C., parties of the second part. 


Whereas the party of the first part are the owners of certain let- 
ters patent issued by the United States of America covering the In- 
ventions known as Matthews patent steel fountains for aerated bev- 
erages, dated June 25, 1872, and numbered 128,411, and Matthews 
patent wagons for transporting soda-water fountains, dated April 
9, 1872, and numbered 125,592, and April 8th, 1873; and 

Whereas the parties of the second part are desirous of carrying 
on the business of manufacturing aerated beverages, using the said 
patent fountains and wagons aforesaid: Now, this agreement wit- 
nesseth that the said party of the first part, in consideration of the 
sum of — dollars to them in hand paid by the parties of the second 
part, the receipt whereof is hereby acknowledged, baye given and 
granted, and hereby do give and grant, unto the said parties of the 
second part the exclusive right to use said fountains and wagons in 
their business for the term of patents within the following-deseribed 
territory, viz., Georgetown and Washington, D. C. 

And the said parties of the second part hereby further agree to 
purchase from the party of the first part all the portable fountains 
which they may hereafter*need in their business, and after eighteen 
months to use no other fountains than the aforesaid in furnishing 
any artificially aerated or other liquids into which pressure is intro- 
duced, and to pay for said fountains and such wagons as they shall 
use, as follows: Fifty dollars for each and every steel fountain of ten 
gallons each, and for other sizes such price as may be agreed on, and 
four hundred and fifty dollars for each single wagon and seven hun- 
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dred dollars for each double wagon; or, if the parties of the second 
part shall elect to have such wagon built by other makers, then they 
shall pay a rovalty of fifty dollars for each single wagon and seventy 
dollars for each double wagon made in accordance with the patents 
aforesaid. 

Such prices shall not be increased except during such times as the 
cost of labor and materials used in producing the said fountains and 
wagons shall be materially advanced from the rates current at the 
time of execution of this agreement. 

And the parties of the second part hereby further agree not to sell 
or dispose of any articles protected by said letters patent, to go out- 
side of the territory aferesaid, without the written consent of the 

owner of the territory in which they may desire to send the 
1637 same, nor continue to use the same, except within the territory 

hereby granted, after notice is given to desist from such use, 
and upon the failure of the parties of the second part to perform any 
or all agreements or covenants contained herein on their part to be 
done or performed, the party of the first part, being the judges 
thereof, may, at their option, catcel the same immediately. 

And the parties of the second part hereby acknowledge the va- 
lidity of the patents under which the aforesaid fountains and wagons 
are manufactured ; and it is further mutually understood and agreed 
that the party of the first part shall do all in their power to prevent 
any infringement or encroachment upon the rights of the parties 
of the second part, as herein granted, and the parties of the first 
part will not knowingly sell any of the aforesaid steel fountains or 
wagons to any persons other than the parties of the second part to 
be used in the territory aforesaid ; and in case there shall be any 
infringement or encroachment upon the rights and privileges of the 
parties of the second part in said territory as aforesaid, then the 
parties of the second part must protect themselves, with such as- 
sistance as the party of the first part will give on receiving imme- 
diate notice of the same; and the parties of the second part hereby 
further covenant not to infringe on the rights of the party of the 
first part or aid and encourage any infringement or encroachment 
on the same, and to immediately notify the parties of the first part 
of any infringement or encroachment coming to their knowledge ; 
and it is further understood and agreed between the parties hereto 
that in case the parties of the second part shall continue to use, dis- 
pose of, or sell to be used in any other than the territory aforesaid 
articles manufactured under said patents, then the party of the 
first part shall have the option of cancelling this agreement imme- 
diately. , 

[n witness whereof the parties hereto have hereunto subscribed 
their names and affixed their seals the day and year first above 


written. 
JOHN MATTHEWS. —— 
PALMER & GREEN. [sEAt. 
In presence of— 


ERASTUS D. DUNCAN. 
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Complainant's Exhibits Vincent Hathaway License, Kay & Francis 
License, and R. M. Green License are like the foregoing. 


16388 Exasipit Matruews Letter. J. A. S., Ex’r. Feb. 5, 1881. 
(Copy.) 
E. Matthews. John Matthews. George Matthews. 


Office of John Matthews, manufacturers of soda-water apparatus, 
First avenue, 26th and 27th streets, New York. 


New York, February 7th, 1880. 


Messrs. A. D. Puffer & Son, Boston, Mass. 

Gents: Your letter of the 28th ult. has been handed to me by 
our firm for answer. With respect to your apparatus known as the 
Mineral Arc, I am clearly of the opinion that it infringes two of my 
patents, viz., No. 41082, dated January 5th, 1864, improvement in 
bottling liquids under pressure, and letters patent No. 179,584, dated 
July 4th, 1876, for improvement in apparatus for dispensing soda 
water. Others of vour dispensing apparatus infringe letters patent 
No. 46581, dated February 28th, 1865, and letters patent 128,410, 
June 25th, 1872. The fountains made by you in imitation of my 
steel fountains are also an infringement of my patents recited in 
the above list for soda fountains, soda-water apparatus, and vessels 
for containing carbonated or gaseous liquids. I trust I have only 
to call your attention to this matter to have it receive your serious 
attention. I have not yet examined all of your apparatus, and in- 
tended to defer this notice for a few days longer in order that you 
might have all the matters of infringement before you at one time, 
but your letter calls for an early answer. I trust you will promptly 
discontinue the further infringement of my patent and account to 
me for profits and damages, as is usual in such cases. 


Yours truly, JOHN MATTHEWS. 


1639 ComMPpLAINANT’s Exuipir Fire Wrarrer oF Patent No. 
128,411. June 26,1883. J. A.S., Ex’r. 


DEPARTMENT OF THE INTERIOR, 
United Srares Patent OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper in the matter of the letters patent 
granted John Matthews June 25, 1872, No. 128,411, for improve- 
ment in soda-water fountains. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 23d day 
of June, in the vear of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and seventh. 

[SEAL. ] E. M. MARBLE, 
Commissioner. 
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1871. 
No. 128,411. 2,942. 
John Matthews, 
Of New York, : 
County of New York, 
State of New York. 
Fountain for soda water, &c. 
Received Sept. 12, 1871. 


Petition, 

Affidavit, . 

Specification, “ 

1 drawing, 7 

Model - 

1 cert. dep., $15, Sept. 12, 1871. 

Cash. 7 

1 add’! fee cert., $20, June 10, 1872. 
. cash. 


Examined Dec. 13, 1871. Connolly. 
2. Issue, Grinnell, Dec. 13, 1871. 

3. Patented, June 25, 1872. 
Antedated , _" 

Recorded, vol. —, page —. 

Circular, Dec. 13, 1871. 

Brown, Coombs & Co., present. 


1640 ComPLAINANT’s ExutBIT GREEN [NJuNcTION. J. A.S., Ex- 
aminer. May 23, 1882. 


C.C. of U.S. April Sess., 1882. In Equity. 


v8. 


JOHN MATTHEWS | 
No. 15. 
RoBertT M. GREEN. 


And now, April 25th, 18385, this cause having heretofore come on 
to be heard on a motion for preliminary injunction and having 
been argued by counsel, and the court having considered the affi- 
davits submitted as well on behalf of complainant as defendants, it is 
ordered and decreed that the defendant, Robert M. Green, his agents, 
employees, and servants, be, and they are hereby, restrained and 
enjoined, until further order of this court, from selling or disposing 
any of the articles mentioned in the letters patent referred to in 
complainant’s bill, to go outside of the city of Philadelphia, and 
from using or continuing to use or permitting or aiding the use of 
the same outside of the same city. 


(Endorsed :) 15. April session, 1882. C.C.of U.S. In equity. 
John Matthews vs. Robert M. Green. -Decree for preliminary in- 
junctions. Entered and filed April 25, 1882. 
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UNITED STATES OF AMERICA, 
e ° a) bd set ° 
Eastern District of Pennsylvania, 


I, Samuel Bell, clerk of the circuit court of the United States of 
America for the eastern district of Pennsylvania, in the third cir- 
cuit, do hereby certify the foregoing to be a true and faithful copy 

of the original decree granting preliminary Injunction in the 
1641 case of Elizabeth Matthews et al. vs. Robert M. Green, No. 10, 

April session, 1882, on file and now remaining among the 
records of the said court in my office. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of the said court, at Philadelphia, this twenty-fifth 
day of April, in the year of our Lord one thousand eight hundred 
and eighty-two, and of the Independence of these United States the 


one hundred and sixth. , 
SAMUEL BELL, 
Clerk of (1 


CoMPLAINANT’S Exuipit DeBEAUVAIS LETTER. J.A.S., Ex’r. May 
24, 1882. 


J. Debeauvais, mechanical engineer, manufacturer and importer of 
machinery, agent for French and Belgian manufacturers, sale of 
patents, consultations, 324 Delancey street. 

New York, November 16, 1868. 

Mr. John Matthews. 

DEAR Sir: Saturday after I left vou I went down town for the steel. 


‘At Jessup’s they have not what we want. The numbers below 18 


are all too narrow. 

I went to Hobson’s. They have a case of several hundred pounds 
of the right size, but he says he cannot recommend it as regard to 
quality. 

I thought I would take only two sheets to try. 

I think I better let you know soon about that, so you may lose no 
time if vou have to order it from Europe. I think the Hobsons 
would do it right. They seem to be better posted and to take more 


interest in such things than the others. 
Respectfully, J. DEBEAUVAIS. 


% 
4 


1642 CompLaInant’s Exuipit DeBEAuvals Receipt. J. A.S., Ex’r. 
June 22d, 1882. 


Received, New York, December 28th, 1868, several payments to 
the total amount of eight hundred dollars from Mr. John Matthews. 
$800.00. J. DEBEAUVATS, 

G. S. B. 
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For IpEntiricaTion, H1ti. Letter. J. A.S., Ex’r. May 24, 1882. 


H. W. Shepard, pres’t; Robert Seaman, treas’r; H. A. Seaman, 
sec’y. P.O. box 2528, New York city. 


Iron Ciap M’r’G Co., 54 GREENPOINT AVE., 
Brook yy, FE. D., N. Y., Jan. 30th, 1879. 


H. T. Hill, Esq., No. 175-’7 Girod St., New Orleans. 


DeAR Sir: Your favor of 27th received and noted with regard to 
fountains. In reply would say we are now only making two kinds 
of 10-gallon fountains—the No. 1, heads riveted and extra heavy 
linings, block-tin sheet, and the No. 3, tinned and _ paraffined, also 
with head riveted and bottom covered or lined with sheet block tin. 
The No. 1, as above described, we will figure to you at $25.00 each, 
net. The No. 35 at $15.00 each, net. Hoping this will meet your 
approval and that we will receive your order early, we remain, 

Yours very truly, —— CLAD M’F’G, CO., 
_ LL. 


1643 For IpentiFication, Hitt Crrcutar. J. A. S., Examiner. 
May 23, 1882. 


Patent Steel Fountain, Sheet-Tin Lined. 
Tested at 500 Ibs. to the square inch. 


Ten gallon, aerated capacity, $40. 
Weight, 50 Ibs.; height, 32 inches. 


This fountain is double, the inner being of 
the best quality of pure sheet tin encased in a 
shell of cast steel of superior strength and elas- 
ticity. 

We claim for it the following advantages over 
all other fountains now in the market: 

First. The steel fountains of other manufact- 
urers have both the upper and lower section 
“sweated” or soldered on. The sweating on of 
the lower section being done after the lining is 
= in, and thus subjecting it to an intense and 
ong-continued heat, greatly endangers the lin- 
ing, any injury to which cannot be ascertained 
until the fountain is found to leak,or the soda 
water is discolored by contact with the shell. 
The means employed to obviate this danger, sucii 
as filling the fountain with water while sweating 
the joints, cannot be relied upon in all cases. 

The upper section or head (of our fountain), in addition to being 
sweated on, is beaded to the cylinder, thus more positively securing 
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the only part of the fountain which may without beading be liable 
to accident. 

(The occurrence of several accidents from the heads blowing off 
of the steel fountains of other manufacturers, greatly endangering 
life and property, admonishes us of the necessity for the improve- 
ment adopted by us.) 

Our fountains are only 32 inches high, which admits of their 
being set upright under all counters of ordinary height and the use 
entirely of tin tubing. Our fountains have the bottom set into the 
cylinder and riveted through an outer and inner rim of the same 
‘ast steel as the shell. 

Over a thousand of these fountains are in use, and give entire sat- 
isfaction. We warrant these fountains for five vears, and reline for 
$6.00 per fountain. 


16 
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1644 Exhibit Iron-Clad Can Company Catalogue. 
June 13,1883. J.A.S.. Examiner. 


~ 
a 
= 


Soda {ater 


STEEL FOUNTAIN. 


PATENTED AND MANUFACTURED BY THE 


4 sInal Carn Co., 
Office, 23 Clif St, N. Y. 


FACTORY, GREUNPOINT, Xs. X. 
89—119 
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1645 Style No. 1. 


Steel Fountain. 


Weight. Height. 
Prices: 6 gallon, aerated capacity..-.. $55 00 32 Ibs. 28 inches. 
10 (és “é sé ne 50 OW) 50 és 32 66 


‘Tested to 500 Ibs. pressure to square inch. 


This fountain is double, the inner being of the best quality of 
sheet tin encased in a shell of cast steel of superior strength and 
elasticity. 

We claim for it the following advantages over all other steel 
fountains now in the market: 

First. The steel fountains of other manufacturers have both the 
upper and lower section “sweated” or soldered on, the sweating en 
of the lower section being done after the lining is put in, and thus 
subjecting it to an intense and long-continued heat, greatly en- 
dangering the lining, any injury to which cannot be ascertained 
until the fountain is found to leak or the water discolored by con- 
tact with the shell. The means employed to obviate this danger, 
such as filling the fountain with water while sweating the joints, 

cannot be relied upon in all cases. 
1646 As no heat is applied to any part of our fountain alter the 
lining is put in it must necessarily remain intact. 

The upper section or head, in addition to being sweated on, is 
beaded to the cylinder, thus positively securing the only part of the 
fountain liable to accident. (The occurrence of several accidents 
from the heads blowing off of the steel fountains of other manufact- 


——— 
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urers, greatly endangering life and property, admonishes us of the 
necessity for the improvement adopted by us.) 

Second. The steel fountains of other manufacturers, being 38 
inches high, cannot be set upright under counters of ordinary height, 
but must lie flat or recline at such an angle as to necessitate the use 
of flexible rubber tubes, which imparts a disagreeable taste and odor 
to the beverage. 

Our fountains are only 52 inches high, which admits of them being 
set upright under all counters of ordinary height and the use entirely 
of tin tubing. 

Third. As we before remarked, both the head and bottom of the 
steel fountains of other makers are sweated on. The heat required 
in this process is exceeded by that required to remove either of these 
joints, and the liability of so injuring the lining as to make an 
entire new lining necessary amounts almost to a certainty. 

Our fountains have the bottom set into the evlinder and riveted 
through an outer and inner rim of the same metal as the shell. 
Thus it will be seen that the labor and expense attending the tak- 
ing apart of all other fountains in order to inspect or repair lining 
compared to the ease and facility with which our fountain can be 
taken apart and put together again must, as a matter of course, 
effect a great saving in the cost of all repairs. 

We warrant these fountains for five years and reline for $6.00 per 
fountain. 

Sold in quantities to suit purchasers. Exclusive rights given, 
when desired, by purchase of one fountain to every 500 inhabitants 
of territory controlled in accordance with our printed agreements. 


1647 Style No. 2. 
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| Sheet-Iron Fountain. 
HEIGHT. WEIGHT, 


Prices: 6 gallon, aerated capacity ileal $30 00 28 inches 38 lbs. 
— 1 ial 40 00 32 “ 58 “ i ig 


Tested to 500 Ibs. to square inch. 


This is a sheet-tin fountain encased in a shell of sheet iron, of 
great strength and firmness of texture, manufactured and rolled ex- 
pressly for the purpose. 

They are constructed precisely in the same manner as our steel 
fountains, the only difference being in the weight. 

We warrant them for five years and reline for $6.00 per fountain. 

Sold on same conditions as steel fountains. See page 2. 


1648 Take Notice. 


A house somewhat prominently engaged in the manufacture of 
soda-water apparatus and steel fountains have seen fit to embody in 
a circular recently issued by them the following: 


“CAUTION—The extraordinary success of these fountains has led 
irresponsible and unscrupulous parties to make and offer for sale inferior 
substitutes which infringe our patents. These inferior substitutes are 
dangerous and cannot be lawfully used.” 


We do not suppose the above has reference to us; but, lest it 
might be thought so by any engaged in that branch of business to 
which we now for the first time introduce ourselves, it may not be 
out of place to state that our house has been established some five 
years and is widely known throughout the country, and it will be 
found that our rating in the commercial community is, and always 
has been, such as to command the utmost confidence in our respon- 
sibility and integrity. 

| If we are infringing the patents of anybody, we beg respectfully 

« to suggest that there is open to the aggrieved parties a shorter, more 
effectual, and more business-like mode of redress than that em- 
ployed in the case referred to above. 


' We are prepared to give our customers every protection against any 
f trouble and annoyance which may arise from threatened litigation with 
persons claiming infringements. 


IRON CLAD CAN CO., New York. 
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1649 ComMPLAINANT’s Exutpit DEFENDANT’s ADVERTISEMENT. J. 
A. S8., Examiner. 


See advertisement. of 
The best soda-water fountain in the world 
(Iron Clad) 


On back page of cover. 


CoMPLAINANT’S Exuipir DEFENDANT’s ADVERTISEMENT. J. A. S., 
Examiner, May 23, 1882. 


Tron-Clad Fountains. 


The above are the only reliable soda-water fount- 
ains now in the market. They are made of the 
best material, both head and bottom being riveted 
strongly to the evlinder. 

Tested to double the pressure ever required and 
lined with heavy, pure sheet block tin. 

It has been demonstrated in the last few years 
by the numerous accidents (some causing instant 
death) that a fountain with the heads and bottoms 
simply soldered or sweated on are absolutely dan- 
gerous and nothing but strong rivets will make 
them safe; and if an ordinary steam boiler to 
stand 60 or 70 pounds pressure has to be riveted 
at every joint, certainly a soda-water fountain 
should be also riveted to stand from three to four 
times the same pressure. 

IRON CLAD MFG CO. 

No. 22 Cliff street, New York City, N. Y. 


1650 At a stated term of the United States circuit court held in 
and for the southern district of New York, at the court-rooms 
in the eity of New York, on the 5th day of March, 188}. 
Present: Hon. Samuel Blatehford, circuit judge. 


JOHN MATTHEWS | 
v8. I , 
n Equity. 
THe LALANCE AND GROSJEAN MANUFACTURING — juny 
PANY. 


This cause having come on to be heard upon the bill of‘complaint, 
answer, replication, and filed papers therein, and the proofs taken 
therein on the part of complainant, and the written consent of de- 
fendant’s counsel to the entry of this decree, now, after due proceed- 
ings had, it is, upon consideration— | 

Ordered, adjudged, and decreed that the reissued letters patent of 
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the United States granted to John Matthews, the complainant herein, 
upon the 5th day of August, 1879, as reissue No. 8834, for an “ Im- 
proved soda-water fountain,” are good and valid in law. 

That the letters patent of the United States granted to the said 
John Matthews upon the 25th day of March, 1875, numbered 137.226, 
for “Improvements in metal-lined copper and other vessels,” are 
good and valid in law. 

That the reissued letters patent of the United States granted to the 
said John Matthews upon the 5th day of August, 1879, as reissue 
No. 8837, for an “Improved soda-water apparatus,” are good and 
valid in law. 

That the letters patent of the United States granted to the said 
John Matthews upon the 2d day of February, 1875, numbered 
159,433, for an “Improvement in vessels for containing gases and 
liquids under pressure,” are good and valid in law. 

That the letters patent of the United States granted to the said 
John Matthews upon the 4th day of July, 1876, numbered 179,583, 
for an “Improvement in fountains for containing aerated beverages,” 
are good and valid in law. 

That the said John Matthews was the first and. original inventor 
and discoverer of the inventions described and claimed in said sev- 
eral letters patent and reissued letters patent and in the specifica- 
tions annexed thereto, and is the sole and exclusive owner of the 

suid several letters patent and reissued letters patent. 
165 That the defendant, The Lalance € Grosjean Manufactur- 

ing Company, has infringed upon said letters patent and 
reissued letters patent and upon the exclusive rights of the com- 
plainant under the same by making, constructing, using, and vend- 
ing to others to be used, without right or license, the said inventions 
and soda water and other fountains, each made according to and 
employing and containing the inventions described and claimed in 
each of the above-named letters patent and reissued letters patent. 

And it is further ordered, adjudged, and decreed that the com- 
plainant do recover of the defendant the profits, gains, and advan- 
tages which the said defendant has derived, received, or made by 
reason of the infringements of the complainant’s letters patent and 
reissued letters patent, as set forth in the bill of complaint, by any 
manufacture, use, or sale, and that said complainant do also recover 
any and all damages he has sustained by reason of said infringe- 
ments of said letters patent and reissued letters patent by the de- 
fendant. 

But the said damages and profits and the costs of this suit having 
been settled for by a payment of two thousand ($2,000) dollars by 
the defendant to the complainant, it is ordered that no accounting 
is necessary to ascertain them, and that neither party have further 
costs against the other. 

And it is further ordered, adjudged, and decreed that a perpetual 
injunction issue out of and under the seal of this court enjoining 
and restraining the defendant, The Lalance & Grosjean Manufactur- 
ing Company, its officers, members, directors, servants, agents, at- 
torneys, and workmen and each and every of them, from directly 
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or indirectly making, constructing, using, vending, delivering, 
working, or putting into practice, operation, or use or in anywise 
counterfeiting or imitating the said invention or any part thereof or 
any soda water or other fountains containing or embodying the in- 
ventions described and claimed in each or either of said letters pat- 
ent and reissued letters patent or made in accordance therewith or 
like or similar to those which the said defendant has heretofore 
made or sold in infringement of said letters patent and reissued let- 
ters patent, or from infringing said letters patent numbered 137,226 
and 159,433 and 179,583 and reissued letters patent numbered 8834 


and 8837 in any way whatsoever. 
SAM’L BLATCHFORD. 


Submitted by— 
A. V. BRIESEN, 


Complainant's Solicitor. 
We consent to the entry of the foregoing decree, dated March 5, 


1881. 
TURNER, LEE & McCLURE, 
Defendant’s Attorneys. 
Filed March 7, 1881. 


1652 United States Cireuit Court, Eastern District of New York. 
In Equity. 


JOHN MATTHEWs ) 
| v8. No. 1. 
GEORGE RUSSELL. 


This cause having come on for final hearing upon the pleadings 
and filed papers and exhibits herein and upon the testimony taken 
for final hearing on the part of the complainant and upon a written 
stipulation for the entry of an interlocutory decree in this case signed 
by complainant and defendant, now, on motion of Briesen & Betts, 
complainant’s solicitors, it is— 

Ordered, adjudged, and decreed— 

That the reissued letters patent of the United States issued to Jolin 
Matthews on the Sth day of August, 1879, as number 8837, for a new 
and improved soda-water apparatus, are good and valid in law; that 
the said Jolin Matthews was the original and first inventor and dis- 
coverer of the invention described and claimed in said reissued let- 
ters patent and in the specifications annexed thereto; that John 
Matthews, complainant herein, is entitled to the exclusive rights in, 
tu, and under said reissued letters patent and in and to the inven- 
tions and improvements secured thereby, and that the defendant, 
Gieorge Russell, has infringed upon the claims of said reissued let- 
— patent and upon the exclusive rights of the complainant there- 
under. 

And it is further ordered, adjudged, and decreed that the com- 
plainant do recover from the defendant, George Russell, the profits, 
gains, and advantages which the said defendant has derived, re- 
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ceived, or made by reason of the infringement of the complainant’s 
exclusive rights under said reissued letters patent by any use or sale 
of soda-water apparatus containing said invention and improve- 
ment, and that the complainant do also recover any and all damages 
he has sustained by reason of any infringement of his exclusive 
rights under said reissued letters patent by the said George Russell. 

And it is hereby referred to John J. Allen, Esquire, one of the 
masters of this court, to ascertain, take, and report the quantity of 
soda-water apparatus used and the quantity sold by said defendant, 
George Russell, in violation of said reissued letters patent and the 
gains, profits, and advantages derived by said defendant from and 

through said infringements, and to assess the damages suf- 
1653 fered by the complainant by reason of said infringements, 

and to report thereon, with all convenient speed; and the 
defendant is hereby directed and required to attend before said 
master from time to time, as required, and to produce before him 
such books, papers, exhibits, statements, vouchers, and documents 
as he may be directed by said master to produce, and to submit to 
such oral or other examination as the master may direct. 

And it is further ordered, adjudged, and decreed that there be no 
accounting as to fountains or fountain cocks used by the said de- 
fendant, which were purchased by said defendant from or made by 
the Lalance & Grosjean Manufacturing Company, the parties hereto 
having so stipulated in writing. 

And it is further ordered, adjudged, and decreed that a perpetual 
injunction be issued out of and under the seal of this court, enjoin- 
ing and restraining the defendant, George Russell, and his servants, 
agents, attorneys, and workmen, and each and every of them, from 
directly or indirectly using, vending, delivering, or putting into 
practice, operation, or use, or In anywise counterfeiting or imitating 
the said invention or any part thereof or any soda-water apparatus 
made in accordance therewith or like or similar to those which the 
said defendant has heretofore used or sold, containing or embodying 
the invention or improvement described and claimed in said reis- 
sued letters patent No. 8837 in any way whatever. 

And it is further ordered, adjudged, and decreed that neither 
party to this suit recover costs against the other party hereto until 
the 10th day of May, 1882, and that the question of increase of 
damages and all further questions be reserved until the coming in 


of the master’s report. 
CH. L. BENEDICT. 
Filed June 8th, 1882. | 


1654 United States Circuit Court, Eastern District of New York. 
In Equity. 


JOHN MATTHEWS 
vs. No. 2. 
GEORGE RUSSELL. 


This cause having come on for final hearing upon the pleadings 
and filed papers and exhibits herein, and upon the testimony taken 


\ew We 


, 
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for final hearing on the part of the complainant, and upon a written 
stipulation for the entry of an interlocutory decree in this case, 
signed by complainant and defendant, now, on motion of Briesen & 
Betts, complainant’s solicitors, it is ordered, adjudged, and decreed 
that the reissued letters patent of the United States issued to 
John Matthews on the 5th day of August, 1879, as No. 8834, for a 
new and improved soda-water fountain, are good and valid in law; 
that the said John Matthews was the original and first inventor and 
discoverer of the invention described and claimed in said reissued 
letters patent and in the specification annexed thereto; that John 
Matthews, complainant herein, is entitled to the exclusive rights 
into and under said reissued letters patent and in and to the inven- 
tions and improvements secured thereby, and that the defendant, 
George Russell, has infringed upon the claims of said reissued let- 
ters patent and upon the exclusive rights of the complainant there- 
under. 

And it is further ordered, adjudged, and decreed that the com- 
plainant do recover from the defendant, George Russell, the profits, 
gains, and advantages which the said defendant has derived, received, 
or made by reason of the infringement of the complainant’s exclu- 
sive rights under said reissued letters patent by any use or sale of 
soda-water fountains containing said invention and improvement, 
and that the complainant do also recover any and all damages he 
has sustained by reason of any infringement of his exclusive rights 
under said reissued letters patent by the said George Russell. 

And it is hereby referred to John J. Allen, Esquire, one of the 
masters of this court, to ascertain, take, and report the quantity of 
soda-water fountains used and the quantity sold by said defendant, 

George Russell, in violation of said reissued letters patent, and 
1655 the gains, profits, and advantages derived by said defendant 

from and through said infringements, and to assess the dam- 
ages suffered by the complainant by reason of said infringements, 
and to report thereon with all convenient speed. 

And the defendant is hereby directed and required to attend be- 
fore said master from time tu time, as required, and to produce 
before him such books, papers, exhibits, statements, vouchers, and 
documents as he may be directed by said master to produce, and to 
submit to such oral or other examination as the master may direct. 

And it is further ordered, adjudged, and decreed that there be no 
accounting as to fountains used by the said defendant, which were 
nme by said defendant from or made by the Lalance Grosjean 

fanufacturing Company, the parties hereto having so stipulated in 
writing. 

And it is further ordered, adjudged, and decreed that a perpetual 
injunction be issued out of and under the seal of this count, enjoin- 
ing and restraining the defendant, George Russell, and his servants, 
agents, attorneys, and workmen, and each and every of them, from 
directly or indirectly using, vending, delivering, or putting into 
practice, operation, or use, or in anywise counterfeiting or imitating 
the said invention or any part thereof or any soda-water fountains 
made in accordance therewith or like or similar to those which the 


90—119 
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said defendant has heretofore used or sold containing or embody- 
ing the invention or improvement described and claimed in said 
reissued letters patent No. 8834 in any way whatsoever. 

And it is further ordered, adjudged, and decreed that neither party 
to this suit recover costs against the other party hereto until the 10th 
day of May, 1882, and that the question of increase of damages and 
all further questions be reserved until the coming in of the master’s 
report. 

CHAS. L. BENEDICT. 

Filed June 8, 1882. 


1656 United States -Cireuit Court, Eastern District of New York. 
In Equity. 


JOHN MATTHEWS 
v8. No. 3. 
GEORGE Russet. } 


This cause having come on for final hearing upon the pleadings 
and filed papers and exhibits herein,and upon the testimony taken 
for final hearing on the part of the compiainant, and upon a written 
stipulation for the entry of an interlocutory decrée in this case, 
signed by the complainant and defendant, now, on motion of Briesen 
& Betts, complainant’s solicitors, it is ordered, adjudged, and decreed 
that the letters patent of the United States, issued to John Matthews 
on the 25th day of March, 1875, as number 137,226, for a new and 
useful improvement in metal-lined copper and other vessels, are 
good and valid in law; that the said John Matthews was the orig- 
inal and first inventor and discoverer of the invention described 
and claimed in said letters patent and in the specification annexed 
thereto; that John Matthews, complainant herein, is entitled to the 
exclusive rights in, to, and under said letters patent and in and to 
the inventions and improveinents secured thereby, and that the de- 
fendant, George Russell, has infringed upon the claims of the said 
letters patent and upon the exclusive rightsof the complainant there- 
under. 


And it is further ordered, adjudged, and decreed that the com- 
plainant do recover from the defendant, George Russell, the profits, 
gains, and advantages which the said defendant has derived, re- 
ceived, or made by reason of the infringement of the complainant’s 
exclusive rights under said letters patent by any use or sale of metal- 
lined copper or other vessels containing said invention and improve- 
ment, and that the complainant do also recover any and all damages 
he has sustained by reason of any infringement of his exclusive 
rights under said letters patent by the said George Russell, and it is 
hereby referred to John J. Allen, Esq., one of the masters of this 
court, to ascertain, take, and report the quantity of metal-lined 
copper or other vessel used and the quantity sold by said defendant, 
George Russell, in violation of said letters patent, and the gains, 
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profits, and advantages derived by said defendant from and through 

said infringements, and to assess the damages suffered by the 
1657 complainant by reason of said infringements, and to report 

thereon with all convenient speed, and the defendant is hereby 
directed and required to attend before said master from time to time, 
as required, and to produce before him such books, papers, exhibits, 
statement, vouchers, and documents as he may be directed by said 
master to produce, and to submit to such oral or other examination 
as the master may direct. 


And it is further ordered, adjudged, and decreed that there be no 
accounting as to fountains used by the said defendant which were 
purchased by said defendant from or made by the Lalance & Gros- 
jean Manufacturing Company, the parties hereto having so stipu- 
lated in writing. 


And it is further ordered, adjudged, and decreed that a perpetual 
injunction be issued out of and under the seal of this court enjoin- 
ing and restraining the defendant, George Russel, and his servants, 
agents, attorneys, and workmen, and each and every of them, from 
directly or indirectly using, vending, delivering, or putting into prac- 
tice, operation, or use, or In anywise counterfeiting or imitating the 
said invention or any part thereof or any metal-lined copper or 
other vessel made in accordance therewith or like or similar to those 
which the said defendant has heretofore used or sold containing or 
embodying the invention or improvement described and claimed in 
said letters patent No. 137,226 in any way whatsoever. 


And it is further ordered, adjudged, and decreed that neither party 
to this suit recover costs against the other party hereto until the 10th 
day of May, 1882, and that the question of increase of damages and 
all further questions be reserved until the coming in of the master’s 


report. 
CHAS. L. BENEDICT. 
Filed June 8, 1882. 
United States Circuit Court, Southern District of New York. In 
Equity. Three Suits. 
JOHN MATTHEWS vs. WILLIAM P. BYRNE. 


Interlocutory decrees were entered in these suits on the llth day 
of March, 1882, like those entered in the suits of John Matthews vs. 
George Russell. ‘ 
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1658 ComMPLAINANTs’ Exuisit DE BEAUVAIS ACCOUNT 


A.S., Examiner. June 14, 1882. 


1868. Mr. Jonn MattrHews—A Drop Press. 


Book. 


Sept. 


66 


October 


6 


46 


November 


te 


14 


Time spent in looking after a press, 15 h., @, 50 


Putting up drop and fixtures -..-...2--..-.--.. 100 


WII... csiisahiieie ashanti econ titi callie tii recite, . lige wiliinin | $7 50 
The same and time after patterns, 194. @, 50 eal 9 75 
The same—the same and for materials, 17 | 
(a, 50, 1 h. @ 40. --2-- in non~ dave sd¢,#, 8 90 
An advertisement and expenses on err: inds ...--.| 3 36 
(Week ending) work in the shop -.-.----- -.----| 6 25 
oe GING idinitnns mein aeiiinaas 3 00 
' ” OSes co enes mE, 11 70 
a nes 
“6 “ (drilling. “and “burring | | 
Fr GS counted 10 00 
- ' smeeen einen comin, Maes 48 OO 
a 
The alterations on patterns .----. 2... -....---., 10 06 
ET a SE 
Sundry expenses, cash ...... ... <2 -.--<- .-<--- 4707 
Materials from Merrill for drop..-... ---.-. .--. 4 48 
— Work on the drop proper ..---. .----. ...---. ---- | 63 10 
Be CD icc sienna tein mini wena 24 30 
Expenses on putting up and fixtures, work. ....; 24 17 
Castings for the drop proper ...... .----. -----. | 125 85 
A rubber belt and a leather strap ..---. .--- —| == 
(225 Ibs., (@ 3 cts.) one shaft, one 30” pulley, 2 | 
7, ah F CIO nites cnnene coceeseccumm| ee 
| Wood, bolts, and screws for fixtures 2.2. ..2-2. | wi 
Materials from Merrill for fixtures ..--2.. 222-2. 2 07 
Putting up drop and fixtures, work ..-. --. --. 12 55 
Materials from Merrill for fixtures .----..-22--- | 1 90 
PUIRIROS OF NO ARON... once cones seems comune! 1 35 
Preliminary expenses before making a press...-./ 29 51 
Alterations on IRIS cccncscsien: acniepsinees: ei ineniaiecsi levee 10 06 
BO GIR BUSES BURIEP . ce seccin aninaien + nmabiblen  B8l 64 


$29 : 


150 
10 


105 
24 


125 


14 
5 
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Special Tools, Dies,and Experiments Prior to ee 


ee ee a — 


Oct. 


Nov. 


24 


31 


7 
ee | 


al 


22, 24, 25 


26, 27, 28 


cr 


: a ae I. cei ets cee concen snnel 


On dies and patterns for the same ..-.....---. ..-- 
SROTIED cannes connes wen stints cweven dente waa 


| Work on dies for stamping Ee ap ee 


On a pattern for a furnace, the new one ._-.. _— 


The same, the new one ..... ..---. -.-- -------- 
150 ft. of timber, @, 4c., locker, screws, &c., the 
PO? GRRRNIES, cccnnsnn: cei s enien open ansane 


| Work on dies and patterns for the same, new fur- 


nace. ‘—eeanerene- aceeee@geneaeeaeanea@m+s as ee ‘T= eww Se ee -—--— 2 | 


Work on turn-plates ...... ------ ------ ---- — 
Experimenting on blanks ..---.-.--.--.. .- ..---. 
Casting for 2 dies and punches (3 Dills) veeneennun 
The same, another bill..---.. -----. ------ ----- 
Work on dies and pattern for the same —..-...-. 
On fixing up old furnace ..22.. ... 2. ++... ---- 


Work on dies and patt. for TP OBNNO cs cnee cncee: 
i Ce BE ecinc omnes eneewe eames nab 
BREA CE ce cco s coecee coe coe - 00 cones 


Experimenting on blanks. ...-..-.-.-.-. ~-. ..-. 


| Coul, charcoal, and other materials fur experi- 


ment up to date (eush book) ..2.. .-- 2002. -- 
Dies, altering, and patterns -~.. ....-.. $126 59 
On the new furnace. ..-.-.---.....-. 48 22 
On experimenting ...... ...--. .-- ——— 
$190 60 


(Statement Nov. 26:) 
Ww EE en 
Experimenting on blanks, ...--. - ..- 
Sundry material furnished by J. D "(See my. 
book. cise iil mibeien Gimmie onmne emalieen 
Labor on stamping, annealing, &c. (See ab- 
8 a 
Improvement on drop. (See abstract. | 


_ On patterns of dies. on 
' On punch and dies. o en 
Improvement on drop. a cine 
On a. annealing, &c. (See abstract.) .._- 
/ On punch and dies. - onet 
| On stamping, annealing, &e. + eee 
On patt. of dies. of — 
On punch and dies. oe — 


we 


nh — oo 
eo CeNAN DOmeae 


.=388 


é< 


we 


= 
o an 
= 


— w~' 


Ho 


$190 60 


——— 


tn 
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L868. 


Decem, 


186%, Jan. 


February 


M arch 


Special Tools, Dies, Furnaces, and Experimenting. 


26 


y 
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COMPLAINANTS’ 
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All the castings for punch and dies, 

4}¢., makes 195.54; 
The casting of the muftle, 1,044 Ibs. _- 
16 Ibs. of rubber, (a 
Labor on stamping, annealing, &e. 

Stract. } 
Labor on punches and dies. 
The spinning roller arrangement and materials —- 


AL., &¢., 


4,541 Ibs., 
already charged, 41.64-. 


“(Se e 


Exuipit Dre Beauvais ACCOUNT 
June 14, 1882. 


(See abstract. ie scan 


Establishing pillar under drop in basement and 


materials | ; 
Improvement on drop. (Dee. 19) —— 
1; A i 


Dec. 19, exper., 
(See petty cash book. ) 


Materials bought. 


On stamping. 


On dies. 


{ See be wok of abstract. } 


_———| © = oe me tee 


—-——— ee + -~ -- 


Stamping thin stuff, working, &e., € 7“ riment- 


r 
eae 


On dies. 


{emoving aan 


On dies. 


Stamping thin. 


Dies, 


Work on removing. 6 
Paterson bill on casting, 1,856 [bs. 
Heim’s bill for belt 
Blacksmiths ae 
Coal and petty e ell Nse€s _ 
a : 

Merrick’s pulleys, ke. 


[miprovements in the drop press, 1977, (a, 50 
Stamping as experiments. 
Altering dies. 


Fixed a furnace. 
The same. 

The same. 

The same. 

ry . 

The same, pag ga 
And Merrill, 


~—*- — — — —— oe 


(See book of work. ) : 
sé se 


: of abstract.) se einai need ane acess 
(See book of aubstrac i Pea ee 


-——— — + oe oe 
-——- —— www ee we ow — 
_——_—— or ee 


(See book of work.) _. 
(See book of work. ) 
Petty CRONIES .nncns cenanen smeeen somes eaten 


—_———_——— << eo 


o_o — se — 


VS. 


(a 


nb- 


Book. 


es oe st ) Pry 4 . 


12 30 


500 54 
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1661 ComPpLAINANts’ Exuipit De Beauvais Account Book. J. 
A.S., Examiner. June 14, 1882. 


JOHN MATTHEWs. 


eee ee oe 


April 17 | Stamping a blank, 18, @ 50, 4 @ 40_.-----..... $10 85 | 
24 | Time spent to go uptow n, 4, @ W...--. ..-.-. 2 OO 

May 1 | On fixing the furnace, 23, (@ 40-.--..-.--.. -- 9 20 | 

Bills, Kreicher, for materials | ae 3 70 | 

May 8 | Fixing on furnace, 7,@ 80...--.-----. ~~. .--- 210) 
“ 15 | More fixing, 8, @ 30. -.-...-....-.. .--. ---- -- 2 40 

July 15 | On fitting the brick inside the furnace, 40, (@ 3d. 14 00 | 

2d bill of bricks from Kreicher.. 2. ..---- .--- 6 72 | 

} 


See sheet of statements, bill rendered | 
July 25, having a reduction of $380_. $128 97 


July 17, paid on account...-.-..----. 977 32 — | 
| | | 
OO ee | 

(July 24, went up and gave him a copy of the : | 


book representing — the reduction of 30 wns 
enough, and that we get claim 51.65 postponed | | 
till George M. comes back. ) | 
1870.—In January, after several going and 
writing, we had to insist and get balance, $51, 
and gave receipt in full. 
For the stamping see page 238. 
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Cost-Price Account, &c. 


The stamping of sheet steel fountain heads. 


~_—- — _ _ —_ 


September —. Time lost in going uptown und small expenses.. $1 50 
October —. Advertising for stampers ..--. - nnn aaaninl 75 
6 # <A mun ope ning boxes and fixing up, 10, (a 20 2 OO 
“ 1606 On stamping, 49 @ 30, 50 (@, 20, 22 (@ 7 ---.--. 26 24 
Repairs on press, 2h, (a i ERE: 79 
23 Stamping, 183 @ 30, 554 (a, 20,663 @ 6 —.. ... 18 61 
Repair on drop. 473 @@ 30,13 @ 20,25 (4 6 -- 18% 355 
“4 40) Stamping, 285 (@ 30, 64 (a 20, 100 f@ 6.022. 27 35 
Repair, 9, @@ 30) _..-- neki: wiaentiiaaie mentee taihnd 2 70 
November 6 Stamping, 35 (@ 30, 40 (@ 20,38 (@, 6... ; 14 78 
13 Stamping, 82 (@ 35, 11 (a, 30, 69 (@ 20, 51 (@ 7. 31 87 
200 Stamping, 20 (@, 35, 10 (a 25, 20 (a 20, 50 (a 5. 1) 75 
27 Stamping small blanks, 10 @ 20,7 @ 5... --- 2 35 
20° Repair on drop, 103 (@ 25, 6 @ 20. ..---.----- 5 &Y 

Cest price to stamp 164 blanks - ~~ ~~ -- no chieet smiweeee | ee Oe 

November 6 |) Repair on drop, 803 (@ 25, 10 @ 25 .-.--. -----. .----..-. 10 00 


SIR] 82 


—_ = 


720 ELIZABETH MATTHEWS ET AL., &C., VS. 


1663. CompLalINaAnts’ Exuispir De Beauvais Account Book. J. 
A.S., Examiner. June 14, 1882. 


Lvtra Work to Make the Bottom Deeper. | 


et. Ili Altering dies to make the bottom deeper. oebd (a | | 
ny ae ee i seit taxes dladbecliia: caveat taint inl sania die S17 60 
November 6 Experimenting on 6th, 7th,and & dies, 15 (4, 50, | 
"O(a So Ree Care nn ee Rr ee ee 14 5O | 
I} Experimenting, 7th and Sth dies, 18 (@ 00, 12 
eel eo ee a | 
To turna punch te be used on &th dies, 6 (a o0_- 2 50 
27 On stumping small blanks, 2 men one day .--.. H OO 
To stamp S64 steel heads for soda-water fount- 
aims, at oO ects. euch .. sii Lania erat siiiceains au eaiaaadlaei 16 VO } 
Stmore damaged ones —. i ehnaiiaieesh waenenicacucmapiiial L oO 
a —— 82H 85 
Old balance. ; eee a SL 65 
Dill rendered November 30. —— —— 
Fe CI ain tees ek sca ein a 
1870, Jan. 15 Paid the old balance a a nhs aero ol OO 
Griven receipt in tall, 
Jan. 30) Removing the drop and appurtenances pee oe 6 OO 


L664 United States Cireuit Court, Southern District of New York. 
In Equity. 


JoHn SATTHEWS 
vs. 


Tub LALANCE & GROsJEAN MANUFACTURING Co. | 


The President of the United States of America to the Lalance and 
Grosjean) Manufacturing Company, its olflicers, members, directors, 
servants, agents, attorneys, and workmen, Greeting : 

Whereas it has been represented to us in our cireuit court of the 
Lnited States for the second circuit and southern distriet of New 
York, cis follow Ss, LO wit: 

That reissued letters patent of the United States No. 5834 were 
issued In due form of law on the 5th day of August, 1879, to cue 
John Matthews for an “ improved soda-water fountain ;” 

That letters patent of the United States numbered 137,226 were 
issued in due form of law on the 25th day of March, 1875, to the 
sald John Matthews for “ improvements in metal-lined copper and 
other vessels :” 

That reissued letters patent of the United States No. S887 were 
issued in-due torm of law on the 5th day of August, 187, to the said 

John Matthews tor an“ improved soda-water apparatus ; ” 

That letters patent of the United States numbered 159433 were 
issued in due form of law on the 2d day of lebruary, LSfo, to the 
said John Matthews for an “improvement in vessels for containing 


vases and liquids under pressure ; 
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That letters patent of the United States numbered 170,553 were 
issued in due form of law on the 4th day of July, S76, to the said 
John Matthews for an “improvement in fountains for containing 
aerated beverages ;” 

That the said John Matthews is the sole and exclusive owner of 
the said several letters patent and reissued letters patent, and that 

you, the said Lalance & Grosjean Manufacturing Company, 
1665 have infringed upon said Jetters patent and reissued letters 

patent and upon the exclusive rights of said Jolin Matthews 
thereunder by making, constructing, using, and vending to others 
to be used, without right or license, the said inventions and soda- 
water and other fountains, each made according to and employing 
and containing the inventions deseribed and elaimed in each of the 
above-named letters patent and reissued Jetters patent : 

Now, therefore, we do strictly commmand wod enjoin you, the said 
Lalance & Grosjean Manufacturing Company, your officers, men- 
bers, directors, servants, agents, attorneys, and workmen, aud each 
and every one of you, under the penalties that may fall upon you in 
case of disobedience, that you forthwith and finally and perpetually 
desist from, directly or indirectly, making, constructing, using, vead- 
ing, delivering, working, or putting Inte practice, Operation, or USt, 
or 1n anywise counterfeiting or imitating the suid luventions, or any 

art thereof, or any sodu-water or other fountains Colilalbiitiy of elh- 

Godaien the inventions deseribed and claimed in each or either of 
said Jetters patent and reissued letters patent, or Hide Ib accordatice 
therewith, or like orsimilarto those which vou have heretoture made 
or sold in infr) nvement of suid letters patent wid veissued letlers frail- 
ent, or from Infringing sald letters patent numbered 167,226 and 
159,455 and 179,583 and reissued letters patent nutibered 5504 and 
6537 In any way whatsvever 

Witness the Honorable Morrison RK. Waite, Chief Justice of the 
Supreme Court of the United States, at thi citv of New York, in the 
southern district of New York, this 7th day of Mareh, 155] 

[SEAL. ] JOSEPH M. DEVEL, Clerk. 


In accordance with terms of decree. 


I hereby certify that on the Sth day of Mare, 1581, at the city of 
New York, in) Inv district, | persoually served the within writ poll 
the within named The Lalauce & Grosjean Manufacturing Company 
by exhibiting to L. Grosjean, president of said company, the within 
original, and at the same time leaving with lil a copy thereof. 

Dated April 11, 1581. 

LOUIS F. PAY), 
(. & Marshal, S&S D. NY. 


vi—lliy 
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1666 United States Circuit Court, Southern District of New York. 
In Equity. 


JOHN MATTHEWS ) 
vs. No. 1. 
WituiamM P. Brawn. | 


This cause having come en for final hearing upon the pleadings 
and filed papers and exhibits herein, and upon the testimony taken 
for final hearing on the part of the complainant and upon a written 
stipulation for the entry of an interlocutory decree in this case, 
signed by complainant and defendant, now, on motion of Briesen & 
Betts, complainant’s solicitors, it is ordered, adjudged, and decreed— 

That the reissued ietters patent of the United States issued to 
John Matthews on the Sth day of ‘August, 1879, as number 8837, for 
a new and improved soda-water apparatus are good and valid in law; 
that the said John Matthews was the original and first inventor 
and discoverer of the invention described and claimed in said 
reissued letters patent and in the specification annexed thereto; 
that John Matthews, complainant herein, is entitled to the exclusive 
rights in, to, and under said reissued letters patent and in and to 
the inventions and improvements secured thereby, and that the 
defendant, William P. Byrne, has infringed upon the claims of said 
reissued letters patent and upon the exclusive rights of the com- 
plainant thereunder. | 

And it is further ordered, adjudged, and decreed that the com- 
plainant do recover from the defendant, William P. Byrne, the 
profits, gains, and advantages which the said defendant has derived, 
received, or made by reason of the infringement of the complainant’s 
exclusive rights under, said reissued letters patent by any use or sale 
of soda-water apparatus containing said invention and improve- 
ment, and that the complainant do also recover any and all dam- 
ages he has sustained by reason of any infringement of his exelu- 
sive rights under said reissued letters patent by the said William P. 
Byrne; and it is hereby referred to Joseph Gutman, Jr., Esquire, one 
of the masters of this court, to ascertain, take, and report the quan- 
tity of soda-water apparatus used and the quantity sold by said 
defendant, William P. Byrne, in violation of said reissued letters 
patents, and the gains, profits, and advantages derived by said 
defendant from and through said infringements, and to assess the 

damages suffered by thecomplainant by reason of said infringe- 

1667 ments, and to report thereon with all convenient speed ; and 

the detendant is hereby directed and required to attend before 

said master from time to time as required, and to produce before 

him such books, papers, exhibits, statements, vouchers, and docu- 

ments as he may be directed by said master to produce, and to sub- 
mit to such oral or other examination as the master may direct. 

And it is further ordered, adjudged, and decreed that there be no 
accounting as to fountains or fountain cocks used by the said defend- 
ant which were purchased by said defendant from or made by the 


~~ 
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Lalance & Grosjean Manufacturing ‘Company, the parties hereto 
having so stipulated in writing. ; 

And it is further ordered, adjudged, and decreed that a perpetual 
injunction be issued out of and under the seal of this court enjoin- 
ing and restraining the defendant, William P. Byrne and his serv- 
ants, agents, attorneys, and workmen, and each and every of them, 
from directly or indirectly using, vending, delivering, or putting 
into practice, operation, or use, or In any wise counterfeiting or imi- 
tating the said invention or any part thereof or any soda-water 
apparatus made in accordance therewith or like or similar to those 
which the said defendant has heretofore used or sold containing or 
embodving the invention or improvement described and claimed in 
said reissued letters patent No. 8837 in any way whatsoever. 

And it is further ordered, adjudged, and decreed that neither 
party to this suit recover costs against the other party hereto until 
-the 28th day of February, 1882, and that the question of increase of 
damages and all further questions be reserved until the coming in 


of the master’s report. : 
SAML BLATCHFORD. 


United States Circuit Court, Southern District of New York. In 
Equity. 


JOHN MATTHEWS 1 
v8. No. 1. 
WILLIAM P. Base. f 


It is hereby stipulated and agreed by and between the parties to 
the above-entitled suit as follows: 
1668 That an interlocutory decree for an injunction and account- 
ing be entered in this suit as prayed for in the complainant’s 
bill of complaint. 

That there be no accounting as to fountains or fountain cocks used 
by this defendant which were purchased by this defendant from or 
made by the Lalanee & Grosjean Manufacturing Company, all 
claims for damages against said defendant as to such fountains be- 
ing hereby waived by the said complainant. 

That neither party to this suit recover ‘costs against the other 
party hereto until the date of this stipulation. 

JOHN MATTHEWS. 
WM. P. BYRNE. 
Srare oF New York, |... 
City and County of New York, § _ 

On this 28th dav of February, 1882, before me personally ap- 
peared William P. Byrne, to me known and known to me.to be the 
person who executed the foregoing instrument, and acknowledged 
to me that he executed the same for the intents and purposes therein 
set forth. 

[SEAL. ] WILLY G. E. SCHULTZ, 
Notary Public, Kings County, N.Y. 
Certificate filed N. Y. Co. 
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United States Circuit Court, Southern District of New York. In 
: Equity. 


JoHN MATTHEWS ) 
vs. i 2. 
Witttam P. Byrne. 

This cause having come on for final hearing upon the pleadings 
and filed papers and exhibits herein, and upon the testimony taken 
for final hearing on the part of the complainant, and upon a written 
stipulation for the entry of an interlocutory decree in this case, 
signed by complainant and defendant, now, on motion of Briesen 
& Betts, complainant’s solicitors, it is ordered, adjudged, and de- 

creed— 
1669 That the reissued letters patent of the United States issued 

to John Matthews on the Sth day of August, 1879, as No. 
8834, for a new and improved soda-water fountain, are good and 
valid in law; that the said John Matthews was the original and tirst 
inventor and discoverer of the invention described and claimed in 
said reissued letters patent and in the specification annexed thereto ; 
that John Matthews, complainant herein, is entitled to the exclusive 
rights in, to, and under said reissued letters patent, and in and to 
the inventions and improvements secured thereby, and that the 
defendant, William P. Byrne, has infringed upon the claims of said 
reissued letters patent and upon the exclusive rights of the com- 
plainant thereunder. 

And it is further ordered, adjudged, and decreed that the com- 
piainant do recover from the defendant, William P. Byrne, the 
profits, gains, and advantages which the said defendant has derived, 
received, or made by reason of the infringement of the complain- 
ant’s exclusive rights under said reissued letters patent by any use 
or sale of soda-water fountains containing said invention and im- 
provement, and that the complainant do also recover any and all 
damages he has sustained by reason of any infringement of his 
exclusive rights under said reissued letters patent by the said Wil- 
liam P. Byrne. 

And it is hereby referred to Joseph Gutman, Jr., Esq., one of the 
masters of Ahis.court, to ascertain, take, and report the quantity of 
pda-waterfountains used and the quantity sold by said defendant, 
William P. Byrne, in violation of said reissued letters patent, and 

le gains, profits, and advantages derived by said defendant from 
and thequgh said infringements, and to assess the damages suffered 
by the complainant by reason of said infringements, and to report 
thereon with all convenient speed. 

And the defendant is hereby directed and required to attend be- 
fore said\master, from time to time, as required, and to produce 
before hin’ such books, papers, exhibits, statements, vouchers, and 
documents as he may be directed by said master to produce, and to 
submit to such.oral or other examination as the master may direct. 
And it is furthér ordered, adjudged, and decreed that there be no 
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accounting as to fountains used by the said defendant which were 

urchased by said defendant from or made by the Lalance & Gros- 
jean Manufacturing Company, the parties hereto having so stipu- 
lated in writing. 

And it is further ordered, adjudged, and decreed that a perpetual 
injunction be issued out of and under the seal of this court enjoin- 
ing and restraining the defendant, William P. Byrne, and his serv- 
ants, agents, attornevs, and workmen, and each and every of them, 
from, directly or indirectly, using, vending, delivering, or putting 
into practice, operation, or use, or in any wise counterfeiting or 

imitating the said invention, or any part thereof, or any soda- 
1670 water fountains made in accordance therewith or like or sim- 

ilar to those which the said defendant has heretofore used 
or sold containing or embodying the invention or improvement 
described and claimed in said reissued letters patent No. 8834 in 
any way whatsoever. 

And it is further ordered, adjudged, and decreed that neither party 
to this suit recover costs against the other party hereto until the 
28th day of February, 1882, and that the question of increase of 
damages and all further questions be reserved until the coming in 
of the master’s report. 

SAMUEL BLATCHFORD. 


United States Circuit Court, Southern District of New York. In 
Equity. 


vs. 


JOHN MATTHEWS 
No. 2. 
WILLIAM P. BYRNE. 


It is hereby stipulated and agreed by and between the parties to 
the hoveenliiiel suit as follows: 

That an interlocutory decree for an injunction and accounting be 
entered in this suit as prayed for in the complainant’s bill of com- 
»laint. 
' That there be no accounting as to fountains used by this defend- 
ant which were purchased by this defendant from or made by the 
Lalance & Grosjean Manufacturing Company, all claims for dam- 
ages against said defendant as to such fountains being hereby waived 
by the said complainant. 

That neither party to this suit recover costs against the other party 
hereto until the date of this stipulation. 

JOHN MATTHEWS. 


WM. P. BYRNE. 
1671 SraTE OF New YORK, 
City and County of New York, 

On this 28th day of February, 1882, before me personally ap- 


peared William P. Byrne, to me known, and known to me to be the 
person who executed the foregoing instrument, and acknowledged 


} 3: 
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to me that he executed the same for the intents and purposes therein 
set forth. 
[SEAL] WILLY G. E. SCHULTZ, 
Notary Public, Kings County, N. Y. 


Certificate filed — N. Y. Co. 


s 


COMPLAINANTS Exursit Fixnat DECREE IN PUFFER CASE. 
H.C. M., N. P. 


At a stated term of the United States circuit court, held in and for 
the southern district of New York, at the court-rooms, in the city of 
New York, on the twenty-seventh day of November, 1883. 

Present: Hon. Hoyt H. Wheeler, judge. 


EnizABETH MatTtTHews and GrEorRGE Mar- ) 
thews, as Surviving Executors of the 
Last Will of John Matthews, 

vs. + In Equity. No. 2143. 

Atvins D. Purrer, Atvin D. Purrer, Jr., 
Daniel J. Puffer, and Luther W. Puffer, 
Doing Business as A. D. Puffer & Sons. | 


This cause having come on to be heard upon the bill of com- 
plaint, answer, replication, and filed papers therein and the proofs 
taken therein on the part of complainants and on the part of de- 
fendants, and on the written consent of defendants to the entry of 
this decree, now, after due proceedings had, it is, upon considera- 
tion— 

Ordered, adjudged, and decreed that the reissued letters patent of 
the United States granted to John Matthews upon the 5th day of 
August, 1879, as reissue No. 8834, for an “improvement in soda- 

water fountains,” are good and valid in law. 
1672 That the reissued letters patent of the United States granted 
to the said John Matthews upon the 5th day of August, 1879, 
as reissue No. 8837, for an “improvement in soda-water apparatus,” 
are good and valid in law. 7 

That the letters patent of the United States granted to the said 
John Matthews upon the 2d day of February, 1875, numbered 
159,433, for an “improvement in vessels ior containing gases and 
liquid under pressure,” are good and valid in law. 

That the letters patent of the United States granted to the said 
John Matthews upon the 4th day of July, 1876, numbered 179,583, 
for an “improvement in fountains for containing aerated beverages,” 
are good and valid in law. 

That the said John Matthews was the first and original inventor 
and discoverer of the inventions described and claimed in said sev- 
eral letters patent and reissued letters patent and in the specifica- 
tions annexed thereto, and that said parties complainant are solely 
entitled to recover the damages claimed in their bill herein for the 
infringement of the said several letters patent and reissued letters 
patent. 
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That the defendants, Alvin D. Puffer, Alvin D. Puffer, Jr., Daniel 
J. Puffer, and Luther W. Puffer, doing business as A. ]). Puffer & 
Sons, have infringed upon said letters patent and reissued letters 
patent and upon the exclusive rights of the complainants under the 
same by making, constructing, using, and vending to others to be 
used, without right or license, the said inventions and soda water and 
other fountains, each made according to and emploving and contain- 
ing the inventions described and claimed in each of the above-named 
letters patent and reissued letters patent. 

And it is further ordered, adjudged, and decreed that the com- 
plainants do recover of the defendants the profits, gains, and advan- 
tages which the said defendants have derived, received, or made, by 
reason of the infringements of the complainants’ letters patent and 
reissued letters patent, as set forth in the bill of complaint, by any 
manufacture, use, or sale, and that said complainants do recover 
any and all damages they have sustained by reason of said infringe- 

“ments of said letters patent and reissued letters patent by the de- 
fendants. 

But the said damages and profits and the costs of this suit having 
been settled and adjusted between the parties to this suit, it is or- 
dered that no accounting is necessary to ascertain them, and that 
neither party have further costs against the other. 

And it is further ordered, adjudged, and decreed that a perpetual 
injunction issue out of and under the seal of this court enjoining 
and restraining the defendants, Alvin D. Puffer, Alvin D. Puffer, Jr., 
Daniel J. Puffer, and Luther W. Puffer, and their servants, agents, 
attorneys, and workmen and each and every of them from, directly 

or indirectly, making, constructing, using, vending, deliver- 
1673 ing, working, or putting into practice, operation, or use, or in 

anywis- counterfeiting or imitating the said invention or any 
part thereof, or any soda water or other fountains or any apparatus 
containing or embodving the inventions described and claimed in 
each or either of said letters patent and reissued letters patent, or 
made in accordance therewith, or like or similar to those which the 
said defendants have heretofore made or sold in infringement of 
said letters patent and reissued letters patent, or from infringing 
said letters patent numbered 159,435 and 179,583 and said reissued 
letters patent numbered 8834 and 8857 in any way whatsoever. 

HOYT H. WHEELER. 


We do hereby consent to the entry of the above decree. 
ALVIN D. PUFFER. 
ALVIN D. PUFFER, Jr. 
DANIEL J. PUFFER. 
LUTHER W. PUFfER. 
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‘OMMONWEALTH OF MassAcuvsetts, County of Suffolk : 


: 
Boston, Nov. 24, 1883. | 
Personally appeared the above-named Alvin D. Puffer, Alvin D. 

Puffer, Jr., Daniel J. Puffer, Luther W. Puffer, and acknowledged 
the foregoing instrument to be their free act and deed before me. 
[L. s.] HENRY C. MERWIN, | 
Notary Public. . 


A copy. TIMOTHY GRIFFITH, Clerk. 


1674 Derr’t’s Exuisit No.1. J. A.S., Exam’r. Dec. 10, 1880. | 


(65.) 
DEPARTMENT OF THE INTERIOR. 
( Vignette.) 
Unitep States Patent OFFICE. | 


To all persons to whom these presents shall come, Greeting : 4 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted D. and T. Williams, June 
30, 1863, No. 39086, for improved soda-water fountain. 

In testimony whereof I, H. E. Paine, Commissioner of Patents, - Oy, 
have caused the seal of the Patent Office to be hereunto affixed this j 
eleventh day of December, in the year of our Lord one thousand : 
eight hundred and seventy-nine, and of the Independence of the 
United States the one hundred and fourth. 

[SEAL. ] | H. E. PAINE, 


Commissioner. 
1675 (No. 39086.) 
UniTEp States OF AMERICA. 
: (Vignette.) 


To all whom the letters patent shall come: 


Whereas D. and T. Williams, of San Jose, California, have alleged 
that they have invented a new and useful improved soda-water 
fountain which they state has not been known or used before their 
application; have made oath that they are citizens of the United 
States; that they do verily believe that they are the original and 
first inventors or discuverers of the said invention, and that the same 
hath not, to the best of their knowledge and belief, been previously 
known or used; have paid into the Treasury of the United States 
the sum of thirty-five dollars and presented a petition to the Com- 
missioner of Patents signifying a ates of obtaining an exclusive — 


es —«- 


- 
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property in the said invention, and praying that a patent may be 
granted for that purpose: 

These are, therefore, to grant, according to law, to the said D. and 
T. Williams, their heirs, administrators, or assigns, for the term of 
seventeen years from the thirtieth day of June, one thousand eight 
hundred and sixty-three, the full and exclusive right and liberty of 
making, constructing, using, and vending to others to be used the 
said invention, a description whereof is given in the words of the 
said D. & T. Williams in the schedule hereunto annexed, and is 


made part of these presents. 


In testimony whereof I have caused these letters to be made 
patent, and the seal of the, Patent Office has been hereunto 
affixed. 
1676 Given under my hand, at the city of Washington, this thir- 
tieth day of June, in the year of our Lord one thousand 
eight hundred and sixty-three, and of the Independence of the 
United States of America the eighty-seventh. 
[SEAL. ] J. P. USHER, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
D. P. HOLLOWAY, 
Commissioner of Patents. 


The Schedule Referred to in these Letters Patent and Making Part of the 
Same. 


To all whom it may concern: 

Be it known that we, D. Williams and T. Williams, both of San 
Jose, in the county of Santa Clara and State of California, have in- 
vented a new and improved soda-water fountain, and we do hereby 
declare that the following is a full, clear, and exact description of 
the same, reference being had to the accompanying drawing makin 
a part of this specification, said drawing being a vertical centra 
section of our invention. 

This invention relates toa new and improved portable soda-water 
fountain designed to be placed on counters, the soda water being 
drawn directly frem the fountain. 

The invention consists in constructing the fountain in a novel 

way and providing it with an induction pipe and cock, all 
1677 arranged in such a manner as to form an improved article of 
manufacture for the purpose specified. 

To enable those skilled in the art to fully understand and con- 
struct our invention we will proceed to describe it. ‘ 

A represents the side of the fountain, which is constructed of sheet 
metal; copper or galvanized iron will probabiy be the materials used. 
A piece of metal is bent in cylindrical form, and is connected at its 
edges by brazing or by rivets. B B represents the heads of the fount- 
ain; these heads are formed of the same material as the side A, and 
they are of circular form and bent or swaged in dish form. 

V2—119 ° 
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The edges of the heads are bent outward so as to form flanges a, 
which project at right angles from the outer and convex sides of the 
heads. The heads thus formed are fitted within the part A, one at 
each end, and they are placed sufficiently far within A to admit of 
the ends of the latter projecting about one inch beyond the heads. 

The heads are secured in proper position by rivets or screws 6, 
which pass through A, and the flanges a of the heads B. The angles 
formed by the outer sides of the heads B and the inner surface of 
A are filled with solder cso as to form an inclined surface all around 
each end of the fountain. 

The projecting of the ends of the side A of the fountain beyond 
the heads B B adinit of the fountain being readily moved or handled, 
as the projecting edges cau be readily grasped by the hand. C repre- 
sents a tube, the upper end of which is screwed or otherwise secured 
to the lower end of an eduction pipe, D. This tube C extends down 


within the fountain nearly to its bottom, as plainly shown in the - 


drawing. The lower end of the pipe D hasa screw cut or formed 
upon it, and this screw fits in a female screw in a socket E, which is 
firmly soldered or otherwise secured at the centre of the upper head 
B of the fountain. 
1678 The eduction pipe D has not one continuous or direct open- 
ing through it, but has two separate longitudinal passages dd’, 
the lower one d communicating at its lowerend with the tube c and 
communicating at its upper end with a chamber, e, which is formed 
in the inner end of a horizontal plug, F, the latter being screwed 
into pipe D. The lower end of the upper passage d' communicates 
with the chamber ¢, and within the latter there isa valve, f, the area 
of which is sufficient to cover the orifice of the passage d when pressed 


or adjusted against it. The valve f is connected to the inner end of. 


a screw, G, which passes through an internal screw g in the plug F 
by turning the screw G, which passes through an internal screw g, 
in the plug I’. By turning the screw G the valve f may be adjusted 
so as to open or close the orifice of the passage d. 

This will be fully understood by referring to the drawing. 

H is a goose-neck discharge pipe, which is secured to the upper 
end of the pipe D by a socket or thimble, I, the lower end of the pipe 
H having a flange, h, at its lower end which is fitted within the 
socket or thimble, the latter being screwed on the upper end of the 
said pipe D. | 

When the fountain is supplied with soda water the gas above it 
will exert sufficient pressure upon the surface of the former to force 
it up tube © into the passage d of pipe D, and when the valve f is 
opened the water will pass into the chamber e, up through the pas- 
sage d', and out through the pipe H. 

The whole arrangement, it will be seen, is extremely simple and 
efficient, may be constructed at a small cost, and will last an indefi- 
nite period. 

Having thus described our invention, we claim as new, and desire 
to secure by letters patent, as an improved article of manufacture : 

A soda-water fountain constructed of sheet metal with its 
1679 heads BB fitted and secured in it, substantially as shown, and 
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- with a tube, C, eduction pipe D, and discharge pipe 
, the eduction pipe D having two passages dd within it, and pro- 
vided with a valve, f, fitted in a chamber, e, as herein described. 
D. WILLIAMS. 
T. WILLIAMS. 
Witnesses : 
MARK BRADLY. 
A. J. BOWMAN. 


(Here follows diagram marked p. 1680.) 


1681 Derrenpant’s Exuipir No. 2. J. A.S., Ex’r. Dee. 10, 1880. 
(65.) 
DEPARTMENT OF THE INTERIOR. 
( Vignette.) 
Usitep States PATentT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted William Gee October 22, 
1867, No. 69986, for improvement in lining soda fountains. 

In testimony whereof I, H. E. Paine, Commissioner of Patents, have 
caused the seal of the Patent Office to be hereunto affixed this 
eleventh day of December, in the year of our Lord one thousand 
eight hundred and seventy-nine, and of the Independence of the 
United States the one hundred and fourth. 

[SEAL. ] 7 H. E. PAINE, 
Commissioner. 


1682 No. 69986. 


The United States of America to all to whom these letters patent 
shall come: 

Whereas William Gee, of New York, New York, has alleged that 
he has invented a new and useful improvement in lining soda 
fountains, which he states has not been known or used before such 
invention; has made oath that he is a citizen of the United States; 
that he does verily believe that he is the original and first inventor 
or discoverer of the said improvement, and that the same hath not, 
to the best of his knowledge and belief, been previously known or 
used ; has paid into the Treasury of the United States the sum of 
thirty-five dollars and presented a petition to the Commissioner of. 
Patents praying that a patent may be issued therefor: 

These are, therefore, to grant, according to law, to the said Wil- 
liam Gee, his heirs, administrators, or assigns, for the term of seven- 
teen years from the twenty-second day of October, one thousand 


a 
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eight hundred and sixty-seven, the full and exclusive right and lib- 


erty of making, constructing, using, and vending to others to be 
used, the said improvement, a description whereof is given in the 
schedule hereunto annexed and made a part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office to be hereunto affixed. Given 
under my hand, at the city of Washington, this twenty-second day 

of October, in the year of our Lord one thousand eight hun- 
1683 dred and sixty-seven, and of the Independence of. the United 


States of America the ninety-second. 
W. T. OTTO, 


Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
T. C. THEAKER. 


Unitep States PAtent OFFICE. 


WILLIAM GEE, of New York, N. Y., Letters Patent No. 69986, dated 
October 22, 1867. 


Improvement in Lining Soda Fountains. 


The schedule referred tu in these Letters Patent and making part 
of the same. 


To all whom it may concern : 

Be it known that I, William Gee, of the city, county, and State of 
New York, have invented a new and useful improvement in soda- 
water fountains; and I do hereby declare that the following isa full, 
elear, and exact description thereof, which will enable others skilled 
in the art to make and use the same, reference being had to the ac- 
companying drawing and to the letters of reference marked 
thereon. 7 

This invention relates to a new and improved mode of 
1684 lining the cast-iron soda-water fountains or retorts in order 
to prevent them being acted upon or corroded by their con- 

tents. 

The accompanying drawing represents a vertical section of one 
part of a fountain or retort, showing my invention, the other por- 
tion being shown in red and not bisected. 

A represents one-half of a cast-iron soda-water fountain and B 
represents the lining thereof, which is constructed of tin and made 
of such a form that it will fit snugly within the part A. This tin 
shell is formed with a flange, a, to fit over the flange b of the part 
A of the fountain or retort. Both of the parts of the fountain or 
retort are lined with these tin shells, and they are secured together, 
as usual, by bolts passing through their flanges, b. After the two 
parts of the fountain or retort are bolted together with the tin shells 
or lining within them theshells or linings are subjected to hydraulic 
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or other pressure in order to cause the shells to be pressed snugly 
against the internal surface of the fountain or retort. The forcing 
of the water and gas (soda water) into the fountain or retort under 
the ordinary pressure employed will probably be sufficient for the 
purpose. In thus pressing the tin shells or linings against the in- 
ternal surface of the fountain or retort the shells are very liable to 
be ruptured at various points on account of the inequalities of the 
surface against which they are pressed. These ruptures may be very 
small, sufticiently so to escape detection, and still be large enough 
to admit of the iron fountain or retort being appreciably affected 
under the action of the soda water. In order to obviate this diffi- 
culty I electro-plate the tin shellsafter they are subjected to the press- 
ure, the shells being filled with a silver solution, c, and the polls d d 
of a battery applied as usual, as will be fully understood by referring 
to the drawing. By this means of electro-plating the internal sur- 
faces of the shells all cracks, crevices, &c., will be filled up and a 
coating or lining of silver deposited on the shells. 


(Here follows diagram marked p. 1685.) 


1686 Having thus described my invention, I claim as new and 
desire to secure by letters patent: 

The lining or coating of the interior of soda-water fountains or 
retorts with shells of tin or other suitable metal, subjecting the 
latter to hydraulic or other pressure when fitted or adjusted in the 
fountain or retort and then electro-plating them, substantially as and 


for the purpose set forth. 
WILLIAM GEE. 


Witnesses : 
WM. T. McNAMARA. 
ALEX. F. ROBERTS. 


1687 Derenpant’s Exmipit No.3 J. A.S., Examiner. Dec. 10, 
1880. 


( Vignette.) 
A. D. 1840. No. 8421. 
Manufacture of Soda Water and Bottles for the Same. 


Tyler’s specification. 


To all to whom these presents shall come I, Hayward Tyler, of Mil- 
ton street, Fore street, Cripplegate, in the city of London, brass 
founder, send greeting : 


Whereas I did by petition humbly represent unto her present 
Most Excellent Majesty Queen Victoria that, after considerable ap- 
plication and expense, I had invented “ Certain improvements in 
machinery or apparatus for impregnating liquids with gas, includ- 
ing bottles for retaining, keeping, and preserving liquids so impreg- 
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or other pressure in order to cause the shells to be pressed snugly 
against the internal surface of the fountain or retort. The forcing 
of the water and gas (soda water) into the fountain or retort under 
the ordinary pressure employed will probably be sufficient for the 
purpose. In thus pressing the tin shells or linings against the in- 
ternal surface of the fountain or retort the shells are very liable to 
be ruptured at various points on account of the inequalities of the 
surface against which they are pressed. These ruptures may be very 
small, sufficiently so to escape detection, and still be large enough 
to admit of the iron fountain or retort being appreciably affected 
under the action of the soda water. In order to obviate this diffi- 
culty I electro-plate the tin shellsafter they are subjected to the press- 
ure, the shells oie filled with a silver solution, c, and the polls d d 
of a battery applied as usual, as will be fully understood by referring 
to the drawing. By this means of electro-plating the internal sur- 
faces of the shells all cracks, crevices, &c., will be filled up and a 
coating or lining of silver deposited on the shells. 


(Here follows diagram marked p. 1685.) 


1686 Having thus described my invention, I claim as new and 
desire to secure by letters patent : 

The lining or coating of the interior of soda-water fountains or 
retorts with shells of tin or other suitable metal, subjecting the 
latter to hydraulic or other pressure when fitted or adjusted in the 
fountain or retort and then electro-plating them, substantially as and 


for the purpose set forth. 
WILLIAM GEE. 


Witnesses : 
WM. T. McNAMARA. 
ALEX. F. ROBERTS. 


1687 Derenpant’s Exmipit No.3 J. A.S., Examiner. Dec. 10, 
1880. 


( Vignette.) 
A. D. 1840. No. 8421. 
Manufacture of Soda Water and Bottles for the Same. 


Tyler’s specification. 


To all to whom these presents shall come I, Hayward Tyler, of Mil- 
ton street, Fore street, Cripplegate, in the city of London, brass 
founder, send greeting : 


Whereas I did by petition humbly represent unto her present 
Most Excellent Majesty Queen Victoria that, after considerable ap- 
plication and expense, I had invented “Certain improvements in 
machinery or apparatus for impregnating liquids with gas, includ- 
ing bottles for retaining, keeping, and preserving liquids so impreg- 
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nated ; also in the manner of filling and closing such bottles ;” and 
her said majesty, being willing to give encouragement to all arts and 
inventions which may be for the public good, was graciously pleased 
by her royal letters patent, under the great seal of Great Britain, 
bearing date at Westminster, the seventh day of March, one thou- 
sand eight hundred and forty, in the third year of her reign, for 
herself, her heirs and successors, to give and grant unto me, the said 
Hayward Tyler, my ex’ors, adm’ors, and assigns, her especial license, 
full power, sole privilege and authority, that I or they, by my- 
1688 self or themselves, or by my or their deputies, servants, or 
agents, or such others as I or they should agree with (and no 
others), during the term of fourteen years from the date of the said 
letters patent, should and lawfully might make, use, exercise, and 
vend my said: invention within that part of her said majesty’s do- 
minions called England, her dominion of Wales, and town of Ber- 
wick-upon-T'weed in such manner as _ to me, my ex’ors, adim’ors, and 
assigns, should seem meet, and so that I or they should enjoy the 
whole profit and advantage arising by reason of the said invention 
during the said term of fourteen years, and for that end her said 
majesty required and strictly commanded all her subjects whatsoever 
within England, Wales, and Berwick-upon-Tweed aforesaid that 
they should not, neither directly nor indirectly, make, use, or put in 
practice my said invention or any part thereof, nor in anywise coun- 
terfeit, imitate, or resemble the same, nor make any addition thereto 
or subtraction therefrom whereby to pretend himself or themselves 
to be the inventor or inventors thereof; and whereas the said letters 
patent contain a proviso obliging me, the said Hayward Tyler, par- 
ticulary to describe and ascertain the nature of my said invention 
and in what manner the same is to be performed by an instrument 
in writing under my hand and seal, and to cause the same to be en- 
rolled in her majesty’s high court of chancery within six calendar 
months next and immediately after the date of the said letters pat- 
ent, as in and by the same, reference being thereunto had, will more 
fully and at large appear: 
Now know ye that, in compliance with the said proviso, I, the 
said Hayward Tyler, do hereby declare that my “et invention is 


described and ascertained in the manner following and by the aid. 


of the four sheets of drawings hereunto annexed—that is to say: 
} I will first describe the complete machinery and apparatus 
1689 represented in those drawings, which machinery is constructed 
according to and contains my said improvements, and I will 
afterwards point out the particular nature of these improvements. 
Sheet I, figure 1, is a lateral elevation, and sheet II, figures 2 and 3, 
are end elevations of a complete machine for making what is com- 
monly called soda water, and also for making what is commonly 
called aerated lemonade, which operations, being performed one at 
one end of the machine and the other at the other end thereof, either 
one way may be performed by itself or both operations may be car- 
ried on at the same time. The whole machine is put in motion by 
turning the axes A of the crank C and fly wheel B, either by manual 
labor applied to winch handles at one or both ends of the axes A, 
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as shown in figure 3, or else the axes A may be turned by steam or 
other power in lieu of manual labor. The crank C, by means of a 
connecting rod, D, and lever E, actuates the rods a and b of two 
pumps, F and G, with alternate motion. The pump F is for mak- 
ing soda water—see figures 1 and 2—uand it is also shown in section of 
its real size in figure 4, sheet III. The pump G is for making lem- 
onade—see figures 1 and 3—and it is also shown in section of its real 
size in figure 5, skeet II]. ‘The section pipes d and ec of the two 
pumps F and G draw the requisite supplies of gas and of liquid from 
suitable receptacles, and their forcing pipes, fand g J, convey the 
gas and liquid into two receivers, H and I, which appear like one in 
figures 1,2, and 3, but are in reality distinct vessels. They are 
shown in section of their real size in sheet IV, figure 6, where the 
internal partition which separates them into two vessels is shown. 
Each receptacle has within it a revolving agitator, K, figure 6, con- 
sisting of four blades or vanes projecting out from a_ horizontal 
axes, h, which is situated in the centre of the receiver, and one 
end of each axis passes through a stufting box or collar of Jeather 

to the outside, and on that end of the axes is fixed a 
1690 grooved pulley wheel 4, figures 1, 2, 3, to be turned round 

by an endless band from a corresponding pulley wheel, 2, fixed 
on the main axes A of the crank 7; or, note, the wheels h and « may 
be cog wheels with intermediate cog wheels to transmit motion from 
one to the other instead of an endless band. The gas which, together 
with the liquid, is forced by either pump F or G into the corre- 
sponding receiver H or [ is retained therein until it becomes ac- 
cumulated to a very great degree of compression, and the agitation 
of the liquid by the continual revolving motion of the four blades 
of the agitator K causes ihe Hquid to absorb the gas so as to become 
impregnated therewith. q, figures 1, 2,3, is a safety valve to each 
receiver to permit the escape of superabundant gas and avoid burst- 
ing the receiver in case the compression should be too great. A pipe 
proceeds from the lower part of each receiver, H H 1, one towards 
one end of the machine and the other towards the other end, and 
each pipe ends with an upright spout, L or M, to which a bottle is 
to be applied to receive the liquid which has been impregnated with 
gas, and on opening a cock or screw stop valve, l or m, just above 
the spout L or M the liquid is allowed to pass out from the receiver 
into the bottle, all which, being the well-known mode of making 
soda water, requires no further explanation. The pump F, for mak- 
ing soda water, operates by an inverted cylindrical plunger, N, which 
is fitted into a leather collar at the lower end of the pump barrel F, 
the lower end of the plunger N being fixed to a horizontal cross-bar 
n, figures 1 and 2, which is suspended by two side rods, 0 0, from an- 
other cross-rod, r, to the middle part of which the double pump rod 
a a is jointed, in order to suspend the plunger N from the lever E, 
so that it may be moved up and down therewith. ‘Fhe pump F 
takes in gas and liquid from its suction pipes d into its barrel F 

when the plunger N moves downwards and that gas is com- 
1691 pressed as the plunger ascends again and is then forced in its 
compressed state, together with the liquid, out from the 
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upper end of the barrel F through the forcing pipe f into the receiver 
H. The interior construction of the pump F is explained by figure 
4, sheet III, where the plunger N and the collar of leather through 
which it works is clearly shewn with the screw gland by which the 
leathers are held in place at the lower end of the pump barrel F, 
which barrel is held fast by its projecting flange or case standing 
upon and fastened by screws to a fixed cross-bar of the framing, as 
shewn in figures 1 and 2. The pump has two suction valves, P and 
Q, and two distinet suction pipes, p and d, one bringing gas from a 
suitable receptacle and the other bringing liquid from a suitable re- 
ceptacle. The gas and liquid are not brought together until they 
enter into the barrel F. The two suction valves, P and Q, are ex- 
actly alike, and then operate together simultaneously. They are 
situated in two valve chambers, R and 8, which are joined to the 
barrel F at opposite sides thereof at about half way up the height 
of the barrel. The valves P and Q are conical plugs fitted into cor- 
responding conical seats at the lower part of their valve chambers R 
and S, and the upper ends of the valves P and Q are four leaves which 
fit into the cylindrical interior of the valve chamber so as to retain the 
valves in perpendicular positions. The suction passages connect with 
the two suction pipes p and d below the sealed seats, and the hori- 
zontal side passages proceed from the valve chambers R and § 
above those seats to enter into the barrel Ek. The upper ends of 
the valve chambers R and S are closed by screw plugs, which can 
be removed when required to give access to the valves. The pump 
has only one forcing valve, T, placed in a valve chamber, V, at 
the upper end of the barrel F, its construction being similar to the 
other two valves, P and Q. ‘The exit passage from the upper end of 

the barrel E is beneath the conical seat into which the conical 
1692 plug of the valve T fits, and the forcing pipe fis connected 

to the upper end of the valve chamber V by a union joint. 
The valve chamber V is joined to the upper end of the barrel by 
screwing. The pump G for making lemonade is double acting, or 
in fact it is two distinct pumps combined in one barrel, G. At the 
upper part of that barrel is a collar of leathers in which a cylindri- 
cal plunger, W, is fitted, and the upper end of the plunger W being 
jointed to the lower end of the double pump rod 6 4, figures 1 and 3, 
the plunger is moved up and down in its said collar of leathers, and 
at the lower end of the plunger is a piston, U, which fits into the 
barrel, and the plunger W and piston U together act as a forcing 
pump at the upper end for liquid (but not for gas). The interior 
construction of the pump G is shewn in figure 5, sheet III. When 
the plunger W, with its piston U, is moved down it takes in liquid 
from a suitable receptacle through its suction pipe e and suction 
valve s into the upper part of the barrel G; but when the plunger 
W, with its piston U, is drawn up it displaces that liquid from the 
barrel G and forces it out through the forcing valve 6 and forcing 
pipe g into the receiver I, that being one action of the pump G. The 
other action is produced entirely by the piston U, which is sur- 
rounded with double-cupped leathers fitted into the barrel G, and 
the piston U is fixed to the lower end of the plunger W, which serves 
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as a piston-rod for it to move it up and down in the barrel G. When 
the piston U is drawn up it draws in gas (but without liquid) from 
a suitable receptacle through its suction pipe ¢ and suction valve u 
into the lower part of the barrel G, beneath the piston U, and when 
that piston is forced down it compresses the gas which is beneath it, 
but then forces the same in its compressed state through the forcing 
valve v and forcing pipe j up into the receiver I, wherein the liquid 
und compressed gas come together for impregnating the liquid 

1693 with gas. The upper end of the plunger W has a stem, w, 
projecting up above the joint of the double pump rod 6), 

and that stem, w, is received in a fixed guide to keep the plunger per- 
ndicular when it moves up and down. There is no connection 
icone the two pumps F and G, or their respective pipes, and they 
have nothing in common except being mounted in the same frame 
and actuated by the same lever E; but, note, they may be in two 
distinct machines, one for making soda water and the other for 
making lemonade, if that be preferred. One of those machines 
would be the same as figures 1 and 2 would be if the pump G and 
its pipes, together with its rods band receiver I and pulley or 
cog wheel ¢ (for turning its agitator) and its spout and cock m M, 
were wholly removed or omitted; that would be a machine for 
making soda by the pump F and receiver H, which would be re- 
tained, and its spout and cock! L. The other machine would be 
the same as figures 1 and 3 would be if the pump F and its pipes, 
together with its rods a a and receiver H and pulley or cog wheel ¢ 
(for turning its agitator) and its spout and cock / L, where wholly 
removed or omitted; that would be a machine for making lemonade 
by the pump Gand receiver I, which would be retained, and its 
spout and cock m M; or if the machine is constructed as repre- 
sented in the drawings either pump can be detacthed by disjointing 
its pump rod aaor 6b from the lever E, and removing the .end- 
less band from the two wheels i & belonging to the pump which is 
so disconnected ; and, note, although I have mentioned soda water 
and aerated lemonade, that is the only by way of example, for either 
kind of pump, F or G, may be used for impregnating with gas any 
kind of liquid that is or may be required to be so impregnated for 
any useful purpose, and that with any kind of gas wherewith it 
is desirable to impregnate a liquid for any useful purpose, 
the apparatus for and the mode of obtaining and _preserv- 
ing such gas being the same as is usually practiced, 

1694 and the gas is to be conveyed from the receptacle wherein it 
is collected or retained by a pipe which joins to one or other 

of the suction pipes d or p of the pump F on the suction pipe c of 
the pump G, and so of the liquid. It is to be pressed or retained in 
a suitable receptacle, as usual, and conveyed therefrom by a pipe 
which joins to the contrary one of the two suction pipes d or p of 
the pump F to that one of those two to which the gas pipe before 
mentioned is joined, or to the suction pipe e of the pump G, and 
each of the said suction pipes d, p, c, and e (as well those for gas as 
for liquid) is provided with a regulating cock having a handle to 
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open or shut it, and a dial plate with an index to show how much 
the cock is opened, as is apparent in the drawings; and by due regu- 
lation of the opening of the cocks for gas and for liquid the relative 
quantities of each is admitted into the pump, the admission of gas 
being regulated so as to keep up the accumulation of gas within the 
receiver to its intended degree of pressure, as is shewn by the safety 
valve q being always nearly on the point of lifting to allow gas to 
escape, but without allowing any considerable quantity to escape in 
waste, all of which is well known in the management of ordinary 
mechinery of a like nature; and respecting the double-acting pump 
Gi it is to be further observed that its piston U operates as a forcing 
pump, with a barrel of the diameter of that piston, to compress and 
force gas in the lower part of the barrel G beneath the piston U ; 
but the conjoined action of the plunger W and piston U, which 
forces liquid, operates only by the difference between the area of the 
piston U and of the plunger W, which difference, by using a larger 
plunger, may be rendered as small as is desirable to suit the small 
quantity of liquid that is required in proportion to the larger quan- 
tity of gas. The valves of the pump G, figure 5, are in the same 
construction as already described, and may have screw plugs 

over them, as there shewn, to give access to them when re- 
1695 quired; or the forcing pipes y and g may be connected by 

union screw joints, as shewn by the separate figures—tigure ¢ 
and figure v—to the upper ends of the valve chambers, wherein 
the valves ¢ and v are contained. This mode of connection is 
shewn in figures 1 and 5, and then there will be no lateral pipes, 7 
and g, from the valve chambers, as in figure 5; also the suction 
pipe ¢, figure 5, is really in a direction at right angles to what is 
there shown, as is explained by figures 1 and 5. The suction valve 
u, tigure 5, is lodged in a cell at the bottom of the barrel G, with a 
perforated cover screwed into the cell over the valve to limit its 
rising motion. The liquid in the upper part of the barrel G will 
keep the cupped leathers of the piston + moist, so as to render them 
air-tight and to prevent the passage of gas by the piston. The 
double receiver H I is sufticiently explained by figure 6, sheet 
IV. The central partition is common to both receivers, which are 
both of a hemispherical form, and fastened to the partition by 
screws and flanges. The four projecting blades or vanes of each 
revolving agitator K are perforated with holes, as shuwn in figure 
6, and the four vanes of each agitator K produce a more effectual 
agitation than two blades or vanes as commonly used, and that 
agitation facilitates the absorption of the compressed gas by the 
liquid; and, note, in ordinary machines, as heretofore constructed, 
for making soda water the pump has but one suction valve to 
take in both the gas and the liquid; for although there are two 
separate suction pipes coming from the two receptacles for gas and 
for liquid, with a regulating cock in each pipe—one for regulating 
the flow of gas, the other for liquid—yet those two pipes join into one 
in the passage that is beneath the conical seat of the suction valve, 
and there is only one such suction valve for both gas and water. 
Part of my said improvement is to employ two suction valves, P and 
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Q, as already described, one for gas and the other for liquid, 
1696 which I find to operate with more certainty than one valve 

with two valves. On my plan there is no admixture of the 
gas and liquid until they both get into the barrel of the pump, but 
with only one suction valve the gasand liquid mix together beneath 
that valve which has to operate on a mixture of gas and water, and 
does not operate so well as two will do; and, note, in the usual mode 
of making aerated lemonade or other aerated liquids which are not 
quite limpid like water, but have any degree of viscidity, it would 
not answer to pump both the gas and the liquid together through 
the same pump into the receiver in the manner of making soda 
water, because the viscid liquid, in passing along with the gas 
through the valves and pipes, would, by action of the pump, become 
converted into a froth unfit for bottling; wherefore it is usual to 
introduce a proper quantity for a charge of the liquid into the re- 
ceiver, and then to force gas into the remaining upper part of the 
receiver until a suitable compression of the gas 1s préduced for im- 
pregnating the liquid therewith by aid of the agitation by the re- 
volving agitator, and then the drawing-olf and bottling of that 
charge of impregnating liquid is commenced, but as soon as the said 
charge is drawn off from the receiver the operation must be inter- 
rupted in order to introduce a fresh charge of liquid into the re- 
ceiver, and also gas is wasted ; or in some cases gas and limpid water 
are pumped into the receiver together in the same manner as for 
making soda water, so as to impregnate that water with gas, and 
then previous to bottling the same a suitable small portion of strong 
syrup of lemonade or other liquid duly prepared is put into each 
bottle, which is then filled up with the said water impregnated with 
gas, and, by the admixture thereof with the said portion of prepared 
liquid previously put into the bottle, the ty ren aerated lemonade 
or other like liquor is produced, but this latter mode of proceed- 

ing is not much approved. Now, another part of my said 
1697 improvement is the double-acting pump G already described, 

whereby gas and liquid are continually pumped into the re- 
ceiver in due quantities, but without any admixture of the gas and 
liquid being permitted until they meet together in the receiver, the 
gas being compressed by itself, and then forced, in its compressed 
state, into the receiver before the liquid meets it, and by that means, 
the objection of the liquid being converted into froth, is so far obvi- 
ated that the operation of making aerated lemonade or of impreg- 
nating viscid liquids with gas may be carried on without interrup- 
tion, but continuously in like manner as in making soda water ; and, 
note, although I prefer the double-acting pump G for this purpose, 
vet, as before mentioned, that pump G is, in fact, two distinet pumps, 
although combined in one barrel, and therefore the same effect may 
be obtained by using two distinct pumps, one of the two being a 
small-sized pump for forcing the liquid into the receiver and the 
other a larger-sized pump for compressing gas and forcing the same, 
in its compressed state, into the said receiver; those two pumps being 
both worked by the same machinery, so as to keep time one with 
the other, will force into the receiver the proper relative quantities 
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of compressed gas and liquid, the exact regulation of those juanti- 
ties being obtained by due adjustment of a regulating « «k in the 
suction pipe which conveys gas to one cock and of a lik« regulating 
cock in the other suction pipe which conveys liquid to the other 
pump. 

Twosuch pumps may be constructed according to any well-known 
manner of forcing pumps. A very suitable construction for the 
smaller pump for the liquid will be the same as an ordinary plunger 
puwrp which is used in common soda-water machines, but with a 
small-sized plunger, and the other pump for the gas may be of the 

same construction, but with a plunger of larger size, or else 
1698 the pump for the gas may be of the same construction as 

figure 5 would be if the collar of leathers and valve boxes at 
the upper part of the barrel G were omitted, leaving that barrel open 
at the top in the manner of an ordinary forcing pump. One of the 
said two pumps may be placed in the situation of the pump F, figure 
1,and worked’by the pump rod aand the other of those pumps may 
be placed in the situation of the pump G in the said figure and 
worked by the pump rod 6. 

The forcing pipes form both those pumps, being joined to the 
same receiver, either II or I, but only one of them, the other being 
omitted, together with its spout, stop cock m M orl L, one of which 
is retained for bottling the liquid, which is impregnated with gas. 
A machine so constructed would do for making either soda water 
or lemonade by turns, and it is another part of my said improve- 
ments to employ two distinct forcing pumps in manner aforesaid, 
one for liquid and the other for gas, in order to foree due quantities 
of each into the same receiver without allowing the liquid to mix 
with the gas until the gas is become compressed, and in cases where 
peculiar-flavored liquids are required to be impregnated with gas 
or whenever there is apy risk or apprehension that the liquid would 
receive the slightest taint from the interior surface of the receiver, 
which is supposed to be tinned as usual, the receiver itself being 
made of copper or else of brass, or of an alloy of copper and tin, 
ealled gun metal, or whenever the liquor would cause an objection- 
able flavor in future by adherence of some of the liquor to the in- 
side of the receiver, in such cases I make the receiver to contain an 
interior vessel of glass, pottery, or clean metal within it for holding 
the liquid, as represented in section —, in figure 7, sheet III, where 
H is the receiver, made of sheet copper, in a cylindrical form, with 
the hemispherical top and bottom, the top dome being removable 

by withdrawing the screws from the flange joint 2.7, by which 
1699 the said dome is fastened to the receiver, and thus an interior 

vessel, XN X, of glass or other suitable substance ean be intro- 
duced into and shut up close within the receiver IL by replacing 
and screwing down its dome top by serews of the flange joints 2 2, 
there being no fastening or connection of the said interior vessel wz 
with the reeeiver, which has the usual conneetion of a pipe to con- 
vey compressed gas into it from the pump; also for a safety-valve, 
but no pine for eapweyting Eeuid inte it Distead of cat ii has a 
shurt neck, ¥,1n the dome top, closed with a screw tap, which can 
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be removed in order to pour in the liquid through a corresponding 
hole or neck in the interior vessel xk by means of a funnel, so as 
to fill the same without any of the liquid coming in contact with 
any part of the receiver H. Then, the neck Y being closed and gas 
being forced into the receiver by the pump as usual, that gas will 
become compressed in the space around the interior vessel X X, be- 
tween it and the receiver H, and will press on the surface of the 
liquid contained in the interior vessel, so as to impregnate the same 
with the gas, which being done after due time, then the impreg- 
nated liquid can be drawn off for bottling through a pipe, z, which 
descends within the interior vessel X nearly to the bottom thereof, 
the upper end of the said pipe z passing through a hole or neck in 
the upper end of the interior vessel and being joined to the pipe Y, 
which proceeds from the receiver for drawing of liquid therefrom 
for bottling. On opening the cock in that pipe y the impregnated 
liquid will be forced up through the pipe z by the pressure of the 
gas on the surface of the liquid in the interior vessel X X until the 
same is emptied as low as the lower end of the pipe z, and when a 
charge of liquid has been thus impregnated and disposed of, then a 
fresh charge of liquid is to be introduced as before. The pipe z may 
be of glass or of tin or silver, and the pipe y may be tin or lined 
with tin or with silver, and the interior vessel mav be made 
1700 of tin or may be silver or plated with silver, as may best suit 
the purpose, and if a variety of liquids which are liable to 
give taste to the vessel are to be impregnated from time toe time a 
distinct interior vessel may be kept for each liquid and changed 
when required by opening the flange joint x 2, and if agitation of 
such liquids is required a revolving agitator may be applied by 
vanes projecting out from the — z, which will serve as an axis, and 
that part of the pipe y to which it is joined must be fitted through a 
stufling-box, so as to permit of being turned from the outside. 

It is another part of my said improvements to apply such an in- 
terior vessel as aforesaid, respecting bottles for retaining, keeping, 
preserving liquids impregnated with gas, and in the manner of fill- 
ing and closing such bottles, and my improvement therein, which 
is included in the invention for which the said letters patent were 
granted to me. I make such bottles with an additional small neck 
at the bottom or opposite end to that where the usual neck is made. 
See a section of the real size, figure 8, sheet IV, where Z is the said 
additional neck, having a very small passage into the bottle; but the 
outer orifice of that work is adapted to be stopped by a small cork, 
which, after being driven in, is tied in and secured by a wire in the 
usual manner of fastening the corks of soda-water bottles. The use 
of such additional neck Z is for filling the bottles with the liquid 
impregnated with gas, the usual large neck being pretiously closed 
with a proper cork, driven in very tight and tied in and secured 
with wire. 

Then the bottle is held in an inverted position and its small ad- 
ditional neck Z applied to the spout M or L, Figure 1, of the ma- 
chine, Weich snout 1s adapted to rit in the interior of the neck Z, at 
the outer orifice thereof, where the smail cork is to enter, <he 
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s;out being covered with leatlier, as usual, to render the fitting 
tight. 
1701 The new manner of filling the bottle consists in doing it 
| at this additional small neck Z, through the contracted ori- 
fice thereof, instead of at the usual large neck, and when the bottle 
is so filled a smal! cork is properly inserted into the small neck Z, 
and driven in tight, then tied and fastened by wire, all which can 
be done with less loss of gas than usually takes place in filling at the 
ordinary large neck, and closing the same with its cork, and although 
it is thought requisite to have a neck and cork of the usual size, to 
enable the contents of the bottle to be poured out quickly after the 
cork is removed, nevertheless that usual size of neck is larger than 
would be desirable for filling the bottle, and it is an improvement 
to have a small additional neck, Z, for filling the bottle, together 
with the usual large neck for emptying the bottle. 

Having now described my said improvement, I, the said Hayward 
Tyler, do hereby declare that the new invention, whereof the ex- 
clusive use is granted to me by the said letters patent, consists, 
first, in the improvement hereinbefore described, and represented in 
P Q, Figure 4, of applying two distinct suction valves to the forcing 
pump, by which gas and liquid are to be forced together into a | 
receiver for the purpose of impregnating such liquid with the gas, 
one of those suction vatves. being for .the gas and the other for the 
liquid. 

Second. In the improvement hereinbefore described, and repre- 
sented at Fig. 5, of a double-acting forcing pump, by which gas and 
liquid are to be forced separately into the reservoir for the purpose 
of impregnating such liquid with the gas, but without allowing the 
liquid to mix with the gas until the gas has become compressed. 

Third. In the improvement, hereinbefore described, of applying 
two distinct single-acting force pumps for the same purpose as sec- 
ondly mentioned, one of these pumps being for gas and the other 
for liquid. 


(Here follow diagrams marked pp. 1702, 1703, 1704, & 1705.) 


1706 Fourth. In the improvement, hereinbefore described, as 

represented at Figure 7, of applying an interior vessel within 
the receiver to contain the liquid that is to be impregnated with 
as. 

Fifth. In the improvement, herein described, and represented at 
Figure 8, of an additional small neck to the bottles for retaining, 
keeping, and preserving liquids impregnated with gas, and filling 
the bottles at that neck and closing the same with a smaller cork 
than usual to avoid loss of the gas. 

In witness whereof I, the said Hayward Tyler, have hereunto set 
my hand and seal this seventh day of September, one thousand 


eight hundred and forty. 
[u. 8] HAYWARD TYLER. 


a 
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Signed, sealed, and delivered by the said Hayward Tyler, in the 


presence of— 
CHAS. EVANS, 
2 Grays Inn Square, London Sol’r. 


And be it remembered that on the seventh day of September, in 
the year of our Lord 1840, the aforesaid Hayward Tyler came be- 
fore our said lady the Queen, in her chancery, and acknowledged — 
the specification aforesaid and all and everything therein contained 
und specified in the form above written ; and also the specification 
aforesaid was duly stamped according to the tenor of the statute 
made for that purpose. 

Inrolled the seventh day of September, in the Jyear of our Lord 
one thousand eight hundred and forty. | 


1707 DEPARTMENT OF THE INTERIOR, 
Unitrep STATEs PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed isa true copy from the bound 
volumes of the library of this office of the drawing in the matter 
of the English letters patent granted H. Tyler March 7, 1840, No. 
$421. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this eighth 
day of April, in the year of our Lord one thousand eight hundred 
and eighty-two, and of the Independence of the United States the 
one hundred and sixth. 

[SEAL. | E. M. MARBLE, 
Commissioner. 


1708 Exausit No.4. J. A.S., Ex’r. Dec. 10, 1880. 


( Vignette.) 
A. D. 1843. No. 9626. 
Impregnating Liquids with Gases. 
Hicks’ specification. 


To all to whom these presents shall come I, Robert Hicks, of Old 
Burlington street, in the county of Middlesex, surgeon, send greet- 
ing: 

Whereas her present Most Excellent Majesty Queen Victoria, by 
her roval letters patent, under the great seal of Great Britain, bear- 
ing date at Westminster, the eleventh day of February, in the sixth 
year of her reign, did, for herself, her iicirs, and successors, on and 
grant unto me, the said Robert Hicks, her speciai iicense, full power, 
sole privilege, and authority that I, the seid Robert Hicks, my exec- 
utors, administrators, and assigns, and such others as I, the said 
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Robert Hicks, my executors, administrators, or assigns, should at 
any time agree with, and no others, from time to time and at all 
times during the term of years therein mentioned, should and law- 
fully might make, use, exercise, and vend within England, Wales, 
and the town of Berwick-upon-Tweed my invention of “ Certain 
Mprovements In apparatus for impregnating liquids with gases,” 
in which said letters patent is contained a proviso obliging me, the 
suid Robert Hicks, by an instrument in writing under my hand and 
seal, particularly to deseribe and ascertain the nature of my said 

invention and in what manner the same is to be performed, 
1709) and to cause the same to be inrolled in her majesty’s high 

court of chancery within six calendar months next and im- 
mediately alter the date of the said in-part-reeited letters patent, as 
thi aha by the same, reference being thereunto had, will more fully 
and at large appear: 

Now know ve that, in compliance with the said proviso, I, the 
suid Rovert Hicks, do hereby declare that the nature of my said in- 
vention and the manner in which the same is to be performed are 
particularly described and ascertained in and by the following de- 
scription thereof—that Is to sav: 

ln the description of my “Improved apparatus for impregnating 
liquids with gases” | will, in the first place, mention the vessel in 
Which | generate or disengage carbonic-acid gas, and which I de- 
nominate “ the cenerator.” This generator Mav vary in size, but 
must be manutactured of suitable materials and of sufficient strength 
for the purpose intended. Thus, the one | make use of is a cast- 
Iron evlinder an inch thick, two feet deep, and one foot diameter, 
Inside measure. its upper and lower edges have flanges upon them 
two inches wide, in addition to the substance of the evlinder, which 
has been turned to a face, and together present a surface of about 
threeinches. The top and bottom of the said eylinder are also of cast 
Iron, and are each one inch and a half thick, and have their corre- 
sponding surfaces to the edges and flanges of the evlinder turned so 
as to forma metallic fit between them. They are fastened on the 
cylinder by screw clamps. This outer evlinder is lined by a leaden 
one, closely fitted to it, the seams of which are burned together in- 
stead of being soldered. The edges, both at top and bottom, of this 
leaden cylinder are turned back so as to overlap the flanges of 
the iron cylinder, and a leaden top and bottom are laid over 
them of suflicient diameter to cover the flanges; then, on the 
outside of them are placed the cast-iron top and bottom, 
which are drawn down close upon the flanges of the cast- 

iron evlinder, with the leaden #anges above mentioned in- 
1710 tervening ; this is effected by the screw clamps before men- 

tioned. Into the upper third part of this generator is fitted 
a leaden cullender, perforated throughout with small holes, into 
which I put lumps of carbonate of lime for the purpose of satu- 
rating any hydrochloric acid that might otherwise pass over into 
“the receiver” with the carbonic-acid gas when that acid is made 
use of. Into my generator | have “an agitator” fixed vertically, 
one end of its shaft projecting through the centre of the lid and the 
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other end sinking into the leaden socket fastened to the centre of 
the bottom; onto the end of the shaft of the agitator, projecting 
through the lid of the top, is fixed a wrench handle. A stuffing 
box is introduced into the hole in the centre of the lid or top for 
the upper part of the shaft to work in. ‘To one side of the shaft, 
near to its bottom or lower extremity, is fixed a paddle board cov- 
ered with lead, with its face looking obliquely upwards, so that when 
the shaft is made to revolve (by turning the handle) it may sweep 
up the carbonate of lime or any other carbonate I might make use 
ot, thus effectually mixing it with the acid employd for generating 
or disengaging carbonic-acid gas. The shaft and paddle board of 
my agitator are constructed of wood. Connected to the generator 
is a small glass pump packed with asbestos for pumping the hydro- 
chloric acid into it. The cylinder of the pump is about four inches 
and a half long and an ineh and a half diameter, inside measure ; 
its ejection pipe passes into the lower part of the geherator, and 
conveys at each stroke of the pump about four ounces of acid, and 
if the hydrochloric acid of commerce, sp. gr. 1.1060, is used (which 
I use) about four hundred and eighty-five inches of carbonic-acid 
gas will be disengaged from the carbonate of lime by the action of 
the said four ounces of hydrochloric acid thrown in by every full 
stroke of the pump. A pressure gauge of ordinary construction is 

connected to the generator ; its object will be readily conceived 
1711 by practical men ; therefore explanation of its use and action 

are rendered unnecessary. <A leaden tap is introduced and 
securely fixed into one side and near to the bottom of my generator 
for the purpose of drawing off the chloride of calcium or muriate 
of lime or other residua, when in a fluid state, from time to time, as 
may be required. My generator will contain about nine gallons 
five pints and a half. 

Having now sufficiently described the gas generator that I em- 
ploy, I will proceed to speak of the “receiver” that is connected 
thereto. This vessel contains the water—common soda water—or 
other fluids impregnated with carbonic-acid gas, and is connected 
to the generator by means of a leaden or other suitable pipe, which 
passes off from the upper part of the generator and enters the re- 
ceiver near to its bottom, terminating in a rose full of small holes, 
similar to the rose upon the spout of a common watering pot. The 
receiver must be manufactured of suitable material and of sufficient 
strength to bear the pressure of from six to eight atmospheres or 
more. Thus: the one that I employ is manufactured of cast iron 
lined with tin; it is of a cylindrical form, with separate flat ends, 
constituting its top and bottom (as it stands on one end); it is put 
together in the same manner as the generator, and is of the sume 
substance of metal, the tin lining or vessel being also connected to 
it in the same way as the leaden vessel is to the generator, and the 
seams of its cylinder being also burned together. My receiver is 
four feet deep and one foot in diameter, inside measure, and holds 
nineteen gallons and three pints, or thereabouts. A pressure gauge 
is connected to it as well as to the generator. A common force 
pump is attached to it, and is made use of to pump water or other 
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fluid when employed into it, the spout or ejection pipe of the said 
pump terminating by a rose, similar to the one before described, ex- 
cept that the holes in it are rather larger and entering the receiver 

at its upper part, so that the water or other fluids may shower 
1712.) down upon the gas when the pump is in action. When five 

atmospheres of carbonic-acid gas, more or less, as may be 
intended and indicated by the pressure gauge, are allowed to pass 
into the receiver from the generator aforesaid I introduce the water 
or other fluid that I may be making use of in the manner above 
explained, filling the vessel with it two-thirds full or less as I may 
wish. In my receiver there is a common wooden agitator fixed, 
one end of its shaft projecting into a socket made of tin and fastened 
on the inside and in the centre of its bottom and the ether end 
of the shaft passing through a stutting box which is fitted and made 
secure in a hole in the centre of the top of the said receiver. Onto 
the extremity of the end of the shaft projecting through tbe stuffing 
box is fixe] the wrench handle for revolving the agitator when 
required. : 

The description of the receiver being finished, I will proceed, to 
explain the nature of my invention appertaining to the “ bottles” 
made for containing aerated water, common soda water, or other 
fluids impregnated with carbonic-acid gas or any other gas or gases. 
The bottles vary in size; may be manufactured of glass or other 
suitable materials, constructed sufficiently stout for resisting the 
pressure of the gas or gases contained in them. The bottles that I 
make use of are of two different sizes; the larger are made of green 
glass, the smaller of flint glass, white or colored, and common green 
glass. The larger hold about. three gallons and the smaller ones 
about ten ounces or half a pint. The former I] denominate “ reser- 
voir bottles ” and the latter “ portable bottles.” Both are constructed 
upon similar prineiples, but [ have adopted new combinations to 
make up or constitute these bottles which will be explained in the 
sequel. The reservoir bottles, when made of glass, are of a spheri- 
‘al form and very stout, the glass being nearly an inch thick in 

every part of the globe of the bottles; but I propose to man- 
1715) ufacture some of the reservoir bottles of sheet tron and to 

enamel their insides, in which case their form may vary, but 
due regard must be had to their strength; in this case [ make them 
in two parts, with flanges, and interpose between them a leather or 
other suitable washer and pass bolts through them, which are fast- 
ened by screws or other suitable means. ‘Tin vessels put together in 
the same way might answer the purpose, or copper ones lined with 
tin in the same manner as the receiver. The portable bottles, when 
made of green glass, are of the same substance as the common soda- 
water botiles and of somewhat the same form, but when made of 
white glass they are thicker, and some of them are of similar shape 
to the green glass one and others vary, inasmuch as they have feet 
upon them, and are either of plain or cut glass. 

In every variety of combination-to make up these bottles (except 
when the ordinary soda-water bottles are made use of as hereinafter 
described) the mouths of themn are formed without lips or flanges, 
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theorifices in the said mouths are a little more only than three- 
eighths of an inch in diameter, and the aperture through the necks, 
until they reach the upper part of the bodies of the bottles, are of 
the same diameter as near as possible. On the outside of the mouths 
and necks coarse screws are formed either by pressing them into a 
mould while the metal or glass is hot or by cutting them afterwards. 
To these male screws thus formed on the outside of the mouths and 
necks of the bottles metallic caps are screwed on, having had cor- 
responding female screws cut into them. Just before screwing 
them on some recently-melted shellac or other suitable cement is 
poured into them, by which means the caps are well screwed over 
the mouths of the bottles. 
In the first variety of combination for forming my bottles | will 
describe the connection of taps for drawing off the contents of the 
bottles with the caps above mentioned. They are made as 
1714 follows: The caps have holes made through their centres 
nearly three-eighths of an inch in diameter, which are tapped 
with a screw tap throughout the whole length of their heads or solid 
arts (about an inch in length), which stand above the screws that 
— been cut in their lower or under parts for fastening them onto 
the bottles, and which have already been ncticed. Into the lower 
orifices of the female screws that have been tapped through the heads 
or solid parts of the caps tubes are introduced and are firmly screwed 
by corresponding male screws that have been cut upon one of their 
ends; this is done before the caps are cemented over the tops of the 
bottles. These tubes pass through the orifices in the mouths and 
the apertures in the necks of the bottles, and are of such length as 
to reach nearly to their bottoms. Into the upper orifices of the female 
screws aforesaid taps are firmly screwed by their corresponding male 
screws; leather washers are put over the screws so that when the 
taps are screwed into the caps they become compressed between the 
anges of the taps at the termination of their screws, and the flat 
tops of the caps thus forming close joints so as to prevent leakage 
at this part of the connection when the tap is turned off. To my 
“ reservoir bottles,” with the taps affixed, as just described, I have 
additionally a side screw pin (made of steel or silver) passing into 
one side of the cap and intersecting the opening of communication 
in the said cap between the tap and the tube, acting upon the prin- 
ciple of the screw pin in the portable gas screw tap; in this case it 
is intended as a safety plug; also to prevent leakage, which might 
possibly happen without such a safeguard. It would, of course, be 
necessary before turning on the tap for drawing off the contents of 
the bottle to open this valve by withdrawing the screw a little. In 
my smaller portable bottles I have not adopted this arrangement, as 
I only fill them when required for more immediate use. 
ip fF I wish to state that in the bottles 1 use under the arrange- 
ment just described the caps are made of tin, and the taps are 
of the same metal, except their keys, which are of brass, but covered 
with plates of silver in those parts which revolve in the shells of the 
taps, as well as the orifices through the said keys, being lined also 
with silver tubes, which are connected to the plates aforesaid by 
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means of silver solder. The tubes passing into the bottles are of 
silver. The metallic parts of this arrangement of bottles might be 
entirely of silver or of other suitable materials. 

Having now described my arrangement in the connections of 
taps to the bottles, it remains only to show or explain how the said 
bottles are connected to the receiver in order to fill them with aerated 
water, &c. From the bottom of the receiver passes out a tube that 
is connected by a union joint or otherwise to the tap of the reservoir 
bottles or that of the portable bottles when the latter is filled from 
the re-civer. This pipe, which is made of tin, has a screw tap con- 
nected to it upon the principle of the portable gas screw tap before 
mentioned, which was contrived some years ago, and is well under- 
stood by engineers and other practical men; it is here used to pre- 
vent leakage from the receiver when its contents are not being drawn 
into the bottles. There is also connected to this said pipe another 
tap of ordinary construction, and is for the purpose of drawing off 
the aerated water or other fluids from the receiver. When this tap 
is in use the valve of the portable gas tap is open and remains vpen 
during the time of filling the bottles. Here ends my description of 
the first variety of combination for forming my bottles. 

My second variety, which I will now explain, is somewhat upon 
the same principle as the first; I have, for instance, fitted into that 
part of the cap that stands above the screw whereby it is united to 

the bottle in the way before mentioned a conical plug, with 
1716 its base downwards, which has a hole drilled up its centre for 

half its length to meet a hole at right angles to it, drilled 
through its side, and, corresponding to this last hole, there is one 
through the side of the cap, which communicates with a tube screwed 
over it into the said cap that forms a spout through which the 
aerated water or other fluids pass. This tube or spout, after passing 
from the cap horizontally two or three inches, is bent downwards at 
an angle of about forty-five, and terminates in a conical-shaped ex- 
tremity, with its base at the end, and about an inch long, thus form- 
ing an open mouth for the reception of the end of the pipe, through 
which the bottle is filled by the receiver, and into which also a cor- 
responding tube connected to the cap, covering the mouth of the 
portable bottle and forming its spout, is inserted when it is intended 
to fill the said portable bottle with aerated fluid of any kind from 
the reservoir bottle. The upper part of the plug, projecting about 
three-quarters of an inch above the top of the cap, has a screw cut 
upon that part of it just above said cap, upon which a collar is 
screwed by a corresponding female screw that has been cut in it. 
The object of this collar is to prevent the plug from falling from its 
seat when not maintained there by the pressure of gas contained in 
the bottle (as, fer instance, when the bottle is empty). The apex of 
the plug is cube shaped, over which is applied the corresponding 
hole in the key or wrench for turning the plug, so as to bring its 
lateral hole in correspondence with that of the cap when it is wished 
to draw off the contents of the bottle, and in the contrary direction 
when it is desired to cut off the supply. Under this arrangement 
the tube that passes into the bottle nearly to its bottom is screwed or 
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fastened into the base of the plug instead of being screwed into the 
cap, as under the former arrangement, and all the metallic parts in 
this variety of combination for forming my bottle are made of tin, 

except the plug, which is covered with a plate of silver, but I 
1717 do not confine myself to the employment of this metal, as 

there are other suitable materials. It remains only to speak 
of the connection of the bottles in this arrangement to the receiver 
in order to fill them. A piece of tin or silver pipe, with one end 
formed into a conical shape, so as to correspond with the mouth at 
the end of the tube or spout of the reservoir bottle, into which it is 
well fitted, is connected at the other end by the union joint that is 
already partly attached to the pipe issuing from the receiver, and 
which pipe in all its parts has already been fully described. 

In my third variety of combination for forming bottles conical 
plugs are introduced into the caps above the screws that unite them 
to the tops of the bottles and form valves there opening inwards. 
The valves are kept closely shut by the pressure of the gas in the 
bottles when they contain aerated water or any other fluid impreg- 
nated with gas, and they are opened by depressing the conical plugs 
aforesaid, which have rods or wires attached to their apices, and 
which pass upwards through holes in the centre of the caps that 
have stuffing boxes fixed in them, and afterwards terminate in but- 
tons sufficiently strong to bear the requisite pressure for overcoming 
that of the gas in the bottles upon the basis of the said plugs. There 
are holes in the sides of the caps, which have free communication 
with the inside of the bottles when the plugs are pushed down by 
pressing on the bottles aforesaid with the hand. This communica- 
tion takes place through the tubes that pass into the bottles nearly 
to their bottoms, the upper ends of which screw into tin or silver 
plates or plates made of other suitable material that rest upon the tops 
of the bottles. There are small coils of wire, forming springs, 
passing round the rods above the tops of the caps reaching 
to the buttons, by the elastic force of which the plugs are 
maintained in their seats when the aerated water or other 

gaseous fluids are drawn off from the bottles. The tubes or 
1718 spouts connected to the sides of the caps are similar to those 

described in the former arrangement. The bottles are con- 
nected to the receiver in order to be filled with aerated water, &c., 
in the same way as under the former arrangement. The metallic 
parts of this combination are tin, except the spring, which is iron 
plated with silver; other suitable metals may be employed for the 
same purpose. The plugs or valves that I employ under this ar- 
rangement are made of India rubber; they may be made of silver 
or other suitable materials. 

In my fourth variety of combination for forming bottles “ cylin- 
drical plugs” are introduced into the caps above their screws, unit- 
ing them to the bottles and form valves opening upwards or out- 
wards; three-fourths of the lengths of these plugs are situated above 
the side holes in the caps and the lower fourth of them projects be- 
low the said holes when the valves are shut; into the bottoms of 
the plugs are attached pieces of leather, being fastened to them by 
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means of shellac or other cement, and when the said plugs are seated, 
which is the case while the valves are shut, these said pieces of 
leather are pressed upon the central holes in the tin plates or other 
suitable plates that rest upon tops of the bottles and to which they 
are also cemented by shellac or other cement. The tin plates just 
mentioned receive the tubes that descend into the bottles in the 
same way as under the former arrangement. The cylindrical 
plugs, besides having leatner attached to their bottoms as above 
mentioned, are also packed with leather in their middle parts to 
prevent leakage. Upon the tops or over these plugs are placed 
springs formed of coils of steut iron wire, which are enclosed in the 
upper parts of the caps by lids that screw upon their tops. The 
elastic force of these stout springs Is sufficient to maintain the plugs 
or pistons in their seats when the bottles are charged with aerated 
water or other fluids impregnated with gas. The aforesaid 

1719 plugs or pistons are raised by means of levers, their long ends 
forming handles and their short ends, which are hook shaped, 
passing through holes in the sides of the caps lodged in niches 
made in the plugs just above their piston parts. There are projec- 
tions cast on the sides of the caps, which have perpendicular fissures 
or grooves made in them for the reception of those parts of the 
lever that form their fulerums, which are fastened therein by pins. 
By depressing the handles of the levers the plugs or pistons are 
raised above the holesin the sides of the caps and the springs above 
become compressed between the tops of the said plugs and the lids 
screwed onto the tops of the caps; the aerated water and other fluids 
impregnated with gas or gases now escape through the tubes in the 
bottles and pass off through the tubes or spouts which are con- 
nected to the sides of the caps in the same manner as under the 
former arrangement. The connection between these bottles, now 
fully described, and the receiver for the purpose of charging them 
with the contents of the said receiver is made in the same manner as 1n 
the last arrangement. The metallic parts of this combination of 
bottle are tin, the springs excepted, which are iron. I do not con- 
fine myself, however, to tin, as some other materials might be used. 
I will lastly speak of that combination of bottle wherein I make 
use of the common soda-water bottle. Into the mouth of this bottle 
a cork is introduced for about half its length, the other half being 
screwed into a cap similar to those which are screwed over the 
mouths of the bottles hereinbefore described. Throughout the whole 
length of the cork, in its centre, a hole is perforated large enough 
for the reception of a tin or other suitable tube about a quarter of 
an inch in diameter. This tube has a flange at its lower end for 
supporting the bottom of the cork, and at its upper end a nut is 
screwed over its mouth resting upon the cork, thus together fasten- 
ing the tube into the cork. Into the lower orifice of this tube 

1720 is screwed or otherwise fixed a piece of solid tin in which the 
seat of a conical valve is formed with its base downwards (or 

the tube itself may be formed out of solid tin or other suitable mate- 
rial by boring it, and the seat of the valve may also be formed in it). 
This valve may be constructed of silver or other suitable metal, or 
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of India rubber or leather or other suitable material. To the apex 
of the valve is fastened to a wire, which passes upwards through the 
tube aforesaid, terminating in a screw or otherwise, upon which a 
small nut is placed. A spring made of iron ume with silver) or 
of other suitable mated encircles the wire above mertioned from 
nearly the bottom tothe top of the tube. The lower end of the spring 
rests upon the top of the piece of metal in which the seat uf the 
valve is formed, and its upper end is confined within the tube by 
the small nut aforesaid. Into the female screw of the mouth of the 
cap a tin tube about two inches long is screwed or otherwise fastened, 
through which a smaller tube or spindle passes, and is screwed or 
fastened upon the wire, its upper end projecting two or three inches 
above the larger tube. The object of this last-mentioned small tube 
or spindle is to lengthen the wire connected with the valve so as to 
keep the mouth of the bottle at a distance from the bottom of the 
glass while the contents of the bottie are escaping, when the valve is 
opened by pressing the end of the small tube or spindle upon the 
bottom of the glass. The fluid escaping through the valve passes 
out between the tube and spindle of the valve into the glass or other 
vessel receiving it, that being small to allow the fluid to pass. When 
it is intended to fill the bottle the tube and spindle just described 
must be disconnected by unscrewing them, and an adopting piece 
must be screwed or otherwise connected to the cap with a mouth- 
piece similar to those of the bottles already described, whereby it is 

attached to the mouths of the reservoir bottles or receivers, as 
1721 may be required. In the metallic parts of this combination 

of bottle I do not confine myself to tin, as there are other suit- 
able materials that may be emploved. 

It is obvious that other modifications of combinations for formin 
bottles upon similar principles to the foregoing might be mentioned, 
but I deem it unnecessary to give further exemplifications of them ; 
but I will, however, describe another method of connecting the bot- 
tles for filling them, instead of connecting them to the receiver in the 
way already explained: In some cases instead of using the receiver 
I connect the suction pipe of a common force pump to an ordinary 
gas-holder containing the gas intended for use, and also to a vessel 
containing water or other fluid by a branch pipe. Onto these bifur- 
cated pipes I fix cocks for adjusting the proportions of gas and water 
or other fluids. The ejection pipe or spout of the pump aforesaid is 
connected to the bottles in a similar manner as the pipe from the 
receiver, which has been already fully described. In other cases I 
attach the bifurcated pipe to the ordinary pumps as used by publi- 
cans and others, whereby an extra quantity of carbonic-acid gas can 
be given to the ale or beer or other liquids so drawn. I sometimes 
send out the carbonic acid in a liquid and gaseous form, in which 
case I use a vessel of similar construction to the receiver, but stronger. 

I claim, in the first place, the combination of the generator, re- 
ceiver, and bottles, all hereinbefore respectively described, by which 
combination I produce “ certain improvements in apparatus for im- 
pregnating liquids with gases,” whereby they are manufactured and 
used with more facility and safety than has heretofore been done; 
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secondly, I claim the combinations which make up the bottles here- 

inbefore described ; thirdly, I claim the combinations which make 

up vessels for containing carbonic acid in a liquid and gaseous state, 
and which said vessels are portable. 

1722 In witness whereof I, the said Robert Hicks, have hereunto 
set my hand and seal this eleventh day of -August, one thou- 


sand eight hundred and forty-three. 
[n. s.] ROBERT HICKS. 


And be it remembered that on the same eleventh day of August, 
in the year above mentioned, the aforesaid Robert Hicks came be- 
fore vur lady the Queen, in her chancery, and acknowledged the 
specification aforesaid and all and everything therein contained in 
form above written ; and also the specification aforesaid was stamped 
according to the tenor of the statute in that case made and provided. 

Inrolled the same eleventh day of August, in the year above 


written. 
W. WINGFIELD. 
1723) Derenpant’s Exuipit No. 5. J. A.S., Examiner. May 10, 
1880. 
(65.) 


DEPARTMENT OF THE INTERIOR. 
( Vignette.) 
Unitep STAtTeEs PATENT OFFICE. 


To all to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Gustavus D. and Calvin 
Dows and Cushing January 25th, 1870, antedated January 12th, 
1870, No. 99170, for improvement in soda fountains. 

In testimony whereof I, H. E. Paine, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
eleventh day of December, in the year of our Lord one thousand 
eight hundred and seventy-nine, and of the Independence of the 
United States the one hundred and fourth. 

[SEAL. ] H. E. PAINE, 
Commissioner. 


1724 (2-155.) 


The United States of America to all to whom these letters patent shall 
come: 

Whereas Gustavus D. Dows, of Boston, Massachusetts, has alleged 
that he has invented a new and useful improvement in soda fount- 
ains, he having assigned his right, title, and interest in said improve- 
ment to himself, Calvin Dows, of Boston, and George 8S. Cushing, of 
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Lowell, Massachusetts, and has made oath that he is a citizen of the 
United States; that he verily believes he is the original and first in- 
ventor or discoverer of the said improvement, and that the same hath 
not to his knowledge and belief been previously known or used, has 
paid into the Treasury of the United States the sum of thirty-five 
dollars, and presented a petition to the Commissioner of Patents 
praying that a patent may be issued therefor: 

These are, therefore, to grant to the said Gustavus D. and Calvin 
Dows and — Cushing, their executors, administrators, or assigns, 
for the term of seventeen years from the twelfth day of January, one 
thousand eight hundred and seventy, the full and exclusive right 
and liberty of making, using, and vending to others to be used, the 
said improvement, a description whereof is given in the annexed 
schedule and made a part of these presents. 

In testimony whereof I have caused these letters to be made patent 
and the seal of the Patent Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this twenty+fifth 

day of January, in the year of our Lord one thousand eight 
1725 hundred and seventy, and of the Independence of the United 
States of America the ninety-fourth. 
[SEAL. ] W. T. OTTO, 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
SAM’L S. FISHER, 
Commissioner of Patents. 


Unitep States PATENT OFFICE. 


Gustavus D. Dows, of Boston, assignor to himself, Carvin Dows, 
of same place, and GeorGE S. Cusuina, of Lowell, Massachusetts. 


Letters Patent No. 99170, dated January 25, 1870; antedated Janu- 
ary 12, 1870. 


Improvement in Soda Fountatns. 


The schedule referred to in these Letters Patent and making part 
of the same. 


To all whom it may concern: 


Be it known that I, Gustavus D. Dows, of Boston, in the county 
of Suffolk and State of Massachusetts, have invented an improved 
soda fountain, and I do hereby declare that the following, taken in 

connection with the Grawings which accompany and form 
1726 part of this specification, is a description of my invention suf- 
ficient to mt those skilled in the art to practice it. 

My invention relates to the construction of soda fountains or ves- 
els in which water is impregnated with carbonic-acid gas for the 
nanufacture of the beverages known as soda water and from which 
vessels such gas-impregnated water is drawn by its own. pressure 
when thus charged or aerated. 
 95—119 
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Such a vessel usually consists of an oblong cylindrical case, into 
which water is first introduced in quantity sufficient to two-thirds 
fill the vessel, carbonic-acid gas being subsequently led into the ves- 
sel (through a suitable induction cock and by means of an elastic 
ripe), while the vessel is rocked upon suitable trunnions, the rockin 
ioe designed to facilitate the impregnation of the water by sack 
agitation of the body of water as shall cause the gas and water to be 
intimately commingled. 

This is only effected, however, by great labor, and one object of 
my improvement is to make such provision in the construction of 
the fountain as shall cause the water.to be quickly divided and sub- 
divided in its movement through the vessel so as to expedite and 
facilitate the process of impregnation by breaking up the body of 
water and bringing the parts into contact with the gas, my inven- 
tion consisting in placing within the vessel breakwaters or obstruc- 
tions which shall act under the rocking or oscillating movements of 
the vessel to break the water into jets, drops, or currents, thus bring- 
ing all the particles of the water into direct contact with the gas 
and causing it to be quickly charged. | 

The drawings represent a fountain. embodving my improve- 
nents. 

A shows the fountain in elevation. 

B is a vertical central section of it. 

C is a horizontal section of it. 

a denotes the case or vessel, preferably formed of tin-lined copper 

and stending upon a base, O. 
1727 cis the pipe through which the water and gas are intro- 
duced, the entrance to this pipe being controlled by a cock, d, 
and the pipe extending nearly to the bottom of the vessel, as seen 
at B. 
ee denote two trunnions by which the fountain is slung upon 
suitable bearings so that it may be readily swung or oscillated, these 
trunnions projecting from opposite sides of a band, f, uniting or en- 
circling the two halves or parts of the vessel. 

gg denote the handles for lifting the vessel. 

Extending across the chamber of the vessel is a stationary parti- 
tion or diaphragm, h, perforated with holes, i, as seen at B and C. 

The vessel being first charged with water in sufficient quantity 
and being slung or suspended by its trunnions, e e, so that it may 
be freely oscillated, the carbonic-acid gas pipe is connected to the 
pipe c over the cock d, and the cock d being then opened, gas presses 
into the vessel through the pipe c. 

The vessel being now rocked it will be obvious that the partition 
h and its perforations will cause the water to break into many parts 
as it rushes from end to end of the cylinder through the perfora- 
tions, and that the gas displaced by the moving water and the gas 
entering through the pipe c¢ will be brought into intimate contact 
with all the broken parts of the body of water, causing the whol: 
body to be rapidly charged or impregnated with the gas or, in othet- 
words, to be speedily manufactured into “ soda water.” s 

Several diaphragms or partitions may be used or spurs or projec’ 
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tions may extend inwardly from the inner surface or wall of the 
vessel in such a manner as to obstruct the free passage of water 
from end to end and break it into divisions. I prefer, however, the 
perforated partition or partitions c. : 


(Here follows diagram marked p. 1728.) 


By this construction soda water is prepared much quicker and 

more easily and is better impregnated than by the old construc- 
tion. , 

1729 I claim a soda fountain made as a closed vessel, with trun- 

nions and with an inlet pipe reaching from the top to near 

the base of the fountain and within it, and with a controlling valve 

or cock, when such fountain is provided with a perforated diaphragm 

or obstruction, substantially as specified. 

GUSTAVUS D. DOWS. 


Witnesses : | 
J. B. CROSBY. 
FRANCIS GOULD. 


1730) =Der’t’s Exuisir Skety Patent. J.A.S., Ex. May 10, 1881. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 
(Vignetie.) 
Unirep STaTEs PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Samuel J. Seely August 
12, 1862, No. 36175, for improvement in sheet-metal casks. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused this seal of the Patent Office to be hereunto affixed this 
eighteenth day of December, in the year of our Lord one thousand 
eight hundred and eighty, and of the Independence of the United 
States the one hundred and fifth. 

[SEAL. ] E. M. MARBLF, 
Commissioner. 


1731 (No. 36175.) 
Unirep STATES OF AMERICA. 
(Vignette.) 


To all to whom these letters patent shall come: 

Whereas Samuel J. Seely, of Brooklvn, New York, has alleged 
hat he has invented a new and useful improvement in sheet-metal 
casks, which he states has not been known or used before his appli- 
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cation; has made oath that he is a citizen of the United States; that 
he does verily believe that he is the original and first inventor or 
discoverer of the said improvement, and that the same hath not, to 
the best of his knowledge and belief, been previously known or used ; 
has paid into the Treasury of the United States the sum of thirty- 
five dollars, and presented a petition to the Commissioner of Patents , 
siguifying a desire of obtaining an exclusive property in the said 


improvement and praying that a patent may be granted for that : 
purpose: ; : 
These are, therefore, to grant, according to law, to the said Samuel a 


J. Seely, his heirs, administrators, or assigns, for the term of seven- 
teen years from the twelfth day of August, one thousand eight hun- 
dred and sixty-two, the full and exclusive right and liberty of mak- 
ing, constructing, using, and vending to others to be used, the said é 
improvement, a description whereof is given in the words of the said 
Samuel J. Seely in the schedule hereunto annexed and is made part 
of these presents. | 
In testimony whereof I have caused these letters to be made patent 
and the seal of the Patent Office has been hereunto aftixed. T 
1732. Given under my hand, at the city of Washington, this twelfth ; 
day of August, in the year of our Lord one thousand eight 
hundred and sixty-two, and of the Independence of the United States 
of America the eighty-seventh. 


[SEAL. ] J. P. USHER, 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
D. P. HOLLOWAY, 
Commissioner of Patents. 


The Schedule Referred to in these Letters Patent and Making Part of the "a 
Same. 


Be it known that I, Samuel J. Seely, of the city of Brooklyn, in 
the State of New York, have invented a new and improved mode 


of constructing barrels and casks from sheet metal, and I do hereby a 4 
declare that the following is a full and exact description thereof, j 
reference being had to the accompanying drawings and to the letters ’ 
of reference marked thereon. | 


Fig. 1 is an elevation of the cask when completed. 
Fig. 2 is a longitudinal section of the same. 
Fig. 3 is an elevation of one of the modes of the cask. 
Fig. 4 is a section showing a modified mode of construction. 
Fig. 5 is a section showing the manner of constructing the bung . 
of the cask. 
The nature of my invention consists in constructing a cask 
1733 of a evlindrical form, which renders it more convenient to be | 
handled and makes it capable of being more closely stowed _ 
on board ship or elsewhere. “ 
To render it durable and impermeable to moisture I make it of 


or 
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metal, and in order to secure the requisite lightness and strength I 
use thin sheets of this material, which is to be corrugated and other- 
wise arranged as hereinafter described. 

I first form the external cylindrical surface of the cask of sheet 
metal corrugated transversely, the corrugations extending in a éon- 
tinued series from one chime of the cask to the other, as shown in 
drawings 1 and 2. 

This is bent into a cylindrical form of the proper dimensions, the 
ends being firmly fastened together by being soldered or riveted and 
connected, or in any other way that shall render the connection per- 
fectly tight and strong. 

The corrugations are so shaped that the salient corrugations of 
one cask shall fit into the re-entering corrugations of another cask 
of the same pattern when placed side by side or when the one is 
placed above the other. The head of one cask will project beyond 
that of the one contiguous to it by half the breadth of one corruga- 
tion, but with this slight variation the casks will firmly interlock with 
each other and stand ranged in regular ranks, either longitudinally 
or vertically, and the irregularities in one rank can be made to fit 
into those of the contiguous rank so that all the space will be occu- 

ied, and this very irregularity wiil form a kind of breaking of joints 
tween the different ranks of casks, so as to add to their compact- 


— ness and to bind them more firmly together, thus avoiding the shift- 


ing of a cargo on board of a ship in a storm. The cylindrical form 
of the cask avoids the necessity of drainage, which is always neces- 
sary —= casks are constructed in the ordinary way, with a 
ilge. 
1734 ~—It also gives much more space in stowage, as there is less 
waste space when the casks are made cylindrical or of equal 
size from end to end. 

I then form an internal cylinder of plain sheet metal, which is 
bent into shape and soldered or cemented, as above mentioned, and 
of such diameter that it shall fit snug and tight into the external 
corrugated cylinder aforesaid. This internal lining cylinder may 
sometimes be dispensed with, as represented in Fig. 4, though in most 
cases I prefer to retain it, as the cask is thereby greatly strengthened 
and is also much more readily emptied of its contents. 

The external cylinder may be constructed of sheet iron, about No. 
20 in thickness for a cask which is to contain forty gallons, and 
heavier or lighter for casks of other sizes in proportion to their 
dimensions. [ prefer galvanized iron as the material from which 
the internal or lining cylinder is to be constructed, as it is less likely 
to affect or to be affected by the contents of the casks than most 
other metals, except such as are too expensive for ordinary use. It 
may be made of much lighter sheets than is requisite for the ex- 
ternal cylinder; even tin of the ordinary thickness answers a very 
good purpose in many cases. 

The heads of the casks may be made somewhat concave in order 
0 sustain the pressure from within. 

It may also be corrugated, as shown in the drawings (Figs. 2, 3, 
and 4), or in various other modes, though I do not think any of 
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these corrugations necessary and prefer a plain concave surface, as 
being more convenient, less expensive, and sufficiently strong. 

When an internal lining cylinder is used for the body of the cask 
the head should be made of a similar material, or else it should 
have an internal lining of such material in order that the contents 
of the cask should come in contact with the same metal at the ends 

as on the sides. 
17355 These heads are constructed with a flange, a, as shown in 
Figs. 2and 4, which may be riveted and soldered ar cemented 
to the chimes of the cylinders forming the sides of the cask. 

The angle of the flange is enlarged so as to form a shoulder, as at 
b, which must not be so large as to prevent the head from being 
sprung into the end of the cylinder of the cask. Where great care 
to prevent leakage is required I sometimes make a “ froze” or indenta- 
tion, ¢, in which IT place a trine and afterwards rivet the chime on 
each side of the froze. 

The bung-hole is compose of two rings, ef, united by bolts 0 0, 
into which the bung g is to be screwed. These rings are so con- 
structed as to fit the corrugations or the external and internal sur- 
faces of the cask as far as they extend. The external ring should 
be made almost flush with the external surface of the cask, so that 
in rolling the cask there will scarcely be any jar or jolt produced by 
rolling over the bung-hole. The bung itself should be depressed 
somewhat below the cheeks of this external ring, so as to be pro- 
tected by the latter from coming in contact with the surface over 
which the cask may be rolled. The screw at the bung-hole is made 
slightly tapering, so that the bung can be more readily removed and 
prevented from being made fast in the bung-hole in consequence of 
an external blow or in consequence of the gluey or gummy nature 
of the contents of the cask. I sometimes strengthen the heads of 
the casks by the “head linings” ii (Figs. 2 and 4), having a beveled 
surface extending entirely around the chimes, to which they may 
be riveted or otherwise attached. 


Having thus described my invention, what I claim as new, and 


desire to secure by letters patent, is— 

First. A ecylindricaily-shaped cask, the external convex surface of 

which is composed of sheet metal with transverse corrugations extend- 

ing in a continuous series from one chime thereof to the other, 
1736 when such corrugations are so constructed that the salient 

corrugations of one cask shall fit into the re-entering corruga- 
tions of that which is next it (if made of the same pattern) and so 
that a rank of such casks shall interlock firmly with each other and 
pack closely together, substantially in the manner and for the pur- 
pose above described. 

Second. In a cask of a cylindrical shape, the external convex sur- 
face of which is composed of sheet metal transversely corrugated, I 
claim the insertion of a plain internal or lining cylinder made to 
fit snug and tight to the external cylinder by which it is supported, 
the whole being firmly attached together at the chime, substantially 
as described. 


Third. In a cask constructed of sheet metal I claim the insertion ‘of 
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of heads of sheet metal made sufficiently concave to prevent being 
bent outwards by the internal pressure of the fluid which may be 
contained in the cask and having flanges bent down at nearly right 
angles to their respective surfaces and so shaped as to be readily 
fitted and riveted or otherwise cemented to the chimes of said cask, 
substantially as described. 

Fourth. In a cylindrical metallic cask, in which the head is made 
slightly concave and is constructed with a flange fitting the chime 
of the cask, as above described, I claim making the diameter of the 
head proper larger than the internal diameter of the cask, in com- 
bination with a groove or corrugation fitted to receive it, so that 
when such head is sprung into the cask it shall find a firm shoulder 
and make a closer joint when any internal pressure is brought 
against the head, as 1s hereinbefore described. - 

Fifth. In a cylindrical corrugated cask, constructed as hereinbe- 
fore described, and in which the bung-hole is placed upon the con- 

vex side thereof, I claim surrounding it with metallic sup- 
1738 ports composed of two parts attached together and fitting the 

corrugations of the body of the cask, substantially as above 
described. 

Sixth. In a metallic cylindrical cask having the bung-hole upon 
its convex cylindrical surface, and so constructed as to be near! 
flush with that surface, I claim so constructing the bung that it will 
be somewhat depressed beneath the cheeks'which surround the hole 
so as to be protected by those cheeks when the cask is rolled over an 
even surface, substantially as described. 

Witness my hand in the matter of my application for patent on 
improvement in manufacture of metal casks, &c., this third day of 


July, 1862. 
SAM’L J. SEELY. 


Witnesses: 
G. DEITERICH, 
EDWIN S. JACOB. 


(Here follows diagram marked p. 1737.) 


1739 DEFENDANT’s ExniBiT LAWRENCE Patent. Aug. 24th, 1881. 
A. M., Jr., Sp. Ex. 


(2-75.) 
DEPARTMENT OF THE INTERIOR. 
( Vignette.) 


UnitTep States PATENT OFFICE. 


To al] to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
f this office of the letters patent granted Henry Lawrence No- 
‘ember 5th, 1867, No. 70414, for improved mode of lining barrels 
with sheet metal. 
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In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed, this 
twenty-eighth day of June, the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 


States the one hundred and fifth. 
E. M. MARBLE, 


Commissioner. 


1740 No. 70414. 


The United States of America to all to whom these letters patent 
shall come: 
Whereas Theodore R. Cook, of Saratoga Springs, New York, has 

alleged that he has invented a new and useful improved mode of 
lining barrels with sheet metal, he having assigned his right, title, 
and interest in said invention to Henry Lawrence, of Norristown, 
Pennsylvania, and has made oath that he is a citizen of the United 
States; that he verily believes he is the original and first inventor 
or discoverer of the said invention, and that the same hath not, to 
his knowledge and belief, been previously known or used, has paid 
into the Treasury of the United States the sum of thirty-five dol- 
lars, and presented a petition to the Commissioner of Patents pray- 
ing that a patent may be issued therefor: 

These are, therefore, to grant to the said Henry Lawrence, his ex- 
ecutors, administrators, or assigns, for the term of seventeen years 
from the fifth day of November, one thousand eight hundred and 
sixty-seven, the full and exclusive right and liberty of making, 
using, and vending to others to be used, the said invention, a de- 
scription whereof is given in the annexed schedule and made a part 
of these presents. 

In testimony whereof 1 have caused these letters to be made 
patent and the seal of the Patent Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this fifth day of 

November, in the vear of our Lord one thousand eight hun- 

1741 - dred and sixty-seven, and of the Independence of the United 

States of America the ninety-second. 
[L. s.] W. T. OTTO, 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
T. C. THEAKER, 
Commissioner of Patents. 
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Unitep States Patent OFFICE. 


THEODORE R. Cook, of Saratoga Springs, New York, assiznor to 
Henry Lawrence, of Norristown, Pennsylvania. 


Letters patent No. 70414, dated Nov. Ist, 1867. 
Improved Mode of Lining Barrels with Sheet Metal. 


The schedule referred to in these Letters Patent and making part of 
the same. 


To all whom it may concern : 


Be it known that I, Theodore R. Cook, of Saratoga Springs, Sara- 
toga county, State of New York, have invented certain new and use- 
ful improvements in the construction of barrels lined with sheet 
metal, and I do hereby declare the following description and accom- 

anying drawings are sufficient to enable any person skilled 

1742 in the art of science to which it most nearly appertains to 

make and use my said invention or improvement without 
further invention or experiments. 

The nature of my invention and improvements consists in rub- 
bing down or burnishing out the sheet-metal lining against the 
inside of a wooden barrel, so as. to make the sheet metal fit the wood 
closely on the inside, so that the wood will support the metal in 
resisting the pressure on the inside of the barrel. In the accom- 
panying drawings 

Figure 1 is a barrel with my improvements. Figure 2 is a ver- 
tical section, showing the interior. 

In these drawings A A are the staves, and B B the heads, both 
made of wood, in the usual form or otherwise, and hooped by the 
hoops C C, making a strong barrel. To line the barrel with thin 
sheets of block tin, I take out both the heads B B and cut the sheet 
metal into four pieces, widest in the middle, so as to fit the inside 
of the barrel as near as I can, and put the sheets of metal into the 
staves and drive on the hoops, leaving out the heads; then fasten 
one corner at each end of the sheet to the staves, by clamping or 
otherwise. Then with a smooth burnisher of wood or metal I bur- 
nish down or rule the sheet metal out against the inside of the 
staves into all the hollows and sinuosities of the wood as perfectly as 
it can readily be done. When one of the four sheets is rubbed down 
the edge of the second one may be soldered to it and rubbed down 
in the same way, and the operation repeated for the third and fourth 
sheets, when the edges of the first and fourth sheets may be soldered 
together, completing the lining of the staves. Cut two pieces of the 
heet metal of the proper size and form for each head and lay them 

n the inside of the heads, and rub them down to any curves or cavi- 
e3 in the wood and to the bevel of the edge; then mark the sheet 
etal to correspond with each head, and solder them toeach end of 
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the lining of the staves on the outside, or one on the outside 
1743 and the other on the inside, as may be preferred, and then 

put on the wooden heads to complete the barrel ; but before 
soldering in both heads a tube should be soldered to the lining for 
a bung, if a bung is required ; also one or more tubes in the heads, as 
shown at D E, in the section, Fig. 2, or as many tubes as are re- 
quired should be soldered to the sheet-metal lining. 

The barrel shown in the drawing is fitted tu hold and transport 
the mineral water of Saratoga Springs, and is provided with a short 
tube, D, fitted, to receive the screw-cap F, to close it on the outside, 
which cap may be removed and a cock or pipe screwed on in its 
place to draw the water from the barrel. This tube D has a ball 
valve, G, in it to close it when there is pressure on the inside of the 
barrel. This ball valve is prevented from getting tvo far from its 
seat by the bar H, across the tube, and the cock or pipe applied to 
the tube to draw the water must have a projection on it of some 
kind to enter the tube and push the ball from its seat and hold it 
away to let the water run by it in the tube and run out of the 
barrel. The tube E is similar to the tube D just described, and the 
tube D has a pipe, 1, fastened to its inner end, which pipe extends 
down nearly to the bottom of the barrel, so that the mineral water 
which runs through the pipe I to fill the barrel will run in quietly, 
and without splashing or agitation, that would tend to the libera- 
tion of any of the gases with which it is charged; and when it is 
desirable to draw water from the barrel it can be best done and 
with the least loss of gases with which it is charged by applying a 
pump to the tube E and pumping air or gas into the barrel and 
forcing the water up through the pipe I out of the tubes. 

Having described my improvements in barrels lined with sheet 
metal— 

I claim rubbing out or burnishing down the metal lining 
1745 against the wood of the barrel to make the metal lining fit 
the inside of the barrel closely, substantially as described. 

[ claim as a new article of manufacture a wooden barrel lined 
with sheet metal, which is made to fit the wood closely on the inside 
by being rubbed or burnished against it. 

In testimony that the foregoing 1s a description of my improve- 
ments in barrels lined with sheet metal I have hereunto signed my 


hame in the presence of witnesses. 
THEODORE R. COOK. 
W itnesses : 
WM. C. BENNETT. 
A. R. LAWRENCE. 


(Here follows diagram marked p. 1744.) 
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1746 Derenpant’s Exursit Dows Patent, J. A. S., Examiner, Nov. 
16, 1882, with certified tracing of original drawing an- . 
nexed. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFICE. 


To all persuns to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records . 
of this office — the letters patent granted Gustavus D. and Calvin | 
Dows and Cushing, January 25, 1870, No. 99170, for improvementin - 
soda fountains. | 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed the twenty- . 
ninth day of Octobei, in the vear of our Lord one thousand eight 
hundred and eighty-one, and of the -Independence of the United 
States the one hundred and sixth. 

[ SEAT. ] E. M. MARBLE, 
Commissioner. 


(Here follows diagram marked p. 1747.) 


1748 The United States of America to all to whom these letters 
patent shall come: 

Whereas Gustavus D. Dows, of Boston, Massachusetts, has alleged 
that he has invented a new and useful improvement in soda foun- 
tains, he having assigned his right, title, and interest in said im- 
provement to himself, Calvin Dows, of Boston, and George S. Cush- 
ing, of Lowell, Massachusetts, and has made oath that he is a citizen 
of the United States; that he verily believes he is — original and 
first inventor or discoverer of the said improvement, and that the 
same hath not, to his knowledge and belief, been previously known 
or used; has paid into the Treasury of the United States the sum of 
twenty-five dollars and presented a petition to the Commissioner of 
Patents praying that a patent may be issued therefor: 

These are, therefore, to grant to the said Gustavus D. and Calvin 
Dows and Cushing, their executors and administrators or assigns, 
for the term of seven vears from the 12th day of January, one thou- 
sand eight hundred — seventy, the full and exclusive right and 
liberty of making, using, and vending to others to be used, the said 
improvement, a description whereof is given in the annexed sched- 
ule and made a part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office to be hereunto affixed. 

Given under my hand and in the city of Washington this 25th 

day of January, in the year of our Lord one thousand eight 
1749 hundred and seventy, and of the Independence of the United 
States the ninety-fourth. 


[sear] W. T. OTTO, 
Acting Secretary of the Interior. 
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Countersigned and sealed with the seal of the Patent Office. 
SAMUEL S. FISHER, 
Commissioner of Patents. 


Specification heretofore printed as part of Exhibit No. 5. 


1750 Exnuisit Day & CHapMAN Patent. J.A.S.,Ex’r. Nov. 16, 
1881. 


(2-175.) 
DEPARTMENT OF THER INTERIOR. 
( Vignette.) 

UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Day & Chapman, October 
31, 1865, No. 50694, for improved barrel for holding petroleum. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
twenty-eighth day of June, in the year of our Lord one thousand 
eight hundred and eighty-one, and of the Independence of the United 


States the one hundred and fifth. 
E. M. MARBLE, 


Commissioner. 
1751 (No. 50694.) 
Unitep STATES OF AMERICA. 
(Vignette.) 


To all to whom these letters patent shall come: 


Whereas Lester Day and Henry Chapman, of Buffalo, N. Y., have 
alleged that they have invented a new and useful improved barrel 
for holding petroleum, which they state has not been known or used 
before their application; have made oath that they are citizens of 
the United States; that they do verily believe that they are the origi- 
nal and first inventors or discoverers of the said invention, and that 
the same hath not, to the best of their knowledge and belief, been 
previously known or used ; have paid into the Treasury of the United 
States the sum of thirty-five dollars and presented a petition to the 
Commissioner of Patents signifying a desire of obtaining an exclu- 
sive property in the said invention and praying that a patent may 
be granted for that purpose : 

These are, therefore, to grant, according to law, to the said Day & 
Chapman, their heirs, administrators, or assigns, for the term of seven- 
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teen years from the thirty-firet day of October, one thousand eight 
hundred and sixty-five, the full and exclusive right and liberty of 
making, constructing, using, and vending to others to be used, the 
said invention, a description whereof is given in the words of the 
said Day & Chapman in the schedule hereunto annexed and is 
made part of these present. 
In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office has been hereunto affixed. 
1752 Given under my hand, at the city of Washington, this 31st 
day of October, in the year of our Lord one thousand eight 
hundred and sixty-five, and of the Independence of the United 
States of America the ninetieth. 
[SEAL. ] W. T. OTTO, 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
T. C. THEAKER, 
Commissioner of Patents. 


The Schedule Referred to in These Letters Patent and Making a Part of 
the Same. | 


To all whom it may concern : 


Be it known that we, Lester Day and Henry Chapman, both of 
the city of Buffalo, in the county of Erie and State of New York, 
have invented a new and improved barrel for holding petroleum 


oil and other like penetrating liquids, and we do hereby declare that — 


the following is a full and exact description thereof, reference being 
had to the accompanying drawings, making a part of this specifica- 
tion, in which— 


(Here follows diagram marked p. 1754.) 


Fig. I is a vertical section of said improved barrel, showing also 
an improved bung in connection therewith. 

Fig. II is a plan of a key for opening the bung. 

The nature of this invention relates— 

Ist. To a barrel or cask, the outer part of which is made of wood 

for strength, and the inner part is made of thin sheet metal, 
1753 such as tin, zine, lead, iron, or other similar metals (or com- 

pounds) for holding the oo the wood and metal forming 
a compound barrel or cask for holding liquids. 

In the order of construction the inner metal barrel is first made. 
This is represented in the drawings at A, and is made of thin sheet 
metal, such as tin, lead. zine, or the like, and is made in a barrel 
form in a common manner of working such metals. 

It is not made straight, lengthened, but is made in a bilge barrel 
form, and so proportioned that when the wood partis put around it 
there will be a slight space between the wood and metal near the 
ends, as shown at J, Fig. III, sheet IT. 
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A flange or rim is formed at the joinder of the head (K) with the 
body (L) of the metal barrel, as shown at K', so that this flange 
may enter the crozing of the outer wood barrel with the head, and 
be firmly held therein, as shown at K?, Fig. 3. This insures a sab- 
stantial and firm connection of the metal barrel to the wood barrel, 
and prevents torsion, and at the same time a small space is left be- 
tween the two, so that the hoops on the wood barrel may be driven 
on in case of any shrinkage of the wood barrel. 

By this construction a very strong barrel is made, peculiarly 
adapted to its purpose, and the inner metal barrel, although firmly 
connected with the wood barrel, will not interfere with tightening 
the hvops thereon. 

The wood part B is made of staves and heading in a common 
manner, and is set up around the formed metal so that the metal 
will be completely encased within the wood, the wood fitting closely 
to the metal, excepting the space J before described, forming a com- 
bination metal and wood barrel, the metal being upon the inside for 
holding the liquids and the wood being upon the outside for strength 
and protection. 

‘Fhe outer wood barrel may be wholly made rapidly and ac- 
1755 curately by machinery, and a cheaper material may be used 
than would be required if the barrel was to be wholly of 

wood. Metallic hoops are used as shown.at C. 

We have made an improved metallic bung, which is particularly 
designed for this kind of barrel, and may be used to advantage in 
common weod barrels and casks. 

It consists of an outer thimble, D, which in length equals the thick- 
ness of the stave and metal, and has a flange or rim which lays onto 
the metal on the inside of the barrel when it is put into place. It 
is inserted from the inside, and has vertical ribs which enter the 
wood to keep it from turning when the stopper is screwed in. 

It is soldered to the metal so as to make an air and water tight 
connection. It has an internal screw for the reception of the stop- 
per. 
The stopper is represented at E. It has an external screw thread 
on its external surface corresponding to the internal screw in the 
thimble and screws tightly therein. It also has a depressed socket, 
as shown at e!, for the reception of a key for turning it, and a flange, 
e*, which is embedded in the wood when it is put into place, so that 
it comes flush with the surface of the barrel. 

A packing ring can be used, if necessary, between the flange of 
the stopper and the thimble. 

We have placed a similar bung in the head of the barrel for the 
purpose of showing a slight modification, and in order to adapt it to 
the reception of a faucet for drawing liquid from the barrel when 
required. This is like the other, with the exception that it has a 
collar, f, which screws onto the thimble and laps onto the wood on 
the outside. A faucet may be inserted in the thimble D when re- 
— and when not required a stopper may be inserted as in the 
other. 

G represents a key for screwing and unscrewing the stopper. 


-_ 


THE IRON CLAD MANUFACTURING CO. 767 


‘What we claim as our invention and desire to secure by letters 

tent: 

1756-1763 me is a combined metal and wood barrel, made in a 
tilge barrel form, the metal part having a flange or 

rim, K', formed thereon, which, with the wood head, enters the 

crozing of the wood barrel for the purposes and substantially as de- 


scribed. 
LESTER DAY. 
HENRY CHAPMAN. 
Witnesses: 
GEO. W. WALLACE. 
B. H. MUEHLE. 


‘ 
- 


DEPARTMENT OF THE INTERIOR, 
Uyitep States Patent OFFICE. 


| To all persons to whom these presents shall come, Greeting: 


* * * * * 2 
1764 Derenpant’s Exuisit Gee Busaine Patent. Nov. 16, 1881. 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted William Gee August 17th, 
1869, No. 93700, for improvement in soda fountain. 

In testimony whereof I, H. E. Paine, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
eleventh day of December, in the year of our Lord one thousand 
eight hundred and seventy-nine, and of the Independence of the 
United States the one hundred and sixth. 

[skac] H. E. PAINE, 
Commissioner. 


No. 93700. 


The United States of America to all to whom these letters patent 
shall come: 


Whereas William Gee, of New York, New York, has alleged that 

he has invented a new and useful improvement in soda fountains, 

and has made oath that he is a citizen of the United States; 

1765 that he verily believes he is the original and first inventor or 

| discoverer of the said improvement, and that the same hath 

not, to his knowledge and belief, been previously known or used, has 

paid into the Treasury of the United States the sum of thirty-five 

dollars and presented a petition to the Commissioner of Patents 
praying that a patent may be issued therefor: 

These are, therefore, to grant to the said William Gee, his execu- 
tors, administrators, or assigns, for the term of seventeen years from 
the seventeenth day of August, one thousand eight hundred and 
sixty-nine, the full and exclusive right and liberty of making, using, 
and vending to others to be used, the said improvement, a descrip- 
~ tion whereof is given in the annexed schedule and made a part of 
¢ these presents. 


—— 


= 
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In testimony whereof I have caused these letters to be made 
patent and the seal of the Patent Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this seventeenth 
day of August, in the year of our Lord one thousand eight hundred 


and sixty-nine, and of the Independence of the United States of 


America the ninety-fourth. 


[L. s.] W. T. OTTO, 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
S. H. HODGES, 
Acting Commissioner of Patents. 


1766 UNITED StTaTEs PATENT OFFICE. 
WiLi1aM GEE, of New York, N. Y. 
Improvement in Soda Fountains. 


Specification forming part of Letters Patent No. 93700, dated August 
‘17, 1869. 


To all whom it may concern : 


Be it known that I, William Gee, of the city of New York, in the 
county and State of New York, have invented a new and useful im- 
provement in soda-water fountains, and I do hereby declare that the 
following is a full, clear, and exact description thereof, which will 
enable others skilled in the art to make and use the same, reference 
being had to the accompanying drawing, forming part of this speci- 
fication. 

This invention relates to an improved metallic bung and stopper 
device for soda-water cylinders or other metallic casks, wh ich is so 
" constructed as to be more securely and closely fitted to and readily 
removed from the same than those heretofore known. 

In carrying out my invention I solder a bush, D, in the hole of 
the shell of the cask, the said bush having a hole of any other form 
than circular, and preferably six-sided, to prevent the inserted bung 
from turning when screwing on the tightening nuts or plugs. I then 
shape the lining at I’, immediately below the flange C, to fit the said 
holes,and with screw threads from there to the end, passing it through 

them, with a packing washer, G, of suitable substance, 
1767-1777 interposed between the flange and the inner surface of 

the lining and tighten the whole by a nut, H, screwed 
upon the outside. : 

I is a cap, having a screw thread cut upon the inner surface of its 
sides, whereby it is adapted to be removably attached to the bung- 
tube A to cover its outer end. 

This method of fastening is applicable to all connections of like 
character it may be desirable to make to sheet-metal vessels of this 
character and whether lined or not. 
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Having thus described my invention, what I claim is new, and 
desire to secure by letters patent, is— 

The tube A, having an exterior screw thread on its outer and a 
flange, C, on its inner end, the cap I, screw nut H, bush D, and 
packing G, whereby the exterior and interior walls of the vessel 
are embraced, all constructed, arranged, and operating together as 


and for the purpose specified. 
sities i WILLIAM GEE. 


Witnesses : 
FRANK BLOCKLEY. wai 
ALEX. F. ROBERTS. 3 


(Here follows diagram marked p. 1768.) 


* ™ * * x * x 


1778 Derenpant’s Exnisit Matrnews Patent No. 2. J.A.S., 
Ex’r. Nov. 16, 1881. 


DEPARTMENT OF THE INTERIOR, 
UniteEpD States Patent OFFICE. 


To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted John Matthews June 25, 
1872, antedated June 13, 1872, No. 128,411, for improvement in 
soda-water fountains. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this fifth day. 
of November, in the year of our Lord one thousand eight hundred 
and eighty-one, and of the Independence of the United States the. 
one hundred and sixth. 

(SEAL. } E. M. MARBLE, 
Commissioner. 


1779 (No. 128,411.) 


The United States of America to all to whom these presents shall 
come : 

Whereas John Matthews, of New York, New York, has presented . 
to the Commissioner of Patents a petition praying for the grant of 
letters patent for an alleged new and useful improvement in soda- | 
water fountains, a description of which invention is contained in. 
the specification, of which a copy is hereunto annexed and made a_ 

art hereof, and has complied with the various requirements of law 
in such cases made and provided ; and : 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said John 
Matthews, his heirs or assigns, for the term of seventeen years fro: : 
the thirteenth day of June, one thousand eight hundred and sev- | 

Y7—119 
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enty-two, the exclusive right to make, use, and vend the said in- 
vention throughout the United States and the territories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this twenty-fifth day of June, in the year of our Lord one thousand 
eight hundred and seventy-two, and of the Independence of the 
United States of America the ninety-sixth. 

[SEAL. | W. H. SMITH, 
Acting Secretary of the Interior. 
e Countersigned: 
M. D. LEGGETT, 
Commissioner of Patents. 


1780 (128,441.) 
UnitEp States Patent OFFICE. 
JoHN Mattuews, of New York, N. Y. 
Improvement in Soda- Water Fountains. 


Specification forming part of Letters Patent No. 128,411, dated June 
25, 1872; antedated June 13, 1872. 


To all whom it may concern: 


Be it known that I, Jolin Matthews, of the city, county, and State 
of New York, have invented a new and improved fountain for soda 
water and other aerated or gaseous liquids, and I do hereby declare 
that the following is a full, clear, and exact description of the same, 
reference being had to the accompanying drawing, forming part of 
this specification, and in which— 

, Figure 1 is an exterior longitudinal view and Fig. 2 a central 
longitudinal section of a fountain constructed in accordance with 
my improvement. 

My invention consists in a novel construction of a tin-lined steel 
fountain for soda water and other aerated or gaseous liquids, such 
fountain combining lightness with strength and being of cylindrical 
form and uniform dimensions or thereabout throughout its length, 
thereby adding to the convenience of packing and handling ; also 
being exempt from expansion or permanent lateral distention by 
the interior pressure to which it 1s subjected, thus preserving its 
form and contributing to its durability. Fountains for the like 

urpose, as previously made, have been largely expan- 
1782-1796 sive and retained theset given to them by extension, and 
being otherwise objectionable. 

In the accompanying drawing, A represents a block-tin interior 
body of cylindrical form with hemispherical or reduced ends, the 
sane constituting the tin lining of the fountain and being provided 
at one of its ends with a neck, 0, for introduction of the usual or any 
suitable connections by which the fountain is charged and its con- 
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tents drawn off, said neck receiving or having screwed into it a 
screw-coupling, ¢c, secured by a nut and washer, d e, on the exterior 
of an outer end cap, B, for making the connection. C is the exterior 
shell or body proper, made of galvanized sheet steel, as may also be 
the end caps, B B’, which are soldered to or over the extremities of 
the same and constitute, as it were, parts of said body C that closely 
surrounds or fits over the tin lining A. The end caps B B’ are 
united to the body C without flanges or projections by tin joints, as 
at ff, made by soldering with pure tin, which, being a ringing metal, 
unites closely with the steel exterior to make a firm and durable 
joint, as other solders having led in them will not do. Bands g g of 
brown paper or other non-conducting material are introduced be- 
tween the tin lining A and steel body C, at the ends of the latter, to 
prevent the tin of the lining from being melted by the heat used in: 
making the pure tin joints ff. The fountain is also filled with water 
for the same pur prior to making said joints. : 
The non-stretching character of the body C, by reason of the same 
y being of steel, insures the fountain preserving its shape, and the ab- 
. sence of end flanges provides for the close — of a series of such 
formations when transporting or storing them. 
What is here claimed, and desired to be secured by letters pat- - 
ent, is— 

The tin vessel A incased by a steel cylinder, C, and ends B B’ 

soldered to the latter, in the manner substantially as described, as a 
C new and improved article of manufacture, for the purpose specified. 

JOHN MATTH WS. 


— 


Witnesses: 
RICH’D W. MOTT. 
THEO. M. TUTHILL. 


(Here follows diagram marked p. 1781.) 


* * * * * * * 


1797 Der’t’s Exuisit Dows Fite Wrapper. J. A. Si, Examiner. © 
May 17, 1881. 


(2-175.) 
DEPARTMENT OF THE INTERIOR. 
-(Vignette.) 


UniteEp States Patent OFFICE. 


To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the let- 
ters patent granted Gustavus D. Dows, ass’or to self and Geo. S. Cush- 

‘ing, January 25th, 1870, and dated January 12th, 1870, No. 99170, 
for improvement in soda fountains. 


= OOO 
a 
~ 


772 ELIZABETH MATTHEWS ET AL., &C., VS. 


In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
sixteenth day of May, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 

[SEAL. ] E. M. MARBLE, 
Commissioner. 


Boston, March 14th, 1869. 
Hon. Elisha Foote, Commissioner of Patents: 


1798 Sir: We herewith present the app. of G. D. Dows on an 
improved soda fountain, with model and Treas. certif. for $15. 
Very respectfully, 
CROSBY, HALSTED & GOULD, 
Per S. B. KIDDER. 


Model 1, dr. $15, c’r’t. 
Boston, Mass. 


To the Commissioner of Patents: 


The petition of Gustavus D. Dows, of Boston, in the county of 
Suffolk and State of Massachusetts, respectfully represents that your 
petitioner has invented an improved soda fountain, which he verily 
believes has not been known or used prior to the invention thereof 
by your petitioner. He therefore prays that letters patent of the 
United States may be granted to him therefor, vesting in him and 
his legal representatives and assigns the exclusive right to the same 
upon the terms and conditions expressed in the acts of Congress in 
that case made and provided, he having paid fifteen dollars into the 
Treasury and complied with the other provisions of the said acts. 

And your petitioner further prays that you will recognize and 
acknowledge Crosby, Halsted & Gould as agents and attorneys in 
presenting and conducting this application, your petitioner hereby 
aythorizing and empowering them to alter and amend the written 
specification and claim, to sign for him the accompanying drawings, 
to receive the patent if granted, and in general to do and perform 

all acts which your petitioner might lawfully do or cause to 
1799 be done in the premises, although the same are not herein- 
before specially enumerated and described. 

Signed this 18th day of March, A. D. 1869. 

— GUSTAVUS D. DOWS. 
. D. D. _ 
{ 50 Year 18, 169. 2” { 


STATE OF MASSACHUSETTS, ae 
County of Suffolk, 


On the 18th day of March, A. D. one thousand eight hundred and 
sixty-nine, before me, the subscriber, a justice of the peace for and 
within the said county, personally appeared the within-named Gus- 
tavus D. Dows and made solemn oath that he verily believes him- 
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self to be the original and first inventor of the within-described 
improved soda fountain, and that he does not know or believe that 
the same was ever known or used prior to his invention thereof, and 
that he is a citizen of the United States. 3 
FRANCIS GOULD, 
Justice of the Peace. 


To all to whom it may concern: 


Be it known that I, Gustavus D. Dows, of Boston, in the county of : 
Suffolk and State of Massachusetts, have invented an improved soda | 
fountain, and I do hereby declare that the following, taken in con- 
nection with the drawings which accompany and form part of this 
specification, is a description of my invention sufficient to enable 

those skilled in the art to practice it. | 
1800 My invention relates to the construction of soda fountains 

or vessels in which water is impregnated with ¢arbonic-acid — 
gas for the manufacture of the beverages known as soda water, and | 
from which vessels such gas-impregnated water is drawn by its own 
pressure when thus charged or aerated. : 

Such a vessel usually consists of an oblong cylindrical case, into — 
which water is first introduced in quantity sufficient to two-thirds 
fill the vessel, carbonic-acid gas being subsequently let into the ves- 
sel (through a suitable induction cask and by means of an elastic 


| pipe) while the vessel is rocked upon suitable trunnions, the rocking 


eing designed to facilitate the impregnation of the water by such 
agitation of the body of water as shall cause the gas and water to be 
ultimately commingled. 

This is only effected, however, by great labor, and the object of 
my improvement is to make such provision in the construction of 
the fountain as shall cause the water to be quickly divided and sub- 
divided in its movement through the vessel so as to expedite and 
facilitate the process of impregnation by breaking up the body of 
water and bringing the parts into contact with the gas, my inven- 
tion consisting in placing within the vessel break waters or obstruc- 
tions, which shall act under the rocking or oscillating movements of 
the vessel to break the water into jets, drops, or currents, thus bring- 
ing all particles of the water into direct contact with the gas and 
causing it to be quickly charged. 

The drawings represent a fountain embodying my improve- 
ment. 

A shows the fountain in elevation. 

B is a vertical central section of it. 

C is a horizontal section of it. 

a denotes the case or vessel, preferably formed of tin-lined copper 

and standing upon a base, 6. ¢ is the pipe through which the 
1801 water and gas are introduced, the entrance to the pipe being 

controlled by a cock, d, and the pipes extending nearly to the 
bottom of the vessel, as seen at B. ee denote two trunnions, by 
which the fountain is slung upon suitable bearings, so that it may 
be readily swung or oscillated, these trunnions projecting from op- 
posite sides of a band, f, uniting or encircling the two halves or 
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parts of the vessel. gg denote the handles for lifting the vessel. 
Extending across the chamber of the vessel is a stationary parti- 
tion or diaphragm, h, perforated with holes i, as seen at B and C. 
The vessel being first charged with water in sufficient quantity and | 
a slung or suspended by its trunnionse, so that it may be freely | 
oscilliated, the carbonic-acid gas pipe is connected to the pipe e, over , 
the cock d,and the vessel through the pipec. The vessel being 
now rocked, it it will be obvious that the partition h and its perfora- 
tions will cause the water to break into many parts as it rushes from a 
end toend of the cylinder, through the perforations, and that the 
gas displaced by the moving water and the gas entering through the 
pipe c will be brought into intimate contact with all the broken parts 
of the body of the water, causing the whole body to be rapidly 
charged or impregnated with the gas, or, in other words, to be ' 
; speedily manufactured into soda water. 
Several diaphragms or partitions may be used, or spurs or projec- 
| tions may extend inwardly from the inner surface or wall of the ves- 
sel in such manner as to obstruct the free passage of water from end liga 
to end and break it into divisions. : 
I prefer, however, the perforated partition or partitions c. 


i By this construction soda water is prepared much quicker and | 
more easily, and is better impregnated than by the old construc- | 
tion. ~ 
: 1802 I claim a soda fountain having perforated diaphragms or | Fi 
obstructions, substantially as and for the purpose specified. - Si 


GUSTAVUS D. DOWS. 


Witnesses : 
J. B. CROSBY. 
* FRANCIS GOULD. 


Erase and insert amendment A. Filed June 30, 1869. 


U.S. Patent OFFICE, 


WasHINGTON, D. C., May 26th, 1869. 
. Gustavus D. Dows, care of Crosby, Halsted & Gould, Boston, Mass. : 
‘ Please find below a communication from the examiner; subject, 


soda fountain, March 27th, 1869. 


Very respectfully, ee 
Commissioner. 


EXAMINER’s Room No. 96. 


A rejection is declared on reference to E. L. Pratt’s improved 
“ disintegrating aerating and mixing apparatus,” patented Nov. 6th, 


1866. 
T. C. CONNELLY, Ex., 
Per T. L. MERCER, Ass’t. Lh 


TES OR ONE BR PRE ETI a Be ROO 


rs 


THE IRON CLAD MANUFACTURING CO. 


1803 WASHINGTON, June 30th, 1869. 


Hon. Commissioner of Patents. 


Sir: In the matter of the application of G. D. Dows for letters 
patent for imp’d soda fountains we amend as follows: 

I claim a soda fountain made as a closed vessel with trunnions | 
and with an inlet pipe reaching from the top to near the base of the 
fountain and within it and with a controlling valve or cock, when | 
such fountain is provided with a perforated diaphragm or obstruc- 
tion, substantially as specified. | 

| G. D. DOWS, 

By his attorneys, CROSBY, HALSTED & GOULD. 


Memorandum of fee paid at 
U. S. Patent Office. 


Hand, $20. 


Inventor, 
G. D. Dows. 


Invention, 
Soda fountain. 


Date of payment, 
Jan. 11th, 1870. 
(Allowed July 12th, 1869.) 


Final fee, 
$20. 


Solicitors, 
Crosby, Halsted & Gould. 


1804-1813 4 1869. Connelly. | 
No. 99170. 


Gustavus D. Dows, ass’or to self, Calvin Dows, of same place, and — 
Geo. S. Cushing, of Lowell, Mass., 

Of Boston, 

County of Suffolk, 

State of Massachusetts. 

Soda fountain. 

Rec’d March 27, 1869. 

Petition, as 

Affidavit, ' 

Specification, “ 

Drawing, “ 

Model, " 

Cert. dep., $15, March 27, 1869. 

Cash, “ 

Additional fee cert., “ 

F “ cash, $20, January 11, 1870. 


i 
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Examined July 6, 1869. Connelly. 
2. Issue, Gunnell, July 9, 1869. 

3. Patented January 25, 1870. 
Antedated, January 12, 1870. 
Recorded, vol. —, page —. 
Circular, July 12, 1864. ) 
Crosby, Halsted & Gould. 
1886, Boston, Mass. 


(Here follows printed copy of specification.) 


* * * * * * 


Eo 


1814. DrrenpAnt’s Exursit Iron Crap Exuisit. J. A. S., Exam- 
iner. January 25, 1882. 


jj STaTE oF NEw YorK, sa F 
| City and County of New York, j~° | 


We, Robert Seaman and Henry A. Seaman, both of the city of 
New York, and Henry W. Shepard, of the city of Brooklyn, do cer- 
tify that we desire to form «a company pursuant to the provisions of p 
an act entitled “An act to authorize the formation of corporations 
| for manufacturing, mining, mechanical, or chemical purposes,” 
passed February 17th, 1848, and of the several acts extending and 
amending said act. ‘ 

That the corporate name of said company is to be the “ Iron Clad 
Manufacturing Company.” 

The objects for which the company is to be eformed -ar- the man- 
ufacturing of sheet metal. 

The amount of the capital stock of said company is to be ten thou- 
sand dollars. 

The term of the existence of said company is to be fifty years. 

That the number of shares of which the said stock is to consist is 
to be one hundred. 

That the number of trustees who shall manage the concerns of 
| said company shall be three, and the names of such trustees for the 
first year are Robert Seaman, Henry W. Shepard, and Henry A. 
Seaman. 

The name of the city and county in which the operations of the 
| said company are to be carried on is the city of Brooklyn, E. D., and 


the county of Kings. 

ROB’T SEAMAN. . 
| HENRY W. SHEPARD. 
HENRY A. SEAMAN. 


ou a 


ee Ce RE 


On this 27th day of December, A. D. 1876, before me per- 
1815 sonally appeared Robert Seaman, Henry W. Shepard, and 

Henry A. Seaman, to me known to be the individuals de- 
scribed in and who executed the foregoing certificate, and they sev- “A 
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erally before me signed the said certificate and acknowledged that 
they signed the same for the purposes therein named. 
S. N. SIMONSON, 


Notary Public, N. Y. Co. 


(Endursed :) Certificate of incorporation of the Iron Clad Manue 
facturing Company. Filed December 29, 1876. Edgar K. Apgar, 
dep. sec’y of state. 7 


STaTE OF New YORK, I on 
Office of the Secretary of State, ' 


_ I have compared the preceding with the original certificate of in- 
corporation of Iron Clad Manufacturing Company, with acknowl- 
edgment thereto annexed, filed in this office on the twenty-ninth 
day of December, 1876, and do hereby certify the same to be a cor- 
rect transcript therefrom and of the whole of the said original. 
Witness my hand and the seal of office of the secretary of state, at 
the city of Albany, this 28th day of November, one thousand eight 


hundred and eighty-one. 
[v. s.] JOSEPH B. CARR, 3 
Secretary of State. 


1816 Exarsit BENEDICT ——. No.1. J. A.S., Ex’r. Feb. 17, 
1882. 


| NorwaLk, O., March 3, 1880. 
Messrs. A. D. Puffer and Sons, Boston, Mass. 


GENTLEMEN: Myself and friend, Mr. C. H. Gallup, of this place, 
have marked and recorded one of the mineral-water fountains. 

The marked fountain I send you by Merchants’ dispatch; en- 
closed find receipts. 

Mr. G. and myself will be ready to identify the fountain should 

ou wish. | 

I think I should prefer to have copper fountains similar to the one 

sent you. You can forward them when you see fit. | 
Yours respectfully, D. D. BENEDICT. 


1817 Exaisit Benepict Letter No. 2. J. A.S., Ex’r. Feb. 17, 
1881. 


Norwatk, O., Feb. 23, ’80. 
Messrs. A. D. Puffer & Sons, Boston, Mass. 


GENTLEMEN: Yours of 20th at hand; contents noted. I don’t’: 
expect to run my fountain this season, and see no reason why I 
cannot make the exchange you propose. 

I bought four fountains of you in 1869, two large, about 18 gals., 
for soda water, and 2, about 12 gals., for mineral waters. Which one 
is it you want? 

98—119 
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I have a steel stamp of my name which I can mark the fountain, 
if that will suit your purpose, or I can mark it in any other way, 
but think the stamp would be easily identified by me if desired. 

Yours respectfully, D. D. BENEDICT. 


1818 Exsipit Benepict Lerrer No. 3. J. A. S., Ex’r. Feb’y 17, 
1881. 


Norwalk, O., March 27, ’80. 
A. D. Puffer & Sons, Boston, Mass. 

GENTLEMEN: Yours Of 23d at hand. You relined two fountains 
for me last season. I think one was a soda-water fount, the other 
mineral-water. 

From the looks of the one in the cellar here I should judge it was 
the one you relined last spring. . 

I think the fountain sent you was relined here; both were not at 
the same time. I am unable, however, to tell you anything toa 
certainty. It is hardly presumable they would last 9 years without 
relining, especially where the owner cares anything for the reputa- 
tion of his fountain. 

I am sorry they will be of no use to you. If you had asked me 
in your first letter as to their having been relined I should have 
said I thought they had. 

If the fountain sent is of no use to you vou can return it when 


you see fit. 
Yours respectfully, D. D. BENEDICT. | 


P.S.—Before you return the fount please see that it is in good 
order. 


1819 Exnipit Benepict Letter No.4. J. A.S., Ex’r. Feb’y 17, 
1881. 


Norwatk, O., Feb. 10, ’81. 


Messrs. A. D. Puffer & Sons, Boston, Mass. 


GENTLEMEN: Yours of 7th at hand. I did not run my fountains 
last season ; therefore experienced no inconvenience. I may send 
the other on for repairs. If I do you can make charges as light as 
possible. 

April 19, ’69, we bought 2 No. 19 copper fountains, for which you 
charged us $120, less 10%, 100.00. 

May 29, 2 mineral fountains, No. 9, costing 135.00. 

Enclosed you will find bill. 

The smaller fountain I sent you was one of those bought of vou 
in May, 1869. 

Yours respectfully, D. D. BENEDICT. 


P. S.—What could I get for my old fountain ? 
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1820 DeEFENDANT’s Exarsit —— Bity. May 29, 1869. J. A. S., 
x’r. - 


Marked for identification Puffer Bill of 1869. J. A.S., Ex’r. Feb. 
17, 1881. 


Boston, Mass., May 29, 1869. 
Mess. Benedict vs. Burton, Norwalk, O., bought of A. D. Puffer, 
manufacturer of— 
Puffer’s patent magic frigid cream syrup and soda-water fountain. 
Puffer’s patent cream syrup and soda-water fountain. 
Puffer’s generator, which has had a most favorable run of twelve 
years. 
Puffer’s hot soda-water apparatus, the only one in the market. 
Puffer’s patent reversible current cooler. There is no pretense 
to an equal. Puffer’s tumbler cooler, the only one in the market. 
Puffer’s copper fountains, bottling apparatus, cocks, pipes, and 
every article in the line. Puffer’s English style ale pump. 
No. 48 Portland street (formerly 38). 


2 No. 9 Mineral-water fountains, @ $75_.......------..- $150 00 
£208 10 per Cb. ounce cccee -cccne cose tenseene snes tcus 15 00 
$135 00 


Did not understand what connecting pipe or how long a one you 
wanted. : 


Endorsed: Forwarded to A. D. Puffer & Sons by request. Nor- 
walk, O., Feb. 10th, 1881. D. D. Benedict. 


1821 Derenpant’s Exuisit Gross Bitte. J. A. S., Ex’r. Sept: 
22, 1881. | 


New York, June 6th, 1868. _ 
Gross Bros. to the American Soda Water Apparatus Co., Dr. 


To one 18 gal. beer fountain .----- ..---- --------..---. 120 00 
° FB eet ©  doncnhcee ei ane wine 125 00 

“ 2 gas cylinders. ....-..--.-..-.--------------- 500 
$295 00 

Ten per 66, 66.cccc0s « ccoccececcemtnueemennasnnenainh 29 50 
Received payment----.-...--...-.--.---------- $265 50 


AMERICAN SODA WATER CO., | 


Per J. W. STANTON. 
[ Rev. stamp. } 


780 ELIZABETH MATTHEWS ET AL., 4C., VS. 


1822 DEFENDANT’s ExuisitT LAWRENCE CrrcuLaR No. 1. Aug. 24, 
1881. A. M.,Jr.,Sp’l Ex’r. ' 


Directions for pulling u p apparatus for drawing the Excelsior Spring 
Saratoga water from Lawrence’s patent block-tin-lined reservoirs, 
patented Nov. 5, 1867. 


pes> For numbers and references in the following see lithographs 
on other side. Sq | ig 


First. Place your reservoir in position, where it must remain un- 
disturbed till all the water is forced out. 


Second. Bore a hole in the counter, place marble base over it, in- 
sert draft tube through the same, and make it fast with screw nut 
under the counter. 


e 


Third. Take end of pipe No. 3a and connect it to draught tube 
under the counter. q 


Fourth. Bore two holes through the store floor and insert through 
one of them end of pipe No. 3b, and through the other hole insert 
No. 8, pipe a. 


Fifth. See that the cock No. 10, attached to pipe No. 8, is tightly 
screwed into the air pump, and then setthe pump in proper position 
and send it on the floor under the counter. 


1823 Now, go into the cellar and you will have the ends of pipes 

No. 36 and No. 8a, with their couplings attached, hanging 

over the reservoir; see that good leather washers are fitted into 

these couplings. When ready, take off small screw cap on head of 

reservoir, and connect the ends of pipe No. 8a to ascrewtube. This 

_ Operation must be done very quickly, so as to prevent any unneces- 
sary escape of gas. 


The next thing to be done is to take off the large screw cap and 
connect pipe No. 3b to screw tube. Be careful that the couplings 
are well screwed on and tight enough to prevent the escape of gas, 
air, or water. Pump air enough into the reservoir to give the water 
a good pressure, which can be secured by closing the stop cock No. 
10 after pumping, and the water will then be in good flowing order. 


pasThe importance of placing the reservoirs where they will be 
entirely undisturbed until all the water is forced out is that the 
water may not be agitated after the connections are made, and if 
care is taken to keep a good uniform pressure upon it the air will 
not mix with the water, but will eae act as a power on the sur- 
face, keeping the natural carbonic acid in the water as it is at the 
springs. - 


—_ ' ‘ 
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1824 
A. S. Circuit Court, R. S. Circuit Court, 
SOUTHERN DISTRICT OF NEW YORK. BASTERN DISTRICT OF NEW YORK. 

MATTHEWS, MATTHEWS, | 

08. 08. No. 2 

TRON CLAD MANUF CO. ELFERS. 

August %4, 1881. 

A. M. Jr., Sp. Be. 


Defendant’s Exhb. Lawrence Circular No. J. 
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The price of the whole apparatus is as follows, exclusive of water: 
Terms cash. 


Two reservoirs, one in transitu while the other on draught, 


@ 24 220. 2222 02 enon 2-2 ne one eno ewan cone os eo cecce $48 00 
Draught tube, marble base----~- -... ...--...-.----...... 25 50 
Air pump and couplings ......-------- --.--. -----.--.- 16 50 
10 ft. -inch, extra heavy, pipe connecting pump to reser- 

VO cecccoceceusuwesnccnsscnanmmaisninsinminiatabie aii 2 50 
30 ft. ~,-inch, extra heavy, block tin coil, @ 25-.-.---_.-- 7 50 

$97 00 


The price of water is 25 cents per — at Saratoga, our 
1825 customers paying the freight on the full reservoirs from Sara- 

toga and on the empty cases back. Where more than two 
reservoirs are required to supply the demand A. R. L..& Co. fur- 
nish additional ones at same price as above ($24 apiece). 


N. B.—Be careful to preserve the screw caps and cleat belonging to 
each reservoir, and screw them on again before shipping back reser- 
voirs. Ship back reservoirs as soon as empty, and always advise us 
by mail when you so do, that we may look after them if they are not 


received promptly. 
A. R. LAWRENCE & CO., 
“ Excelsior Spring,” Saratoga Springs, N Y. 


(Here follows diagram marked p. 1824.) 


1826 DeFreNpDANT’s ExHiBit LAWRENCE CircuLaR No.2. Aug. 24, 
1881. <A. M., Jr., Sp’l Ex’r. 


Excelsior Spring Saratoga water and Union Spring Saratoga water 
on draught, barrelled by hydrostatic pressure. 


We call your attention to our method of barrelling the waters of 
the “ Excelsior” and “ Union” Springs by hydrostatic pressure, which 
is as follows: The water is conveyed from the spring at a depth of 
twelve feet below its overflow to the barrelling vault through a 
block-tin pipe, as shown by sketch on the other side of this circular. 
A natural and powerful pressure is thus obtained, forcing the water 
through the pipe into the reservoir intended to be filled. By this 
simple and perfect process we are enabled to offer to the public both 
the “ Excelsior” and the “Union” water fresh and sparkling with 
carbonic-acid gas, as at the spring. Ahe great advantage secured by 
the above process is to prevent the escape of gas consequent upon 
pumping the water, as was formerly the custom. 

We also desire to call your particular attention to the block-tin- 
lined reservoirs, which we fill by hydrostatic pressure, as explained 
above, and to our method of having the water therefrom on draught 
without charging it with gas. These reservoirs are made of stout 


. 


782 ELIZABETH MATTHEWS ET AL., &C., VS. 


oak and contain froin 28 to 32 gallons. They are lined on the inside 
with block tin in such a manner as to be perfectly gas-tight, and 
will stand a pressure of thirty pounds to the square inch. 


(Here follows diagram marked p. 1827.) 


1828 The mechanism inside of the reservoir consists of two 

block-tin tubes, one of which is the long tube leading from 
top end to bottom of reservoir, and the other the short tube, also 
inserted and firmly secured at the top end, but very short, merely 
extending through and attached to the block-tin lining. 

By filling these reservoirs as stated above, the water being forced 
in by its own hydrostatic pressure very rapidly through the long 
tube, and thus avoiding agitation, the atmospheric air is driven out 
through the short tube, and as soon as thé reservoir is filled with 
water both tubes are closed perfectly with screw caps, thus securing 
the water with all the gas which it had at 12 feet below the surface 
of the spring. : 

We are thus enabled to furnish our customers at a distance with 
the water in these reservoirs, which they can have on draught by 
the method alluded to above. 

The whole arrangement is very simple, consisting of reservoir, 
draught tube, with marble base, air pump, cock, pipe, and coupling, 
as explained in Fig. 2 on the other side. By connecting the short 
tube with the air pump, and the long tube (which goes to the bottom 
of the reservoir) with draught tube the water can all be forced out 
by the pressure of the air upon it, and will flow fresh and sparkling 
with its natural carbonic-acid gas as the spring. 

The “ Excelsior water ” is now on draught in most of the princi- 
pal cities and towns of the United States, and its popularity is be- 
coming more and more widely extended. It is a fact adding very 
greatly to the advantage of having our water on draught in the 
manner above described that while the natural carbonic-acid gus is 
retained it has none of the.strongly pungent taste of recharged 
water, the pressure of air merely acting as a power on the sur- 

face, and not mixing with the water. 
1829 For the sake of uniformity and that the “ Excelsior water 
on draught” may be known as genuine, we have adopted a 
trade mark in the style and lettering of our marble base and draught 
tube, a representation of which is given on the other side of this 
circular. Purchasers will find this trade mark at the different 
places where the genuine Excelsior water is sold on draught. 


“ Excelsior” and “ Union ” water in bottles. 


The waters bottled from these springs are remarkably adapted for 
commercial purposes, retaining all their valuable qualities for years 
without perceptible change. 

Their perfect preservation is due to the nature of the waters them- 
selves and to the secure and careful manner in which they are bot- 
tled and corked. 


M. J. Circuit Court, MR. J. Ciscult Court, 


SOUTHERN DISTRICT OF NEW YORK. BASTERN DISTRICT OF NEW VORK. 
| MATTHEWS, MATTHEWS, \ | 
, ! v8. 8. No. 2. 
} IRON CLAD MANUF’G CO. ELFERS. J 


~~ 


: August 24, 1881. 
A. M. Je., Sp. Bs. 


Defendant’s Exhb. Lawrence Circular No. 2. 


OVTUNRSG HOUSE 


——_— a 


= 


@ 

3 Beck Tales 
Ja Ina Cagting 
Zé 

4 


: 
F 


(Ar 
& Areugh which 
Pig.t pe ory am yo 
« 0a ty Ble Coping 
A ( eee tt Pump. 


20 unin Wo -\NQ 
r {Rereroees Noite 
vs G-  Remvetrin preemef Atinng. | N ®. 
a = “ f MM. 
= wim ete 0g wg. lan ~ eee Te ee eee 


. . — . - — ee 2 


al . . . 
fe ae al 
é 


THE IRON CLAD MANUFACTURING CO. 783 


They are put up in pint and quart bottles and packed in good 
order for shipment to any part of the world. | 

Pints, in boxes containing 4 dozen each ; quarts, in boxes con- 
taining 2 dozen each. 

For further particulars see pamphlet containing analysis and let- 
ters from Professors Alfred L. Loomis and Fordyce Barker, of New 
York; Nathan R. Smith, of Baltimore, and other eminent medical 


men. 
A. R. LAWRENCE & CO., 
Proprietors of “ Excelsior” and “ Union” Spring, 
Saratoga Springs, N. Y. 


1830 DEFeENDANT’s Exunipit LAWRENCE First CircuLar. August 
26,1881. A. M., Jr., Sp. Ex’r. 


The Excelsior Spring Saratoga water. Bottled by hydrostatic press- 
ure. : 


SsRATOGA Sprinos, 10th Mo., 1st, 1867. 


We would call your attention to our new method of bottling and 
barreling water by hydrostatic pressure, which is as follows: The 
Excelsior water is now conveyed from the spring at a depth of 
twelve feet below its outlet to the bottling vault through a block-tin 
pipe. A natural and powerful pressure is thus obtained, forcing the 
water through the pipe into the bottles and barrels intended to be 
filled. By this simple but perfect process we are enabled to offer to 
the public the “ Excelsior water,” pure, fresh, and sparkling, with 
carbonic acid as it is in the spring itself. The great advantage 
secured by the above process is to prevent the escape of gas con- 
sequent upon bottling water by means of pumps, as has heretofore 
been the custom. 

We also desire to call your particular attention to our block tin 
lined reservoirs which we fill by hydrostatic pressure as explained 
above, and to our method of having the water therefrom on draught 
precisely as it flows from the spring without charging it with gas. 
These reservoirs are made of stout oak and lined on the inside 
with block tin in such a manner as to be perfectly gas-tight, and 
will stand a pressure of thirty pounds to the square inch. The 
mechanism inside of the reservoir consisted of two block-tin tubes, 

one leading from top end to bottom of reservoir, and the other 
1831 also inserted and firmly secured at top end, but very short, 

merely extending through and attached to the block-tin lin- 
ing of the same. 

By filling these reservoirs (through the long tube) in the manner 
described, the water being forced in by its own hydrostatic pressure 
very rapidly, but with scarcely any agitation, the atmospheric air is 
driven out, and as soon as the reservoir is filled with water both 
tubes are closed perfectly with screw caps, thus securing the water 
with all the gas which it has at twelve feet below the surface of the 
spring. 
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We are thus enabled to furnish our customers at a distance with 
the water in these reservoirs, which they can have on draught by 
the method alluded to above. The whole arrangement is very sim- 
ple, consisting of reservoir, marble base, draught tube, air pump, and 
couplings. By connecting the short tube with an air pump and the 
long tube (which goes to — bottom of the reservoir) with our draught 
tube, the water can all be forced out with the pressure of air upon 
it, and will flow fresh and pure with its sparkle of carbonic acid, 
precisely as at the spring. 

The Excelsior water is now on draught by this new method in 
New York, Boston, Philadelphia, Baltimore, &c., and demand for it 
in this way is daily increasing, which we consider a sure sign of its 
opularity. It is a fact—adding very greatly to the advantage of 

aving our water on draught in the manner above described—that 
it is much preferred in this entirely unchanged condition to the 
strongly pungent taste of recharged water. 

We have the apparatus in working order at our office here to ex- 
hibit to visitors at the spring, and its simplicity and efficiency are 
at once appreciated by all who examine it. 

For the sake of uniformity, and that the “Excelsior water on 
draught” may be known as genuine throughout the United States 

by the most casual observer, we have adopted a trade mark 
1833 in the shape and size of our marble base and draught tube, 

so that visitors will find the arrangement the same at the dif- 
ferent places where our water is sold on draught as it is at our office 
at Saratoga. 

Our bottled water—bottled by hydrostatic pressure in the manner 
in which it isso much admired and appreciated by visitors at the 
spring this season—we believe is snanetiiel in excellence. By this 
new method we prevent almost entirely any escape of gas, as the 
water runs directly from the spring into the bottles by its own press- 
ure without the agitation consequent upon the usual method of 

bottling by means of pumps. 
For further particulars as to terms, &c., address: 
A. R. LAWRENCE & CO., 
“ Excelsior Spring,” Saratoga Springs, N. Y. 


Depot in New York city, 47 Warren street ; William D. Forster, 
agent. 


(Here follows diagram marked p. 1832.) 


A few druggists in New York city, etc., where the Excelsior water 
was first placed on draught, do not yet have our marble base and 
draught tube, but wherever we have placed it in the manner above 
described it is with this trade mark. . 
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The following parties now ha 
them already by OOF new process - 


New BEDFORD, Mass.: 
m. P. 8. Cadwell. 


GpRINGFIELD; Mass. : 
H. Hutchins & Son. 


PROVIDENCE, R. I.: 
Albert L. C‘alder. 


Norwich, Conn. : 
Lee & 


Osgood. 


WILMINGTON, D 


E. Bruy 


EL. : 
hust & Co. 


NewakE, N. J.: 
OQ. B. Kinsey: 


PHILADELPHIA : 
Dr. D. Jayne & Son. 
Fred. Brown: 


Dp 
m’I S. 


PoRTLAND ME. : 
Crossman & Co. 


HARTFORD, Cr.: 
j. C. thbun. 


Portsmouth, N. H.: 
David Kimball. 


BALTIMORE: 
Coleman & Rogets- 
N. H. Jennings & Co. 


CHICAGO, IL1.: 
Bliss & Sharp- 


W ASHINGTON, D. C.: 
Kidwell & Son. 


BuFFALo, N. Y.: 
w. H. Peabody- 

SyRACUSE, N. Y¥.: 

Marsh, Dillaye & Co. 
GENEVA; N. Y.: 

G. C. ilbert & Co. 
New ORLEANS : 

Sam’! Hastings: 


TAUNTON, Mass. : 
D. L. Mitchell. 
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The following parties now have our water on draught, many of 


. them already by our new process : 
New York City: WORCESTER, Mass. : 
-.- John Stringer. J. Q. Hill. | 
H. W. Atwood. | 
Dame & Dame. Boston : | 
A. M. Conklin. H. A. Choate. 
P. W. Belford. Olando Tompkins. 
| T. E. Davies. Chas. J. Eaton. 
* A. G. Dunn. 
F. J. Zitz. Brook yn. L. 1: 
W. K. Parker. H. H. Dickinson. 
A. Mason. T. B. Hughes. 
1834 Smyser & Co. J. D. Smith & Co. 
W. M. Giles. D. G. Farrell. 
C.V. 8S. Monnier. 
| J. H. Preston. PorTLAND, ME. : 
Miller & Co, Crossman & Co. 
J. Whittel. : | 
HARTFORD, Cr.: ‘a 
New Beprorp, Mass.: J.C. Rathbun. : 
Wm. P. S. Cadwell. 


PortsmoutTs, N. H.: 13 


SPRINGFIELD, Mass. : ’ . David Kimball. } 
H. Hutchins & Son. 1 
BALTIMORE: | 
PROVIDENCE, R. I.: Coleman & Rogers. 
Albert L. Calder. N. H. Jennings & Co. 


Norwicu, Conn. : CHICAGO, ILL. : 


Lee & Osgood. Bliss & Sharp. 
WILMINGTON, DEL. : WasnHineorTon, D. C.: 
E. Bruyhust & Co. Kidwell & Son. 


NewaRK, N. J.: BuFFa.o, N. Y.: 
O. B. Kinsey. W. H. Peabody. 


PHILADELPHIA : Syracuse, N. Y.: 
Dr. D. Jayne & Son. Marsh, Dillaye & Co. 
Fred. Brown. 
Hassard & Co. GENEVA, N. Y.: 
Jas. T. Shinn. G. C. Gilbert & Co. 
F. Jacoby. 
Ambrose Smith. New ORLEANS: 
Warren & Kneeshan. Sam’] Hastings. 
Sam’! S. Bunting. 
S. Mason McCollen. TAUNTON, Mass. : 
Lancaster & Wells. D. L. Mitchell. 
Risk & Co. 
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MEMPHIS, TENN. : J 


Newport, R. I.: Mansfield & Higbee. 
Ocean House. | 
NIAGARA FALts: 
Lone Branca, N. J.: International Hotel. ~~ 
Stetson House. 
CaPrE May, N. J.: . 
Congress Hall. | 
(Here follows diagram marked pp. 1835, 1836.) a 
' 
1837 Extract from Page 23 of Defendant’s Exhibit Dows Catalogue. t 
The improved soda fountain. Patent applied for. 


The foregoing cut represents a sectional view of an improved soda 
fountain which saves more than half the labor of charging, giving 
better soda water in half the time usually employed. The improve- 
ment consists in placing breakwaters in the interior of the fountain, 
as represented by cuts D D, so that when the fountain is oscillated 
on the pins the water striking against these impediments is broken 
and the particles separated sv as to allow the carbonic-acid gas to 
unite more quickly and thoroughly with the water than by the ordi- @- 
nary process, in which the water is broken only by striking against y 
the interior end of the fountain. One hundred of these fountains *? 
were used last season in London, and one manufacturer has ordered 


Sere eee 


one hundred for his use the present season. With improved safety \ 
cock these fountains are offered at as low a price as the ordinary kind 
of other makers, the motto being the best article at the lowest price. , 
Price—14 gallons charging capacity.--.--.---.----.----- $60 00 -_ 
66 12 “c 6s gn mera n er ee D0 00 >. ¥% 
rT 10 66 6s 66 sia ieee 45 00 
66 S 66 i i ee 40 00 
° ? 
1838 Extract from Puffer’s 1869 Catalogue, Page 28. & 
| 7s 
“ Puffer’s copper fountains.” B 


These fountains are made from the thickest and _ best-selected 
materials without regard to weight or prices of other makers. They 
are lined in the best possible manner with block tin, and the soda 
water does not come in contact with the copper in any part of the 
apparatus. The number of the fountain corresponds to its exact ; 
capacity in gallons, which should be only two-thirds full when \ 
charged. 


No. 9. Quantity of water charged, 6 gallons; price ..----- $35 00 | 

No. 12. Quantity of water charged, 8 gallons; price- ----- 40 00 Ps 

No. 15. Quantity of water charged, 10 gallons; price -..--- 50 00 bd 
No. 18. Quantity of water charged, 12 gallons; price -..--- 60 00 ‘ 


No. 27. Quantity of water charged, 18 gallons; price ------ 100 UU 
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Fy 
¥ 
Le  y 


-Figt - 
4A. Botiomed Spring UM fret 
Prom sarface 


B.B. Teding I notes doometer- 
CC. Outlet of Spring- 


oe oe 


I34o 


2 MN I AIR I gg By El RE iy ot as se gt 


THE IRON CLAD MANUFACTURING CO. 787 


A spanner wrench goes with this without charge. 
Also fountains for mineral waters, lined with sheet tin. A perfect 
fountain for the purpose of keeping the water in the purest state. 


Price for No. 9, full capacity .... .........--..-.-.-----. $75 00 | 
66 66 12, cS IE EE a a de AI A eS OS 87 50 
rT} rT) 15, gOS CARDO cede EES ES LL Se AMES Rae 100 00 


(Here follow diagrams marked pp. 1839, 1840.) 


1841 Extract from Puffer’s 1870 Catalogue, Page 30. 
Puffer’s copper fountains. 


These fountains are made from the thickest and best-selected ma- | 
terials, without regard to weight or prices of other makers. They 
are lined in the best possible manner with block tin, and the soda — 
water does not come in contact with the copper in any part of the . 
apparatus. The number of the fountains corresponds to its exact — 
7 in gallons, which should be only two-thirds full when — 
charged. 

These fountains all have a three-screw cock. 


No. 9. Quantity of water charged, 6 gallons; price_---... $35 
No. 12. Quantity of water charged, 8 gallons; price-...... 40 
No. 15. Quantity of water charged, 10 gallons; price .....- 45 
No. 18. Quantity of water charged, 12 gallons; price -..-~. 55 
No. 27. Quantity of water charged, 18 gallons: price -..--. 90 00 


A spanner wrench goes with this without extra charge. 

Also fountains for mineral waters, lined with sheet tin. A per- 
fect fountain for the purpose of keeping the water in the purest 
state. 


Price for No. 9, full capacity ......--.-..---.-----.------ $75 00 
rT “6 12, aasiieit ae eas Eee is O SAIS OS 87 50 
és 66 15, he et ee SN Lam EN Oe 100 00 
Agitating frames, if0®. ....< 20. enon cence cenccocecesesoes 7 00 


Agitating frames, iron, to be put on wood bottom by the pur- 
chasers. 


1842 Extract from Puffer’s 1871 Catalogue, Page 38. 
Puffer’s copper fountains. 


These fountains are made from the thickest and best-selected ma- 
terials, without regard to cost or prices of other makers. They are 
lined in the best possible manner with block tin, and the soda 
water does not come in contact with the copper in any part of the 
apparatus. The number of the fountain corresponds to its exact 
capacity in gallons, which should be only two-thirds full when 
charged (see plate No. 9). 
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No. 9. Quantity of water charged, 6 gallons; price---.-.-.- $35 00 
66 12. rT 66 ie err 40 00 
rT] 15. 66 10 66 66 eee erm 45 00 
66 18. 66 12 66 sag NE Se te 55 00 
“ 27. " _ © adenine 80 00 


Plate No. 10, a fountain for mineral waters, lined with rolled sheet 
tin. A perfect fountain for the purpose of keeping the water in the 
purest state. 


Price for No. 9, full capacity, or 6 to 7 gallons of water --.. $60 00 
Price for No. 12, full capacity, or 6 to 9 gallons of water-... 75 00 
Price for No. 15, full capacity, or 12 to 13 gallons of water-. 85 00 


Ratteting Game: SR ...cnnn cowscdes natn ° 0 Oe 
The sheet-lined put together with flanges and bolts. 
No. 9. Full capacity to charge 6 to 7 gallons of water. ..-. $75 00 


No. 12. Full capacity to charge 8 to 12 gallons of water.... 87 50 
(Here follows diagram marked p. 1843.) 


1844 DeEFENDANT’s ExuiBitT ARDISSON Entriks Nos. 1, 2, 3, aN 4. 


Extract from page 3 of Excelsior Spring Co. cash book. 


No. 1. 
: JuLy 5, 1867. 
SOND BRED cence wcnmnmeninindocnnnininninns 13 00 
No. — 
Juty 13, 1867. 
Phesiers-te: GUE. ocanpecnensecmimuannnniiaiinen 9 50 
No. 3. 
Paper 5, same book. 
JuLy 22p, 1867. 
P. Bs GetRccecunsenecccns enne contiineemmaminminddiile 12 00 
No. 4 
JULY 22p, 1867. 
T. Bi Qe cana cemnws mann soimipeemamanaes 50 00 


DEFENDANT'S ExHisBitT Benepict & Burton Entry. 


Extract from Puffer Day Book, page 293. 


May 29, 1869. 
Benedict & Burton, Norwalk, O., Dr. 


2 No. 9 mineral-water fountains, at $75...--..- .-.. .-. 2. 150 00 
Less 10 per cent. -.-------------..~..-.....---...-.... 15 00 
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1845 Derenpant’s Exuisit Benepict & Burton Entry. 


Extract from Puffer Order Book, page 5. 


May 22, 1869. 
Benedict & Burton, Norwalk, O. 


2 No. 9 mineral-water fountains, funnel and connecting pipe- 
Same discount as before -...--.- emia eabwntihiiamiabieginaninemimition 


D&EFENDANT’s ExuisitT BEKKENHUIS ENTRY. 


Extract from Bekkenhuis’ Order Book, page 26. 


_ Aveust 3p, 1871. 
Scripture & Parker. 


D a ee I vette een comnctitbesadinlaaieiiindinis- beeen $110 
By cash $200. 


DEFENDANT’s ExH1BiT CHARLES ABEL & Co. 


Extract from Puffer Order Book, page 86. 


May 23, 1870. 
Chas. Abel & Co., Pittsburgh, Pa. 


1 No. 9 mineral-water fount ....... ..... .-----.------.-.. 
TF WIE cceiececiicentiattiniineinete denen iis 


Will remit in 10 days. If not, draw at 2 days’ sight for cash. 
Add interest to price of fountain. 


1846 DEFENDANT’s EXHIBIT CLARK & Parsons ENTRY. 


Extract from Puffer Order Book, page 208. 


7 May 22, 1871. 
Clark & Parsons, Northampton, Mass. 
S Me. 19 ante. RON, OP cnncns concucccsiiiiinieminna 150 00 
14 ft., block-tin pipe with clamp and coupling----. 1 00 
1 brass clamp .... 2.2. 020202 coc cne coccecee wocces cone 50 
2 1900 GMNBR ccc ccccnccoccccc ccc onc cccnwewseugeses 1 50 


D. B., 170—1, 30 days. 
Ship soon as possible. 
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DEFENDANT’s EXHIBIT Humparey, Hamuine & Co. Entry. 
Extract from Puffer Day Book, page 294. 
JUNE 1, 1869. 
Humphrey, Hamming & Co., Detroit, Mich., Drs. 


One No. 10 Hexigon fr. cr. syrup and soda draught in 
Italian marble; cases paneled with Tennessee brocatelle 


shell, Sienna and Lisbon marbles........--......-__. $394 00 
With 2 mineral-water faucets, coolers, and pipes, complete. 
One No. 30 gas generator .- ..-.-.----- ~~ .-----.----.- 175 00 
Four No. 9 copper founts ---- .....---- cians as emieanmineandamtis 140 00 
Four tumb.-holders _.-.-.--.--- 2-2... Le aanieliiameisiialnaieliiiniias 11 00 
ee ike: ncncit dincenensctentencesatiaieniidiie a. 6 00 
$726 00 
ED 00 neimnia-emmtmnet: eacteninnntaiitinndidiiiaa edibles 65 34 
$660 66 
BR CG C0 FF cetciet otirescreemceaibinintite shia aiianiiinds 15 42 
$676 08 
1847 DEFENDANT'S Exursit Lorenz Bros. Entry. 


Extract from Puffer Day Book, page 286. 


May 19, 1869. 
Lorenz Bros., Toledo, O. 


One No. 8 (hexigon) fr. cr. syrup and soda draught ~~ ---- $265 00 

One Be. SEE cccnccetenncnsememeneeee Gee 

, Two No. 9 copper fountains_--- ....-.-----2--.-------- 70 OU 
Four tumb.-holders, @ 2.75 ..-... -....--.-------.----- 11 00 

$471 00 


Sent Hill & Miller, Elkhart, Ind. 


DEFENDANT’s Exuisit LOoRENz Bros. Entry. 


Extract from Puffer Day Book, page 300. 


JUNE 8, 1869. 
Lorenz Bros., Toledo, O. 


One No. 6 (hexigon) fr. cr. syrup and soda draught ------ $230 00 
nd Fe. SE ccscec meme 125 00 
One No. 9 copper fount -- .---...-....-...........-.--. 35 00 

| $390 00 


Sent Gev. Bachman & Co., Germantown, O. 
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1848 Derenpant’s Exnisit Rice & Brorgers Entry. 
Extract from Puffer Day Book, page 283. 


May 15, 1869. 
G. L. Rice & Bro., No. Adams, Mass., Drs. 
2 No. 9 soda founts, @ __ ea ener Nee eRN n $60 00 
6 ft. hose i ianiim ecieesepratmaaiadaiiiigaaias 4 50 
3B OUR CI sien cite cienad: cnmnnenenithitintiniiade 1 50 
© GCN cnet ccnccedanciccncccecscaeeneusiibiniemmiigia 6 25 
$72 25 


DEFENDANT’s ExuiBiT WORCESTER ENTRY. 
Extract from Puffer Day Book, page 282. 


May 13, 1869. 
J. B. Worcester, Momence, III., Dr. 

One No. 8 fr. cr. syrup draught, without side arms -...--.. $195 00 
One Ne. 13 gemeteter 22000. conc cone concen cecconcces= 125 00 
Two “ 9% copper fis. @ $35 --.-------. --------------- 70 00 
alas CR iccinrectienntintnn: amine cintiaieniaiiiiteitutn 16 50 
Three Ges. 96. GEG ccc. cc co ncccccsnesenteimonsamec 6 00 

$412 50 
$400 5% .ccnceccanascccncscncscccenss seeseeceesnane 20 62 

$391 88 


1849 Derenpant’s Exuisit Fiske Entriss Nos. 1, 2, 3, 4, ann 5. 
No. 1. 


Extract from Scripture & Parker Day Book, page 72. 


May 22, 1871. 
I. B. Patten & Co., Dr, 


To 1 New Star water fountain, lined with block tin ....... 57 00 


No. 2. 
Extract from Scripture & Parker Day Book, page 203. 
June 22, 1871. 
B. F. Silsbey. 


Tw 1 10-gall. Star water ft., lined with block tin .......... 
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No. 3. 
Extract from Scripture & Parker Day Book, page. 540. 
Sept. 14, 1871. 


Beckenhuis & Essman. : 
BO GOR cccn con cesenmnanmanses smavenneenmmnrntin 371 85 
Cr. by 50 new 14-gall. fountains._-- ...-------...------ 1,750 00 
Do. 2 tin-lined 10-gall. fountains .......-.....--.....-. 110 00 
Do. 2 new 9-gal. fountains---- ...-..---.--------...--. 60 00 
DO: 6S Mi ceenncenenmenemnannennn 341 40 
1850 No. 4. 


Extract from Scripture & Parker’s ledger, page 24. (Page headed 
I. B. Patten & Co.) 


May 22, 1871. To one new 10-gal. ft., lined with tin...... $57 00 


No. 5. 
Extract from Scripture & Parker’s ledger, page 220. 
Bekkenhuis & Essmer. 


1871. 
Agdll 16. Te 06D 22.0 coccee connec ecco ncecnnsessnnannt $102 80 
we 26° * * = cenvidineseninianeinnmn 148 39 
a Oe a aiicsteasentnieienidadiiiieee 200 00 
oe ae, “> i ceeeienentenneniaineiieiii ae 420 00 
mee 66." @ oceans 1,015 00 
er 28. 9° * = nein 54 45 
aa. 2. * * = wancccsccuseneesememnen 200 00 
me 26 cnemennmnmenannennaiiiniaials 371 95 


DEFENDANT'S ExHIBIT GRUBER ENTRIEs Nos. 1, 2, 3, 4, 5, 6, 8, 9, 10- 
No. 1. 


Extract from Gruber Order Book. 
Avecust 19, 1869. 


Saratoga Seltzer Spring W. Co. 


Two 20-gal. fountain and air pump as talked of, to be sent 
Saturday morning to National Express Co., 65 B’way, N. 
Y., for Saratoga Springs, N. Y..----.-----. ------.--- 
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1851 No. 2. 
Extract from Gruber Order Book. 


Sept. 6TH, 1870. 
Saratoga Seltzer Water Co. 


New lining to one fountain ---...... ..-.-------....... 
Felt to 2 "oa wieitg enti lippiiciniiicipiataiaiaaiiiialteis 
To empty and wash one...-.-..-....---.---.---...---- 
To have wooden casings made, with handles attached and 

COUNND GE Ts cnc cecccegnccne conestiin capbennenes 


Extract from Gruber Order Book. 


Ocr. 22, 1870. 
Saratoga Springs. 


Two 16-gall. tanks of the same material, with wrought-iron 
RARE concccsctseninnesancnimmliaabaiepin 


No. 4. 
Extract from Gruber Order Book. 
NovEMBER 17, 1870. 
Spring’s Express, No. 4 Mott St. 
Sent to corner of Nassau St., Maiden Lane, two tanks for 
seltzer water, for Mr. Hall, Saratoga ........ .....----.- 


No. 5. 
Extract from Gruber Order Book. 
Nov. 28, 1870. 
Spring’s Express for Hall, Saratoga Spring Co. 
1 fountain from Bowery to Nassau streetand Maiden Lane... 50c. 
1 from Maiden Lane to Bowery.-.-......--....--.-.------ 50c¢, 
1852 No. 6. 
Extract from Gruber Order Book. 
NovEMBER 25, 1870. 
(2 entries under same date.) 


Spring’s Express for Hall, Saratoga Spring Co. 


2 fountains to 5th street from Chatham street...........-.. 50 cts. 


100—119 


794 _ ELIZABETH MATTHEWS ET AL., &C., VS. 


No. 7. 
Spring’s Express for Hall, Saratoga Springs. 


From 5th street to 15th street and 14th street, Mr. Funks to 
Maiden Lane and cor. Nassau St... ....-.....--.-.---. 75 cts. 


No. 8. 


Extract from Gruber Petty Cash Book. 
OcToBer 8, 1870. 


Saratoga Seltzer Spring Co. 
Bee Gall OF CREE <n nnn eccc cence eecsseeennms semnnennntinn 111 70 


Extract from Gruber Petty Cash Book. 
Marcu 10ra, 1871. 


Rec’d of Rob’t Hall the sum of one hundred and ten dollars on 
ac’t for Seltzer Water Co. | 


No. 10. 
Extract from Gruber Petty Cash Book. 
NoveEMBER 16, 1871. 
Rec’d of Mr. Hall from Saratoga Spring Co. the sum of $63.92 and 
a bill of from $182.78. 


1853 DEFENDANT’s Exuisit HutcHinson EntTRIEs. 
Extract from Hutchinson’s Order Book. 


CuH1caGo, Fripay, July 30, 1869. 
David M. Ford, Dr. 


DEFENDANT'S EXHIBIT LAWRENCE Recerpt No. 1. 


SARATOGA SPRINGS, 12, 28, 1867. 


Received of A. R. Lawrence & Co. six and 7,5, dollars in full to 
date. 


THEODORE R. COOK. 
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DEFENDANT’ Exuisit Lawrence Receipt No. 2. 


Saratoca Sprines, 1 month, 4, 1867. 


~ Ree’d of A. R. Lawrence & Co. fifteen dollars in full to date. 
$15 THEODORE R. COOK. 


DEFENDANT’s Exu1BIT LAWRENCE RecziPt No. 3. 


SARATOGA SPRINGS, 1 mo., 11, 1868. 


1854 Rec'd of A. R. Lawrence & Co. the amounts affixed to our 
names, respectively, in full for daily labor to date. 


$6. JOHN H. DOWEN. 
6. ELIJAH DOWEN. 
87. E. M. BALDWIN. 
6.06. J. H. ADAMS. 

3. T. R. COOK. 

11.20. WILLIAM MAHER. 


DEFENDANT'S ExuiBiIT LAWRENCE Recerrt No. 4. 


‘SaratuGa Sprines, 1 mo., 14, 1868. 
Rec'd of A. R. Lawrence & Co. seven and no 100 dollars on ac’t. 
T. R. COOK. 


DEFENDANT’s Exuisit LAWRENCE Receipt No. 5. 


SARATOGA SPRINGs, 1 mo., 18, 1867. 


Ree’d of A. R. Lawrence & Co. nine and dollars on ac’t. 
$9.75. T DORE R. COOK. 


DEFENDANT’s ExHiBIt LAWRENCE Recerpt No. 7. 


Rec’d, Saratoga Springs, Jan. 25, ’68, of A. R. Lawrence & Co., by 
Wm. Norman, ten dollars on ’count of work. 


$10. THEODORE R. COOK. 


1855 DEFENDANT’s Exuisit LAWRENCE RecePr No. 8. 


Rec’d, Saratoga Springs, Jan. 29, 68, of A. R. Lawrence & Co., by 


Wm. Norman, ten dollars on ac’t work. 
$10. T. R. COOK. 


DEFENDANT'S Exuisit LAWRENCE Recerpt No. 9. 


SARATOGA SPRINGs, 2 .mo, 8, 1868. 


Rec’d of A. R. Lawrence & Co. fifteen dollars in full to date. 
$15. THEODORE Rk. COOK. 
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DEFENDANT’s Exuisit LAWRENCE REcErPtT Nos. 10 anp 11. 


SARATOGA SPRINGS, Feb’y 15, ’68. 


Paid T. R. Cook nineteen dollars and fifty cents in full for lining 
6 barrels at 2.25 and 3 half barrels at 2.00. 
$19.50. T. R. COOK. 


DEFENDANT'S Exuisit LAWRENCE Receipt No. 12. 


SARATOGA SprinGs, Feb’y 19, ’68. 
Paid T. R. Cook thirteen dollars and fifty cts. in full for lining 6 
barrels. 


$13.50. THEODORE R. COOK. 


1856 DeErFENDANT’s Exuisit LAWRENCE Recerpt No. 138. 


SARATOGA Sprinas, March 5, ’68. 


Paid T. R. Cook two dollars and twenty-five cents in full for lin- 


ing one reservoir. 
$2.25. THEODORE R. COOK. 


DEFENDANT’s Exuaisir LAWRENCE Receipt No. 14. 


SARATOGA, 3 month, 11, 1868. 


Rec’d of A. R. Lawrence & Co. 5 and $°° dollars on ac’t. 
$9. T. R. COOK. 


DEFENDANT’s ExHu1BiIt LAWRENCE Recerpt No. 15. 


SARATOGA, 3 mo., 14, 1868. 
Rec’d of A. R. Lawrence & Co. twelve and °°? dollars in full to 


date. 
$12. THEODORE R. COOK. 


DEFENDANT'S Exuisit LAWRENCE Recerpt No. 16. 


SARATOGA, 3 mo., 26, 1868. 


Rec’d of A. R. Lawrence & Co. fifteen and no 100 on ac’t. 
THEODORE R. COOK. 


1857 DeEFENDANT’s Exunipit LAWRENCE Recerpt No. 17. 


SARATOGA, 3 mo., 28, 1868. 


Rec’d of A. R. Lawrence & Co. $15 (fifteen dollars) on ac’t. 
T. R. COOK. 
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DEeFrENDANT’s Exuisit Lawrence Receipt No. 18. 


SaraTocA, 4 month, 4, 1868. 


Rec'd of A. R. Lawrence & Co. the amounts affixed to our names, 
respectively, which is in full to date. 


$9.35 | T. R. COOK. 
9.37. JOHN + MALONEY. 
23.55. COOK + MALONEY. 
9.00. JOHN + SHINE. 


DEFENDANT’s ExuisBit LAWRENCE Recerpt No. 19. 


Saratoca, 4 mo., 9th, 1868. 


Ree’d of A. R. Lawrence & Co. 6 dollars on account, services ren- 
dered. 
$6.00. THEODORE R. COOK. . 


DEFENDANT'S EXHIBIT LAWRENCE Receipt No. 20. 


Saratoca Sprinos, 4, 11, ’68. 
Rec’d of A. R. Lawrence & Co. seven and ;5% dollars in full to 
date. 
$7.50. WILLIAM MAHER. 


1858 DEFENDANT’s Exnipit LAWRENCE Recetpr No. 21. 


yp sen of A. R. Lawrence & Co. thirty-six and +5, dollars in full 
to cate. 


$36.45. T. R. COOK. 


DEFENDANT’ ExHiBiIT LAWRENCE Receipr No. 22. 


SARATOGA Sprinas, 5, 2, ’68. 
Rec’d of A. R. Lawrence & Co. twenty and 5%, dollars in full to 
date. 
$20.50. T. R. COOK. 


DEFENDANT’s Exuisit LAWRENCE Receipt No. 23. 


SARATOGA Sprinos, 5, 9, 1868. 
Rec’d of A. R. Lawrence & Co. twenty dollars on acc’t. 
$20. T. R. COOK. 


DEFENDANT’s Exuisit LAWRENCE Receipt No. 24. 


SARATOGA SprRinos, 5, 16, 68. 
Rec’d of A. R. Lawrence & Co. nineteen and 4, dolls. in full to 
date. 
$19.85. T. R. COOK. 
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DEFENDANT’s ExuHIBIT LAWRENCE Receipt No. 25. 


SARATOGA SPRINGS, 5 mo., 19, 68. 


Rec’d of A. R. Lawrence & Co. ten dollars on acc’t. 
$10.00. T. R. COOK. 


1859 Derrenpant’s Exuisit LAwRENCE Receipt No. 26. 


SARATOGA SPRINGS, 5, ’23. 


Rec'd of A. R. Lawrence & Co. seventeen and ;83; dolls. in full to 


date. 
$17.68. T. R. COOK. 


DEFENDANT’s Exuisit LAWRENCE Recerpt No. 27. 


SARATOGA SPRINGS, 6, 6, 68. 


Rec’d of A. R. Lawrence & Co. twenty-eight and 4,55 dolls. in full 


to date. 
$28.45. . T. R. COOK. 


DEFENDANT’s ExaisBit LAWRENCE Receipt No. 28. 


SARATOGA SPRINGS, 5, 30, ’68. 


Rec'd of A. R. Lawrence & Co. twenty-six and ;35 dollars in full 


to date. 
$26.62. T. R. COOK. 


DEFENDANT’s Exuispit LAWRENCE Receipt No. 29. 


SARATOGA SPRINGS, 6, 13, ’68. 
Rec'd of A. R. Lawrence & Co. five and no 100 dollars in full to 


date. | 
$5.00. T. R. COOK. 


DEFENDANT'S ExHIBIT LAWRENCE Receipt No. 30. 


SARATOGA SprInos, 6, 20, ’68. 


Rec’d of A. R. Lawrence & Co. twenty-six and no 100 dollars in 


full to date, less $10 drawback. 
$26.00. T. R. COOK. 


1860 DErFENDANT’s Exuisit LAWRENCE Receipt No. 31. 


SARATOGA SPRINGS, 6, 27, ’68. 


Rec’d of A. R. Lawrence & Co. twenty-two and 85; dollars in full 
for work. 


$22.85. T. R. COOK. 
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DEFENDANTS Exuisit LAwrRENCE Recgirt No. $2. 


SARATOGA Sprin@s, 7, 4, 68. 
Rec'd of A. R. Lawrence & Co. forty-two and 7%, dollars in full 
to date. 
$42.80. T. R. COOK. 


DEFENDANT’ Exnuisit LAWRENCE Receipt No. 33. 


SaRATOGA Sprinos, 7, 11, 68. 


Rec’d of A. R. Lawrence & Co. seventeen and 5%, dollars in full 
to date. 


$17.50. ; ; TT. R. COOK. 


DEFENDANT’s EXHIBIT LAWRENCE Recerpt No. 34. 


Juty 18, 1868. 


Rec'd from A. R. Lawrence & Co. thirty-five and ,4%, dollars in 
full to date. 


$35.65. T. R. COOK. 


1861 Derenpant’s Exnispit LAwreENcE Receipt No. 35. 


7 Mo., 25, ’68. 


Rec'd of A. R. Lawrence & Co. the am’ts affixed to our names, re- 
spectively, which is in full to date: 
$41.50. 


T. R. COOK. 

18. E. BENEDICT. 

5.62. WM. MAHER. 
13.50. JOHN J. MILLER. 
6.75. LEONARD BAKER. 
5.00. JOHN x DUNDAN. 
5.70. WM. BUTLER. 

5. JOHN SHINE. 


DEFENDANT'S Exnisit LAWRENCE Receipt No. 36. 


Rec’d of A. R, Lawrence & Co. thirty dollars 75°, in full. 
$30.50. T. R. COOK. 


DEFENDANT’s Exnisit LAWRENCE Receipt No. 37. 


SaRATOGA Sprinos, 8 Mo., 8th, 1868. 
Rec'd of A. R. Lawrence & Co. thirty 7% dollars in fall. 
$30.30. T. R. COOK. 
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DEFENDANT’s ExuHIBIt LAWRENCE Recerpt No. 38. 


SARATOGA SprinGs, 8 Mo., 27, ’68. 


1862 Rec'd of A. R. Lawrence & Co. the amounts affixed to our 
names, respectively, which is in full to date. 


$36.67. T. R. COOK. 
9.38. E. T. BENEDICT. 
7.87. JOHN x SHINE. 
6.87. WILLIAM x BUTLER. 


DEFENDANT’S Exuisit LAWRENCE Receipt No. 39. 


SARATOGA Sp’as, 9 Mo., 7, 1868. 


Ree’d of A. R. Lawrence & Co. twenty and 7y% dollars in full to 


date. 
$20.50. T. R. COOK. 


(Here follow diagrams marked pp. 1863 to 1884, incl.) 


1885 Circuit Court of the United States for the Southern District 
of New York. In Equity. 


ELIZABETH MATTHEWS and GEORGE MATTHEWS, as Surviving Ex- 
~ ecutors of the Last Will and Testament of John Matthews, De- 
ceased, 
v8. 


THE IRON CLAD MANUFACTURING COMPANY. 


BLATCHFORD, J. : 


This suit is brought on four patents: Reissue No. 8834, granted to 
John Matthews August Sth, 1879, for an “improvement in soda- 
water fountains,” on an application for reissue filed June 26th, 1879, 
the original patent, No. 128,411, having been granted to said Mat- 
thews June 25th, 1872, for 17 years from June 13th, 1872; reissue 
No. 8837, granted to John Matthews August 5th, 1879, for an “im- 
provement in soda-water apparatus,” on an application for reissue 
tiled June 26th, 1879, the original patent, No. 137,702, having been 
granted to said Matthews April 8th, 1873; letters patent No. 159,433, 
granted to John Matthews February 2nd, 1875, for an “ improve- 
ment in vessels containing gases and liquids under pressure,” and 

letters patent No. 179,583, granted to John Matthews July 4th, 
1886 1876, for an “improvement in fountains for containing aerated 
beverages.” 
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The specification of reissue No. 8834, referring to the drawings 
which accompany it, says: “Figure 1 is an exterior longitudinal 
view and Fig. 2 a central longitudinal section of a fountain con- 
structed in accordance with my improvement. My invention con- 
sists In a novel construction of a tin-lined steel fountain for soda 
water and other aerated or gaseous liquids, such fountain combining 
lightness with strength, and being of cylindrical form and uniform 
dimensions or thereabout throughout its length, thereby adding to 
the convenience of packing and handling; also being exempt from 
expansion or permanent lateral distention by the interior pressure 
to which it is subjected, thus preserving its form and contributing 
to its durability. Fountains for the like purpose as previously made 
have been largely expansive and ne the set given to them by 
extension and being otherwise objectionable. In the accompanying 
drawings, A represents a block-tin interior body of cylindrical form 
with hemispherical or reduced ends, the same constituting the tin 
lining of the fountain, and being provided at one of its ends with a 
neck, 4, for the introduction of the usual or any suitable connections 
by which the fountain is charged and its contents drawn off, said 
neck receiving or having screwed into it a screw coupling, c, secured 
by a nut and washer, d e, on the exterior of an outer end cap, B, for 

making the connection. C is the exterior shell or body proper, 

1887 made of galvanized sheet steel, as may also be the end caps 
‘B B’, which are soldered to or over the extremities of the 
same, and constitute, as it were, parts of said body C that surrounds 
or fits over the tin lining A. The end caps B B’ are united to the 
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body C without flanges or projections by tin joints, as f f, made by 
soldering with pure tin, which, being a ringing metal, unites closely 
with the steel exterior to make a firm and durable joint, as other 
solders having lead in them will not do. Bands g g of brown paper 
or other non-conducting material are introduced between the tin 
lining A and steel body C at the ends of the latter to prevent the tin 
of the lining being melted by the heat used in making the pure tin 
joints ff. The fountain is also filled with water for the same pur- 
pose prior to making said joints. The non-stretching character of 
the body C, by reason of the same being of steel, insures the fount- 
ain preserving its shape, and the absence of end flanges provides for 
the close packing of a series of such formations when transporting 
or storing them.” : 

The claims of No. 8834, four in number, are as follows: 

“1. The combination of the inner continuous tin fountain A, 
having neck 6, with the rigid enclosing shell, made in sections, sub- 
stantially as herein shown and described. 

“2. The tin vessel A, incased by a cylinder, C, and ends B B’, in 
the manner substantially as described, as a new and improved arti- 
cle of manufacture, for the purpose specified. 

. “3. The combination of the inner vessel A, with the exte- 
1888 rior covering, made in sections, which are united after being 

placed around the vessel A, substantially as specified, the 
inner vessel being entirely continuous within the covering. 

“4, The combination of the inner vessel A with the surrounding 
covering or shell, and with intermediate bands g g of paper or non- 
conducting material, substantially as specified.” 

Claims 1, 2, and 3 are alleged to have been infringed. 

The text of the specification of No. 128,411 is identical with that 
of No. 8534, as above quoted, except that in No. 128,411 the word 
“closely” is inserted between the words “body C, that” and the 
words “surrounds or fits.” No. 128,411 had only one claim, as fol- 
lows: “ The tin vessel A, incased by a steel cylinder, C, and ends B B’ 
soldered to the latter, in the manner substantially as deseribed, as a 
new and improved article of manufacture, for the purpose specified.” 

It is contended for the defendant that No. $334 is void as to the 
first three claims, because it was applied for and granted, with ex- 
panded and generalized claims, after a delay of seven years in ap- 
plying for a reissue. The descriptive = of the two specifications 
are identical, except as to the word “closely.” The omission of that 
word is not a restriction. 

The novel construction of a tin-lined steel fountain in which the 
invention is stated by the original specification to consist 1s shown 
by the claim of the original to bea structure having these features: 

(1) A tin vesssel or lining, A (2), incased by a steel body 
1889 or cylinder, C (5), the outer end caps or ends b B’ soldered 

to the steel body or cylinder C without flanges or projections 
by tin joints, made by soldering with pure tin instead of bya solder 
having lead in it. The text of the original specification, in its de- 
scriptive part, shows that this was the invention. The claim was 
adequate to secure that invention. There was nothing ambiguous 
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or obscure or deficient in the claim to secure that invention. There 
was no inadvertence, accident, or mistake, and there is no attempt, 
by proof, to show that there was. The fact that the descriptive parts 
of the two specifications are alike shows that the sole object was to 
change the claim, and as the new claims are not restrictive they are 
for a different and enlarged invention in so far as they are different 
claims. The first three claims omit all limitation to the method of 
soldering the end caps to the cylinder or body by tin joints, which is 
an indispensable element of the invention set forth as the invention 
in the original specification,and such omission enlarged the invention 
and enlarges the scope of the claims. The newclaims are souglit to be 
used to cover structures which came into existence after the original 
patent was granted, but before application was made for the reissue, 
and that application was not made until seven years after the original 
patent was granted. During that interval the defendant engaged in 
making the structures alleged to infringe. Itis apparent that the 

plaintiff knew this and took his reissue in order to be 
1890 sure and have claims which would cover the defendant’s 

structures. They did not infringe the claim of the original 
patent. The sections of their outer shell were not and are not 
united by tin solder, nor were nor are the structures without flanges 
or projections. The case must be controlled by the rulings in Miller 
v. Brass Co. (104 U. S., 350); James v. Campbell (/d., 356); Matthews 
v. Machine Co. (105 Jd., 54); Bantz v. Frantz (/d., 160); Johnson v. 
Railroad Co. (Jd., 539); Gage v. Herring (107 Jd., 640); Clements v. 
Odorless Excavating Apparatus Co. (109 Id., 641); MeMurray v. 
Mallory (111 Jd., 97); Turner and Seymour M’f’g Co. v. Dover 
Hamping Co. (/d., 319). The first three claims of No. 8834 are ad- 
Judged to be invalid. 


804 ELIZABETH MATTHEWS ET AL., &C., VS. 


, Sa 
—_ — = += = 
Sa _— — _— 
—_ 
- eg 
‘ tte 
Pd 
S 


The specification of reissue No. 8837, referring to the drawing, 
which accompanies it, says: “The drawing represents a vertical 
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central section of my improved soda-water apparatus. This inven- 
tion relates, first, to a new manner of forming a tight joint between 
the body and the cock of a soda-water fountain. * * * The in- 
vention consists, first,in forming a recess in the flange of the cock 
opposite the projection of the bung for the reception of a soft metallic 

or other packing. I have, previous to this invention, used 
1891 an annular packing in a recess in the fountain top, but that 

construction renders it difficult to insert and replace the 
packing. It is much easier to replace it on the flange of the cock. 
I also find that this improvement effects a great saving of gas, 
which is wasted if the joint is imperfect. * * * In the accom- 
panying drawing the letter A represents a stop cock having a flange, 
a, and a downwardly projecting extension or lower part below said 
flange. C is the bung, which projects from the fountain body 
through an aperture in the shell or body D of the fountain. The 
flange a of the cock is directly above said bung, and is recessed at 
its under side to receive a soft metal or other packing, 7. The pro- 
jection z of the bung of the fountain fits up into this recess and im- 
pinges on the packing which is contained in the recess of the flange 
a. The packing z is prevented from spreading by the sides of the 
recess, and thus makes a perfect joint.” * * * 

There are five claims in No. 8837. Claim 1, the only claim alleged 
to have been infringed, is as follows: “1. The combination of the 
cock A, having recessed flange a and packing z in the recess, with 
the bung C and shell or body D of the fountain, substantially as 
herein shown and described.” 

The specification of the original patent said: “A A is a stop cock 
with a projection of pure tin into the fountain. a a is the flange of 
the cock ; 4 2 is a packing of soft metal or other substance; z z is the 

lipof thebungfountain. * * * Theimprovement relates, 
1892 first, to a new method of closing the joint between the fount- 

ain and the stop cock. * * * The first improvement is this: 
The flange a of the cock, which beds down on the bung surrounding 
the fountain, is recessed so as to form a matrix to receive a soft me- 
tallic or other packing, z x The lip zz of the bung of the fount- 
ain fits up into this recess and impinges on the packing, which is 
prevented from spreading by the sides of the recess,and thus makes 
a perfect joint. I have for some years used an annular packing in 
a recess in the fountain top, but that construction necessitates the 
removal of the fountain when the packing has to be replaced. It is 
much more convenient to have the packing in the flange of the 
stop cock, as it is more portable than the fountain, and if alloys 
are used it is more convenient to send the stop cock to have 
them replaced than the large fountain. I find this improvement 
effects a great saving in the gas usually wasted if the joint is not 
very perfect.” * * * The claim of the original patent on the 
above description was this: “1. The combination of a soft metallic 
or other packing, z z, in a recess in the flange of the stop cock, 
working against the lip zzon the bung of a soda-water fountain, 
as herein specified, so as to form a perfect joint between the cock 
and the fountain.” 
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The description in the original patent is fully carried out in claim 

1 of that patent. The packing in the recess in the flange worked 

against the lip z of the bung, which lip fits up in the recess 
1893 so as to impinge on the packing, the sides of tie recess pre- 

venting the packing from spreading. That is the description 
in the original. The description in the reissue is to the same effect. 
The projection z of the bung fits up into the recess and impinges 
on the packing, the sides of the recess preventing the packing from 
spreading. The cock, thé flange, the recess, the packing, the bung, 
and the body of the fountain are elements alike in the two claims, 
but the lip z on the bung, which is named in claim 1 of the original, 
is not named in claim 1 of the reissue. It would seem to have been 
designed to make claim 1 of the reissue cover a structure in which 
the lip z does not fit up into the recess, but it would also seem that 
the combination cannot be, in the language of claim 1 of the reissue, 
a combination of the recess and its packing with the bung, “sub- 
stantially as herein shown and deseribed,” unless the bung has a lip 
fitting into the recess, and in such way as to allow the sides of the 
recess to prevent the packing from spreading as the lip impinges on 
the packing. 

But the defence is set up that what is covered by claim 1 of the 
reissue was in public use and on sale in the United States for more 
than two years before the patentee’s application fur ‘is original 
patent. The date of that application was March 21st, 1873. This 
defence is established in regard to the sale of two fountains, each 
containing a cock embracing the arrangement covered by claim 1, 

by William Gee,in the vear 1870, to one Joslin ; and in regard 
1894 to the sale of two others, each containing a cock with the like 

arrangement, by Gee, in the year 1868, to one Butler. The 
answer sets up this defence with all the particularity necessary. It 
is not necessary to examine any of the other anticipations alleged. 
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The specification of No. 159,435, referring to the drawings accom- 
panying it, says: “ Figures 1 and 3 are longitudinal sections and Figs. 
2 and 4 cross-sections through lines zz and y y of Figs. 1 and 3, 
respectively. The object of this invention is to make strong vessels 
for containing liquefied gases, highly condensed or dissolved gases, 
which exert great pressure on the vessel. Such vessels as heretofore 
constructed ure made of a single wall or shell or of one or more 
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single walls placed one within the other. In my invention I 
1895 make the walls of the vessels lamellar or of multiple shells 

united so that each reinforces the other. In the arts it is in- 
portant to have very strong vessels, as the bursting of them occasions 
very serious consequences—sometimes the loss of life. In my inven- 
tion the multiple walls, which are made of tough metal, such as steel, 
are united together by tin or other soldering metal, so that any im- 
ee er in one plate are’corrected by the other plate or plates. 
In the drawing I have shown different modes of accomplishing this 
object. Thus, in Figs. 3 and 4, the body of the vessel is made by 
taking a plate of steel, coating it with tin, and then coiling it in a 
volute, and, after that, sweating together the several plies. The caps 
or ends are made by placing several caps one within the other and 
sweating them together. I unite the caps and the body as in my 
patent of June 13, 1872, No. 128,411, or as described in another appli- 
cation filed of even date with this; or, instead of coiling the body, it 
may be made by placing one shell within another and sweating them 
together, and then putting on the caps as above. This form is shown 
in Figs. l and 2. Around the bung I place a number of washers, as 
shown in Figs. 1 and 3, so as to reinforce that part. * * * By giv- 
ing the walls a lamellar form a greater average strength is obtained 
for a given weight of metal, since the strain is equally distributed, 
so that the principle is applicable to vessels requiring lightness 
as well as strength. The following description will enable 

those skilled in the art to make and use my invention: 
1896 In the drawing A is the body of the vessel, which is com- 

posed of two, three, or more plies, as shown at aaa, and is 
made by inserting one closely-titting vessel into another, as shown 
in Figs. 1 and 2, or by coiling to form a volute, as shown in Figs. 3 
and 4. The caps Bb B are made of deep caps, two, three, or more in 
number, as shown at6bb. C is the bung piece, with a broad flange 
ou the inside. Between the cap and this flange are interposed a 
number of washers, d dd, so as to reinforce the wall where it is 
weakened by openings. * * * If openings are required in the side 
or other part of the vessel they should be strengthened by washers, 
such as shown at ddd. Instead of a single coiled plate the body 
may be made of several plates spirally coiled, so that one breaks 
joint with the other. The plates are first turned and then put 
together, and afterwards sweated together, and also the seams and 
spaces between the plates, so as to unite all in one solid piece. The 
vessels formed in this manner are not only very strong, but resist 
the passage of gases much better than those made in the ordinary 
way. * * * Themethod of forming the cap-shaped caps, the kinds 
of metal to be used for the plates, and the processes of preparing 
them for use being already known, and forming no part of this in- 
vention, need not be described. The following is the method of 
joining the seams which I use, and whieh is applicable to all kinds 

of vessels of iron and steel: I first galvanize or coat with zinc 
1897 the whole of the sheet steel intended for the jacket or shell or 

shells, and then by means of a blow pipe melt tin upon the 
surface intended to form the joints. This tin alloys itself with the 
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zinc, forming a very fusible alloy, which is carefully wiped off clean. 
The process is then repeated until little or no zinc is left upon those 
portions intended to form the joints. These parts are afterwards 
united by means of tin solder, and a very firm joint is formed. This 
process constitutes a part of my invention.” There are five claims, 
as follows: “1. The method herein described for forming strong 
vessels to contain gases and liquids under high pressure, consisting 
in coating a sheet of steel or other tough metal with tin or other 
soldering metal, coiling into a volute or spiral, and then sweating 
the parts together, substantially as set forth. 2. The method of form- 
ing caps or ends for strong vessels, consisting in sweating together a 
number of steel or other tough metal caps coated with a soldering 
metal, as set forth. 3. A lamellar vessel for containing liquids and 
gases under great pressure, having the several plies united by tin or 
soldering metal as described. 4. A lamellar cap or end for strong 
vessels, composed of a number of caps united by soldering metal, as 
set forth. 5. The combination of the reinforcing washers d with the 
end or body of the vessel, so as to reinforce the parts weakened by 
apertures, as set forth.” 
It is very plain that the defendant’s structure does not infringe 
any one of the first four claims of this patent. It is not a 
1898 lamellar vessel, nor has it a lamellar cap or end in the sense 
of this patent. Its cap or end is not made by sweating to- 
gether a number of caps coated with a soldering metal. It has re- 
inforcing washers at the end where there is an aperture, but if claim 
5 of the patent is not to be confined to reinforcing washers applied 
to the end of such a lamellar vessel as the specification describes, the 
state of the art is shown to have been such that there was no inven- 
tion in applying a reinforcing washer to an aperture in a structure 
such as the defendant’s at the time Matthews made his invention. 
Such a washer as the defendant uses existed substantially before 
Matthews’ invention, in the Gee structure of 1870 and in analogous 
metal structures, such as generators for holding liquids under press- 
ure. Aside from this the patent was not applied for till August 7th, 
1874, and the extensive use which Matthews made from February, 
1871, to February, 1872, in his regular business, of fountains with 
the aperture head reinforced by washers, the washers being num- 
bered by thousands, cannot be regarded as a use for experiment. 
The experiment might as well have continued till now to see if some 
one washer would not give way. 
The specification of No. 179,583, referring to the drawing 
1899 accompanying it, says: “ Figure 1 shows a longitudinal section 
of my invention. The improvement consists in forming the 
bung for the cock or plug of the fountain in such a manner that the 
recess for the soft metal or other washer is.obtained. It also con- 
sists in protecting the inner face of the metal bung. In the drawing 
a is the metallic bung; F, the fountain case or shell; 5, nut to hold 
the bung in position ; c, recess for washer; ¢, body of faucet ; d, screw- 
thread stem of faucet, and g the lining of the fountain. Recesses in 
the top of the fountain case have been long used, but may be more 
easily constructed by placing them in the bung, as shown, the bung 
102—119 
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being made of a separate piece of metal. The washers may also be 
more readily turned or tined. The first part of the invention, there- 
fore, consists in forming a recess, ¢, in the top of the bung so as to 
hold a washer between the bung and the screw-faucet stem. The 
second part of the invention consists in carrying the lining of the 
fountain over the flange of the bung, so as to protect the inner end 
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of the bung. It is usual to carry the lining between the bung and 
the fountain case. This leaves the bung, which is usually of brass, 
exposed to the action of the beverage, which thereby becomes con- 
taminated. By carrying the lining g over the internal face of the 
bung and soldering it thereon the bung is protected against all 
action from the aerated water or other beverage, and these are not 
liable to become contaminated. This invention is applicable to all 

kinds of fountains or reservoirs in which a metallic bung is 
1900 inserted with a draft faucet.” There are two claims, as follows: 

“1. A metallic bung, provided with a recess, c, in combina- 
tion with faucet e d, substantially as described. 2. In a fountain, a 
lining carried over the inner face of a metallic bung and. soldered 
thereto, substantially as shown, so as to protect the bung against cor- 
rosion, as set forth.” 

Two experts for the defendant testify that the defendant’s struct- 
ure, E, has no washer in the bung casting nor any recess that 
would receive and support such a washer, and does not contain the 
combination covered by claim 1, even when the cock or faucet is 
screwed into the bung of E, nor does any expert for the plaintiffs 
testify that the defendant has any such washer in a recess or any 
such recess for a washer. Moreover, a washer so confined in a re- 
cess in a cock that it operated when squeezed to pack a joint ex- 
isted before, and it hardly amounted to a patentable invention to 
change the positien of the recess from the cock to the bung, there 
being no other result than convenience. 

As to claim 2 of No. 179,583 the specification is for “improve- 
ments in fountains for containing aerated beverages,” and states that 
the invention covered by the two claims 1s “applicable to all kinds 
of fountains or reservoirs in which a metallic bung is inserted with 
a draft faucet.” Claim 2 is for a lining carried over the inner face 
of a metallic bung and soldered to it, instead of being carried 

outside of the bung, so as to protect such inner face against 
1901 corrosion. This claim is broadly for protecting a metallic 

bung by a lining of any material soldered to the inner face 
of such bung, so as to prevent access of the contents of the vessel 
to such inner face. In view of the state of the art as proved, there 
was nothing new or patentable in such a claim. ‘The arrangement 
was an old one in generators to protect the bung by carrying the 
lead lining over the inner face of the bung to keep the acid 
of the liquid from the brass of the bung. Whether the lining 
was soldered to the bung or not, there was no invention in making 
it permanent by soldering or by any other effective mode of attach- 
ment, in view of the state of the art of soldering. 

It results from these considerations that as to all the patents the 
bill must be dismissed with costs. 

A. V. BRIESEN anp H. L. BURNETT, 
For the Plaintiffs. 
F. H. BETTS anp E. C. WEBB, 
For the Defendant. 
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(Endorsed :) Circuit court of the United States for the southern 
district of New York. Elizabeth Matthews and George Matthews, 
as surviving executors of the last will and testament of John 
Matthews, deceased, vs. The Iron Clad Manufacturing Company. 
Decision. August 21st, 1884. U.S. circuit court. Filed Aug. 21, 
1884. ‘Timothy Griffith, clerk. : 


1902 At a stated term of the circuit court of the United States 
for the southern district of New York, held in and for the 
said district, at the court-rooms in the city of New York, on the 20th 
day of August, 1854. 
Present: Hon. Samuel Blatchford, associate justice U. S. Supreme 
Court. 


EnizABeto Matruews and GeorGce MATTHEWS, as Sur- 
viving Executors of the Last Will and Testament or| 
John Matthews, Dee’d, In Equity. 
v8. | 
THe Iron Crap MANUFACTURING CoMPANY. 


This case having come on to be heard at this April term of this 

court upon the bill of complaint, answer, and replication, the bill of 

revivor of the above-named executors and the proceedings 

1903 thereunder, and the proofs taken and filed in said cause on 

both sides, after hearing counsel for the respective parties and 

after due proceedings had, it is ordered, adjudged, and decreed 

that the bill of complaint be, and the same hereby is, dismissed 

as to all the patents with costs to the defendant, to be taxed, and 
that the defendant have execution therefor. 


(S'g'd) SA M’L BLATCHFORD. 


(Endorsed :) U. S. circuit court, southern district of New York. 
Matthews et al. vs. The Iron Clad Mfg Co. Deeree. Betts, Atterbury 
& Betts, solicitors for deft, 120 Broadway, New York. Due service 
of the within decree and notice is hereby admitted. August 26th, 
1884. Briesen & Steele, compl’t’s soli. U. 8. circuit court. Filed 
Aug. 30, 1884. Timothy Griffith, clerk. 

(Further endorsed :) Please take notice that we have this day 
mailed to Judge Blatchford, at Newport, the proposed decree, of 
which the within isa copy. August 26th, 1884. Betts, Atterbury 
& Betts, def’t’s sol’rs. To A. V. Briesen, Esq., compl’t’s soli. 


1904 Supreme Court of the United States. 


EvizaABetTH Mattuews € al., as Surviving Executors, &c., Appellants, 
vs. 
Tue Iron Crap Manvracturtna Company, Appellee. 


It is hereby stipulated and agreed that the foregoing shall con- 
stitute the record on the appeal in this case to the Supreme Court of 
the United States without prejudice to any motion hereafter to correct 
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the record, and that the model exhibits in this case shall remain in 
the custody of the clerk of the United States circuit court for the 
southern district of New York until the argument of the appeal 
herein, in time for which. the same shall be sent to the clerk of the 
United States Supreme Court, and after the determination of such 
appeal the same shall be returned to the clerk of said circuit court. 
ated New York, Oct. 15, 1884. 
| ARTHUR V. BRIESEN, 
Att’y for Appellants. 
BRIESEN & STEELE, 
Solicitors for Appellants. 
BETTS, ATTERBURY & BETTS, 
Defendant's Solicitors. 


Endorsed: .U. S. circuit court. Filed Oct. 16, 1884. Timothy 
Griffith, clerk. | 


1905 Circuit Court of the United States for the Southern District 
of New York, in the Second Circuit. In Equity. 


EuizABETH Mattuews and GeorGe Mattuews, as Surviving Ex- 
ecutors of the Last Will and Testament of John Matthews, Deceased, 
Complainants and Appellants, 


vs. 
THe Iron Crap MANuFActTURING Company, Defendant and Ap- 
pellee. 


To the honorable the Supreme Court of the United States: 


The appeal of Elizabeth Matthews and George Matthews, sur- 
viving executors of the last will and testament of John Matthews, 
deceased, complainants and appellants above named, respectfully 
showeth— 

That upon the 13th day of August, 1879, John Matthews filed his 
bill of complaint in the circuit court of the United States for the 
southern district of New York, in the second circuit, against the 
above-named defendant, The Iron Clad Manufacturing Company, 

in a suil in equity, alleging, amongst other things, that said 
1906 defendant had infringed the rights of the said John Mat- 

thews, complainant therein, as secured to him by reissued 
letters patent of the United States, granted on the 5th day of August, 
1870, to the said John Matthews, and numbered 8854, and praying 
for an injunction and accounting and payment to the said John 
Matthews, complainant therein, by the said defendant of the profits 
by it realized and of the damage suffered by said John Matthews, 
complainant therein, by reason of said infringment of said reissued 
letters patent, and also that the writs of subpceena and of injunction 
might . issued against said defendant, its officers, members, direct- 
ors, clerks, agents, servants, and workmen, and that the defendant 
be decreed to pay the costs of said suit. 
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These complainants and appellants further show that pursuant to 
said prayer a subpana ad respondendum issued out of and under 
the seal of said circuit court and was duly served on said defendant, 
The Tron Clad Manufacturing Company, and that said defendant, 
The Tron Clad Manufacturing Company, appeared and answered said 
bill of complaint, and, among other things, in its answer denied the 
validity of, said reissued letters patent, and denied that it infringed 
the same; that a general replication was filed by the said John 
Matthews, complainant therein, to said answer, and issue being thus 
joined testimony was thereafter taken: that during the pendency 
of said suit the said John Matthews, on or about the 13th day of 

March, 1885, departed this life, having first duly made his last 
1907 will and testament,in writing, dated the 14thday August, 1880, 

and having thereby appointed Elizabeth Matthews and George 
Matthews, these complainants and appellants, and one Frederick 
Matthews executors thereof; that thereafter, on the 16th day of 
May, 1883, a bill of revivor was filed, and such proceedings were 
had therein that said cause stood revived in the names of Elizabeth 
Matthews, George Matthews, and Frederick Matthews, as executors 
of the last will and testament of John Matthews, deceased, and the 
taking of testimony was thereafter proceeded with; that thereafter 
the said Frederick Matthews departed this life, and such proceed- 
ings were had that the said cause was continued in the names 
of Elizabeth Matthews and George Matthews, as surviving executors 
of the last will and testament of John Matthews, deceased. 

That the taking of testimony was thereafter proceeded with, and 
such proceedings were had in said cause that on the 30th day of 
August, 1884, a final decree was entered in said cireuit court, wherein 
it was in substance adjudged and decreed that the said bill of com- 
plaint be dismissed with costs to the defendant, The Iron Clad Manu- 
facturing Company, to be texed, and that the defendants have exe- 
cution therefor, which said deeree is, as these appellants are advised; 
erroneous and ought to be reversed. 

Wherefore these appellants appeal from the said decree of said 
circuit court to the Supreme Court of the United States, and respect- 
fuliy pray that the decree of said cireuit court, together with the bill 

of complaint, answer, replication, pleadings, depositions, evi- 
1908 dence, and exhibits and proceedings, in said cause may be 

sent to the Supreme Court of the United States without de- 
lay, and that the said Supreme Court will proceed to hear the said 
cause anew, and that the said decree of the said circuit court may 
be reversed with costs, and the complainants may be given the re- 
lief prayed for in the said bill of complaint or such other decree 
made as the Supreme Court shall deem just. 

ARTHUR V. BRIESEN, 
Of Counsel for Appellants. 


BRIESEN & STEELE, Solicitors. 
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The foregoing appeal is allowed. 
October 7th, isst 
SAM’L BLATCHFORD, 
Circuit Justice. 


(Endorsed :) Circuit court of the United States for the southern 
district of New York. Elizabeth Matthews & al., as surviving ex- 
ecutors, &c., vs. The Iron Clad Manufacturing Company. In equity. 
Appeal. Briesen & Steele, compl’ts’ sol’rs, 229 Broadway, New 
bar U. S. circuit court. Filed Oct. 9, 1884. Timothy Griffith, 
clerk. 


1909 Circuit Court of the United States for the Southern District of 
: New York. In Equity. 


EvizaABeTH Matruews and GrorGe Matruews, as Surviving Execu- 
tors of the Last Will and Testament of John Matthews, Deceased, 
Us. 
THe Iron Crap MANUFACTURING COMPANY. 


Know all men by these presents that we, Elizabeth Matthews and 
George Matthews, appellants, of New York, in the county of New 
York and State of New York, as execntors, and E.S. Allen, of Flush- 
ing, N. Y., and William D. Bruns, Jr., of 141 East 26th street, New 
York, are held and firmly bound unto the above-named [ron Clad 
Manufacturing Company, defendants and appellants, its successors 
or assigns, in the sum of six thousand dollars (36,000.00), lawful 
money of the United States, to be paid to the said Iron Clad Manu- 
facturing Company, its successors or assigns; for the payment of 
which, well and truly to be made, we bind ourselves and each of us, 
our and each of our heirs, executors, and administrators, jointly and 

severally, firmly by these presents. 
1910 Sealed with our seals and dated the fourth day of October, 
in the year of our Lord one thousand eight hundred and 
eighty-four. 7 

Whereas the above-named Elizabeth Matthews and George Mat- 
thews have prosecuted an appeal to the Supreme Court of the United 
States to reverse the decree rendered in the above-entitled suit by 
the circuit court of the United States for the southern district of 
New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named Elizabeth Matthews and George Matthews shall pros- 
ecute their said appeal to effect and answer the whole amount of 
the judgment and decree and all damages and costs (including 
just damages for delay) and costs and interest on the appeal if 
they fail to make their plea good, then this obligation shali be 
oid ; otherwise the same shall be and remain in full force and 


irtue. 

ELIZABETH MATTHEWS. [sekat. 
GEORGE MATTHEWS. SEAL. 
E. A. ALLEN. SEAL. 
WILLIAM D. BRUNS, Jr. SEAL. 


816 ELIZABETH MATTHEWS ET AL., &C., VS. 


Sealed and delivered in the presence of— 
JOSEPH CORMER. 


1911 UNITED STATES OF AMERICA. 


SOUTHERN District oF NEw YORK, - 
City and County of New York, 


On this fourth day of October, 1884, before me personally appeared 
Elizabeth Matthews, George Matthews, and E. A. Allen and Win. 
D. Bruns, Jr., to me personally known and also known to me to be 
the persons described in and who executed the foregoing obligation, 
and severally acknowledged the execution thereof, the said Elizabeth 
Matthews and George Matthews as executors of the last will of John 


Matthews. 
[SEAL. JOSEPH CORMER, 


] 
Notary Public, City and County of New York, State of New York. 


UNITED STATES OF AMERICA. 


SouTHERN District or NEw YORK, \ 
City and County of Wew York, 

Kk. A. Allen, one of the persons named in and who executed the 
foregoing obligation, being duly sworn, says that he is a citizen of 
the United States, residing at Flushing, Long Island, State of New 
York, and that he is a freeholder within the State of New York, and 
is worth the sum of twelve thousand dollars ($12,000.00) over and 
above all debts and obligations and property exempt by law from 


execution. 
E. A. ALLEN. 
1912 Sworn to before me this 4th day of October, 1884. _ 
[SEAL. | JOSEPH CORMER, 
Notary Public, City and County of New York,State of New York. 


UNITED STATES OF AMERICA. 


SouTHERN District oF NEw YorK, | .., 

City and County of New York, hee 
William D. Bruns, Jr., one of the persons named in and who exe- 
cuted the foregoing obligation, being duly sworn, says that he is a 
citizen of the United States, residing at 141 East 26th street, New 
York city, and that he is a freeholder within the State of New York, 
and is worth the sum of twelve thousand dollars ($12,000.00) over 
and above all debts and obligations and property exempt by law 


from execution. 
WILLIAM D. BRUNS, Jr. 


Sworn to before me this 4th day of October, 1884. 
[sEAL.] JOSEPH CORMER, 
Notary Public, City & County of New York, State of New Yori 
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The foregoing bond is approved. 


19124 October 7th, 1884. 
SAM’L BLATCHFORD, 
Circuit Justice.. 


(Endorsed :) Circuit court of the United States for the southern 
district of New York. Elizabeth Matthews & al. vs. The Iron Clad 
Manufacturing Company. In equity. Bond. Briesen & Steele, 
compl’ts’ sol’rs, 229 Broadway, New York. U.S. circuit court. Filed 
Oct. 9, 1884. Timothy Griffith, clerk. 


1913 Circuit Court of the United States for the Southern District 
of New York, in the Second Circuit. In Equity. 


ELIZABETH MattTHews and GeorGe Matruews, as Surviving Execu- 
tors of the Last Will and Testament of John Matthews, Deceased, 
v8. 

THE IRon CLtaD MANUFACTURING CoMPANY. 


By the Honorable Samuel Blatchford, circuit justice in and for the 
circuit court of the United States for the southern district of New 
York, within the second circuit. 

To the Iron Clad Manufacturing Company: 

Whereas Elizabeth Matthews and George Matthews have lately 
appealed to the Supreme Court of the United States from a decree 
rendered in the circuit court of the United States for the southern 
district of New York made in favor of you, the said Iron Clad Manu- 
facturing Company, and have filed the security required by law: 

You are, therefore, hereby cited to appear before the said Supreme 

Court, at the city of Washington, on the second Monday of 
1914 October, 1884, to do in the matter of said appeal what may 
remain to justice to be done in the premises. 

Given under my hand, at the city of New York, in the southern 
district of New Yerk, in the second circuit, the 7th day of October, 
in the year of our Lord one thousand eight hundred and eighty- 


four. 
SAM’L BLATCHFORD. 


(Endorsed :) Circuit court of the United States for the southern 
district of New York. Elizabeth Matthews « al., as surviving ex- 
ecutors, &c., vs. The Iron Clad Manufacturing Company. In equity. 
Citation. Briesen & Steele, compl’ts’ sol’rs, 229 Broadway, New 
York. Service of a copy of the within citation is hereby admitted 
this 9th day of October, 1884. Frederic H. Betts, defendant’s 
counsel. U.S. circuit court. Filed Oct. 9,1884. Timothy Griffith, 
clerk. 


1915 Uwsitep States oF AMERICA, 1 _— 
Southern District of New York, {”°° 
I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
103—119 
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circuit, do hereby certify that the foregoing pages, numbered from 
one to nineteen hundred and fourteen, inclusive, contain a true and 
complete transcript of the record and proceedings had in said court 
in the case of Elizabeth Matthews and George Matthews, as surviv- 
ing executors of the last will and testament of John Matthews, de- 
ceased, complainants and appellants, against The [ron Clad Manu- 


facturing Company, defendant & appellee, as the same remain of 


record and on. file in said office. 


“In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this 16th day of October, in the 
year of our Lord one thousand eight hundred and eighty-four, and 
of the Independence of the said United States.the one hundred and 
ninth. 


[Seal of U. S. Circuit Court, South. Dist. of New York.] 


TIMOTHY GRIFFITH, Clerk. 


1916 United States Supreme Court. 


E. MAtTTruews et al. 
vs. 
Iron CLAD MANUFACTURING COMPANY. 


It is stipulated between counsel that the complainants and appel- 
lants may omit from the printed record such parts as are severally 
designated on the annexed pages to be omitted therefrom ; that the 
complainants’ appeal may be prosecuted only as to reissue patent 
No. 8834.and may be dismissed as to the three other patents sued on; 
that an order dismissing said appeal as to the said three other pat- 
ents may be entered, defendant’s costs relating to said three patents 
and all portions of the testimony omitted from the reeord by this 
stipulation to be adjusted upon final taxation of the costs in this 
case. 


Dated October 22, ’87. 


FREDERIC H. BETTS, 
ERNEST C. WEBB, 

Of Counsel for Appellee. 
ARTHUR V. BRIESEN, 
Attorney for Appellants. 
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ELIZABETH MATTHEWS AND 
GEORGE MATTHEWS, as Sur- 
viving Executors of John 
Matthews, deceased, 

"Appellants, 


VS. 


THE [IRONCLAD MANUFACTURING 
CoMPANY. 


Appeal from the Circuit Court of United States for the 
Southern District of New York. 


Brief on behalf of the Appellants. 


This suit was brought in 1879 by the late Mr. John 
Matthews against the Ironclad Manufacturing Company, 
a corporation established under the laws of New York, to 
restrain said company from the infringement of four 
patents. The appeal is prosecuted, as the stipulation at 
the end of the record will show (see page $18), only as to 
one of said four patents, to wit, Reissue 8,834; it being 
stipulated that it may be dismissed as to the three other 
patents sued. on. 

The Reissued Patent 8,834, which therefore is the only one 
of complainants’ patents brought to the attention of this 
Court, was obtained shortly before this suit was brought, 
viz., on the 5th of August, 1879. A copy of the reissue 
will be found on page 672 of the record. 


Inasmuch as the Court below decided this suit largely 
upon the supposed invalidity of the reissue as compared 
with the original Patent No. 128,411, of June 25, 1872, it 
is proper that the text of the original patent and that of 


the reissue be first compared. 


For this purpose we here 


place the specifications and claims of said patents side by 


side. 


In the record the original Patent No, 128,411 will 


be found reproduced on page 770. 


lows: 


SpeciFICaTION OF OriGInaL Patent No. 
128,411. 


“My invention consists in a novel con- 
struction of a tin-lined steel fountain for 
soda water and other acrated or gaseous 
liquids, such fountain combining light- 
ness with strength, and being of cylin- 
drical form and uniform dimensions, or 
thereabout, throughout its length,there- 
by adding to the convenience of pack- 
ing and handling; also, being exempt 
from expansion or permanent lateral dis- 
tention by the interior pressure to which 
it is subjected, thus preserving its form 
and contributing to its durability. 
Fountains for the like purpose, as pre- 
viously made, have been largely expan- 
sive, and retained the set given to them 
by extension, and being otherwise objec- 
tionable. 

In the accompanying drawings, A 
represents a block-tin interior body of 
cylindrical form, with hemispherical or 
reduced ends, the same constituting the 
tin lining of the fountain, and being pro- 
vided at one of its ends with a neck, d, 
for introduction of the usual or any 
suitable connections by which the foun- 
tain is charged and its contents drawn 
off.said neck receiving or having screwed 
into it a screw-coupling, ¢, secured by a 
nut and washer, de, on the exterior of 
an outer end-cap, 2, for inaking the 
connection, 

C is the exterior shell or body 
proper, made of galvanized sheet- 
steel, as may also be the end caps, 


The specifications of said patents respectively are as fol- 


Srecirication or Retssve No. 8,834. 


“My invention consists in a novel con- 
struction of a tin-lined steel fountain for 
soda water and other aerated or gaseous 
liquids, such fountain combining light- 
ness with strength, and being of cylin- 
drical form and uniform dimensions, or 
thereabout, throughout its length, there- 
by adding to the convenience of packing 
and handling; also, being exempt from 
expansion or permanent lateral disten- 
tion by the interior pressure to which 
it is subjected, thus preserving its form 
and contributing to its durability. 
Fountains for the like purpose, as pre- 
viously made, have been largely expan- 
sive, and retained the set given to them 
by extension, and being otherwise objec- 
tionable. 

In the accompanying drawings, A 
represents a block-tin interior body of 
cylindrical form, with hemispherical or 
reduced ends, the same constituting the 
tin lining of the fountain, and being pro- 
vided at one of its ends with a neck, 5, 


for intreduction of the usual or any: 


suitable connections by which the foun- 
tain is charged and its contents drawn 
off,said neck receiving or having screwed 
into it a screw coupling, ¢, secured by a 
nut and washer de, on the exterior of 
an outer end cap, B, for making the 
connection, 

Cis the exterior shell or body proper, 
made of galvanized sheet steel, as may 


also be the end caps, B B’, which are 


ee ewe 
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B B, which are soldered to or 
over the extremities of the same, 
and constitute, as it were, parts of said 
body C, that closely surrounds or fits 
over the tin lining A. The end caps, 
B B’, ave united to the body C, without 
flanges or projections, by tin joints, as 
at ff, made by soldering with pure tin, 
which, being a ringing metal, unites 
closely with the steel exterior to make 
a firm and durable joint, as other solders 
having lead in them will not do. 

Bands 4 4, of brown paper or other 
non-conducting material are introduced 
between the tin lining A and steel body 
C, at the ends of the latter, to prevent 
the tin of the lining from being melted 
by the heat used in making the pure tin 
joints f f. The fountain is also filled 
with water for the same purpose prior 
to making said joints. 

The non-stretching character of the 
body (, by reason of the same being of 
steel, insures the fountain preserving its 
shape, and the absence of end flanges 
provides for the close packing of a series 
of such formations, when transporting 
or storing them. 

What is here claimed and desired to 
be secured by Letters Patent is: 

The tin vessel A, incased by a steel 
cylinder C, and ends B B, soldered to 
the latter, in the manner substantially 
as described, as a new and improved 
article of manufacture, for the purpose 
specified.” 


soldered to or over the extremities 
of the same, and _ constitute, as 
it were, parts of said body C, that sur- 
rounds or fits over the tin lining A. The 
end caps, B B, are united to the body 
C, without flanges or projections, by tin 
joints, as at ff, made by soldering with 
pure tin, which, being a ringing metal, 
unites closely with the stee! exterior to 
make a firm and durable joint, as other 
solders having lead in them will not 
do. 

Bands 4 g of brown spaper or other 
non-conducting material are introduced 
between the tin lining 4 and steel body 
C, at the ends of the latter, to prevent 
the tin of the lining from being melted 
by the heat used in making the pure 
tin joints ff. The fountain is also filled 
with water for the same purpose prior 
to making aaid joints, 

The non-stretching character of the 
body C, by reason of the same being of 
steel, insures the fountain preserving 
its shape, and the absence of end flanges 
provides for the close packing of a series 
of such formations, when transporting 
or storing them, 

I claim— 

1. The combination of the inner con- 
tinuous tin fountain, A, having neck 4, 
with the rigid inclosing shell, made in 
sections, substantially as herein shown 
and described. 

2. The tin vessel A, incased by a 
cylinder, C, and ends B B' , in the man- 
ner substantially as described, as a new 
and improved article of manufacture, 
for the purpose specified. 

3. The comhnnation of the inner ves- 
sel, A, with the exterior covering, made 
in sections, which are united after being 
placed around the vessel A, substan- 
tially as specified, the inner vessel be- 
ing entirely continuous within the 
covering. 

4. The combination of the inner vee- 
sel, A, with the surrounding covering 
or shell, and with intermediate bands, 
g 7, of paper or non-conducting material, 
substantially as specified.” 
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This suit was pressed, so far as Reissue No. 8,834 is con- 
cerned, on the first three claims thereof. For the pur- 
pose, however, of the apppeal we will refer only to the 
second claim of the reissued patent, believing, as we do, 
that that claim is for the same invention as that sought 
to be covered by the original patent. 

The Court will perceive that so far as the specifications 
of the two patents are concerned, they are alike, with the 


‘sole exeption of the word *‘ closely,” which is omitted from 


the specification of the reissue, in that part thereof which 
speaks of the end caps B B' surrounding the tin lining. 
The reissue says that they surround said lining, but not 
that they closely surround it. The drawing annexed 
to the patent will satisfy the Court that the end caps do not 
in fact ‘‘closely ” surround the tin lining. An open space 
is shown between the two; and the spcifications indicate 
that this space may contain bands of brown paper; so 
that the omission of the word ‘closely ” is one, which 
renders the specification of the reissue more correct than 
was the specification of the original patent. 

In its decision the Court below says that the omission 
of the word closely ‘‘is not a restriction.” We sub- 
mit that though not a restriction, this omission certainly 
is a correction, and therefore proper to be made in a re- 
issue. Moreover it is a substantially immaterial correction, 
which for the purposes of this litigation can hardly affect 
a comparison between the two documents. 

The thing sought to be enjoined by this suit is a soda 
water fountain, made by the defendant, and marked in 
evidence as Exhibit E. As to this exhibit the record 
shows that it was admitted to have been made by the de- 
fendant prior to the commencement of this suit and sub- 
sequent to the date of the reissue. Three admissions to 
this effect will be found in the record; the first on page 
10, fol. 15, where we find the following: 


“Counsel for complainant also offers in evidence a 
“SECTIONAL soda water fountain, and the same is marked 
*“Complainant’s Exhibit E, J. A. S., Examiner; and 
“asks counsel for defendant to admit, that it is of de- 
‘<fendant’s manufacture, and that defendant sold such 
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‘fountains before the commencement of the suit and 
‘after the issue of the several patents.” 
‘* Counsel for defendant makes the desired admission.” 


The next admission will be found on page 35 of the 
record, and is in words as follows: 


‘* Counsel for defendant admits that the defendant prior 
‘*to the filing of the bill herein, and since August 5, 1879, 
‘‘has made and sold one or more fountains in all re- 
** spects like Exhibit E.” 


The third admission will be found on page 694 in the 
affidavit of H. W. Shepard, the president of the defend- 
ant company. This affidavit was identified by Shepard 
as a witness in the case, p. 584. 


INGRINGEMENT. 


As from a perusal of the opinion of the Court below, the tntringement. 


question of infringement respecting the comparison of 
Exhibit E with the Reissue No. 8,834 is hardly open, the 
main question being whether the exhibit would have been 
an infringement of the original Patent No. 128,411, we 
will in this brief content ourselves with a mere reference 
to such parts of the record which establish the fact that 
the defendant’s fountain is an infringement of said re- 
issued patent. 


On this subject the Court will find (page 8 of the Record) pis. 


that at first a plea was filed by the defendant, alleging that 
the defendant did not infringe all the patents originally in 
controversy in the suit ; that this plea was replied to by 
the complainant, and that afterwards testimony on the 
guestion of infringement was taken ; the defendant’s wit- 
ness Emery testifying (page 12, in answer to question 10) 
that Exhibit E does not, in his opinion, infringe the Reis- 
sue 8,834 ; the complainant’s witness Conner, afterwards 
showing (pages 14 and 15 of the Record) that and why an 
infringement of said patent was found by him in said 
exhibit. Afterwards (page 17 of the Record), the plea 
came on for argument with the proofs referred to and was 
overruled, the defendant being ordered to answer the bill. 


wise 


poten 
er Oa De a Ge we 


WME OR, RE Ge gee ee er oe ge ty 


, ee Se ag ame: 
wna See Pe ete | Af 


— yon 


Answer and tcs- 
timony on in. 
fringement. 


When invented. 


Matthews’ 
struggles. 


6 


On the issues raised by the answer, which again denied 
infringement, the complainant’s expert Eliot shows, in 
answer to questions 9 to 12 (pages 514-518), that the 


Exhibit E fountain contains the invention described and 


claimed in the reissue, and also that described and claimed 
in the original patent. A definite question as to whether 
Exhibit E contains, what is covered by the reissue is also 
answered by Mr. Eliot in reply to question 31 which will 
be found on page 544 of the record. 

Briefly stated, the defendant’s fountain infringes that 
which is described and claimed as new in the original and 
in the reissue patent, for the reason that it is composed of 
the combination of the four essential parts which are 
described and claimed as new in both said documents, viz., 
an inner, continuous sheet block tin lining, and an outer 
casing which is composed of a central or main cylinder 
and of end caps B B’, which by slip joints or telescopic 
joints are united to said cylinder. Both the reissne patent, 
in claim No. 2, and the original patent in its single claim, 
cover these four parts A, C, B, and B’, as combined into 
one structure in the manner described. And if the Court 
should find that such acombination of parts, so united was 
a new, useful, and in fact important invention in the art 
of making soda water fountains, it will, in our firm belief, 
endeavor to support the complainants’ claim and to grant 
them the relief asked. 


HISTORY AND VALUE OF THE INVENTION. 


Mr. John Matthews, the inventor and original complain- 
ant in this suit (who died during the progress of the litiga- 
tion), gave testimony before his death, whereby the date 
of his invention and his struggles in connection therewith 
can be fully ascertained. His deposition will be found 
between pages 401 and 455 of the record. It shows that 
he conceived of his invention in September of the year 
1867, at which time he made sketches thereof, which are 
reproduced on a sheet or drawing that faces page 402 of 
the record. These sketches give a substantial outline of 
the invention subsequently patented. 

After having conceived the invention, great difficulties 
were encountered by the inventor in connection with the 
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stamping of the heads of the shell; and other obstacles 
had to be overcome before a successful fountain was at 
last produced. Thus, in answer to question 33, page 405 
of the record, Mr. Matthews testified: 


‘* My experiments and tests were numerous, and extended 
from September, 1867, until the time of my application for 
the patent. There was a difficulty in stamping the heads. 
There was also a difficulty in soldering or sweating the 
sections together; for I did not then know—did not at first 
know, that the mixture of lead with the tin, generally used 
for solder, was not as well adapted to this purpose as pure 
tin. It was desirable to use zinc as a protecting cover for 
the steel jacket, and zinc would not do to mix with the 
solder; there was also a difficulty in soldering the sections 
together over the eusily fusible tin fountain in the interior. 
If the fountain was filled with water, it conducted the heat 
so rapidly from the soldered joint as to prevent the fow of 
the tin solder. If the lining was kept away from the steel 
sections while the soldering was progressing, drops of 
solder would flow into the interior, sometimes remaining 
in the interior of the steel sections with the sharp promt- 
nences which, when the lining was forced back, would 
pierce ttand make it defective. I found that it was better 
to use a non-conductor of some kind, interposed as a band 
between the sheet tin fountain and the steel sections near 
the yoint. LTused a band of paper for this purpose, which 
served the double purpose of keeping the heat from passing 
through the steel and melting the lining, or producing an 
imperfect joint, by reason of the low temperature which 
resulted if the tin lining was allowed to come in contact 
with the steel, near where it was heated by the blow pipe 
while making the joint; answering a double purpose, and - 
also of protecting this soft sheet tin lining from:-being cut 
against the edges of the steel at the joint, or against the 
spikes produced by the dropping of the solder which would 
flow from between the LAPPED steel joint into the interior. 

Q). 34. Did you or not have any difficulty in obtaining 
the required kind of steel for the outer shells of those foun- 
tains? 

A. I did. 
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Q. 35. How do you account for that? 

A. Some of the steel was too soft and stretched, being 
an imperfect steel. Some was too weak to resist the pres- 
sure. It was necessary to arrive at the proper thickness 
of steel to resist not only the pressure, but the very severe 
usage to which these fountains are subjected in transporta- 
tion, and also to stand the pressure produced within those 
fountains, if placed in peculiar circumstances. 

Q). 36. Your invention of this improved fountain was 
made as you state, in September, 1867, but your patent for 
the same was only obtained in June, 1872. How do you 
account for this comparatively long period of time inter- 
vening between the date of the invention and the date of 
the patent? 

A. The time was occupied in making the various tests 
and experimenting with those fountains. I could not ob- 
tain the steel suitable for this purpose in this country at 
that time, and I was obliged to import it. Some of the 
first fountains had the heads beaten by hand into shape. 
I constructed machinery to press those heads, by the pro- 
cess known as spinning ; I did not succeed. Iwas obliged 
to build a press to stamp those heads. Those obstacles 
took considerable time. 

QY. 37. Can you state how long your invention had been 
in use publicly before you applied for the said patent, of 
which Exhibit A is the reissue? 

A. I consider the use of those fountains as experimental 
merely, up to within a short time before my application, 
although most of the tests and use that I made of it did 
not affect so much the principle of construction as_ the 
mechanical construction and material of which I was then 
in great doubt. My father at that time, who had a large 
experience, discountenanced the attempt, as he thought it 
could not be done successfully, and I was obliged to do 
much of the work without his support. 

(). 38. Are you prepared to state when first a complete 
soda water fountain embodying the invention described in 
Evhibit A, was finished in your behalf during the course 
of these experiments ? 

A. Almost immediately after making the sketches in my 
book, Imade two complete models, one a complete block 


a me ha ae a wR a IP - = — ——— 
ARR ga od ee Te eee 


I 


Se ct ne yoy i i 
” ee enema val 
ea a a 


ih) ORAL ods 2 eae, BRR i 


9 


tin fountain enclosed with steel, almost identical with the 
pres- fountain described in my patent, and the other a complete 
tin fountain enclosed in a jacket of steel wire. 

Q. 39. Are we to understand that this first-mentioned 
rta- fountain was made in the year 18677 


hose A. It was; it was made within a month of the date tin 
my sketch book where those fountains are shown. 
was Q. 40. And what became of it? 


for A. I believe the sheet steel fountain was used as a model 
for my patent. The wire-jacketed tin fountain remained 
at our works for many years in our office. I have not seen 
Of it within a year and a half, perhaps. 

Q. 41. How large was that fi ‘st ‘steel-covered fountain? 
A. It was about one foot in height, and perhaps four 
». | tmcehes in diameter. 


— Q. 42. Were the sections of the outer shell united to- 
he | gether by a band of melted tin in that fountain? 
Ne. A. They were sweated together as described in my 
O- patent. The fountain looked just like the drawing in the 
dt patent. 
9 Q. 43. In your experiments, did you ascertain in which 
direction the greatest strain is exerted when the fountains 

— are charged, whether in a vertical direction or ina hort- 
f zontal direction? 

| A. I knew that the greatest strain was on the largest 
a area of section; that is to say; the pressure tended to force 
; the fountain apart so as to make a vertical section tf 
] broken. 
, | Q. 44. The pressure was horizontal? 


A. The tendency was to force it apart horizontally, be- 
cause the pressure is greater over the largest area of sec- 
tion, and there is less steel in proportion to the area of 
section. All good boilers are riveted double over the largest 
area of section. I can give you exactly what it is. (Wit- 
ness refers to paper.) The pressure on this fountain of 
the usual size, ten gallons, tending to force off the heads, 
for instance, at two hundred pounds pressure per square 
inch ; the maximum pressure used is twelve tons. To force 
it apart in the other direction would require a pressure of 
34 tons. (On the answer being read over to the witness he 
stated that it did not express what he meant. What he de- 
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wished to make the fountain easy to repair in case tt should 
require repairs. 

X-(). 291. What difficulties were there in constructing 
the fountains described in your patent, Complainant’s Ex- 
hibit A, which could not have been readily overcome by any 
one familiar with the art of constructing tron or steel 
vessels. 

A. There are so many kinds of tron and steel vessels 
that are so totally dissimilar to the construction of these 
fountains that the experience tn constructing these vessels 
afforded no information whatever; for instance, as to the 
soldering of these joints and putting tn the tin inner foun- 
tain. 

X-Y. 292. What difficulties were there in constructing 
the outer steel vessel or jackets of your fountain described 
in your patent, Complatnant’s Exhibit A, which were not 
within the knowledge of persons ecsiled in the art of con- 
structing steel vessels? 

A. The knowledge of constructing steel vessels would 
afford no aid to a person who was required to construct 
our steel fountaius so as to resist great pressure and at the 
same time avoid melting the easily fusible tin inner foun- 
tain. The manufacture of steel or tron vessels would have 
tanght them, perhaps, and they would probably have known 
how to rivet them together, or they might have soldered it 
with a solder containing SUCH A MIXTURE OF TIN AND LEAD 


‘AS WOULD GIVE WAY AFTER A SHORT TIME UNDER A VERY 


MODERATE PRESSURE, ALTHOUGH IT WOULD WITHSTAND AT 


FIRST A COMPARATIVELY HIGH TEST. I HAVE FOUND THAT A 


MIXTURE OF TIN AND LEAD WOULD RESIST A PRESSURE OF A 
THOUSAND POUNDS TO THE SQUARE INCH, FOR EXAMPLE, AND 
GIVE WAY LATER UNDER A PRESSURE OF jyTH OF THAT 
AMOUNT, more readily, itn fact, than lead alone, al- 
though softer than the mivture of lead and tin used in 
the solder. This fact is not known even now to mechanics 
generally. 

RD-Q. 503. You have testified about the criticisms of 
your father with reference to these steel covered fountains. 
Does your father still live? 

A. He does not. 

RD-Q. 504. When did he die? 


13 
A. He died on January 12, 1870. 


‘RD-Q. 505. When last did you have an opportunity to 


speak to him? 
A. Well, I saw him in August, 1869, before going to 


Europe, and after that I never had an opportunity of 


speaking to him while he was in his right mind. He was 
paralyzed shortly after reaching London, and did not re- 
gain his senses until, or, at least, he never regained his 
senses after that. 

RD.-Q. 506. After when? 

A. After he had been paralyzed. 


RD.-Q. 507. What was the character of his criticism of 4m. 


this fountain? 

A. Well, he thought they were too fragile, and that so 
thin a case would not be durable, and that they would come 
apart at the joints, where they were soldered, by the pres- 
sure; even though tested at a pretty high test, he thought it 
would be anything but conclusive as to durability. 

RD-Q. 508. Why did you make so many tests with those 
fountains immediately after 1867. 

A. Because it was a matter of very great importance ; 
our business had become larger in the line of supplying the 
beverages and the old fountains were very heavy; they 


weighed from OXE HUNDRED AND SIXTY, TO TWO HUNDRED weight. 


POUNDS, EACH particular fountain of ten gallons. 

RD-Q. 509. Well, how much did these weigh? 

A. These weighed from forty-five; the fountains we made 
first weighed from forty-five to fifty pounds; those we make 
now are a little heavier, although they are under sixty. 

RD-Q. 510. What, if anything, did the criticism made 
by your father have to do with the experiments as con. 
ducted by you with reference to the fountains? 

A. Well, he discouraged them because he thought the ex- 
penditure was large, and would lead to no good results. 
At that time I was an employee with him. I did not be- 
come his partner until 1869, in January. 

RD-Q. 511. Question repeated. 

A. His criticisms made me very cautious, and I took 
especial care to be as certain as possible at every step I 
took.” 


Corruborative 
witnesses. 


De Beauvais. 


Geo. Matthews, 


Phillips. 
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In corroboration of Mr. John Matthews’ testimony is 
that of Mr. De Beauvais, which the Court will find on 
page 455 of the record. 

Mr. De Beauvais produces, amongst others, his account 
book, part of which is reproduced on pages 716 to 720 in- 
clusive, of the record, and testifies that the accounts there- 
in referred to, which run from September 1868, to Janu- 
ary 1870, and which cover an outlay of several thousand 
dollars, relate to special outlays and experiments with the 
steel fountain of Mr. John Matthews’ invention. A special 
drop hammer had to be made for the purpose of stamping 
out the heads of these fountains, as stated in John 
Matthews’ answer 36. 

Mr. George Matthews (now also deceased), the brother 
of the late John Matthews, testifies (page 471, Record), 
that he saw in the year 1867, for the first time models of 
the fountain here in controversy, and refers also to his 
knowledge of the experiments made in Mr. De Beauvais’ 
establishment, and to the fact that these fountains, some 
of which were made in 1868, were first delivered to others 
for use in the spring or summer of 1870, the first being 
sold in 1873; and that while their father was living (he died 
January 12, 1870), none were sent out of the establish- 
ment. 

Mr. George Matthews also produced a list of invoices 
showing purchases of tin and other material to be used in 
the construction of these fountains, which invoices were 
dated in 1869, (see answer to question 263, page 497 of the 
Record), and produces a receipt bearing date December 
28, 1868, from De Beauvais for money paid in making the 
experimental fountains. This receipt is reproduced on 
page 702 of the record, on which page the Court will also 
find a letter by De Beauvais to John Matthews of Novem- 
ber 16, 1868, relating to the same matter. 

Mr. Bentley (page 505, Record) testifies that he made 
the entries of 1869 in Mr. Matthews’ invoice book to which 
Mr. George Matthews had testified. 

Mr. A. J. Phillips (page 508, Record) testifies to having 
made other entries in the same book that relate to the same 
transactions for the years 1869 and 1870. 

Mr. J. W. Tufts (page 585, Record) testifies that he is a 
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manufacturer of soda water apparatus in Boston; that he 
has been in that business for twenty years; that he made 
fountains of iron, resembling the Matthews fountain in 
the general features of their construction; that Mr. 
Matthews then protested against his making such foun- 
tains on the ground that they infringed his patent; that he 
then consulted counsel respecting Mr. Matthews’ claim, 
and thereupon discontinued the manufacture of said 
fountain, and is now dealing only, so far as his use of steel 
fountains is concerned in those manufactured by the 
complainant. 
At page 587 of the record, he says: 


“TI think the popular demand in the trade is for the 
fountain lined with suspended lining, in preference to 
any other kind.” 

Y. 13. Can you assign reasons for this preference? 

A. I regard it as due to various causes, among which is 
the business enterprise of the manufacturers, the fact that 
they have continuous lining and represented facility For 
REPAIRS, and also the fact that any leakage from the inner 
shell is manifest externally through the outer shell or tron 
covering. * * * They have the confidence of the trade, 
and they are light to handle.” 


Mr. A. D. Puffer (page 647, Record) testifies that hav- ruse. 


ing been sued by Mr. Matthews under this patent, his firm 
consented to a decree, by signing the proper papers and 
on the payment by him of a certain sum of money; that 
this was done after consulting counsel. This decree is 
printed on page 726 of the record. 


Mr. F. Grosjean (page 668. Record) gives testimony to Groajess. 


the same effect, and identifies the decree which was 
entered in the suit of Matthews vs. Lalance & Grosjean, 
under the patent here in controversy. The decree is 
printed on page 709 of record. 


Mr. George Russcll (page 670, Record) testifies to sim- Basse. - 


ilar decrees in suits brought against him. These decrees 
are reproduced on pages 712 and 714. 
The record also shows licenses to Palmer and Green 


(page 698, Record); an injunction against Green in a suit 
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brought against him, under this patent, in Pennsylvania, 
page 701; and decrees against Byrne, pages 720 and 722; 
other licenses under the patent, Kay & Francis, Vincent & 
Hathaway, &c., are referred to on pages 405 and 431 of 
Record. 

Since the patent was obtained some twenty thousand of 
these fountains (Ans. 16, p. 403), representing in value a 
million of dollars (Ans. 88, p. 412) had been made by the 
complainant alone up to 1882. Numerous other manu- 
facturers, such as the large house of A. D. Puffer & Sons, 
of Boston; Lalance & Grosjean Manufacturing Company | 
of New York; J. D. Tuft, of Boston; George Russell, W. P. 
Byrne, and many others have made those fountains as 
licensees under the patent. 

All this evidence is referred to, in order to show that the 
invention in suit has to a large extent revolutionized the 
trade in soda water fountains; that it has brought into 
market for the first time a sheet-metal covered fountain, 
where previously heavy castings with outwardly extending 
flanges were deemed necessary; a fountain which, as to 
cost of production and as to weight in handling and trans- Y 
portation compairs most favorably with all that has pre- " 
ceded its introduction into market. The Court should 
remember, that soda water fountains are carried back and 
forth between the drugyist’s or dispenser’s establishment 
and the filling place, almost daily, and that a difference in 
weight alone is an essential factor in its usefulness. 

Mr. Matthews shows, in his answers to questions 508 and 
509, which have been hereinabove quoted, that the foun- - 
tains used before the introduction of his invention weighed 
each from 160 to 200 pounds, while his fountains made Pp 
under the patent in suit weigh between 45 and 60 pounds. (i 
The amount saved in transporting such a fountain daily 7 
can thus be appreciated, although it isimpossible, perhaps, 
to demonstrate the actual saving in dollars and cents. 
Economy. Another advantage is the greater economy in its produc- 
) tion and repair (Ans, 18-20, p. 403). 

A third advantage refers to the room it occupies. The 
fountains previous!y made, as the patent states, were made 
with end flanges, where one part of the outer shell joined 
the other (see Ans. 3, p. 513; also Ans, 366, p. 433; Ans. 


Weight. 


Latera] flanges. 
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464 and 465, p. 438; Ans. 605 and 606, p. 447); that is to 
say, with lateral projecting flanges, as some of the exhibits 
in this suit illustrate; and it follows that when a wagon is 
loaded with a number of these flanged fountains it will be 
unable to receiveas many of them, as it will of the smooth 
walled, unflanged fountains of the complainant's con- 
struction. 

And, finally, a still further advantage has been stated to 
be found in the fact that the complainant’s fountain will 
show if the inner tin lining leaks, and will thereby save 
the druggist from dispensing contaminated liquids to his 
customers. Cast iron shells or heavy copper shells, such 
as had been previously made, were required to be made 
so tight at the flanged joints, as to preclude the possibility 
of any leak in the tin lining being visible at the outside; 
hence if, for any cause, the tin lining became punctured 
or ruptured, such an old heavy fountain did not disclose 
this fact at once, but appeared on the outside as good as 
new, while it actually was the means of contaminating its 
contents. But the Matthews fountain, as we have shown, 
allows a leak in the lining to be at once perceived by a 
corresponding leakage of the shell through any of the 
seams thereof, it being remembered that such a fountain 
is under a pressure of one hundred and eighty pounds to 
the square inch. 

The evidence on this point will be found in answer to 
question 3 uf Dr. Sloane’s deposition, page 654 of the re- 
cord; in answers 46 to 51 inclusive, of John Matthews’ tes- 
timony, page 408, record; and in Mr. Tuft’s deposition, 
page 587 of the record. | 


Therefore, as to price, weight, space, and inherent safety review on 


respecting the purity of its contents, the complainant’s 
patented fountain is far superior to the fountains which 
anteceded it in market. The invention of the complainant 
is therefore a useful invention, erninently useful, and it is 
an invention which was brought forth by painful, expen- 
sive and tedious experiments after conscientious and re- 
peated tests; it is not a mere discovery, the mere result of 
a brilliant idea which to be perfected needs but to be per- 
ceived, but on the contrary, required years of investiga- 


an Nn 
. 


Authorities in 


such cases. 


- 


18 


tion and careful study before it could be presented to the 
public. 

Such an invention a court of equity will, we think, seek 
to protect, if it is given an opportunity by the claims of 
the patentee so to do. 

It is an invention of the kind spoken of by Lord Lynd- 
hurst, C. B., in Russell v. Cowley, 1 Crom. M. & R., 864, 
where he says: : 


‘Wer OUGHT NOT TO BE UNDERSTOOD TO DEPRIVE PEO- 
‘PLE OF ADVANTAGES WHICH THEIR OWN INGENUITY AND 
‘* PALENTS ENTITLE THEM TO RECEIVE; WE OUGHT TO GIVE 
‘S THEM A FAIR AND CANDID CONSTRUCTION, CERTAINLY NOT 
‘‘ PY ANY MEANS BEING ASTUTE TO PICK HOLES IN THEIR 
** SPECIFICATIONS. ” 


Or, as was said by Judge Parke in Neilson vs. Harford, 
1 Webster Patent Cases, 205, in words as follows: 


“Half a century ago, or even less, within fifteen or twenty 
years, there seems to have been very much a practice 
with both judges and juries to destroy the patent right, 
even of beneficial patents, by exercising great astuteness 
in taking objections, either as to the title of the patent, but 
more particularly as to the specification, and many valu- 
able patent rights have been destroyed in consequence of the 
objection so taken. Within the last ten years or more the 
courts have not been so strict in taking objections to the 
specification; and they have endeavored to hold a fair 
hand between the patentee and the public, willing to give 
the patentee on his part the reward of a valuable patent, 
but taking care to secure to the public, on the other hand, 
the benefit of that proviso which is introduced into the 
patent for their advautage; so that the right to the patent 
may be fairly and properly expressed in the specification. 
Upon this occasion I have only to invite your attention to 
the evidence, and to desire you to decide all questions aris- 
ing upon the specification without any bias on either side, 
with no desire to give the public the benefit of this patent 
BY TRIPPING IT UP, but fairly to exercise your judgment 
between the patentee and the public.” 
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That the complainant’s patent, so far as it seeks to cover af 
a new departure in the manufacture of soda water foun- ““ 
tains through the introduction of sheet metal shells, whose 
parts are joined telescopically, combined with loose inner 
linings in contradistinction to the heavy flanged cast shells 
previously used, is for an important and strikingly new 
invention, may be further ascertained by the fact that 
all the patents of which we have any knowledge that were 
granted for soda fountains AFTER JULY, 1872, the date of 
the original Patent No. 128,411, were invariably also for 
sheet metal structures with telescopically joined sections 
and with loose tin lining; no patent taken since the date 
of complainant’s invention being for a fountain for a cast 
metal outer shell or a washed or fastened lining. 

This the Court will perceive from an inspection of the 
following patents: | 


1. The patent of F. W. Weisebrock, No. 161,845, under 
which the defendant’s fountain Exhibit E is made, its 
date, April 6, 1875, being prominently marked upon the 
Exhibit E, the answer alleging (p. 32) that it is one of the 
patents under which defendant’s fountain is manufac- 
tured. To the same effect is Shepard's affidavit, page 694 
of record. This patent substantially shows the construc- 
tion of the defendant’s fountain. A copy of this patent 
will be found on page 680 of the record, the drawing fac- 


ing page 679. 
2. The patent of A. D. Puffer, No. 167,688, dated Sep- 


tember 14, 1875. A copy of this patent will be found on 
page 682 of the record. 


3. The patent of A. D. & L. W. Puffer, of March 30, 
1880, reproduced on page, 654 of the record, the drawing 
of this patent being placed opposite page 683. 


4. The patent of A. D. Puffer, of June 10, 1873, No. 
139,734 reproduced on page 677 of the record. 
THE STATE OF THE ART. 


(A.) Prior Patents. 
The state of the art or alleged anticipating evidence is 
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sought to be demonstrated by a series of patents and by 
quite a cloud of witnesses. We will first take up the 
several patents in their order. 


et 1. The patent of D. & T. Williams, of June 30, 1863, 


Tin wash. 


No. 3,086. This patent is reproduced on page 728 of the 
record. Itshows a galvanized iron fountain made without 
any lining, the galvanized body of the fountain being 
directly exposed to the pressure of the contents, which, as 
we have seen, is on the average 180 pounds to the square 
inch. The Williams patent shows that the heads are 
secured in proper position by rivets or screws and by 
solder placed in the dish-like cavities of the heads. Here 
we have an effort to make a light fountain without side 
flanges; but in the absence of the continuous and loose 
inner lining of the complainant’s patent, this fountain of 
Williams was but a useless notion. It never entered the 
domain of actual manufacture; it never found a place in 
the market. And how could it have proved a success 
when its inherent deficiencies are so evident? At best, its 
inner walls would have been washed with a non-corrosive 
metal. At all times its single wall was exposed to the 
actual pressure of the contents. In no manner did it 
guarantee the purity of the acidulated waters which it 
was intended to convey. It is not an anticipation of com- 


_plainant’s patent, neither original nor reissue, because it 


fails to have the combination of parts which that patent 
seeks to cover, to wit, the inner tin vessel surrounded and 
encased by the outer cylinder and the end caps of said 
cylinder in the manner substantially described in the 
patent. | 
That a f¢n washed fountain is useless, appears from the 

evidence. 

Bennett, Ans. 92-94, p. 163. 

Puffer, Ans. 168-169, p. 59. 


If the Williams fountain were charged under the usual 
pressure, the joints would at once leak, as would the com- 
plainant’s or defendant’s fountain, if the same had no 
inner loose lining. 

After this Williams patent was offered in evidence, the 


‘ 
us 
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defendant called its expert witnesses totestify respecting it, 
amongst them Mr. Brevoort, who was asked this question, 
page 389 of the record: 


‘© Q. 30. Does what is shown and described in Defend- 
‘‘ant’s Exhibit No. 1, Williams Patent, anticipate the 
** invention described in Reissue 8,834? A. No.” 


2. The patent of Gee, No. 69,986, of October 22, 1867. A Gee perent of 
copy of this patent will be found on page 731 of the ™ 
record. 

This patent, although of later date than Mr. Matthews’ 
invention, which, as we have seen, was made on or before 
September 24, 1867, nevertheless, fails to show that, which 
Matthews sought to cover by his original Patent 128,411 
and by Reissue No. 8,834. It describes a metallic fountain Flanged shell 
made in two halves, the halves meeting in the middle of fining. 
the fountain and being connected through laterally pro- 
jecting flanges. A tin lining is shown within this foun- 
tain, made of two halves, each half having a flange to fit 


over the corresponding flange of the shell. The record rubber washer. 


shows (Bennett, Answer 52, p. 160; Answers 81 to 88, pp. 
162 and 163), that when the two halves of a fountain thus 
constructed are joined together, an elastic packing of India 
rubber or the like is interposed between the flanges, in 
order to produce a tight joint, as otherwise the fountain 
would leak in the middle (see also Ans. 605 and 606, p. 
447). Hence, the Gee fountain has no continuous, inner 
tin vessel, but, on the contrary, has an inner tin vessel 
made in two parts, that are separated by the intermediate 
rubber packing, and its shell has the objectionable end 
flanges. 

Mr. Renwick, one of defendant’s expert witnesses, is 
asked, respecting this patent, on page 352 of the record, as 
follows: ‘ 


“* X-Q. 113. Does the patent of Gee, No. 69,986, show 
the invention which is specified in claims 1, 2 and 3 of Re- 
issued Patent No. 8,834?” 

His answer is: 
‘* No, because Gee describes a non-continuous lining 
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and shell put together by means of flanges and screw 
bolts.” 


So Mr. Brevoort, the defendant’s other expert, in ques- 
tion 33, page 389, record, is asked whether, in his opinion, 
this Gee patent anticipates the invention described in Re- 
issue No. 8,834, and answers: 


‘© T think zat does not.” 


It is clear that this Gee patent does not meet the spirit 
i of Mr. Matthews’ invention nor the letter of his claim, 
either in the original patent or the reissue, for what Gee 
seeks to cover is a fountain made with laterally project- 
ing flanges between which the flanges of the lining are 
confined, a rubber ring or washer being needed to make a 
tight joint; which, as Mr. Bennett, the defendant’s wit- 
ness, testifies on pages 162 and 163, of the record, is a 
detriment te the fountain. 

: Gee certainly did not know how to make a fountain with 
: a continuous inner and a sectional slip-jointed sheet metal 
outer vessel. The very existence of his patent indicates 
that persons interested in that art struggled in all possible 


directions without being able to reach the successful 

method which finally, since Matthews’ invention, came to 

be adopted. ’ 
Date of Mat. - Of course, the date of Matthews’ invention having been | 
thews’applicae . as ws | 
tion. given as September, 1567, the Gee patent of October of 


that year could not anticipate the patent in suit. And in 
so far as this Gee patent is reinforced by the testimony of 
defendant’s witness Bennett, it appears that he first made 
these fountains in 1870 (see p. 159, Record), at a time, 
therefore, when Matthews had already gone to great ex- 
pense in perfecting his invention and bringing it into pub- 
lic use, and less than two years, moreover, before the date 
of Matthews’ application for his Patent No. 128,411. said 
application being dated, as page 701 of the record shows, 
September 12, 1871. 


eae = 8. The Tyler English patent (p. 733, Record) shows a 
flanged cast generator and alsoa flanged fountain with an 
inner lining. This fountain is represented in Fig. 7 of 
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Sheet 3 of said patent, and at first blush would be apt to 
mislead, were it not for the descriptive matter of that figure 
which is contained on the lower part of page 740 and the 
upper part of page 741 of the record. 

From this description it appears that the hole shown near 
the upper part of the znner vessel X below the bung Y is 
intended to convey the contents of this fountain into the 
space between the lining and the shell; so that the inner 
vessel is not, like Matthews’ device, an interior fountain 
protected by the outer shell for preventing the liquid con- 
tents from coming in contact with the outer shell, but is a 
mere partition, which is to be surrounded by the soda water 
on the outer and also ou the tuner side. 


Thus the Tyler patent says, ** Gas will become compressed 
‘‘in the space AROUND THE INTERIOR VESSEL X BETWEEN 
‘CIT AND THE RECEIVEE H, and will press on the surface 
** of the liquid contained in the interior vessel so as to im- 
** pregnate the same with the gas, which, being done, ofter 
** due time, then the impregnated liquid can be drawn off 
** for bottling through a pipe, Z.” 


This Tyler patent shows that the continuity of the inner 
vessel in the Matthews fountain is essential to his invention. 
The Matthews fountain would be useless, with its lightly 
connected sectional outer shell, if it allowed, during its 
normal operations, the aerated liquid to get in between the 
lining and the shell. (See also Matthews’ Ans. 50 and 51, 
p. 408. ) 

Mr. Renwick is, therefore, correct in testifying, in 
answer to question 132, page 355 record, that this English 
patent does not meet the claims of the complainant’s re- 
issue. 

Mr. Brevoort (in Answer 31, p. 38%) arrives at the same 
conclusion. Mr. Brevoort further shows in this answer 
that at the time the Exhibit Tyler patent was offered in 
evidence Sheets 1 and 3 were lacking therefrom. 

In the Tyler patent the inner vessel moreover is 
made of glass or stiff metal; were it made of flexible sheet 
block tin, the aerated water allowed to enter between the 
lining in the outer shell, would, if the vessel had been sub- 
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flanges on sec- 


tions of shell, 


Hicks English 
patent. 


Flanged shel! 
and flanged 
lining. 


Dows patent of 
1870. 


Shell not slip 
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described. 
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stantially emptied, cause the lining to collapse by pressure 
from without. (Answer 50, Testimony Matthews, p. 408, 
Record. ) 

The complainant’s expert witness, Eliot, also testifies 
respecting this Tyler patent on pp. 539-40 of the record. 

Nor does the outer shell of the Tyler patent appear to be 
connected without the assistance of laterally projecting 
flanges, which, as we have already sought to demonstrate, 
is a feature which would take such a structure out of the 
complainant’s patent, either as an anticipation or as an 
infringement. 


4. The English patent of Robert Hicks of 1843, p. 743, of 
the record, describes but does not illustrate a cast-iron 
cylinder for the outer shell of a generator, which has flanges 
at its upper and lower ends two inches wide in addition to 
the substance of the cylinder, each flange presenting a sur- 
face of three inches. This flanged vessel is lined with 
flanged lead or tin, it does not matter which; but it has all 
that which the Matthews patent here in suit admits to be 
old. 

The Gee patent of October 22, 1867, to which we have 
already referred, shows about such a structure as Hicks 
sought to specify in his patent. This is not only our view, 
but also that of the defendant’s expert Renwick (see An- 
swers 133 and 154, p. 355 of the Record) and Brevoort (An- 
swer 32, p. 389, Record). 


The Dows & Cushing Patent No. 99,170, of January 
25, 1870, is reproduced on p. 752, and opposite page 762 of 
the record. This patent shows a fountain in which the 
outer shell is made of one continuous piece throughout, 
but suggests that it may be made of two pieces joined in 
the centre; the drawing shows butt-joints. It describes 
the shell as being of tin-lined copper. It shows this tin 
lining, but does not state whether it is a separate, flexible, 
inner lining, or a mere wash on the inner side of the shell. 
Mr. Brevoort, the defendant’s expert witness, when asked 
whether he really believed that in the Dows patent a cop- 
per shell, faced on its inner side with tin, which adheres 
to the shell throughout, is not shown, testified as follows 
(Answer 101, p. 309, Record): 
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‘* From the words alone in the Dows patent I should 
‘* have thought he referred to washed copper, but by refer- 
** ence tothe drawings I find the proportion of thicknesses 
** of the tin and the copper to be such that I SHOULD CoN- 
‘* SIDER the lining to be of sheet tin.” 


He refers in like manner to the same patent in answer 
96, p. 398 of record. 

We have already shown that Mr. Matthews made his in- 
vention in September, 1867; that througout 1868 and 1869 
he made many and costly experiments with regard to 
his invention; that in 1868 he built a press for stamping 
the heads of his newly-invented fountains (see pp. 402- 
405, Record). He even produces a full-sized fountain, 
which is marked ‘‘ Matthews 1868 Fountain,” containing 
the whole invention in controversy, which fountain was 
made in 1868 (see p. 448, Record). Hence the Dows pa- 
tent, even if it did show Mr. Matthews invention, would 
not anticipate it, for the Matthews’ invention anticipates 
the Dows patent. Nor was the Dows patent obtained at 
a date which would make it a statutory bar to the enjoy- 
ment or validity of the Matthews patent. The Dows pa- 
tent is dated January 25, 1870. The application of John 
Matthews for the Patent No. 128,411 was filed (p. 701, 
Record) on the 12th of September, 1871. Hence the Dows 
patent was not in existence for over two years before Mat- 
thews applied for his patent, and was not in existence before 
Matthews made his invention, and consequently fails to be 
a proper reference to the patent under any circumstances. 
Aside from this, Mr. Eliot, the complainant’s expert wit- 
ness, testifies in regard to the Dows patent (p. 541 of 
Record) as follows: 


** The next patent of the defendant's is ‘ Exhibit No. 5,’ 
‘* granted to Dows & Cushing, January 25, 1870, and, first, 
‘* Tmay say, as to this patent, that it is long subsequent 
‘‘to the invention of the complainant in this case; but, 
‘* furthermore, I find that the specification of said patent 
‘* says : ‘ A denotes the case or vessel, preferably formed of 
‘* *tin-lined copper and standing upon a base B,’ and there 
‘* ts nothing said in the said patent as to any other kind of 
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‘* lining or vessel which ts separate from the outer shell or 
‘* body of the vessel itself, and consequently there is nothing 
‘in the said patent that has any reference whatever to the 


‘“anvention specified and claimed in the complainant's — 


‘* natent in this case.” 


In connection with this patent of Dows, the testimony 
of the witness Dows, to which we shall hereafter refer 
(see page 38 of this brief), should be read, so that the Court 
may be more fully prepared to see whether or not prior to 
the invention of the complainant, Dows had invented that, 
which complainant seeks to cover by his patent, and 
whether or not more than two years before the complain- 
ant applied for his patent Dows had described in a printed 
specification or publicly used or sold that which complain- 
ant sought to protect by his patent. 


6. The Seely patent of August 12, 1862, No. 36,175, repro- 
duced on page 755, record. This patent describes a corru- 
gated cask, having an inner non-corrugated lining of iron, 
the iron lining forming also the heads or ends of the cask, 
the corrugated, outer shell having no heads nor ends. At 
any rate, the heads or ends of the cask shown in the Seely 
patent are of one thickness only, so that if they are 
part of the lining they find no support by the outer 
shell, and if they are part of the shell then they are not 
lined. 

The Seely patent in one part of its specification says that 
the lining may be made of much lighter sheets than are 
requisite for the external cylinder, and that even tin of 
the ordinary thickness answers a very good purpose. In 
this language sheet block tin is not intended to be referred 
to by Seely, but tin in the ordinary acceptation of the 
phrase, which is tinned iron. Mr. Renwick himself 
admits, in answer 195, p. 364 of record, that the term 
‘‘tin,” as usually employed, means tinned iron, and not 
sheet block tin. 

See also Matthews’ Answer, 61, page 410. 


None of the defendant’s witnesses were invited to ex- 
amine this Seely patent. Its supposed bearing upon the 
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Matthews patent is not explained in behalf of the defend- 
ant. In such cases, as Mr. Justice Clifford said; in 
Miller et al. vs. Smith et al.,” Off. Gaz. Patent Office of 
Nov. 2, 1880,” Vol. 18, p. 1048 : 


“Exhibits introduced by a party without needful 
‘* explanation do not deserve and will not receive much 
** consideration.” ' 


And Mr. Justice Blatchford, in ‘‘ Putnam vs. Vom 
Hofe,” 19 Blatchford, p. 63, 68, also says, with regard to 
certain patents that had been offered by the defense, but 
not explained, as follows: 


** No witness for the defendant gives any testimony as to 
** anything in either of these two patents, and, therefore, 
‘* they cannot receive much attention ; it is apparent, from 
‘* the testimony of the plaintiffs’ expert, that they do not 
‘* affect the plaintiffs’ reissue.” 


Mr. Eliot, the complainant’s expert in this case, is re- 
quested to examine the Seely patent, and says (see p. 541, 
Record) after having described what he finds in the patent, 
that there is no suggestion therein concerning the use of 
sheet block tin or other flexible substance, no suggestion 
of a lining which would change its form under pressure, 
and therefore no suggestion of the invention specified and 
claimed in the complainant’s Reissue No. 8,834. 


Seventh.—The Cook &: Lawrence Patent, No. 70, 414, Of Cook and Law. 
November 5, 1867, reproduced on page 761 of therecord. 1881. iw ; 
This patent is not set up in the defendant’s answer, and not ia snewer. 
its introduction in evidence was duly objected to on that 
ground (see page 241, Record), as was also the testimony 
of the assignee Lawrence (see page 242, Record). Upon 
this objection being urged, defendant’s counsel stated that 
the testimony of Lawrence and the exhibit produced by 
him, namely, the Patent No. 70,414, were introduced fo 
show the state of the art in sheet-metal linings (see page 
243, Record). ‘lhe said patent is, therefore, admittedly not 
an anticipation of complainant’s invention. The patent of 
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Lawrence (in parts of the Record it is called ‘‘ Patent of 
Cook & Lawrence;” in other parts the ‘‘ Patent of Cook,” 
Cook having been the patentee and Lawrence the assignee) 
describes a barrel, composed of wooden staves, and made 
witha wooden head, which barrel is lined on the inner 
side with sheet block tin; clearly such a construction, it 


will be seen without argument, does not show the com- 


bination of an inner, continuous fountain, with an outer 
shell made in three telescopic sections, which the com- 
plainant’s patent describes. Such, indeed, is the opinion 
of Mr. Renwick, the defendant’s principal expert witness, 
who is asked about this patent (question 112, page 352, 
Record), as follows: 


** Does the pateat of Cook, No, 70,414, show the inven- 
tion which is specified in clatws 1, 2 and 3 of reissued 
Patent No, 8,854?” 


And answers: 


‘* No, because it has a different outer case or shell from 
that described in the patent.” 


The complainant’s patent, being for the specific com- 


bination of the cylinder of the shell, with the slip-joint 
heads or ends of the shell, and with the inner continuous 
loose lining, is certainly not anticipated by a mere barrel 
which is lined with sheet. block tin, and which is composed 
of the ordinary stavesand hoops. Nothing contained in 
the Cook & Lawrence contrivances would tell any soda 
fountain manufacturer how to make a fountain which is 
adapted to be transported from place to place, from day to 
day, to undergo the rough handling to which such foun- 
tains are exposed, and to yield the facilities for repair which 
such fountains should possess. No doubt, for transporting 
Congress water, or any natural mineral water not under 
material pressure, the wooden tin-lined barrel is quite 
satisfactory; but when it comes to the transportation of 
liquids that are exposed to a pressure of about 180 de. 
grees per square inch, a wooden barrel is out of the ques- 
tion. Nowhere does the record show that soda water 
under pressure has ever been conveyed in such a wooden 
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vessel, or that the latter is capable of containing, with any 
degree of safety, aerated liquid under pressure. 


Eighth.—The Day & Chapman Patent, No. 50,694, of Day md coer 
il October 31, 1865, reproduced on page 764 of the record. 
This is fora petroleum barrel which, on the inner side, Outside woodes 
is lined with thin sheet-metal, such as tin, lead, zinc or the 
like, the inner vessel being of a peculiar construction, 
while the outer is a staved barrel. Neither of defendant’s 
expert witnesses testified respecting this Day & Chapman 
patent, or its supposed bearing upon the complainant’s 
patent in suit, and therefore the exhibit should receive, as 
’ we have already stated in speaking of the Seely patent, 
( but little attention (see page 27 of this brief). 


») The complainant’s expert, Mr. Eliot, shows, on page 542 
4 of the record, that the structure described in the Day & 
Chapman patent is not adapted for the purposes of holding 
} soda water; and that moreover in said patent there is no 
| suggestion of a shell or of a block-tin lining, such as is 
described in complainant’s patent. Clearly if the Lawrence 

N patent, as Mr. Renwick admits in answer 112 (page 352, 
st Record), does not meet complainant's claim—the Day & 


Chapman patent cannot meet it either, for the Day & 
Chapman patent is for the same invention evidently as the 
Lawrence patent. 


Ninth.—-The patent of William Gee, No. 93,700, of See Patent ot 
August 17, 1869 (reproduced on page 767 of the Record) 
shows a structure similar to that of the Gee patent, No, U*sGee retest 
69,986, to which we have already referred under the head 
of the second patent of the series set up in anticipation. 
No testimony respecting this later Gee patent, No. 
93,700, has been introduced; it therefore cannot deserve 
or receive much cousideration. It shows at best a flanged 
shell, having a flanged lining, with all the disadvantages sme" 
flowing therefrom, to which the witness Bennett has 
testified, and which, as Mr. Matthews shows by his testi- 
mony, he sought to overcome. 
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(B.) Anticipating Witnesses. 
First witness, A. D. Puffer. 


This gentleman is at the head of the firm of “ A. D. 
Puffer & Sons,” who do business in Boston, and are 
amongst the complainant’s most active competitors. His 
firm was involved in a suit to the same extent to which 
this defendant is involved (see Mr. John Matthews’ Testi- 
mony, Answer 54, page 409, Record). This interested wit- 
ness testifies to having made generators for generating the 
gas used in the manufacture of soda water, with loose 
lead linings, and he is interrogated at length, with the 
assistance of sketches which are marked ‘ Puffer Gen- 
erator No. 1,” and ‘* Puffer Generator No. 2,” (see pages 
i875 and 1876), and testifies that these sketches correctly 
represent generators which he had made a great many 
years ago, far back of Mr. Matthews’ date of invention, 
and that they had loose linings, which were made of lead. 
He describes at length the manner of producing these gen- 
erators, and testifies that he has one in his_ possession. 
When complainant’s counsel cails for that generator, de- 
fendant’s counsel is careful not to produce it (see pages 76 
and 77, Record). The general drift of this branch of Puf- 
fer’s testimony is to imply, if not distinctly prove, that 
these generators have loose linings:. But after his cross- 
examination had been completed, Mr. Puffer, of his own 
will, made the following statement, which the Court will 
find on page 96 of the record: 


‘* My explanation was for the First generator made by 
me. Generators made a year or two afterwards were im- 
proved upon for the reason that we had a great deal of 
trouble with the linings of the first ones COLLAPSING, and 
the lining was made and fitted as previously described, 
and when closely fitted to the body of the generator the 
lintng was withdrawn and scraped and tinned by means 
of a blow pipe; the body of the generator being previously 
tinned, the generator with its open end uppermost and 
the lining projecting an inch or two above the copper, the 
blow pipe was brought to bear, and the body and lining 
were brought to a heat sufficient to melt the solder, which 
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caused the solder to run from top to bottom, COMPLETELY 
SOLDERING THIS LINING TO THE BODY OF THE GENERATOR.” 


So that we find that Mr. Puffer only made one generator 
with a loose lining, abandoning it because the lining broke 
loose from the shell as soon as the generator was used. 


Complainant’s expert witness, Mr. Eliot, testifies in an- must have test 


swer 20, pages 522 to 524 inclusive, that and why genera- 
tor lintngs, when they are left loose, are bound to collapse. 
Soda water gas generators are vessels into which marble 
dust is put in the presence of sulphuric acid. Thesetwo in- 
gredients, when brought in contact, generate carbonic acid 
gas, and produce a great pressure, to the extent of hundreds 
of pounds to the square inch, within the generator. Great 
heat is also produced during this process. These gen- 
erators are then emptied with greater or less suddenness, 
and upon the heated lead lining becoming rapidly cooled 
during the act of withdrawing the contents, its collapse is 
a necessary consequence, unless it is rigidly joined to the 
surrounding shell. When the generator is emptied of its 
liquid contents, which is always done through an open- 
ing in its bottom, a vacuum is likewise formed above the 
liquid, with the result of causing the collapse. This is 
nicely illustrated in the sketch which Mr. Eliot makes 
opposite page 524 of the Record, and shows why Puffer’s 
testimony is true, wherein he says that after having 
nade one single generator with a loose lining he after- 
wards always made the lining tight to the shell. This 
testimony of Mr. Eliot is sought to be rebutted by Mr. 
Renwick on pages 639 and 640. Mr. Renwick seeks to 
show that if the outer shell of a generator is made air 
tight there can be no collapse, and that, therefore, a gen- 
erator may have a loose lining and yet not collapse. But 
Dr. Sloane proves on pages 655 to 657, inclusive, of the 
record, that the outer shell of a generator, like that of a 
fountain, can never be made air tight, and refers to Mr. 
John Matthews’ testimony on page 408, Record, which 
shows that these outer shells are not as a matter of fact 
made air tight; that if with a loose lining the outer shell 
were air tight the structure would in every respect be 
objectionable, because leaks in the lining would not be 
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discovered nor discoverable, and the contents would 
be contaminated by contact with the outer shell. Dr. 
Sloane produces a model marked ‘* Exhibit Sloane Model,” 
which illustrates admirably the conditions under which 
a flexible lining, which is discharged downwardly, like 
that of a generator, and suddenly, must necessarily col- 
lapse; if, as the record shows, the outer shell is not and 
F cannot be air tight, and shows also in answers 32 to 35, 
inclusive, pages 662 and 663, how great is the distinction 
between a fountain for soda water which discharges its 
contents upwardly and a generator which discharges 
them downwardly, for the purposes of this comparison. 

It is perfectly clear, however, and all the expert wit- 
nesses agree in the opinion, that a generator having a 
lining which is soldered throughout to the surrounding 
shell, is not the structure which is described and claimed 
in Reissue No. 8,854, or in original Patent 128,411 for the 
substance of invention is the separable sectional outer ves- 
sel around a continuous separable inner vessel. Mr. Ren- 
wick himself is asked, in question 37, page 344, record, 
whether, if the lining in *‘ Exhibit Matthews Fountain ” 
were soldered throughout to the shell, it would then be a 
representation of that which the Reissue No. 8,834 de- 

Matthews’ scribes, and he answers, first, that the lining could not be 
tont must soldered to the shell, and secondly, that if it were soldered 

_ to the shell it would not be a correct representation of the 
fountain described in Reissue No, 8,834. ) 

This, we submit, disposes of the testimony of Mr. Puffer 
relative to his generators. 

The defendant's witnesses Patterson (page 202), and 
Lippincott (page 215, Record), also show that in all gener- 
ators the lining must be fast to the shell; Lippincott say- 
ing (Answer 12, page 217): 


how genentee «=. «Wesolder them fast tothe copper shells, for the reason 


fae the that they are less liable to blow or collapse.” 
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ae pet Mr. Puffer testifies also that as early as 1869 he 
in 1869. made fountains that were lined with sheet block tin (see 


page 42, Record), and describes that two such fountains 
were made during that year, and delivered to the firm of 
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Benedict & Burton in May, 1869. The fountains which 
he claims to have sold to these parties are sketched by him 
in the sketch marked ‘‘ Benedict Fountain.” On cross-ex- 
amination it appears (page 60, Record), that Mr. Puffer 
had in his possossion, while he was giving his testimony, 
one of these Benedict & Burton fountains, which he claims 
to have made in 1869. Counsel for complainant then called 
for its production, and it was produced, as appears on page 
66, record, and when produced, it showed that it had no 
sheet block tin lining tn it, and also that at no time could it 
have had a sheet-metal lining in its interior. It is a tin- 
washed fountain, containing in its bottom an upwardly- 
projecting cup, which would preclude the possibility of the 
use within the fountain of a sheet block tin loose lining. 
That an iron or steel fountain which is merely tin-washed 
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is wholly impracticable, appears from Mr. Puffer’s own Tia wash im. 


testimony (Answers 168 and 169, page 59, Record), and 
that Mr. Puffer himself first made sheet iron fountains 


with sheet block tin linings ‘‘3 fo 5 years ago,” appears 
from his answer 166, page 59. 


Mr. Eliot shows on pages 533 to 538, inclusive, of the peneaict foun- 


record, first, that the Benedict fountain, as sketched by 


Puffer and described by him, does not show complainant’s """* 


invention, because the continuity of the lining is neither 
shown nor expressed by the witness Puffer, and secondly, 
that there could not possibly have been in that fountain 
such a construction of the lining around the bung and up 
through the shell as Puffer has testified to, as no such con- 
struction of bung exists in the fountain as would adapt it 
to have received an inner, continuous lining. The fact that 
the only article that could have substantiated Puffer’s as- 
sertion, as to the construction of fountains in 1869,. 
namely, the fountain itself, contradicts him in all essential 
phases, the further fact that the defense has failed to pro- 
duce Mr. Benedict or Mr. Burton, to substantiate Mr. 
Puffer’s assertions, or any of Puffer’s workmen, whom he dict 
had employed at that time, leaves his evidence respecting 
these fountains wholly unworthy of belief, and incapable 
of being regarded as proof of the prior existence of struc- 
tures like those described in complainant’s patent Reissue 
No. 8,834. The same criticism may be made with regard 
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to his testimony respecting his generators, for it appears 
that he has one of his old generators in his possession, and 
when complainant’s counsel called for the same (pages 76 
and 77, Record) the witness, nevertheless, failed to produce 
it, and the best evidence respecting these generators has, 
therefore, not been given. 

Mr. Puffer likewise produces a sketch which is marked 
‘** Defendant’s Exhibit Puffer Fountain No. 2,” and which 
is intended to illustrate a fountain which he made at some 
time in 186, 1870 or IST! ~—- He tesiifies on page 46, record, 
that he cannot give any jyositive date when he made 
them, but believes he manufactured them as early as 1869 
or 1870, and feels quite positive that he advertised them 
in the 1871 catalogue. This is not proof sufficient to show 
a prior use of over two years before Matthews’ date of ap- 
plication for his patent, which was September, 1871, and 
does not prove prior invention, because, as we have already 
shown, Mr. Matthews’ invention was made and perfected 
in 1867. 

Mr. Puffer produces a catalogue of 1871 (p. 788), in 
which is advertised a fountain, which he says is like the 
sketch, ‘‘ Puffer Fountain No 2” (see page 47, Record), 
and is then asked (question 82, page 47): 


** Prior to publishing said catalogue of February, 1871, 
had you made aud sold any fountains illustrated by you in 
the drawing ‘ Exhibit Puffer Fountain No. 27” 

His answer is: 

‘* T have no date of any that we have sold; still, I believe 
that we did sell some.” 


He afterwards states, on the same page, that he no 
longer makes these fountains, they having been super- 
seded by the fountains with sectional iron shell, which he 
made in infringement of t 1e complainant’s patent. 

Moreover, Mr. Brevoort, the defendant’s own expert, 
admits on pages 378 and 379, that a fountain like that 
sketched in ** Exhibit Puffer Fountain No. 2” is not that 
which complainant’s patent discloses, and does not show 
complainant’s invention. Mr. Renwick also so states in 
answer 135, page 356, record. 
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The best proof of the fact that Mr. Puffer himself takes 
no stock in his own testimony, as far as the same is in- 
tended. to effect complainant’s patent, appears from his 
evidence as given in January, 1884, as a witness for the 
complainant, to the effect that the suit which had been 
brought by John Matthews against his firm for infringe- 
ment of the patent here in suit, came to a final decree 
against said Puffer’s firm, which decree is identified by Mr. 
Puffer, and reproduced on page 726 of the Record, and in 
which the validity of Reissued Letters Patent No. 8,834 is 
acknowledged, and a perpetual injunction ordered (see page 
15 of this brief). Mr. Puffer now advertises in his catalogues, Putters’ 
which were offered in evidence on page 649 of the record, 
that this patent of complainant ts good and valid, and that 
he recognizes tts validity, and deals only in the Matthews 
fountains. Mr. Puffer testifies in the same connection that 
testimony had been taken to a large extent in his suit, and 
also that he paid a large sum of money to the complainant 
before that decree was consented to by the latter, all of 
which shows that Puffer’s testimony, as given for the de- 
fendant, is not sufficient, standing as it does wholly by 
itself, to prove the invalidity of Complainant’s Reissue No. 
8,834, or of the original Patent 128,411; that, coupled with 
surrounding circumstances, it only proves the validity of 
said patent, and the great utility of the complainant’s in- 
vention, which Puffer himself was finally forced to adopt, 
so that he was an infringer of the patent at the time he 
gave his testimony, a defendant interested in breaking it 
down, and in that endeavor had given and had taken 
much testimony, which, after it had been introduced, re- 
sulted in the admission on his part of the validity of the 
complainant’s patent. 

We submit that the admission of the validity, the con- 
sent to the entry of the decree by Puffer, coupled with the 
doubts, to which Puffer’s evidence naturally gives rise, 
should induce the Court to attach but little weight to said 
Puffer’s deposition. 


Second witness, Bekkenhuis. 


This witness proves (Answers 117 and 118, page 108) that 
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while in Puffer’s employ, always had their linings sweated 
to the body, thereby substantiating Mr. Puffer’s evidence, 
which is to the effect also, that in his generators, all but 
one had the lining fastened throughout to the body of the 
shell. The same witness is afterwards, on what defendant’s 
counsel is pleased to term ‘* surrebuttal,” called to contra. 
dict himself. His new deposition will be found on pages 
626 to 635, inclusive, of the record. In this new or second 
deposition he produces a sketch, which is marked ‘ De- 
fendant’s Exhibit Sketch of Old-Fashioned Generator,” 
which upon comparison with ‘* Exhibit Puffer Generator, 
No. 1,” is intended to represent the same structure, and the 
witness in his second deposition is brought to show that 
in these structures the lining was not fast, but loose. He 
testifies that they were loose up to the time the blow-pipe 
was invented (see answer 22, page 629, Record). Inas- 
much as the blow-pipe is already fully described and il- 
lustrated in Vol. 4 of Rees’ Cyclopedia, which book 
was printed in 1819, and Mr. Bekkenhuis testified in 
February, 1881, that he was then fifty-four years old, it 
must be presumed that his testimony is hearsay. At 
any rate, so Jong as Bekkenhuis testifies to the gen- 
erators being sweated to the body, on page 108 record, 
and not being sweated to the body, on page 627, we 
are in position not to know which of his stories to be- 
lieve, and hence cannot assume that either would be suffi- 
cient to invalidate complainant’s patent. The care with 
which Bekkenhuis testifies may also be judged from the 
fact that, when on page 103, record, a copy of an affidavit 
which he had prepared, is shown him, he swears that the 


signature to that is his. Mr. Keeffe, the crier of the Cir- 


cuit Court, testifies, on page 594, that this paper which 
Bekkenhuis says contains his own signature, is a copy 
made by Keeffe himself from the original affidavit on file, 
said copy having been made at the request of Mr. Briesen. 
So that Bekkenhuis does not even know his own signature, 
but he does seem to know how the invention of the blow- 
pipe affected the construction of generators for soda water. 

Bekkenhuis also testifies on page 111 that the drawing 
marked ‘*‘ Exhibit Morse Fountain,” represents a fountain 
made for Andrew J. Morse in 1867-8. The fountain so 
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sketched is one flanged in the middle, with the lining made 
in two parts, which are joined in the flanges of the shell, 
and is therefore covered by our remarks made with refer- 
ence to the Gee Patent No. 69,986. It does not show a 
continuous inner lining, 


Bekkenhuis further testifies that, in 1871, he made two Mate owe Heed 


soda water fountains with sheet block tin linings. One of 1#1. 


these is produced, cut in two, and discloses a copper shell 
with an inner lining of sheet block tin, said lining being 
thoroughly perforated at the upper part near the heavy 
band of solder, which embraces the outer shell. When 


Bekkenhuis’ attention is called to these perforations, he 2% 1 Unies. 


says that they were produced in the lining at the time 
the fountain was manufactured (see page 104, Record). 
It is clear, therefore, that these two fountains which 
he made in 1871 (and he never made any afterwards), 
except infringing fountains for Puffer, see page, 105, 


Record), do not anticipate complainant’s invention; for, in Teo iste et 


the first place, they are made nearly four years after Mr. 
Matthews’ date of invention, and not two years before 
Mr. Matthews applied for his patent, his application hav- 
ing been filed, as we have already previously stated, in 
September, 1871; and, secondly, the fonntains were wholly 
imperfect, had perforated linings, which must have caused 
the liquid contents to be in contact with the copper shell, 
thereby contaminating whatever soda water they may 
have contained. 

The fact that Mr. Matthews had made these inventions 
and was broadly experimenting with them was undoubt- 
edly within the knowledge of the trade in the summer of 
1871,when these Bekkenhuis fountains were produced, and 
many competitors, amongst them Bekkenhuis, undoubted- 
ly tried to make sheet block tin-lined fountains, but being 
mere copyists, and not originatorseand not having a full 
copy to work from, they naturally did not succeed. Hence, 


Bekkenhuis, as he truthfully testifies, on page 104, Record, s>eadoued 


answer 75, ‘‘ didn’t take much stock in block tin lining” 
in 1871. 

Mr. Fiske testifies (page 115, Record), that in 1871 he 
bought the Bekkenhuis fountain, about which Bekken- 
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huis testified, and says that he ordered these fountains 
because 


“We talked it over, and I suggested to Mr. Parker that 
I THOUGHT THERE COULD BE A FOUNTAIN MADE with a lin- 
ing throughout. He told me to see Mr. Bekkenhuis, and 
see what he could do. We talked it over, and he said he 
could make one. * * * * This conversation took place 
either the last of March or first of April, 1871.” 


This shows that the fountain was intended as an experi- 
ment, which, not being successful, was not repeated. 


Third witness, G. D. Dows. 


This witness, whose Patent No. 99,170 we have already 
considered (pages 24 and 25 of this brief}, states that he made 
generators for seventeen years (page 126), and that he made 
many before 1872 (page 130, Record). He produces a sketch 
of his generator, which is marked ‘‘ Sketch of Dows Gen- 
erator, p. 1867,” and which shows a_ structure in 
every substantial respect like ‘‘ Exhibit Puffer Gen- 
erator No. 2.” The witness does not testify whether 
in the generators of his construction the linings were 
loose or fast, but Puffer and Lippincott make that clear 
by proving that generators with loose linings could not be 
used, and in the absemce of any testimony on behalf of 
Dows to the effect that the linings in his generators were 
either fast or loose, we must assume that they were lin- 
ings such as could be used in a generator; in other words, 
linings that were throughout their extent soldered or 
sweated to the surrounding shell, as Puffer says on page 
96 that they should be, and as Bekkenhuis says on page 
108 that they always have been. 

Mr. Dows also testifies that in 1863 or 1865 he saw and 
handled flanged fountains like those shown in “ Exhibit 
Dows Sketch ” of May 7, 1881, page 1868. These fountains 
are of the same kind as those shown in the Gee Patent No. 
69,986, and they are not relied upon, as we take it, as antici- 
pations of complainant’s: device. They are the flanged 
fountains, having flanged lining in two distinct pieces, to 


tici- 
nged 
s, to 


which Mr. John Matthews refers as the objectionable old- 
fashioned fountains. 


But Mr. Dows also testifies that, in the early part of 10 espe 


1869 he made two fountains with inner continuous sheet 
block tin linings, and delivered them to a party whom he 
does not choose to name.. These fountains he sketches in 
the sketch marked ‘‘ Exhibit Dows 1869 Fountains,” May 
10, Is81, page 1869. He testifies that they have inner, 
loose linings, that were suspended by the neck; but the 
trouble with them was that they were not inner flexible 
linings, having what he calls ‘* break waters ” or transverse 
braces in their interior, and, though they were made in 1869, 
they were also returned to him in 186¥in a useless condition, 
the lining having been crimpled and drawn out of shape (see 
his testimony on pages 134, 135, 136, 137, 1389 and 144). He 
then took the linings out of these fountains and tin-washed 
the fountains, and never made a tin-lined fountain after- 
wards. Here again we have an endeavor to reach Mr. 
Matthews’ invention that had previously been made, and 
on which Mr. Matthews’ experiments were at that time 
being crystallized ; so that up to this stage we find 
that Puffer, Bekkenhuis and Dows each made an ex- 
periment with fwo sheet block tin lined fountains, having 
no flanges, the experiments being made in 1869 and 
Is71 respectively, and being failures in each case, lead- 
ing to no further endeavor in the like direction, but to a 
complete abandonment of the idea, experiments which gave 
the public no useful information as to how a fountain hav- 
ing an inner, continuous and flexible sheet block tin lining 
should be constructed. Or is it to be supposed that the 
public upon seeing these Dows fountains, with their 
crimpled and drawn linings, would have derived any bene- 
fit from their inspection, or that upon perceiving the Bek- 
kenhuis fountain, with its perforated sieve-like lining, it 
would have been encouraged to repeat the same experi- 
ment, or that upon seeing the Puffer 1869 fountain, with 
the cup in its bottom and the tin-washing on the inner side, 
it would have taken courage to copy that kind of struc- 
ture? “The originators themselves of all these falsely con- 
structed contrivances invariably stopped short upon finding 
that their experiments did not lead to success, and we trust 
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that the like consideration will induce the Court to hold 
that these experiments were worthless, abandoned en- 
deavors to attain a useful structure, which did not re- 
sult in giving the public a prior knowledge of Matthews’ 
invention, and that they were, moreover, experiments that 
were made long after Mr. John Matthews’ invention had 
already taken shape. 
Dows’ cata- Mr. Dows also produces his 1869 catalogue, in which 
—_ fountains with inner tin linings are advertized, but not il- 
lustrated; but as to this catalogue he testifies on page 141 
that the foyntains to which it refers were fountains weth- 
out sheet tin linings (see answers 133 and 134). 
The bias, to call it by 2 mild term, of Mr. Dows in this 
controversy, he being a competitor of John Matthews, 
may well be judged from an examination of his affida- 
vit that was read in opposition to the motion for an in- 
junction,and which is reproduced on page’6s9, record. In 
that affidavit Mr. Dows likewise describes these tivo 1269 
fountains, but makes it appear that he has made a great 
many of them, not merely two, and makes it also appear 
in tne same paper that these fountains gave great satis- 
faction. But how far this witness, who by his said 
affidavit seeks to mislead the Court into the belief 
that he made thousands of fountains with these 
tin linings, when as a fact he made but two, 
that they were all successful, when as a fact the two 
he made were returned after they had been away from 
him but a month, and the linings then taken out because 
useless, and that they were described in his 1869 catalogue, 
when as a fact they were not described in the 1869 cata- 
logue, the fountains having been returned to him before 
that catalogue was printed (see page 144, Record), can 
still claim a place amongst honorable men is a question 
that may well be left to his own conscience: 


v io ° ‘ 
Heniermeyer.  Ourth witness, Hendermeyer. 


This witness describes, on pages 147--149, inclusive, gen- 

Flanged gever- CYators with flanged bodies and flanged non-continuous 
ee inner linings, substantially like the fountains that are 
shown in the Gee Patent No. 69,986. Such generators had 
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their linings soldered fast to the shell. Of course, they 
do not anticipate complainant’s invention any more than 
the Gee patent was found by defendant’s own expert to 
anticipate the same (see page 21, this brief). 


Fifth, the witnesses Will and Hutchinson. 


Mr. Will, who was examined in Chicago, and whose 
testimony as to prior use is objected to (see page 224, Rec- 
ord), because the name of the witness does not appear in 
the answer, testifies that as far back as 1866 he knew 
of the manufacture of cast-iron fountains having inner 
sheet-block tin linings, and produces a sketch of such a 


fountain, which is marked ‘Fuller & Ford’s, 1866, Iron Flanged fous. 


Fountain.” The fountain is represented as being made in 
two parts, with abutting flanges, between which the flanged 
ends of the lining are clamped, a rubber ring being inter- 


. posed between these flanges (see answers 9 to 15, page 224). 


Such a structure would be essentially like the Gee patented 
fountains No. 69,986, to which we have already referred. 
The rubber which is interposed between the flanged parts 
of the lining necessarily comes in contact with the soda 
water, and its necessary presence defeats the object for 
which a soda water fountain is, or should be, made. 

Thus, Mr. Bennett, one of defendant’s witnesses, testi- 
fies on page 163, answer 85, that the effect of soda water 
upon India rubber is to ‘‘eat it away, und cause it lo 
crumble and decay.” Hence, such a flanged fountain is 
exposed to all the disadvantages which the Matthews 
invention has sought to overcome, and is not a fountain 
having an inner continuous lining, but, on the contrary, 
one having a sectional lining, between the sections of 


which is necessarily interposed objectionable India rubber. Bavbver rings. 


Mr. Will (likewise testifies on page 227 of defendant’s 
record, that he had prior knowledge of sheet-iron foun- 
tains, which, he thinks, answer 40, were made in 1868 or 
1869, that were ‘‘ fooded with solder or tin”—that is to 
say, they were tin-washed on the inner side—and we have 
already shown (see pages 20 and 33, this brief) that a tin 
wash is objectionable in the presence of soda water, and is 
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not the equivalent of a loose, flexible inner sheet block-tin 
lining, particularly on an iron or steel shell. 

Thus Mr. Bennett, defendant’s witness, testifies on page 
163, as follows: : 


* Cross-Q. 92. Is tin wash, in your opinion or to your 
knowledge, a perfect protection against corrosion ? 

A. No, sir. ! 

Cross-Q. 93 How do you know that tt is not 7 

A. Because it will not withstand the action of the soda 
water or the acid in the soda waler. 

Cross-Y. 94. How do you know that ? 

A. From experience.” 

See also Puffer Ans. 163 and 16%, page 59, 
Record. 


Hence, Mr. Will’s testimony as to his prior knowledge 
of fountains does not show any device analogous to com- 
plainant’s patented structure. Mr. Will also describes 
certain generators, which he says he had known for many 
years, and of which he makes a sketch marked ‘‘ Exhibit 
Fuller & Ford Generator Sketch,” to which he refers on 
page 228 of the record. and which shows a generator with 
flanged body, the lining being also flanged, substantially 
the same as the Fuller and Ford iron fountain, and which 
generator, therefore comes no nearer to complainant’s 
patent than dces the Fuller & Ford fountain. 

Mr. Hutchinson testifies that of the Fuller & Ford 
sheet-iron fountains, which are tin-washed on the inner 
side, he had used quite a number since 1868, and fixes the 
date from what a man in his employ told him (answer 25, 
page 237, Record). He also testifies on page 238, that he 
returned nearly all these fountains to the manufacturer, 
for the reason that he could not use them, as they were 
leaking. He also testifies that as far as the inner lining 
of these fountains, which he so bought of Ford, is con- 
cerned, it was a tin wash (see top of page 239, Record). 


Sixth, the witnesses Lawrence, Maher and Ardisson. 


These three witnesses are called to prove that the barrel 
which is described in the Cook & Lawrence Patent No. 
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70,414; has been in public use ever since 1867. The names 
of the witnesses are not in the defendant’s an: wer, and 
the testimony of the principal witness Lawrence ‘was duly 
objected to, as the Court will find on pages 241 and 242 of 
the record. They were called to show the state of the 
art, but what they do show is, that, which Mr. Renwick 
finds in answer 112, page 352, does nut show the invention 
described in complainant’s patent. The testimony of these 
persons can therefore not be of greater value to the de- 
fence than the Cook & Lawrence patent, to which we 
have already referred (page 27, this brief). 


Seventh, the witness, Charles Gross. 


This witness, whose testimony is found on page 267, 
testifies that in 1868 he bought of the American Soda 
Water Company, a fountain, which is offered in evidence, 


and marked ‘‘ Defendant’s Exhibit Gross Fountain,” yoges nes- 
which is a structure, as he‘describes it, having a tin lining “* 


within a sheet iron shell, and having an internal arrange- 
ment of break-waters or perforated plates (see answer 55, 
page 271). 

None of defendant’s expert witnesses testify regarding 
the Gross fountain or its supposed bearing upon com- 
plainant’s patent, and therefore we cannot give it more 
than casual mention in this brief. It 1s an exhibit with- 
out needful explanation and cannot therefore receive much 
consideration. 

Miller vs. Smith, supra (page 27). 


The Court will see at a glance that it is not complain- 
ant’s invention, it having a cast shell with side flanges, 
within which the overlapping parts of the sectional tin 
lining are clamped, being in that respect like the Gee 
fountdin, and not in any way an anticipation of com- 
plainant’s patent, in that a continuous inner lining is not 
contained therein. The objectionable rubber washer here- 
tofore frequently referred to (pages 21 and 41, brief) was 
necessary to close the flanged joint of this exhibit (see 
answer 606, page 447). Moreover, Dows’ shows that a 
flexible lining with a break-water therein, such as this 
fountain contains, is quickly destroyed (see p. 39, this brief). 
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Again, Gross is not corroborated. The parties that sold 
him the fountain could have been called. The exhibit is 
not properly described, its age not fully proved, and not in 
any sense an anticipation of Mr. Matthews’ invention. 


Eighth witness, John P. Gruber. 


This witness testifies that in about 1869, he made some 
sheet-iron and copper fountains that were tin-washed 
(page 274, Record). He also testifies on pages 274 and 275, 
that he made some fountains with cylindrical bodies and 
bulging ends or heads, the bodies being lined with sheet 
block tin that was lapped around their edges and soldered 
fast on the OUTSIDE, and the lined heads then driven over 
the lapped ends of the bodies and soldered fast to the iron 
shell. Of course, such a construction would not meet 
complainant’s patent, as it would not produce a fountain 
with a continuous inner lining, because the sheet block 
tin lining of the heads was soldered to the outside of the 
iron body; but apart from this, the testimony does not 
meet the patent, for the following special reasons: 


The witness says (top of page 276) that he made these 
fountains in ‘1869 fo 1870 and 1872.” Afterwards he 
produces, at the requests of complainant’s counsel, his cash 
book, and in that cash book is found an order, under date 
of August 19, 1869, for two twenty-gallon fountains (see 
page 279, Record). The witness describes these two foun- 
tains in answers 275 and 276, pages 280 and ¥81, saying 
that one of them was tin-washed and the other lined. He 
is then asked (question 278): 


** Why did you not make them alike?” and answers: 
‘** Because it had to be found out which answered the 
best.” 


His cash book also contains the following entry: 


** September 7, 1870, new lining to one fountain.” 


All of which shows that Gruber, like Bekkenhuis, Puffer 
and Dows, in the year 1869 (for they all began to wake up 
at about that time to the importance of producing block 
tin lined fountains) made his one solitary experiment with 
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such a structure, by filling the order of August 19, 1869, 
with a lined fountain of some kind, which, proving a 
failure, he had to disembowel and reconstruct it. 

His fountain had not the continuous lining at best, and 
was not made at a date early enough to anticipate com- 
plainant’s invention. 


Ninth, the witness Fiske: Fiske. 


This witness testifies (page 282 Record) that the ;zenerator 
marked ‘‘Scripture & Parker Generator” has been in 
the possession of the firm which employs him ever since 
the year 1867. Said generator has a lead lining which =~ Aaa 
is sweated on to the shell, and is therefore, one of the 
class of generators which, as Puffer and Lippincott say, 
must have their shell and lining rigidly connected, so 
| that the lining shall not collapse. It is not a vessel having 
| a flexible, inner lining, such as complainant’s patent calls 

for, nor does either of the defendant’s experts pretend 
that its production affects the patent in suit; es shell can- 
not be taken asunder to give acess to the outer side of the 
inner lining. 

Two other witnesses, Hicks and Sharp, were also pro- Bicksena 
duced by the defendant in the taking of its so called 
surrebutting testimony, in order to contradict the defend- 
ant’s witnesses, Puffer and Lippincott, in that they state 
that generators must have the linings soldered to the shell 
in order to be at all operative; the witness Sharp testifies 
to having made certain generators in former years in 
which the lining was soldered to the shell only at or near 
the several bung-holes, there being five or six in each 
generator, and when asked (question 35, page 599, Record), Generators eaia 
whether such a lining would collapse, he answers: 

** T think not.” 

It appears from his cross-examination that he never saw 
such a generator in use; that he does not know whether it 
was ever put into use, and that the lining was soldered to 
the shell in a great many places, if not throughout (see 
up pages 608 and 609, Record). 
ck The witness Hicks testifies to substantially the same 
ith | effect as Sharp, that is, he says (answer 44, page 616) that 
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he had seen two kinds of generators, one of which had the 
lining drawn through the openings of the shell and turned 
over on the outside of the copper, while in tbe other the 
shell was soldered throughout to the lining; but on further 
examinatiun it turns out that he simply does not know 
whether the first kind of lining was or was not soldered to 
the shell (see answers 46 and 50, pages 617 and 618), and 
on cross-examination he admits that the first mode of 
making a generator described in his 44th answer, resulted 
in sweating the lining to the copper shell (see answers 
70 and 71, page 621). 

This abortive attempt to show that, although Puffer and 
Lippincott and a cloud of other witnesses admit that gen- 
erators must have their linings fixed, generators, had 
nevertheless, been made with loose linings, is, as we have 
stated, an endeavor to contradict defendant’s own most 
important witnesses, and leaves the bona fides of either 
line of proof in grave doubt, but in addition it failed to 
show the facts sought for, first, because the witnesses ad- 
mit that the lining after all was soldered to the shell in all 
these generators, and secondly, because, even if they had 
not so admitted, the mere making of one such generator, 
in the absence of proof that it could have been successfully 
used, and in the presence of proof such as Sloane, Beck- 
enhuis and Puffer produce, that it could not possibly 
have been successfully used, is not evidence of a prior 
public use of complainant’s invention. 

We have now briefly referred to all the testimony which 
bears upon the questicn of Novelty of Reissue No. 8,834, 
and we are satisfied that a more careful inspection of the 
record will convince the Court that in no manner whatso- 
ever has the novelty of Mr. John Matthews’ invention 
been successfully assailed. On the contrary, the fact stands 
out with great prominence that Mr. Matthew's conception 
in 1867 of this invention was followed up with promptness, 
intelligence and energy, by experiments which resulted in 
the production of the most successful fountain now in the 
market, and that after his experiments had become more 
or less known to the trade, after the press had been built 
for him by the machinist De Beauvias, in which the heads 
could be stamped, and after the first fountains had been 
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successfully tested, his competitors, Dows, Bekkenhuis, 
Puffer and Gruber, endeavored to steal his thunder by 
making, in 1869 and 1871, fountains having continuous, 
inner, flexible linings. But each of these persons, after 
having made just two fountains, found to his dismay that 
what he had made was useless for some hidden reason, 
which each had not the knowledge, nor the patience to in- 
vestigate, and thereupon each of these persons abandoned 
all further experiments in the line, and waited quietly un- 
til Mr. Matthews should come out in public with his in- 
vention, then to assail the same by the proof.of these 
abortive experiments. 

One branch of the testimony, however, refers to the 
utelity of the Matthews invention, and should be briefly 
considered. 


ALLEGED WANT OF UTILITY OF THE INVENTION. 


On this subjebt the witnesses Hathaway, Vincent, 
Francis, Green and Hicks, are examined. Hathaway and 
Vincent were partners. They had bought sta hundred of 
the Matthews patented fountains, and used them to ad- 
vantage in their business, but did not pay for them, as the 
record shows. They had taken a license like that printed 
on page 69s of the Complainant’s Record, under the Mat- 
thews patents. When finally, not paying for these foun- 
tains, they were forced to disgorge them, and to deliver 
them back to Mr. Matthews, their anger was aroused, and 
they now come forward to testify that these six hundred 
fountains were useless, bad structures, twoof them having 
burst. Why they burst, whether they had been over- 
charged or not, does not appear. 

Mr. Francis likewise had fifty of the Matthews foun- 
tains of which one burst, whereupon he continued to use 
the other, 49. 

Mr. Green bought five hundred of the Matthews foun. 
tains of which none burst, but some leaked. He did not 
pay for these five hundred fountains, and suit was brought 
against him, and therefore, of course, they leaked. The 
opinion of the Court in the suit ‘‘ Matthews against 
Green,” Vol. 19 of the Federal Reporter, page 649, may 
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show the Court the true inwardness of Green’s ideas. 
One of the principal defenses of Green in that suit was, 
that Mr. Matthews had not succeeded in stopping others 
from infringing upon his patent, meaning evidently this 
defendant. At any rate Green, who had bought five hun- 
dred fountains, for which he was unwilling to pay, 
naturally became angry at Mr. Matthews because he 
wanted him to pay for the fountains, and therefore is 
willing, as all wrongdoers are, to belittle those whom 
they have injured. Mr. Matthews showed that these 
fountains did not leak (Ans. 117, p. 413, Record). 

So the witness William Hicks, who had sold upwards of 
a thousand fountains of the Matthews construction (see 
answer 50, p. 264, Record), is called to prove that a Hath- 
away and a Francis fountain had burst, and that he, 
Hicks, had made certain misstatements in connection 
with the bursting of one of these fountains (see answer 
62, page 266, Defendant’s Record). 

This is all the evidence on the question of want of utility, 
and it results in showing that the Matthews fountains 
have been largely sold, that some of them may have been 
imperfectly charged by the users, but that on the whole 
the invention has become popular and useful, even in the 
hands of his opponents. If anything, therefore, it proves 
the value of the invention and its great merit, and sus- 
tains Mr. John Matthews’ testimony, which is to the 
effect that the entire trade, with the sole exception of 
this particular defendant, has now acquiesced in his claim 
to this patent, and admitted the novelty and the useful- 
ness of his invention, and that tens of thousands of these 
fountains have been introduced into actual use. 


ASSIGNMENT OF ERRORS. 


It is believed that the Court below erred: 


Ist. In holding that the defendant’s fountain did not 
infringe the original Patent 128,411. 


2d. In holding that the original patent was limited to 
pure tin solder as an element of the claim therein. | 
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3d. In holding that in respect to the character of the 
solder the reissued patent is not limited to that to which 
the original patent was limited. 


4th. In holding that the reissued patent as to the second 
claim is an invalid reissue. 


5th. In failing to grant complainants a decree on the 
second claim of their reissued patent. 


BRIEF. 


The following is the opinion of the Court below with 
reference to reissue 8,834. After quoting the text of the 
reissue at length and the wording of the claim of the 
original patent, the Court proceeds: 


** It is contended for the defendant that No. 8,834 is void 
‘‘ as to the first three claims, because it was applied for 
‘and granted, with expanded and generalized claims, 
‘“‘ after a delay of seven years in applying for a reissue. 
‘* The descriptive parts of the two specifications are iden- 
‘* tical, except as to the word ‘ closely.’ The omission of 
‘* that word is not a restriction. 

** The novel construction of a tin lined steel fountain, in 
‘* which the invention is stated by the original specification 
‘* to consist, is shown by the claim of the original to be a 
‘* structure having these features: (1) A tin vessel or lin- 
‘* ing A, (2) tncased by steel body or cylinder C, (3) the 
‘* outer end caps or ends B B’ soldered to the steel body or 
*‘ cylinder C, without flanges or projections by tin joints, 
‘““ made by soldering with pure tin _ instead of by a solder 
‘** having leadin it. The text of the original specification, 
‘‘ in its descriptive part, shows that this was the inven- 
‘tion. Theclaim was adequate to secure that invention. 
‘* There was nothing ambiguous or obscure or deficient 
‘tn the claim to secure that invention. There was 
‘no inadvertence, accident or mistake, and there is 
‘“no altempt, by proof, to show that there was. 
** The fact that the descriptive parts of the two specifications 
“are alike shows that the sole object was to change the 
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** claim, and as the new claims ave not restrictive they are 
** for a different and enlarged invention in so far as they 
‘* are different claims. The first three claims omit all limt- 
‘* tation to the method of soldering the end caps to the 
‘* cylinder or body by tin joints, which is an indispensable 
‘* element of the invention set forth as the invention in the 
‘‘ original specification, and such omission enlarged the 
‘* invention and enlarges the scope of the claims. The new 
‘* claims are sought to be used to cover structures which 
‘* came into ewistence after the original patent was granted, 
“but before application was made for the reissue, and 
‘* that application was not made until seven years after 
‘* the original patent was granted. During that interval 
** the defendant engaged in making the structures alleged 
‘to infringe. It ts apparent that the plaintiff knew this 
‘and took his reissue in order to be sure and have claims 
“whick would cover the defendant's structures. THEY 
‘ DID NOT INFRINGE THE CLAIM OF THE ORIGINAL PATENT. 
‘* The sections of their outer shell were not and are not 
‘* united by tin solder, nor were nor are the structures with- 
‘* out flanges or projections. The case must be controlled 
‘“* by the rulings in Miller v. Brass Company, 104 U. S., 
‘* 350; James v. Campbell, id., 256 ; Matthews v. Machine 
‘* Company, 105, td., 54; Bantz v. Frantz, td., 160 ; John- 
‘** son v. Railroad Co., id., 539 ; Gage v. Herring, 107 td., 
‘** 640; Clements v. Odorless Excavating Apparatus Co., 
‘€ 109, 7d., 641; McMurray v. Mallory, 111, id., 97; Tur- 
‘‘ner & Seymour M’f’y Co. v. Dover Stamping Co., 
‘* ed., 319. 

** The first three claims of No. 8,834 are adjudged to be 
** nvalid.” 


The principal and fundamental error which we perceive 
in this opinion is, that the Court held the defendant’s foun- 
tain not to have been an infringement of the original 
patent No. 128,411. We are satisfied that the defendant’s 
fountain, Exhibit E, does infringe the claim of that 
patent. 

This brings us to an investigation of the meaning of the 
original patent. 

The text of that patent starts out by stating that the 
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new fountain combines lightness with strength, and, being 
of cylindrical form and uniform dimensions adds to the 
convenience of packing and handling, also, being exempt 
from expansion or permanent lateral distention by the 
internal pressure to which it is subjected, it preserves its 
form and contributes to its durability. The specification 
then describes the parts of which the fountain is made. 
These parts are the following : 


1. A block tin interior body of clyindrical form with 
hemispherical or reduced ends and provided at one end 
with a neck. : 


2. An exterior cylindrical shell or body C, made of gal- 
vanized sheet steel. 


3. End caps soldered to said body and united thereto 
without the use of end flanges, to wit, by the telescopic 
joints shown. Eliot, answer 8, p. 513. 

The specification then proceeds to state that in soldering 
the end caps to the cylinder, pure tin solder must be used, 
as other solder having lead in it will not do ; and also that 
the absence of ‘‘end flanges” provides for the close packing 
of aseries of such fountains. 

The claim is for the tin vessel , incased by a steel cylin- 
der C,, and ends B B’, soldered to the latter in the manner 
substantially as described, as a new and improved article 
of manufacture, for the purpose specified. 

The defendant’s fountain, as we have already endeavored 
to show, is composed of the elements of that claim; it has 
an inner sheet block tin vessel with a neck thereon by 
which it can be united to one end of the shell; it has an 
outer shell composed of a central cylinder and end caps, 
which caps are united to the cylinder by slip or telescopic 
joints, and then soldered to the same. But pure tin solder 
is not used; the solder used is half tin and half lead. The 
defendant advertises its fountain as a steel fountain, p. 
705-709, record. 

Is then the original patent limited to the use of pure tin 
solder? Clearly the original patent is for a new machine. 
It is for a new combination of parts, and these parts are 
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the parts marked A, C, B and B’. It is not a patent for a 
process of making a fountain; nor is it a patent for a new 
composition of matter. It is a patent for a structure. 
And after describing this structure and showing specifi- 
cally and with clearness the relative position of its parts, 
the patentee proceeds, as the law requires him to do, 
to describe the best manner of constructing this 
machine; and for the benefit of the public, which after 
the expiration of the patent will be privileged to use this 
invention free of charge. the inventor frankly names the 
material of which the different parts of his machine are 
best made, and amonyst other things he says that tin, pure 
tin, should be used for soldering the parts together, and 
that solder having lead in it will not do. One thing is 
certainly clear, that if the structure of Matthews as shown 
in his original patent had existed prior to his invention as 
he describes it, with the exception that for soldering the 
parts together a mixture of lead and tin had been used, 
there would have been no patentable invention in the mere 
substitution of pure tin solder for that mixture (see Curtis 
on Patents, § 72a and 73a.) And if, therefore, this pure 
tin solder, would not mark a patentable difference as com- 
pared with a like structure having a different kind of 
solder, should a court of equity so limit the patentee, 
nevertheless, as to hold him toa construction of his claim 
which inherently would have been invalid? The object of 
the Court is to ascertain the real purport of the complain- 


. ant’s invention and to give him the benefit of that inven- 


tion, if fairly and properly this can be done. 

Supposing a patentee described a new shoe, a new con- 
struction of sole and upper, whereby advantages of struc- 
ture were attained, and in his specification should then say 
that for uniting this upper and this sole so constructed, 
the best hemp thread should be used, that cotton thread 
would not do, would it be allowable to a defendant to use 
that invention with cotton thread? In other words, will 
the Court allow an infringer to successfully evade a patent 
by adulterating the materials recommended by the patentee? 

The claim of our original patent is not, zn terms, limited 
to tin solder. It does not say soldered by tin solder, but 
it says ‘‘Soldered as described.” 
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In this suit we have evidence to the effect that a mix- 
ture of lead and tin is a mere adulteration. Mr. John 
Matthews testifies upon this subject as follows, answer 
284, page 426: 


“The first that 1 made were—the first jackets were 
soldered together with tin and lead solder, usually known 
as soft solder, and I found that that would not do, and 
was not as strong as solder made of pure tin. 

**Q. 285. When did you ascertain that fact? 

‘*A. Well, I found that the solder made of lead did not 
answer the purpose very well for along time, but I did not 
know what was the cause of it, though. Idid not know that 
a mixture of tin and lead was of such a character as to 
give way gradually.” 


And in answer to question 292, page 428, he says: 


‘* T have found that a mixture of tin and lead would re- 
sist a pressure of a thousand pounds to the square inch, 
for example, AND GIVE WAY LATER UNDER A PRESSURE OF 
ONE-TENTH OF THAT AMOUNT, more readily in fact than lead 
alone, although softer than the mixture of lead and tin 
used in the solder. This fact is not known even now to 
mechanics generally.” 


As to the kind of solder used by the defendant, its su- 
perintendent, De Lacey, says, in answer to question 8, 
page 321, as follows: 


‘* Since 1878, at which time I became manager of the 
soda water department of this (the defendant’s) company, 
solder composed of half tin and lead, known as coarse 
solder, has been used.” 


Mr. Shepard, the defendant’s president, in his affidavit 
of June 16, 1880, page 694, says that the solder used is a 
tin solder, consisting of nearly equal parts of tin and lead. 

Mr. Matthews’ testimony, to the effect that such a solder 
will at the first test show marked resistance, but will 
crumble away afterwards, so as to hardly resist the pres- 
sure of one hundred pounds, is not contradicted, and is an 
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established fact in the case. Therefore it appears that 
the defendant company uses an adulterated solder and 
produces a fountain of inferior construction without, 
however, avoiding that which, in our humble opinion, is 
the essential feature of the complainant’s original patent. 
And because the defendants found their solder to be unfit 
for retaining the parts of the shell in their proper relative 
positions under pressure, they proceeded to add to the 
solder a series of rivets by which the end caps were joined 
to the cylinder of the shell. As to. these rivets the un- 
contradicted testimony in the case will be found on page 
410 of the record, in the examination of Mr. John Mat- 
thews. This is what he says: 


“*Q. 65. During your experiments relating to these foun- 
tains patented in Exhibit A (Reissue 8,834), did you ever 
rivet the heads to the cylinder of the shell? 

“A. I did. 

“*@). 66. When was that? 

‘A. Icannot give the evact date; some time I belteve 
in 1870 or 1871. 

“@. 67. Why did you not continue to make them in that 
way? 

“A. I found it wholly unnecessary, AS IT PREVENTED 
THE FOUNTAIN BEING REPAIRED WITHOUT INJURY TO THE 
SHELL, BECAUSE THE RIVETS REQUIRED TO BE TAKEN OUT, 
WHICH OFTEN TORE THE SHELL, and the strength added to 


. the fouutain was very slight indeed, the sections where the 


rivets were, being very small, the liability of the heads to 
come off tn use was less than the liability to break the steel 
itself. I found by experimenting that with a five inch lap 
laid upon the body it required more than three thousand 
pounds pressure ou each end to blow off the head,and that 
the bodies split longitudinally before the heads became 
loose. | 

““Q. 68. In other words, I understand you to say that 
the riveting left a weakness of the shell against horizontal 
pressure without adding to its strengh longitudinally ; am 
I right? 

“A. No. I mean that such a fountain if repaired sev- 
eral times would be entirely worthless, BECAUSE THE SHELL 
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WOULD BE TORN AROUND THE HOLES IN ABSTRACTING THE 
RIVETS. But my principal reason for not riveting them 
was, I did not wish to strengthen what was already the 
strongest place, AND I WISHED TO MAKE A FOUNTAIN EASY 
TO REPAIR IN CASE IT SHOULD REQUIRE REPAIR.” 


It follows that the defendant's fountain. contains that 
which the complainants original patent sought to cover 
as new, that which the state of the art, heretofore devel- 
oped in this brief, shows to have been new with the com- 
plainant, but with an inferior means of uniting the ends of 
the shell tothe outer cylinder. If the original claim had been 
‘*‘ united by fin solder,” it might well be that the patentee 
could be held to the limitation so expressed; but he delib- 
erately omits the word ‘ tin” in the claim and says, 
‘* United by solder as described.” 

Is he not entitled to cover any equivalent solder, even if 
the tin solder of the specification is read into the claim? 
Has it not been held time and again that equivalents are 
eo ipso covered by claims of patents? Is not the mixture 
of tin and lead a mere adulteration of the pure tin : older, 
an inferior fastener,but as a fastener one equivalent to tin. 


This Court in Burr vs. Duryee, 1 Wall., 574, held that 
everv man has a right to make an improvement in a ma- 
chine and evade a previous patent, provided he does not 
invade the rights of the patentee. Does it not appear that 
the Iron Clad Manufacturing Company (the only one of the 
infringers of complainant's patent who has not finally 
acknowledged the complainant’s claim} invades the patent 
by a mere substitution of inferior MATERIAL in the combi- 
nation of parts claimed therein? 


In Rees vs. Gould, 15 Wall., 187, this Court held that if 
in place of the elements omitted another is substituted 
which has been newly discovered, or which was not known 
at the date of the patent to be an equivalent, and which 
performs a new function, then it constitutes a new inven- 
tion and is not an infringement of the conbination. But 
in the present case it cannot be held, while we are compar- 
ing the defendant’s fountain with the complainant’s origi- 
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nal patent, that the mixture of lead and tin in the solder 
is a new invention, or that it performs a new function. 
That mixture was known for whatever it was worth long 
prior to the complainant’s invention, It is known, as we 
have demonstrated, as an inferior quality of solder, and 
therefore is an inferior equivalent for the solder specified 
in the patent. 
In Seymour vs. Osborne, 11 Wall., 556, this Court says: 


‘* Patentees, therefore, are entitled-in all cases to invoke 
to some extent the doctrine of equivalents, but they are never 
entitled todo so in any case to suppress all other substantial 
improvements; and the rule which disallows such preten- 
sions, if properly understood and limited, is as applicable 
to the inventor of a device, or even of an entire machine, 
as to the inventor of a mere combination, eacept that the 
inventor of the latter cannot treat any one as an infringer 
whose machine does not contain all of the material ingre- 
dients of the prior combination, as in that state of the case 
the subsequent invention is regarded as substantially dif- 
ferent from the former one, UNLESS THE LATTER MACHINE 


EMPLOYS AS A SUBSTITUTE FOR THE INGREDIENT LEFT OUT. 


TO PERFORM THE SAME FUNCTION, SOME OTHER INGREDIENT, 
WHICH WAS WELL KNOWN AS A PROPER SUBSTITUTE FOR THE 
SAME, WHEN THE FORMER INVENTION WAS PATENTED. 


Hence we submit: 


That the original patent No. 128,411 was for the com- 
bination of the four parts A, B, B’, C, in the relative posi- 
tions described, having their respective characteristics, 
that is to say, for the combination of an inner flexible 
vessel of tin or its equivalent, with an outer vessel of steel or 
its equivalent, the outer vessel being composed of a central 
cylinder and of end caps that are slipped on to the cylinder 
and united thereto by tin solder or its equivalent. 

If that be the proper construction of the original patent 
the defendant infringed upon it. And we submit confi- 
dently that the original patent is not fairly capable of an 
interpretation which would make pure tin solder an essen- 
tial element of its claim; for, in the first place, pure tin is 
not mentioned in the claim, and, secondly, if it were men- 
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tioned and if it marked the only novel feature in Matthews’ 
invention, such feature would not mark a patentable in- 
vention. We submit ihat the defendant company has in- 
fringed the original patent by using therein the complain- 
ant’s invention with an adulterated solder and with the 
addition of needless and in fact objectionable rivets. 
Whether this addition of rivets be or be not useful, 
matters not. The claim cannot be evaded by additions. 

Now, how does the second claim of reissue 8,834 com- 
pare with the original patent 128,411? Clearly, the two 
specifications are alike; the énvention in each is exactly the 
same. This, therefore, is not a case like the one recently 
decided by this Court, Parker & Whipple Co. vs. Yale 
Clock Co., where the specifications were unlike, and there- 
fore the inventions different. 3 

The second claim of the reissue omits the term 
‘‘ steel,” in sveaking of the cylinder C, but the specifica- 
tion describes the cylinder as made of steel, and therefore, 
if the original patent was limited to a steel cylinder the 
reissue is as much limited, because the second claim points 
to the specification for a more complete understanding of 
its meaning. The omission of the word ‘steel ” therefore 
from the second claim of the reissue is not an essential 
omission. The second claim of the reissue also omits the 
words, ‘‘ soldered to the latter,” which are found in the 
original claim; but the specification nowhere speaks of 
any other mode of uniting the parts than the mode of the 
original patent; and the second claim of the reissue 
therefore is fairly and properly capable of being read as 
follows : 


‘‘9, The tin vessel A incased by a (steel) cylinder C 
and ends B B' (soldered to the latter), in the manner sub- 
stantially as described, as a new and improved article of 
manufacture for the purpose specified.” 

We cannot believe it possible that this Court will hold 
that the second claim of the reissue is not for the invention 
described in the specification ; that it is not bound by the 
limitations legally put upon the specification by the act of 
the patentee, and therefore that it is not for the same 
structure in all respects which the original patent sought 
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to cover. True, the first, third and fourth claims may 
perhaps be enlargements of the original patent, although 
we don’t believe the first claim to be for an enlargement ; 
we have read it to be for a limitation. But even though 
there be enlargements in the first, third and fourth claims 
of the reissue, is it not within the province of this Court 
to give the complainant relief as to the second claim? 

During the argument of this cause in the Court below a 
stenographer was employed, and the following remark 
was made by his Honor Judge Blatchford which, in sup- 
port of our contention here, we take the liberty of quoting 
into this brief : 


‘The Court: We had that difficulty before us in the 
‘* case of Gage against Herring, and you know what we 
“held there. That was a case where a man had repeated 
‘* the same claim, and he had put in some more. Well, it 
‘was bad in respect to what he put in—the. more. But 
“we said we would uphold the reissue in respect to the 
‘‘ identical claim that was repeated, and we did that on 
‘this view: That patent lawyers having advised clients 
‘* to get reissues and the law having been so and so, and 
‘* confessed to be so, and construed to be so, and advised 
‘* won as so, that it would be rather hard to say, that if 
‘a man had been so lucky or so wise as to repeat in his 
‘* reissue the same clainvas his original and put in other 
‘“‘ claims, which were capable of being limited so as to be 


-** construed as not more than the original, we should say 


** that he had not committed snicide entirely ; and on that 
‘* principle we put this feather-bed under him on which he 
‘could jump and break his fall. That is the principle on 
‘* which we held in the case of Gage against Herring, and 
‘* one or two cases since have been to the same effect.” 

See McMurray v. Mallory, 111 U. S., p. 104. 


The first claim of the reissue 8834 is for the elements of 
the second claim, plus the neck b of the inner vessel. It 
is for a greater number of elements, than was sought to 
be covered by the original patent, and it was indeed in- 
tended as a limitation, because Mr. Matthews did not think. 
that he should have a patent for any vessel incased within 
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another vessel made in sections of the kind described by 
him, unless the inner vessel had the neck which his speci- 
fication describes and the functions of which are two-fold, 
serving as a fluid conduit and as a means of attachment 
for the inner vessel. But be that as it may, we submit to 
this Court with the utmost confidence that the reissued 
patent here in suit so far as its specification is concerned is 
for the same invention as the original patent, and that so 
far as the second claim is concerned, that claim is for the 
same combination of parts that was sought to be covered 
by the claim of the original patent; and if that be the fact, 
the reissue as to the second claim is not void. 

We have in the first part of this brief with considerable 
care shown to the Court the importance of this invention; 
we have shown the numerous efforts made by Matthews 
competitors in the same direction, that is, the efforts to 
wards producing a flangeless fountain made of a sheet 
metal shell and a continuous lining within the same. We 
have, we think, satisfied the Court that all those efforts 
ended in failure; that Mr. Matthews alone, persevering 
for a number of years in his expensive and tedious experi- 
ments, succeeded in perfecting the invention to such an 
extent as to make his fountain the standard fountain now 
in market, and that the defendants are the only com- 
petitors who have thus far disregarded his just claim. 

The equities seem to be with the complainants; the law 
seems to be with them, for even though the patentee may 
have blundered in the form of his reissue so far as the first, 
third and fourth claims are concerned, nothing appears to 
prevent him from recovering under the second claim. 

That the defendant’s fountain infringes the original 
patent and the reissue, we have also sought to demonstrate. 

The only respect in which the defendant’s fountain 
differs structurally from the complainant’s is, that the 
lower head of the cylinder is turned upside down and 
shoved into the cylinder in the defendant’s fountain, 
while in the complainant’s fountain the cylinder is shoved 
into the lower head. This difference is clearly represented . 
by the sketch made by Mr. Eliot in reply to question 10 
and shown opposite page 516 of the record. That it is an 
immaterial difference needs no argument. 
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Before closing we would like to render it clear that the 
end flanges referred to in the specification of the Matthews 
patent are flanges that project sideways from the ends of 
the sections of the shell, such, for example, as appear in 
the Gee patents, and which, forming an enlarged ring 
around the body of the fountain, render it impossible to 
pack a series of these fountains close together for trans- 
portation. Such lateral flanges are avoided in the com- 
plainant’s patent by slipping the sections of the outer shell 
one into the other. Such is the testimony in the case 
(ans. 8, page 513), and such our understanding of the 
patent. We therefore think that the Court below erred 
in saying that the defendant’s fountains are not without 
flanges or projections, if by that statement the absence of 
the ‘‘end flanges” is referred to. The Matthew’s foun- 
tain has a longitudinal projection or foot at the bottom, 
but it has not the lateral projecting end flanges on the 
abutting ends of the shell sections. The defendant's 
fountain has a longitudinal projection or foot at the bot- 
tom, but is likewise without the lateral projecting end 
flanges on the abutting ends of the shell sections. The 
defendant’s fountains, like those of complainant’s, can be 
packed one close to the other, because the sections of its 
shell are slipped one into the other, as shown and described 
in the patent of John Matthews. 

A careful consideration of the facts hereinabove referred 
to will, we are satisfied, convince the Court that com- 
plainants are entitled to a decree under the second claim 
of the reissue. 

If it was error on complainant’s part to seek by reissue 
to insert the other claims, 1, 3 and 4, into the patent, 
they are sufficiently punished for that error (which was 
quite excusable in 1879) by being unable to recover for the 
infringement of the second claim of the reissne prior to 
August 5, 1879. 


Respectfully submitted, 


ARTHUR V. BRIESEN, 
Attorney for Appellants. 


New York, November 23, 1887. 
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Supreme Court of the United States. 


ELIZABETH MATTHEWS ef al., surviving Executrix and Executors 
of JoHN MATTHEWs, deceased, Appellants, 


OSs. 


. THE Iron CLap MANUFACTURING Company, Appellee. 


Statement of Facts. 


This suit was brought by the late John Matthews, on four 
patents, re-issue 8,834, granted to John Matthews, August 5th, 
1879, for an Improvement in Soda Water Fountains, on an 
application for re-issue filed June 26th, 1879, (the original patent, 

0. 128,411, having been granted to said Matthews, June 25th, 
1872, for seventeen years, from June 13th, 1872); re-issue No. 
8,837 granted to John Matthews, August 5th, 1879, for an Im- 
provement in Soda Water Apparatus; Letters Patent, No. 
i 159,433, granted to John Matthews, February 2nd, 1875, for an 

' Improvement in Vessels Containing Gases and Liquids under 
Pressure, and Letters Patent, No. 179,583, granted to John Mat- 
thews July 4th, 1876, for an Improvement in Fountains for 

Containing Aerated Beverages. 

The Bill alleges the grant of these four several patents, 
charges infringement of all of them and prays for an injunction 
and account. (Record, p. 2-7.) 

A plea that the Bill was multifarious (p. 7-8) having been 
overruled (p. 17), (the order having been consented to without 
argument, owing to the decision of the Court ona similar plea 
in another case, Matthews vs. Lalance Co., 18 Blatchford, p. 84) 
the defendant filed its answer, denying infringement and alleg- 
ing that the two re-issues, sued upon were invalid, on account of 
variance from the original after unreasonable delay, and that no 

. error had existed in the original patents by inadvertance, acci- 
dent, oversight or mistake (p. 18, fol. 46), and that all of the 
Letters Patent were anticipated by reason of the grant of a 
large number of prior patents, and by the prior knowledge of 
numerous persons named. 

The answer further alleged that the descriptions and specifica- 
tions were, for the purpose of deceiving the public, made to 
contain less than the whole truth, relative to the alleged inven 

tions and that each of the patents were void for that reason (p. 
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19, fol. 46), also that the alleged improvements of Matthews did 
not, in view of the state of the art, cover any patentable sub- 
ject matter (p. 32, fol. 67). 

The answer also denied infringement of any of the patents, 
(p. 32, fol. 66). 

Replication was filed (p. 34). 

‘Proofs were taken at great length and the cause was brought 
to final hearing before Mr. Justice Blatchford, who rendered a 
decision dismissing the bill as against the defendants, and hold- 
ing that each and all of the four patents of the complainant 
were invalid or had not been infringed by the defendant (pp. 
800-811), 

A decree was entered dismissing the bill, pursuant to said 
decision (p. 812). 

The complainants thereupon appealed to this Court, (p. 
813-14). 

By stipulation, dated October 22nd, 1887, it has been agreed 
that the appeal “may be prosecuted only as to re-issue No. 8,834, 
and may Le dismissed as to the other three patents sued on ; that 
an order dismissing said appeal as to said three other patents, 
may be entered, defendants’ costs relating to said three patents, 
and all portions of the testimony omitted from the record by 
this stipulation, to be adjusted upon final taxation of costs in 
this ecase.”’ (p. 818, fol. 1916). 

All portions of the record relating exclusively to the three 
patents, as to which the appeal has been dismissed, have been 
omitted from the printed record (pp. 818—822). 

The appeal is, therefore, now to be heard solely upon ques 
tions relating to Re-issue 8834. , 
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Points on behalf of the Defendants and 
Appellees. 


The patent in suit relates to the construction of a fountain for 
soda water, having a rigid exterior jacket or shell and an inner 
lining or vessel of tin. The drawing annexed to the patent 
shows the structure thus : 


The merits of the contention between the parties hereto will 
be best understood in this, as in most patent cases, by under- 
standing, in the first instance, the exact state of the art which 
preceded the alleged invention in issue. 

The case will, therefore, be considered under the followin 
topics or points : 

I.—State of the art. 


II.—Matthews’ own account of the history of his alleged 
invention. 
IlI.—His patent and its construction. 


IV.—The time, circumstances and nature of the defend- 
ants’ manufacture, and Matthews’ knowledge of the 
same. 


V.—The re-issue in suit and defences to it. 


; 


I.—_State of the Art. 


The alleged invention of Matthews is one relating to the con- 
struction and manufacture of soda water fountains. 

A soda water fountain is a strong vessel for holding liquids 
under pressure. 

The name ** fountain’ is, of course, immaterial. 

In considering the novelty of the device patented, it is neces- 
‘sary to consider all prior vessels for holding liquids under 
pressure, whether called ‘‘ fountains”? or known by other names. 

One of the best-known classes of strong vessels for holding 
liquids under pressure are what is Known as ‘“‘ generators.’ 
These are the vessels used for generating the carbonic acid 
gas with which so-called soda water is charged. 

‘* Generators’”’ are closely related to soda water fountains, 
the one being the vessel in which the gas to be used under 
pressure is evolved, the other that in which such gas is to be 
stored. 

(1.) Perhaps the earliest form of vessel used for soda water is 
that illustrated in the patent of William Gee, dated October 
22nd, i867, No. 69,986 (Record, pp. 732-733), which is merely 
for an improvement on this ancient form. 

‘ A sectional view of the structure shown in that patent here 
follows : 


In this drawing, A isa shell or outer strong vessel. 
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The patent says : Z 
‘+ A represents one-half of a cast-iron soda water fountain.”’ 4 
The shell is made in two halves which are intended to be | 

bolted together by bolts fastened through the flanges at the 

center of the fountain. 

The inner vessel or — is of tin, also made in two parts, 
corresponding in shape with the interior of the fountain and 
—e like the exterior, flanges which overlap the flanges of the 
shell. 3 

The patent says : (p. 732-733) 

‘¢‘ Both parts of the fountain: or retort are lined with these 
‘‘ tin-shells, and they are secured together, as usual, by bolts 
‘¢ passing through their flanges b. After the two of the 
‘¢ fountain or retort are bolted together with the tin shells or 
‘‘ linings within them, the shells or linings are subjected to hy- 
‘‘ draulic or other pressure, in order to cause the shells to be 
‘* pressed snugly against the internal surface of the fountain.”’ 


Both generators and fountains having substantially the 
same construction, as illustrated by Gee, are found described in 
the English patent of Robert Hicks, No. 9,626 of 1843 (p. 743- 

52.) 

Hicks’ description of his generator is given in the following 
words (p. 744, f. 1709): : 

‘*This generator may vary in size,but must be manufactured 
‘¢of suitable materials and of sufficient strength for the pur-- 
‘‘ pose intended. Thus, the one I make use of is a cast iron 
‘** cylinder an inch thick, two feet deep, and one foot diameter, 
‘inside measure. Its upper and lower edges have flanges upon 
‘* them two inches wide, in addition to the substance of the cy- 
‘*linder, which has been turned to a face, and together present 
‘\ a surface of about three inches. The top and bottom of said 
‘‘ cylinder are also of cast-iron and are one inch and a half 
“thick, and have their corresponding surfaces to the edges and 
‘‘ flanges of the cylinder turned so as to form a metallic fit be- 
‘tween them. They are fastened on the cylinder by screw 
‘‘elamps. This outer cylinder is lined by a leaden one closely 
‘‘ titted to it, the seams of which are burned together instead 
‘of being soldered. The edges, both at top and bottom, of this 
‘‘leaden cylinder are turned back so as to overlap the flanges 
‘‘of the iron cylinder, and a leaden top and bottom are laid 
‘over them of sufficient diameter to cover the flanges ; then, 
‘¢on the outside of them are placed the cast iron top and bot- 
** tom, which are drawn down close‘upon the flanges of the cast 
‘‘ iron cylinder with the leaden flanges above mentioned inter- : 
‘‘vening; this is effected by the screw clamps before men- 


** tioned.”’ 
Hicks describes his ‘‘ fountain” (or as he calls it *‘receiver,’’ ) 
as follows (p. 745, f. 711 :) 


‘The receiver must be manufactured of suitable material, 
and of sufficient strength to bear the pressure of from six to 
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eight atmospheres or more. Thus, the one that I employ is 
manufactured of cast-iron lined with tin; it is of a cylindrical 
form, of separate flat ends,constituting its top and bottom (as it 
stands on one end); it is put together in the same manner as a 
generator, and is of the same substance of metal, the tin lining 
or vessel being also connected to it in the same way as the lead- 
en vessel is to the generator, and the seams of its cylinder 
being also burnt together.’’ 

, A sectional drawing, answering to the above description, is 
as follows: 
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(2.) The next form of ‘* generators,’’ in point of date, are 
those described by the witnesses Puffer and Dows and others. 

The construction of these generators is not in dispute, and 
has been clearly described by a number of witnesses. 

(See Dows evidence, p. 126, q. 8-39; Puffer p. 37, q. 6-82; 
and p. 71, f. 130-131; Berhnard, p. 211, q. 32-40; Sharp, p. 596, 
q. 7-33.) | 
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Such generators had been made for upwards of thirty years. 

Speaking generally, they were constructed in the followin 
wav : the shell was made of copper in three parts—a cylindrica 
body and two dome-shaped ends. 

In the form shown in Exhibit Puffer Generator No. 1,’ the 
cylindrical body was made of two pieces united by a central 
band of solder, the ends were brazed to the portions of the body. 
In the form of generators shown in ** Exhibit, Sketch of Dows 
Generator and Puffer Generator No. 2,” the cylindrical body was 
made of one piece, one end cap was attached to the cylinder by 
brazing, the other bya band of solder. 

The lining or inner vessel of these vessels was of lead,continu- 
ous throughout the whole interior of the body, except at the 
orifice for the entrance and discharge of the liquid and for the 
operation of the ‘‘agitator.”” At those points the lead lining 
was drawn up through the apertures in the copper shell, thus 


forming a ‘‘neck*’ at each opening. The parts of the lining, 


cylinder and heads, were made continuous by burning them 
age before the final adjustment of the parts of the copper 
shell. 

Up to about 1856 these Fy a. were made with the lin- 


ing or inner vessel free and detached from the shell except at 
the ‘‘necks’’ or openings. (Sharp, p. 599, q. 34.) 

** Was the lead lining fastened to the interior of the copper shell at any other 
‘* points than at these openings ?” 

‘A. It was not,” 

(Beckenhuis, p. 628, q. 17.) 

‘* How was the lead aa in those which you took apart in the first few ycars 
you were there?” (Circa 1854, 0. 4.) 

‘* The lead lining was generally put in loose.” 

(Hicks, p. 617, Q. 46-48.) 


After about 1856, the lead lining was generally, if not al- 
ways, attached to the shell by sweating or soldering to prevent 
its collapse or falling in. 

(See evidence of Puffer, p. 96, q. 172, Sharp, p. 596, q. 7— 
36; Beckenhuis, p. 107, gq. 112-118; Hicks, p. 614, q. 26-49). 

An original generator of the latter class; which was actually 
in use from 1867 to 1883, is in evidence. 

(Fiske, p. 283, q. 2-13). 


(3.) Fountains were also made similar in construction to the 
enerators last above described, except that the inner vessel or 
ining was made of tin instead of lead. 

Such fountains were of two forms. 

They were illustrated and offered for sale as early as 1869, 
by Mr. A. D. Puffer, of Boston, and Mr. G. W. Dows, of the 
same place. 

The cut from Mr. Puaffer's catalogue of 1869, is as follows 
(p. 786) : 
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| The cut from Mr. Puffer’s catalogue of 1870, is as shown 
below (p. 789). 


PLATE .N°9 


The fountains of Puffer and Dows were, in respect to the 
lining of the copper shells, of two Kinds, 

Generally the lining was made by flowing a wash of tin over 
the interior to protect the interior surface from corrosion, but 
in a few instances such fountains were made (when intended 
to hold mineral waters) lined with sheet tin. 

The shells were composed of four pieces of copper, two cylin- 
drical or partly cylindrical and two dome-shaped ends, brazed 
to the cylindrical parts. The cylindrical parts were united to 
each other at the centre by bands of solder. 

The interior lining or vessel was constructed, in the case of 
the mineral water fountains, of rolled sheet tin made to fit 
closely the copper shell. 

(Puffer, p. 42, q. 39). 

Mr. Puffer’s business catalogue, printed and published in 
— describes the fountain made by him in the following 
words. 


(p 786, f. 1838.) 

** Extract from Puffer's 1869 catalogue, page 28.” 

‘* Puffers Copper Fountain.” 

‘‘These fountains are made from the thickest and best selected materials 
withcut regard to weight or prices of other makers. They are lined inthe best pos- 
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sible manner with block tin, and the soda water does not come in contact with the 
copper in any part of the a The number of the fountain corresponds 
to its ons, 

Cc 


exact capacity in gal which should .be only two-thirds full when 


“No. 9 5 mone | of water charged, 6 gallons, price................. $ 35 00 
‘*No. 12, Quantity of water charged, 8 gallons, price................ 

‘“* No. 15, Quantity of water charged, 10 gallons, price............... 50 00 
“No. 18, Quantity of water charged, 12 gallons, price............... 60 00 
‘No. 27, Quantity of water charged, 18 gallons, price............... 100 00 


The portions in italics (so printed by us) describe the foun- 

tains in questions as lined ‘* with sheet tin.’ ’ 
The first quoted descriptive matters and prices undoubtedly re- 

fer to fountains whose interior was washed with block tin. 

Puffer’s business catalogue, printed and published in 1870, 
contains the following statement in reference to similar fount- 
ains. (p. 787, f. 1841). 

‘“* Extract from Puffer s 1870 Catalogue, page 30.” 

‘* Puffer’s copper fountains.”’ 


‘‘ These fountains are made from the thickest and best-selected materials, with- 
‘** out regard to weight or prices of other makers. They are lined in the best : 
‘* ble manner with block tin, and the soda-water does not come in contact with the 
‘* copper in any part of the apparatus. The number of the fountains corresponds to 
** its exact capacity in gallons, which should be only two-thirds full when charged. 

‘* These fountains all have a three-screw cock : 


“No. 9. Quantity of water charged, 6 gallons; price, $35.00 
‘* No. 12. Quantity of water charged, 8 gallons; price, 40.00 
‘** No. 15. pare of water charged, 10 gallons; price, 45.00 
‘* No. 18. Quantity of water charged, 12 gallons; price, 55.00 
‘* No. 27. Quantity of water charged, 18 gallons; price, 90.00 


‘* A spanner goes with thie without extra charge. 


‘* Also fountains for mineral waters lined with sheet tin. A perfect fountain ° 


‘* for the purpose of keeping the water in the purest state. 


‘* Price for No. 9, full capacity ........... ..«- $75.00 
ete de ck | hx: pease cvcwconnke 87.00 
oe we See ww enbaeccessenets 100.00 
‘* Agitating frames, iron.................++0+: 7.00.” 


Mr. Puffer states that two of the mineral water fountains, 
lined with sheet-block tin, in the manner referred to, were sold 
to Benedict & Burton, May 22d, 1869 (p. 42, q. 38).* 


A A ET A CC CET et a - ee 


*Mr. Puffer's testimony on this point is entirely uncontradicted, and he is sup- 
ported by documentary proof. His description of the fountain is in substantial ac- 
cordance with the description in the catalogue. | 

It is obvious, from the description in the catalogues of 1868 and 1870, that the 
fountains were lined with sheet tin. 

In the catalogues of 1869 and 1870, the material of the inner vessel or lining is 
described as ‘* sheet tin.” 

In the catalogue of 1871 it is described as ‘‘ rolled sheet tin ” 

Obviously such words cannot refer to a mere ‘‘ tin wash.” It is clear, therefore, 
that a vessel of some kind made of sheet tin formed the lining of the fountains. 

It is equally obvious that such a vessel must have been a ‘* continuous vessel.” 

In no other way could it serve its purpose; in no other way could it keep the 
water in the fountains ‘* pure,” by keeping it from contact with the copper, and the 
statement in the catalogues is explicit as to these fountains that they are ‘‘a perfect 
fountain for keeping the water in the purest state.” 
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He produces his order books establishing that fact. _ 

He described the Benedict & Burton fountains, sold in May, 

' 1869 (p. 42, q.- 39), and produces a diagram illustrating them, 
fol 


which is as follows (fol. 1886): ¢ | TICTIC DGE. wre 
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A similar fountain was sold by Mr. Puffer on May 22d, 1871, 
to Clark & Parsons, of Northampton, Mass. 


No sensible meaning can be given to these words except to consider them as 
referring to a complete and continuous inner vessel of sheet tin, precisely such as 
Mr. Puffer states was, in fact, made. 

It is apparent from inspection of the cuts in the catalogues that the outer shells 
of the fountain are made without flanges, and hence with a telescopic joint the por- 
tions - the shell being joined together at the centre by a band of solder externally 
applied. 

" This is convincing proof that the lining of sheet tin must have Leen made by sol- 
dering its parts together before the shell was applied, and hence must have been con- 
tinuous, for in no other way could the lining be caused to protect the contents from 
the copper shell. 

These catalogues, therefore, strongly support and corroborate Mr. Puffer’s 
uncontradicted evidence, and they show, moreover, that though the sales made by 
him of such mineral water fountains were limited in number (because such fountains 
were more than double the price of ‘‘ washed” fountains), yet that they were, in no 
sense, experimental. 

They were advertised from year to year, and were sold as part of the regular 
stock when desired. 
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(4.) = eid wn oar, also, manufactured and had “on sale” 
copper fountains having continuous sheet tin lini 
the year 1869. . in linings as early as 
is catalogue dated and published January 25th, 1870, illus- 


trates such fountains with clearness. 
A copy of the cut from the catalogue is as follows : | 


or len 


eee a 


The descriptive matter in the catalogue reads thus: (p. 786, 


fol. 1,837). 

That Mr. Puffer’s evidence was regarded as fatal to th seems 
indicated by the fact that the complainant, though he cupmemal alten 
yet settled upon what we must believe was a mere nominal consideration (p. 649, 


x-q. 17-20). 

The only thing that is relied upon by the complainant 
Mr. Puffer’s evidence, is the fact that y Am his ‘chns-examination he. produced & 
small copper fountain, which he says he belienen to be one of the original Benedict 
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The foregoing cut represents a sectional view of an improved soda fountain, 
which saves more than half the labor of charging, giving better soda water in half 
the time usually employed. The improvement consists in placing breakwaters in 
the interior of the fountain, as represented by cuts DD, so that when the fountain is 
oscillated on the pins the water striking against these impediments is broken and the 
particles separated so as to allow the carbonic acid gas to unite more quickly and 
thoroughly with the water than by the ordinary process, in which the water is broken 
only by striking against the interior end of the fountain. One hundred of these 
fountains were used last season in London, and one manufacturer has ordered one 
hundred for his use the present season. With improved safety cock these fountains 
aie Offered at as low a price as the ordinary kind of otker makers, the motto being 
the best article at the lowest price. 


Mr. Dows made two fountains, in the manner described, in 
which this lining was of ‘* sheet tin,’’ all subsequent fountains 
had a washed lining (p. 132, q. 59-63). 

No more than two were made with sheet tin by Mr. Dows, 
owing to the fact that the perforated disk through the centre of 
the fountain produced a ‘“‘erimping”’ of the inside lining, and 
rather than dispense with this inside disk, the subsequent foun- 
tains made by Mr. Dows were washed with tin (p. 134, q. 71-63). 


(5.) Charles Gross proves that on June 6th, 1868, he pur- 
chased of the American Soda Water Apparatus Co., two 
fountains, the shells of which were made of iron, aud the lining 
of sheet block tin, (p. 267 and 268, q. 13-80). 

One of the original fountains is produced and identified 
(p. 267, q. 2, and p. 269, f. 723, and p. 270. x. q. 47-40). 

This original fountain has not been cut open to show the 
interior construction, but we do not understand it to be in dis- 
pute (Appellant's Brief, p. 43), and we offer to have it cut open 
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and Burton fountains, though the original lining has been removed (p. 59, x-q. 170- 
191; p. 64, xq. 201-215). : 

It seems that shortly before testifying Mr. Puffer had sent for one of these Bene- 
dict & Burton fountains, and one which he believes to be one of the originals was 
sent to him accompanied by the statement in a letter written by Mr. Benedict that 
it was not in its original condition, 

See Benedict Letter (p. 777-778). 

Complainants’ counsel called for the production of these letters (p. 67, x-q. 
217), but experienced a sudden loss of interest in them when they were seoducel 
and objected to them when offered in evidence (p. 87, x-q. 327-329). 

Mr. Puffer Jelie es this shell, as sent to him by Mr. Benedict, is one of the origi- 
nal fountains, but he snows nothing beyond that statement of Mr. Benedict on the 
subject (q. 331-331). 

The production of this fountain (which is admitted to be not in its original 
shape, and which is not even proved to be one of the original fountains), of course, 
weighs nothing against the positive evidence of Mr. Puffer, supported as it is by 
the cuts in his catalogues of 1869 and 1870. 

The Benedict & Burton fountains were sold more than two_ years prior to the 
application of Matthews for the patent wae, 

Matthews’ application for his original patent isesdto-hewebeer filed Sept. 12, 


1871 (Matthews, q. 37). and the catalogues show that such ‘fountains were on sale, 
contrary to the provisions of the statute, for more than two years prior to the 
application 
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if the Court so desires; such construction is shown in the 
sectional sketch, here following : 
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(6.) John P. Gruber proves the manufacture of a number of 
soda fountains or tanks for mineral waters for the Saratoga 
Setzer Water Co., in 1869-70. 

The shells of these fountains were composed of a galvanized 
sheet iron central cylinder with overlapping copper heads. The 
lining of the fountains was made of sheet tin (p..274 q. 3-46.) 
The dates of sales are proved by the order books (p. 792-794.) 
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of the form of construction of the Gruber foun- 


- we have made to illustrate what is described by 


s follows: 
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's for holding mineral waters lined with a contin- 
‘ssel of sheet tin were also made by Henry Law- 
367 onwards (p. 242, q. 16-27), and such structures 
[by Lawrence, November Sth, 1867, (p. 759), and 
the business circulars of Lawrence & Co., pub- 
ear from 1867 to 1872 (p. 780-786), 
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A copy of the cut of the reservoir shown in the Lawrence 
circulars is as follows : 
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And the descriptive matter contained in circular No. 2 (p. 
781), which refers to the block tin lining, is as follows : 


‘‘We also desire to call your particular attention to the 
block-tin lined reservoirs, which we fill by hydrostatic pressure, 
asexplained above, and to our method of having the water 
therefrom on draught without charging it with gas. These res- 
ervoirs are made of stout oak and contain from 28 to 32 gallons. 
They are lined on the inside with block-tin in such a manner as 
to be perfectly tight, and will stand a pressure of thirty 
pounds to the square inch. 

The mechanism inside the reservoir consists of two block- 
tin tubes, one of which is the long tube leading from top end to 
bottom of reservoir, and the other the short tube, also inserted 
and firmly secured at the top end, but very short, merely ex- 
tending through and attached to the block-tin lining.”’ 


poe 
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II._Matthews alleged invention, in view of 
the prior state of the art, above set forth, 
was, and was known by him to be, closely 
limited to minor structural details. 


Some time between 1867 and 1870, John Matthews, the pat- 
entee, commenced to construct the form of fountain, which is 
described in the original patent, upon which the re-issue in suit 
was granted. | 

It is unnecessary to consider or discuss the rather dubious 
evidence in regard to the particular date of Matthews’ alleged 
invention, because, whatever that date may be, it is neverthe- 
less true that whatever he did was either anticipated in 
point of time by the structures referred to under the first 
point, or if any of these structures were not earlier than his al- 
leged invention, yet they were at least ‘‘on sale’’ for more than 
two years prior to his application. 

Matthews claims that as early as 1867 he had the concep- 
tion of a soda fountain, consisting of an inner vessel of sheet tin 
enclosed in an outer vessel, made of a cylinder and two end 
pieces or caps of steel (p. 402, q. 4-15.) 

Matthews was perfectly familiar with the old styles of foun- 
tains made of copper and iron lined with sheet tin, as well as 
with washed tin linings, the parts of the shell beimg bolted to- 
ether by bolts passing through flanges (p. 433 x q. 366, and p. 
x q., 455-464. ) 

Being desirous of making a fountain that had no flanges,and 
shells of which were made of steel, he says that he met with 
e unexpected difficulties. 

He says (p. 405, q. 33): 


‘‘T found a great many. My experiments and tests were numerous, and extended 
from September, 1867, until the time of my applicaton for the patent. There was a 
difficulty in stamping the heads. There was also a difficulty in soldering or sweat- 
ing the sections together, for I did not then know—did not at first know—that the 
mixture of the lead with the tin generally used for solder, was not as well adapted to 
this purpose as pure tin. It was desirable to use zine as a protecting cover for the 
steel] jacket, and zinc would not do to mix with the solder.” 

And again he is asked : (p. 406). 

‘* 34. Q. Did you or not have any difficulty in obtaining the required kind of 
steel for the outer shell of those fountains ?” 

‘* A. I did.” 

‘* 35 X Q. How do you account for that ?” 

‘* A. Some of the steel was toosoft and stretched, being an imperfect steel. Some 
was too weak to resist the pressure. It was necessary to arrive at the proper thick- 
ness of steel to resist not only the pressure but the very severe usage to which these 
fountains are subjected in transportation.” 

And again (p. 425, X Q. 279): 

‘** Did you find that some particular kinds of steel were better adapted to this 
work than others ?” 

‘** A. I did. 

“XQ. 280. What kind of steel did you find better adapted to this kind of work 
than others ?” 

Objected to on the ground that the witness has already stated that by disclos- 
ing the kind of steel he uses he would divulge an important trade secret.” 
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by the process I then at- 

ingly difficult ; for the 
bodies I soon found that a highly elastic cast steel rolled was the best.” 

“XQ. 283. You said that it took you some time to ascertain the best manner to 

do the work of makirg these fountains; what do ape refer to when you said that ?” 


A. I found it was almost impossible to produce heads 
tempted unless I used a very soft steel, and then it was ousenl 


‘A. I refer to almost every part of the work upon it.” 
‘“X Q. 248. What difficulties were there in the way of making these fountains?’ 
“Objected to as already answered. 

‘‘A. Well, there was difficulty in forming the heads of the jacket. They were 
of steel, and I think I have stated some of the difficulties in relation to that. There 
was a difficulty in forming the linings and soldering them, as they were so thin ; it 
took some practice to solder them. The first that I made were—the firet jackets were 
soldered together with tin and lead solder, usually known as soft solder, and foun 1 
that that would not do, was not as strong as solder made of pure tin.” 

“ X. Q, 28%. Where did you ascertain that fact ?” 

‘‘A. Well, I found that the solder made of lead did not answer the purpose very 
well for a long time, but I did not know what was the cause of it, though ; I did 
not a that a mixture of tin and lead was of such a character as to give way 

radually .” ; 

— 286 X. Q. X. When did you ascertain it was pecessary to use puretin solder?” 
Objected to as assuming that which has not been proven. 

‘*A. Well, I thought it necessary ; I believe I nave not said it was necessary, 
because it could be done without, but it was better.” 

“287 X Q. Whendid you ascertain it was better ?” 

‘““A. Well, I ascertained that some time in—I ascertained that the lead solder 
and tin solder were not as good as I wanted it to be, and I was looking for something 
better. Well, I ascertain that, I think, sometime in 18—well, it was a year or two 
after the first experiments were made—not more than two years—perhaps a year and 
a half about ; I could not give the exact time; it might have been as late as the 
spring or winter of 1871--1870 or 1871,” 

‘288 X Q. Were not the mechanical difficulties in the manufacture of your 
fountain which vou have referred to such as could readily be overcome by anybody 
familiar with the art ef constructing such vessels ?” 

Objected to as calling foran opinion outside of the witness’ own transaction, 
and as to which it does not — the witness has any knowledge. 

‘A. There were not ; with all my experience and with all the light my expesP 
ence had thrown upon it two manufacturers, the largest ia the business—three mah- 
ufacturers who made a large number of those fountains have reeently told me that 
their attempts to construct such fountains were complete failures,” ~» 

“292 X Q. What difficulties were there in constructing the outer stee! vessel ‘og 
jackets of your fountain described in your patent, Complainant’s Exhibit A, which 
were not within the knowledge of persons skilled in the art of constructing steel 
vorsels ?° 

Ohjected to as already answered. 

A. The knowledge of constructing steel vessels would afford no aid to a person 
who was required to construct our s'eel fountains so as toresist great ure and, 
at the same time, avoid melting the easily fusible tin inner fountain. The manufac- 
ture of steel or iron vessels would have taught, perhaps, and they would probably 
have known how to rivet them together, or they might have soldered it with a solder 
containing such a mixture of tin and lead as would give way after a short time un- 
der a very moderate pressure, although it would withstand at first a comparatively 
high test. I have found thata mixture of tin and lead would resist a pressure of a 
thousand pounds to square inch, for example. and = way later under a pressure of 
ff, Of that amount more readily, in fact, than lead alo.e, although softer than the 
mixture of lead and tin used in the solder. This fact is not known even now to 
mechanics generally. e 
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IIl._Meaning and construction of Matthews 
original patent, No. 128,411. : 


Having now in view the above recited prior state of the art, 
and also Matthews’ own statements as to the difficulties which 
nad to be overcome, in making a fountain of the kind described 
by him, we are now prepared to read his specification and in- 
telligently understand its limitations. 


The specification of the orginal Matthews patent of June 
25th, 1872, No. 128,411, is as follows; (the words italicized 
are omitted in the Reissue). (p. Ti, f. 1780-1706). 


To all whom it may concern : 


Be it known that I, John Matthews, of the City, County and State of New 
York, have invented a new and improved fountain for soda water and other aerated 
or gaseous liquids, and I do hereby declare that the following isa full, clear, and 
exact description of the same, referenee being had to the accompanying drawing, 
forming part of this specification, and in which— 

Figure 1, is an exterior or longitudinal view und figure 2, a eentral longitudinal 
section of a fountain constructed in accordance with my improvement. 

My invention consists in a novel construction of a tin lined steel fountain for 
soda water and other aerated or gaseous liquids, such fountain combining lightness 
with strength and being of cylindrical form and uniform dimensions or thereabout 
throughout its length, thereby adding to the convenience of packing and handling ; 
also being exempt from expansion or permanent lateral distention by the interior 
pressure to'which it is subjec'ed ,thus preserving its form and contributing to its dura- 
bility. Fountains for the like purpose, as previously made, have been largely expan- 
sive and retained the set given to them by extension,and being otherwise objectionable. 

In the accompaning drawing, A represents a block tin interior body of cylin- 
drical form with hemispherical or reduced ends, the same constituting the tin lining 
of the fountain, and being provided at one of its ends with a neck, b, for introduction 
of the usual or any suitable, connections by which the fountain is charged and its 
contents drawn off, said neck receiving or having screwed into it a screw coupling, 
c, secured by a nut and washer d,e, on the exterior of an outer end cap, Bs, for 
making the connection. C, is the exterior shell or body proper, made of galvanized 
sheet steel, as may also be the end caps, B B’, which are soldered to or over the ex- 
tremities of the same and constitute, as it were, parts of said body C, that closely 
surrounds or fits over the tin lining A. The end caps B B’, are united to the body 
C without flangs or projections by tin joints, as at ff, made by soldering with pure 
tin, which, being a ringing metal, unites closely with the steel exterior to make a firm 
and durable joint, as other solders having lead in them will not do, Bands g. g. of. 
brown paper or other non-conducting material are introduced between the tin lining 
A and steel body C, at the ends of the latter, tu prevent the tin of the lining from be- 
ing melted by the heat used in making the pure tin joints ff. The fountain is also 
filled with water for the same purpose prior to making said joint. 

The non-stretching character of the body C, by rexson of the same being of steel, 
insures the fountain preserving its shape, and the absence of end flanges provides for 
the close packing of a series of such forma‘ions when transporting or storing them. 

What is here claimed and desired to be secured by letters patent, is 

The tin vessel A incased by a steel cylinder C, al ends B, B’,soldered to the latter 
in the manner substantially as described, as a new and improved article of manufac- 


ture for the purpose specified. 


It is entirely clear from a perusal of this description, when 
taken in connection with the prior state of the art, and with 
Matthews’ admitted knowledge of such prior state of the art,that 
he was well aware that he was not the first person to make a 
structure consisting of an inner tin vessel or lining, encased in a 
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rigid supporting shell, but that what he supposed his invention 
was, was the manufacture of a structure consisting of an inner 
tin vessel, encased in an outer vessel consisting of a steel cylinder 
and ends joined by soldering ‘‘¢o or over’’ the cylinder (hence not 
necessarily telescopic joints, though he shows the caps over- 
lapping) ; and that being aware that mere substitution of steel 
for iron or copper, would not constitute patentable invention, 
that the feature of patentability consisted in the fact that all 
the portions of the outer shell or casing were joined together 
not by rivets passing through flanges, but by bringing together 
the parts and soldering them together ‘‘ with pure tin.”’ 

He was well aware of the prior forms of fountains, in which 
-_ parts of the shell were secured together by riveting through 

anges. 

He considered those flanges objectionable, because, as in the 
case of the Gee or Gross Fountains they projected horizontally. 

He also considered rivets objectionable (q. 65-8). 

He did not perceive any way of obviating the necessity of 
these supposed objectionable projections and rivets, except by 
making the joint between the parts by soldering the parts 
together with pure tin solder. 

His invention consisted of a particular way of making a 
flangeless steel-bodied fountain, encasing an inner tin vessel, to 
wit: the covering of that tin vessel, with a central cylinder and 
end caps, and soldering the parts together with ‘‘ pure tin joints 


Undoubtedly he supposed that his discovery and invention 
was that an effectual joint could be made between portions of 
the sfeel casing by the use of pure tin solder. 

The claim clearly and accurately describes this supposed new 
and improved article of manufacture, and describes and could be 
construed to cover nothing else. 


The prior stale of the art did not permit him to make any 
broader claim. 

The existence, prior to Matthews invention, of the following 
structures prohibited any broad or generic claim, viz: 


(a.) Generators with shells made of iron or copper, contain- 
ing inner vessels of lead. 

These inner lead vessels were made some with, and some 
without flanges,corresponding in that respect to the construction 
of the outer shell (Hick’s Generator, Puffer Generator, Dows 
Generators and others. ) 


(4.) Fountains lined with sheet block tin. 

Some of these had iron shells, and some had copper shells, 
united by rivets passing through radial or horizontal flanges 
(Hick’s fountains, Gee fountains and Gross fountains. ) 


(c.) More than two years prior to the application of Mat- 
thews for a patent, fountains had been sold and offered for sale 


. 
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by Puffer, having a strong encasing shell of copper, made with- 
out flanges of any kind, and a continuous Inner tin vessel 
(Puffer’s mineral water fountains described in the catalogues, 
and sold to Benedict and Burton ; also Dows’ sheet tin lined 
fountains). 


(7.) Barrels with continuous tin lining for holding mineral 

raters under pressure. (Lawrence Reservoirs. ) 

In view of such prior state of the art, unless Matthews con- 
fined himself, as he did in fact do, to a particular mode of 
uniting the parts of a shell together, to wit: by lapping the 
‘aps over the cylinder, and soldering with pure tin, he could be 
deemed to have made no more than the following trivial 
changes, viz.: 

(1.) The substitution of steel for copper or iron, for the Shell 
of a fountain. 


(2.) Or the substitution (even as compared with the old gen- 
erators alone) of tin, in a flangeless vessel, as the material for 
the inner lining or vessel; when flangeless vessels had been simi- 
larly lined with lead; and many forms of vessels, some very 
closely resembling his fountains in form; (such as fountains, bar- 
rels, ete.) had been lined with tin. 


There was no new result obtained by using steel instead of 
iron or copper, nor was any new result obtained by using tin in- 
stead of lead. 

In each instance it was a case of mere substitution of one 
material for another. 

Nor was there any new result attained by combining a steel 
shell with a tin lining, ner by putting a tin lining in a shell 
made without flanges. 

Mr. H. B. Renwick expressed an opinion, which we believe 
will commend itself to the Court as sound, when comparing the 
complainant's structure with the prior forms of fountain, having 
sheet tin lining in flanged shells, he said (p. 342, fol. 944): 

‘* No new result or new function is performed by the combination of the inner 
‘* tin vessel with an exterior vessel or shell without tlaages or projecti ns, that is not 
‘performed by the use of a similar interior vessel in combination with a similar ex- 
‘* terior vessel having flanges or projections thereon. In both cases the inner ves- 
‘* sel or lining protects the outer shell from) corrosion, and in both cases the outer 
‘* shell supports the inner shell, preventing it from bursting or giving way under the 
‘* pressure of the liquids contained within the lining.” 

Mr. Eliot, complainant's expert, made a feeble attempt to 
contend that steel had a quality not found in iron or copper, 
which was useful, viz.: the quality of * resiliency”’ or the eapac- 
ity to resist external blows. (Eliot p. oo8, x. gq. 114.) 

But Mr. Renwick shows that if this characteristic is to be 


considered as one of the essential characteristies of the Mat- 
thews fountains, then such quality /s wof found in defendant's 
fountain (Renwick p. 642, q. 16), and that in the characteristic 
of ** stretching’* copper and steel differ from each other only in 
degree (p. 319, q. 12.) 
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Mr. Eliot has to admit that the quality, which he claims 
exists as a useful one, in the Matthews shell, is merely the or- 
dinary and well-known quality of steel, which is apparent when- 
ever steel is used (p. 559, x. q. 115.) 

No new result, therefore, in kind, was produced by changing 
the material of the shell from copper or iron to steel, or by 
changing the material of the lining (as comparing the fountains 
with the generators) from lead to tin, nor by so changing both 
the material of the shell and also the lining, nor by putting a 
tin lining in a shell without flanges. 

What Matthews did (at most) was to exercise ‘ good judg- 
ment’’ in selecting steel for his exterior ; the basis of such good 
judgment being the well known quality of steel of comparative 
ightness and springiness,of a given weight as compared with iron 
or copper, of the same weight or strength. He also selected 
‘tin’? for the interior. But all fountains had from the begin- 
ning of the art been lined with tin, and there was nothing in 
making the tin lining of a fountain (fin being old as a lining), 
in the same mode that the old lead lining of generators had always 
been made. 

Nor was there any invention in making the tin lining of a 
fountain in the same way in which the lining of a mineral water 
‘barrel’? had been made. 

None of these changes could involve -“‘invention’”’ (unless, in- 
deed, Matthews limits himself to his particular way of uniting 
a sectional shell of steel by means of pure tin solder, only; as dis- 
tinguished from mixed solder ; but this feature, as we shall see, 
defendants do not use. 

This Court has often ruled on this question : 

‘The substitution of one material for another is not invention, if the reault is 
‘only greater cheapness and durability of the product. A machine made in whole 
‘or in part of materials better adapted to the purpose than the materials of which 
‘* the old one is co astructe 1, and f or that reason better and cheaper, cannot be dis- 
‘* tinguished from the old one or entit'e the manufacturer to a patent. The differ- 
“ence is formal and destitute of invention. It may afford evidence of judgment 
** and skill in selection and adaption of the materials in the manufacture of the in- 
‘* strument for the purpose intended, but nothing more.” 


Hotchkiss vs. Greenwood, 13 Horv., 248. 


“Xo clus, BROAN ns vs. Aelsey, 18 Wallace, 670. 
Smith vs. Goodyear Dental Co,, 93 U. 8., 486. 


So, also, the mere putting of an inner tin vessel (such as 
Lawrence's or Puffer’s) in a flangeless steel shell instead of a 
flanged shell (such as Gee's), or in a barrel structure (such as 
Lawrence's) is a mere “aggregation” of parts and not a ‘‘com- 
bination.” 

The flangeless shell may be a more convenient form of shell 
than the other, or it may be a stronger shell than a barrel, but 
it performs no new function with reference to the inner vessel or 
lining. 
Hailes vs. Van Hormer, 20 Wall, 353. 

Rubber Co. vs. Welling, 97 ULS., 7. 
Double-Pointed Tack Co, vs. Manufacturing Co., 
109 L’. N., p- 117. 
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Pickering vs. McCullough, 404 U.S., 310. 
Slosson vs. Brooklyn Railroad, U-.S., 
Reckondorfer vs. Faber, 92 U.8., 347. 


It need hardly be said that the fact that the generator shells 
had a number of openings, and consequently that the lead lin- 
ings had a corresponding number of necks or extensions of the 
linings through the shell openings, whereas Matthews’ fountain 
has but one opening and one neck, does not constitute a differ- 
ence involving invention. (Renwick, p. 639, q. 7$.) 

The presence of a single opening in the shell and of a single 
neck in the lining is not the essence of the Matthews invention. 
Even the complainant’s expert admits that the invention would 
not be materially varied by providing the fountain with two or 
more necks. (Eliot, p. 556, x. q. 135-138. ) 


Nor is there a material difference between generators and 
Matthews fountain in the fact that the sections of the generator 
shells were united by ‘‘brazing’’ some points, and by a band of 
solder at others, unless indeed Matthews limits himself to the 
use of “pure tin’ solder on a ‘steel ”’ shell, which feature, as 
we shall see, the defendants do not use. (Eliot, p. 565, x. q. 
132.) 

Nor does the fact that certain of the generator structures had 
their lead linings sweated fast to the shell, make any material 
difference. 

The Matthews patent, if valid, could not be evaded ‘by secur- 
ing the lining tothe shell at a number of points, nor at all 
points. 

As some stress is laid on this point of difference between 
Matthews fountains and the old generators, it may be well to 
quote here the admission of complainan€ s own caxpert that such 

difference is not material. 


Mr. Eliot was asked (p. 567,) as follows : 


X. Q. 142. You have spoken of the necesssity in your opinion, that the inner lining 
or vessel must be separate and detached from the outer casing in order toembody the 
Matthews invention, Do you mean to say that a vessel, in other respects like Mat- 
thews’, but in which the inner vessel or lining was soldered to the outer casing at 
various points around its circumference, would not embody the combination claimed 
in said re-issue ? 

A. No, Ido not. If the inner vessel be first formed complete, so as to make a 
continuous fountain, then I do not suppose that the mere attachment of it at different 
points to the outer shell or covering would take it out of the Matthews invention, but 
the projection of necks or similar exterior connections throughout the outer shell or 
casing would, in my opiaion, materially deteriorate from the best form of construct 
ion of such fountains, as the op ortunity for variations of expansions and contract- 
ions would be thereby limited ’’ 

“X. Q. 143. Then do you not regard it as material, from the question of the 
embodyment of Matthews invention, that the inner vessel or lining should be wholly 
detached from the shell, except at the neck 7” 

“A. No, [do not, although [think itis the b:st method of construction and the 
one evidently intended by Matthews in embodying his invention.” 

“X. Q. 144. Suppose then, that the inner vessel or lining was attached to the 
outer shell at all parts, the structure would still embody Matthews’ invention, would 
it?” 

‘‘A. I think so, if it were possible to first construct a continuous vessel of tin and 
then incase it with a shell or covering, and then fasten the inner and outer vessels to- 
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gether by some process of sweating or otherwise, which I understand has not yet been 
done, would, in my opinion, form a structure embodying the Matthews’ invention.” 


The attempts of the complainant's experts to distinguish the 
old generators from the Matthews fountain, because in genera- 
tors made subsequent to about 1856, the lead linings are gener- 
ally, if not always, sweated to the shell, to prevent collapsing, 
end in failure. 

The sweating of the lead linings to the shells was an improv- 
ment intended to prevent the danger of collapsing. 

The fountains were subject to the same danger and under the 
same conditions would collapse as would the generators (Renwick, 
p.639),and Mr. Matthews himself admits that his lining did in fact 
collapse (Matthews, p.408, q.50) and though it may be true that the 
collapsing of the lining would be a Jess disadvantage in the case 
of a fountain than it would be in the case of a generator, (which 
is all that is claimed by Sloane, complainant’s expert, p. 660, X- 
q., 15-24) yet the tendency to collapse by reason of the lining 
being loose 7s a disadvantage and.not an advantage, and the 
fact that in the generator this disadvantage is done away with, 
by sweating, does not make this Matthews’ structure, which is, 
in that particular, an inferior structure, a patentably different 
structure. 

‘I'he conclusion therefore, is irresistible that if the Matthews’ 
patent is valid at all, it must be closely confined to what Mat- 
thews supposed was his invention, to wit: the making of a 
fountain having a central cylinder of steel, with end caps, 
united to it, not by rivets or ordinary solder, but in a pe- 
culiar manner described by him (and, as he claims, discovered by 
him) and which he deemed «/oxe sufficient for the purpose, viz.. 
by pure tin solder. ’ 


IV.—The defendant's structure and the date 
of its entry into market. 


The Iron Clad Manufacturing Company was incorported in 
December, 1876. (p. 776). 

Its predecessor in business was the Iron Clad Can Co., a firm 
(Otis p. 399). 

The mode of manufacturing its soda water ‘“ fountain” 
which is complained of, is described by several witnesses. 

(Miller p. 289-291, Brevoort p. 300, q. 3). 

The method of manufacture is illustrated by drawings (p. 
goo, f. 1863-1864), and by the production of specimens of the 
various parts, and illustrating the different stages of manu- 
facture. 

The shells, in all-cases where infringement is attempted to be 
proved, or to have been made of ‘von, (Miller,. p, 294, x-q. 


77-78, and 87-96). 
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The Iron Clad Can Company, who went out of business in 
1876, advertised, as appears from their catalogue (p. 705-708, ) 
fountains made of *‘ steel ” and also of *‘iron.”’ 

The’ interior construction of these Can Co. fountains, and 
mode of putting them together, and of constructing the linings 
is not proved. 

The advertisement of the defendant, The Tron Clad Manufaet- 
uring Co., (p. 709), states , after illustrating the fountain, that ; 

‘* The above are the only reliable soda water fountains now in the market. 
‘* They are made of the best material, both head and bottom being riveted strongly 
** to the cylinder.” 


Mr. Renwick states that the shell of the specimen fountain 
exhibited to him, is apparently formed ‘tof iron of good qual- 
ity,” (p. 305, f. 871). 

(See also p. 340, f. 939). 

The complainant’s experts are entirely indefinite as to the 
material used for the shell, for Conner, in making their prima 
Jacie case, calls the shell ‘*a jacket or case or shell of rigid 
metal,” (p. 18, q. 6). 

Mr. Eliot says of Exhibit E, (sample of defendant's strue- 
ture relied upon), ** made of some strong material, such as 
steel,’’(p. 519, f. 1300); but he does not say it 7s ‘* steel.”’ 

There is, therefore, an entire absence of any positive evid- 
ence that the casing of the defendant's fountain, Exhibit KE, is 
made of steel. 

Prior to 1879 the defendants made their fountains by rivet- 
ing the upper head to the cylindrical body, then inserting a tin 
lining made of an upper head soldered to a cylindrical tin body, 
then joining a tin bottom, by soldering, then inserting the bot- 
tom part of the shell into the bottom of the cylinder and rivet- 
ing the parts together, through the downwardly projecting 
flanges. 

No pure tin solder was used at any time in joining the parts 
of the shell. 

Rivets were relied on for that purpose, and whenever solder 
was used it was ‘‘one-fourth lead and three-fourths tin,”’ for 
soldering the parts of the /ining together, (Miller, p. 295, x. q. 
84), and half and half lead and tin for soldering the parts of the 
shell, (p. 295, x. q. 86). 

Since the Winter of 1878-1879 the defendants have varied 
this method of manufacture by omitting the union of the bot- 
tom of the lining to the cylinder of the lining, prior to the in- 
sertion of the bottom part of the shell of the fountains, and as 
a substitute therefor have soldered the piece of the tin lining, 
which was to protect the bottom, to the metal bottom before its 
insertion, and then inserting the metal bottom, so covered with 
the tin lining by pressure only, the parts of the shell being 
still joined by rivets and by solder composed of lead and tin in 
equal parts. . 

(Brevoort, p. 300, f. 863, Renwick, p. 305, q. 3). 
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Neither of these forms of fountain infringe the single claim 
of the original patent, for the following, among other reasons : 
(Renwick, p. 339, Q. 19 ; Brevort, p. 381, q. 14, and 

p. 384, q. I5. 


I1.—Defendant s “shell is not the Matthew's shell. 


(a.) It is not proved to be of steel (iron shells were de- 
scribed as early as the patent of Hicks, of 1843). 


(b.) The top and bottom pieces are not united to the bottom 
of the cylinder ** without flanges ;’ on the contrary at 
the base of the defendant's fountain the union of the 
bottom with the cylindrical body is made by a flange, 
and by rivets passing through the flange. 

True, such flange is so arranged as not to interfere 
with the close packing together of several of the fount- 
ains, and the defendant's fountains may be packed to- 
gether as closely as complainant’s ; but while the com- 
plainant accomplishes this result in one way, it is at- 
tained by the defendant by other means. 

The complainant unites the section of the shell to- 
gether without any flanges whatever,and he asserts that 
though he has to rely upon solder for making the 
joints, instead of the rivets which were used for secur- 
ing together the oy projecting flanges, yet that 
the compactness of the fountain compensates him for 
this disadvantage, and that pure ¢in,when used on steel, 
makes a sufficient and panel joint. | 

The defendant has perceived a way of reaching the 
same result and of obtaining the same advantage of com- 
pactness, but by different means, and without the dis- 
advantages of the complainant. The defendant uses 

| flanges at the base and unites the bottom with the cyl- 
| inder by means of flanges, but by making such flanges 
vertical, instead of horizontal or radial, and by slip- 
ping the bottom ‘nside of the cylinder, the compactness 
of the fountain is not impaired. 

Hence the defendant secures compactness, while it 
still retains the. use of flanges and rivets, with their 
manifest advantages, and the complainant secures com- 
pactness only by the sacrifice of the use of flanges and 
rivets for connecting them together, substituting there- 
for mere tin solder. 

This similarity of result, obtained by substantially 
different means, does not create a case of infringement. 

‘+ A patentee can not claim the result or effect. He 
‘‘ ean only claim the mode he devised for obtaining the 
‘result, Any one can produce the same result by 
‘* other and different modes, and still not violate the 
‘‘ patentee’s claim, Results are not patentable, but 
‘* only the means used to produce results,”’ . 
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Case vs. Brown, 2 Wallace, 226. | 
Electrie R. R. Co. vs. Hall Co., 114 U. &., 87. 


| (c.) The sections of the shell are not united “by tin 
‘joints, as at / 7, made by soldering with pure tin.”’ 

The specification expresal y says, ‘‘ other solders hav- 
“ing lead in them will not do.” 

Matthews, in the evidence already cited, has pointed 
out the force of this language. 

The proof is distinct and uncontradicted that the ) 
solder used by the defendants is half lead and half tin, 
and that it is rivets [which Matthews says he wished to 
dispense with (q. 65-8 p. 410)], and not solder that they 
rely upon for security. 


Defendant's structure is substantially the structure shown 
in ‘the Exhibit *‘ Gross Fountain,’” which, as we have seen, is a 
mere modification of the more ancient forms of structure of 
Hicks and Gee. 
The defendant's fountain, shown in section, and the gross 
fountain, also shown in section, are here exhibited side by side 
(the Gross fountain being turned bottom upwards. ) 
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It will be observed that the only difference between the two 
structures is in the direction of the projection of the flanges, 
and this is a feature of difference which Matthews did not 


invent. , 


‘V.—_Matthews was well aware of Defend- 
ant’s Manufacture of the alleged infringing 
Fountains as early as 1875 or 1876. 


Mr. Matthews’ evidence on this point is as follows : 
(p. 434 X-Q. 376-390. 


‘376 X-Q. When first did you know the defendants were putting on the mar- 
ket fountains like those which you complain of in this action ?”’ 

Objected to as not cross-examination, as the witness has not been 
asked about the defendant's fountain in the direct. 

‘A. Do you mean the Iron Clad Company or the Iron Clad Manufacturing 
Company.” 

‘* 377 X-Q. I mean the Iron Clad Manufacturing Company. 

‘* A. Oh, I cannot siate when they changed their style.” 

* 380 X-Q. Well, how early did you know of either the defendants, the Iron 
Clad Manufacturing Company, or their predecessors, the Iron Clad Can Company, 
putting on the market fouotains like those you complain of?” 

Objected to on the same grounds, as it does not appear the witness 
knows the kind of: fountains the predecessors of defendant put on 
market. 

A. I cannot state exactly.” 

‘“* 381 X-Q. ** State as near as you can?” 

Same objection. 

‘‘ A. I think perhaps two years or two years and a half before.” 

*“* 382 X-Q fore what, before the suit was commenced?” 

‘* A. Before I saw Mr. Briesen about the case.” 

‘* 383 X-Q. Do you mean for two years or two years and a half before you saw 
anybody in relation to the case?’ 

‘* Any counsel do you mean? 

‘* 384 X-Q. Yes.” 

- ‘ T think so ; about two years and a half, two years or two years and a half.” 

‘385 X-Q. And how long before you commenced this suit was it you first took 
advice in regard to the putting on the market of these fountains which you complain 


of?” 


Same objection, and also as immaterial. 

A. “ Perhaps six months.” 

346 X.Q. ‘* And during that six months did you apply for your resssue which 
is in controversy in this case ?” 

Same objection. 

A. * I did.” 

387 X-Q. “ Did you obtain this re-issue for the purpose of including the d& 
fendant’s manufacture of fountains 7” 

Same objection, and also as calling fer an opinion. 

A. ‘‘ IT wastold by my counsel that it would be better before commencing the 
suit to re-issue one or more. I forget which now, of those patents, as he thought 
they were defective.” 

388 X-Q. * Were the two re-issues No. 8,834 and 8,837 the result of that ad- 


vice 7” 

A. ** They were ” 

380 X-Q. ** Were you advised that the defendant's fountains did not infringe 
the original patent 7” 
Same objection, and as asking for a conversation between client 
und counse!, 
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A. ‘‘ Ido not remember that Mr. Briesen gave that advice ; I do not remember 
specially what he said now. The result of the interview was he advised that they 
should be re-issued. He thought the defendant infringed.” 

390 X-Q. ‘‘ During the two years or two years and a half before you consulted 
Mr. Briesen were the defendants or their predecessors in active competition with you 


in the matter of selling fountains ’” 
A. ‘‘ Well, we did not feel them much ; they were offering their fountains, 


but they carried off a few sales and we saw very little of them.” 


VI.—The re-issue in suit, No. 8834, was grant- 
ed August 5th, 1879, on an application filed 
June 26th, 1879, (seven years after the date of 
the original patent), and was specially design - 


ed to include the defendant’s fountain. 


We have seen that the defendants fountain did not infringe 


the original patent, and that the re-issue now in suit 


ras the 


result of advice of counsel, based upon a comparison of defend- 
ant’s structure with the original patent. 

_ Such being the origin of the reissue, we are prepared to 
understand the meaning of the differences between it and the 


original. 


‘ 


‘he original and the reissue are here printed in parallel 


columns, side by side. 


Specification of Matthews Ore 
iginal Patent No. 1238,411— 
Dated June 45, 18732. 


To all irhom it muty concern 


Be it known that I, Jonn MATTHEWs, 
of the city, county, and State of New 
York, have invented a new and Im- 
proved Fountain for Soda-Water and 
other Aerated or Gaseous Liquids ; and 
I do hereby declare that the following is 
a full, clear, and exact description of 
the same, reference being had to the ac- 
companying drawing forming part of 
this specification, and in whica— 

Figure 1 is an exterior longitudinal 
view, and Fig. 2 a central longitudinal 
section, of a fountain constructed in ac- 
cordance with my improvement. 

My invention consists in a novel con- 
struction of a tin-lined steel fountain for 
soda-water and other aerated or gaseous 
liquids, such fountain combining light- 
ness with strength, and being of cylin- 


drical form and uniform dimensions, or ’ 


thereabout, throughout its length, there- 
by adding to the convenience of packing 
and handling ; also being exempt from 


Specification of Matthews Re- 
issue Patent No. 8,834, dated 
August, 5, 1879. 


To all whom it may concern: 


Be it known that [, Joan Mattruews, 
of the city, county, and State of New 
York, have invented a new and Improv- 
ed Fountain for Soda-Water and other 
Aerated or Gaseous Liquids; and I du 
hereby declare that the following is a full, 
elear, and exact description of the same, 
r-ference being had to the accompanying 
drawings, f »rming part of this specifica- 
tion, and in which— 

Figure 1 is an exterior longitudinal 
View, and Fig. 2a central longitudinal 
section, of a fountain constructed in ac- 
cordance with my improvement. 

My invention consists in a novel con- 
struction of atin-lined steel fountain for 
soda-water and other aerated or gaseous 
liquids, such fountain combining light- 
ness with strength. and being of cylindri- 
cal form and uniform dimensions, or 
thereabout, throughout its length, there- 
by adding to the convenience of packing 
and handling ; also, being exempt from 
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expansion or permanent disten- 
tion by the interior pressure to which it 
is subjected, thus preserving its form 
and contributing to its durability. 
Fountains for the like purpose, as pre- 
viously made, have been largely expan- 
sive, and retained the set giving to t 

by extension, and being otherwise objec- 
tionable. 

In pap ve oo drawing, A rep- 
resents a block-tin interior body of cylin- 
drical form, with hemispherical or re- 
duced ends, the same constituting the 
tin lining of the fountain, and being pro- 
vided at one of its ends with a neck, 5, 
for introduction of the usual or any 
suitable connections, by which the foun- 
tain is charged and its contents drawn 
off, sai | neck receiving or having screwed 
into it a screw-coupling, ¢, secured by a 
nut and washer, d, ¢, on the exterior of 
an outer end cap, B, for making the con- 
nection. C is the exterior shell or bod 
proper, made of galvanized sheet- ‘ 
as may also be the end caps B B’ which 
are soldered to or over the extremities of 
the same, and constitute, as it were, 
parts of said body C that closely sur- 
rounds or fits over the tin lining A. The 
end caps B B’ are united to the body C 
without flanges or projections by tin 
joints, as at ff, made by soldering with 
pure tin, which, beiug a ringing metal, 
unites closely with the steel exterior to 
make a firn and durable juint, as other 
solders having lead in them will not do. 
Bands g g of brown paper or other non- 
conducting material are introdu ed be- 
tween the tin lining A and steel body C 
at the ends of the latter to prevent the tin 
of the lining from being melted by the 
heat used in making the pure tio joints 


tf f. The fountain is also filled with 


water for the same purpose prior to mak- 
ing said joints. 

he non-stretching character of the 
body C, by reason of the same being of 
ateel, insures the fountain, preserving its 
shape, and the absence of end flanges 
provides for the close packing of a series 
of such formations when transporting or 
storing them. 

What 1s here claimed, and desired to 
be secured by Letters Patent, is— 

The tin vessel A incased by a steel cylin- 
der C, and ends B B’ soldered to the lat- 
ter, in the manner substantially as de- 
scribed, as a new and improved article of 
manufacture, for the purpose specified. 


31 


expansion or permanent lateral distention 
by the interior pressure to which it is 
subjected, thus its form and 
ae to its durability. Fountains 
or e purpose, as made 
have been largely ex J 
the set given to them by extension, and 
jectionable. 


red 

ed ends, the same constituting the tin 
lining of the fountain, and provid- 
ed at one of its ends with a , 0, for 
introduction of the usual or any suitable 
connections by which the fountain is 
charged and its contents drawn off, said 
neck receiving or having screwed into it 
a screw-coupling, c, secured by a aut and 
washer, d@ ¢, on the exterior of an outer 
end cap, B, for making the connection. 

C is the exterior 1 or body proper, 
made of galvanized sheet , a8 me 
also be the end caps, B B’, which are 
dered to or over the extremities of the 
same, and constitute, as it were, of 
said body C, that surrounds or fits over 
the tin lining A. The end caps, B B’ 
are united to the body C, without 


or projections, by tin joints, as at f° 
hich, 


made by soldering with pure tin, w 
being a ringing metal. unites closely with 
the steel exterior to make a firm and dur- 


able joint, as other solders having lead in 
them will not do. 

Bands g g of brown paper or other non- 
conducting material are introduced be- 
tween the tin lining A and steel body C, 
at the ends of the latter, to prevént the 
tin of the lining from being melted by 
the heat used in making pure-tin 
joints f f. The fountain is also filled 
with water for the same purpose prior to 
making said joints. 

The non stretching character of the 
body U, by reason of the same being of 
steel, insures the fountain preserving its 
shape, and the absence of end flanges pro- 
vides for the close packing of a series of 
such formations when transporting or 
storing them. 

I claim— 

1. The combination of the inner con- 
tinuous tin fountain, A, having neck 36, 
with the ri inclosing shell, made in 
sections, substantially as herein shown 
and described. 

2. The tin vessel A, incased by a cylin- 
der, C, and ends B B’, in the manner sub- 
stantially as described, as a new and im- 
proved <= manufacture, for the 
purpose specified. 

3. The combination of the inner ves- 
sel, A, with the exterior covering, 
in sections, which are united after being 
placed around the vessel A, substantially 


as specified, the inner vessel being entire- 
ly continuous within the covering. 

4. The combination of the inner*vessel, 
A, with the surrounding covering or 
shell, and with intermediate bands, 94g, 
of paper or non-conducting material, 
substantially as specified. 


This re-issue was manifestly not taken for the purpose of 
amending the descriptive part of the original patent, for the de- 
scription (proper) was not amended in the re-issue,.except by 
omitting the word “ elosely,’? which has the effect, if any, of 
making the description broader and less definite. 

The claim, only, is altered, and no one can compare the sin- 
gle claim of the original patent with the four claims of the re 
issue, without perceiving that such four claims are, as to the 
first three of them, expanded and generalized claims intended 
t: sweep into their net the preceeding structure of the defend- 
ant’s, or, in the case of the fourth claim, is for an invention en- 
tirely new, to which no claim was made or attempted to be made 
in the original patent. 


The variance of the re-issue claims from the original claim 
may be stated as follows : 


(1). The original patent has ove claim, the re-issue has four. 
The single claim of the original covered and deseribed, in acecu- 
rate terms, the exact invention which the history of the art 
shows the inventor supposed he had made. 

Why did the patentee strike out that original claim and sub- 
stitute four for it ? 


(2.) The single original claim limited the subject matter to 
_ ‘fa tin vessel”’ encased in a ‘steel’? cylinder, with ends at- 

tached to it in a peculiar way. 

The. first claim of the reissue omits the limitation toa ‘‘steel’’ 
evlinder, and generalizes and expands the description by eall- 
ing the encasing vessel broadly **a rigid enclosing shell.”’ 

The second claim of the reissue omits any limitation of the 
material for the shell to ‘* steel,” and calls the cylinder simply, 
‘Sa evlinder C.”’ 

The third claim omits the limitation of both the material of 
the inner vessel to ** tin”? and that of the outer vessel to ‘steel,”’ 
and calls the interior vessel simply ** the inner vessel A,** and 
the outer simply ‘** the exterior covering,”’ 


(3.) The original claim limited the subject matter to one in 
which was found * ends ‘BB’, so/dered to the latter (the eylin- 
der) jn the manner substantially as described ?> and the de- 
scription states as to such **manner” that,the end eaps ‘BB’, are 
* united to the ‘body CC" without flanges or projections by tin 
** joints, as at/ 7, made by soldering with pure fin, which, bring 
‘ a ringing metal, unites closely with the steel exterior to make 
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‘a firm and durable joint, as other solders having lead in them 
will not do.”’ 

The first claim of the reissue omits any limitation to solder- 
ing of any kind. 

The second claim is, in phraseology, modified as compared 
with the claim of the original patent, by omitting the 
words ‘* soldered to the latter,’’ which omission must have had 
a purpose, the only conceivable one being to remove the restric- 


tion as to the fact, kind and mode of soldering. 

The third claim only specifies that the exterior covering 
made in sections is to be ‘‘ united (how not stated) after being 
‘* placed around the vessel A, substantially as specified.”’ 

All of these omissions of limitations, and. expansions of 
phraseology, show clearly, especially when considered in view 
of the absence of any attempt to correct the descriptive part of 
the specification by rendering it more specific, that the object 
of the reissue was not to correct any inadvertence, accident or 
mistake in the description, but was intended for the purpose of 
causing the claims to include more than the original claims in- 
cluded, and to include matter which was not specified, or even 
suggested, in the original patent. 

On the face of the papers the possibility of the existence of 
any inadvertence, accident or mistake is negatived, and the re- 
issue is void for want of authority to issue it. 


(4.) The fourth claim had nothing to correspond to it in any 
part of the original patent, and is, of course, an unlawful inter- 
polation. | 

As there is no pretense that the defendant infringed it, no- 
thing need be said in regard to it. 


The Court below (Mr. Justice Blatchford) properly criticised 
this re-issue in the following words ; p. 802, f. 1889.) 

‘The novel construction of a tin lined steel fountain in which 
the invention is stated by the original specification to consist, is 
shown by the claim of the original to be a structure having these 
features. (1) A tin vessel or lining, A (2), incased by a steel body 
or evlinder, C (3) the outer end caps or ends B B, soldered to the 
steel body or cylinder C without flanges or projections by tin 
joints, made by soldering with pure tin instead of by a solder 
iaving lead init. The text of the original specification, in its 
descriptive part, shows that this was the invention. There was 
nothing ambiguous, or obscure, or deficient in the claim to 
secure that invention. There was no inadvertence, accident or 


‘mistake, and there is no attempt, by proof, to show that there 


was. The fact that the descriptive parts of the two specifications 
are alike, shows that the sole object was to change the claim, 
and as the new claims are not restrictive, they are fora different 
and enlarged invention in so far as they are different claims. 
The first three claims omit all limitation to the method of solder- 
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ing the end caps to the cylinder or body by tin joints, which is 
an indispensible element of the invention set forth as the inven- 
tion in the original specification, and such omission enlarged the 
invention and enlarges the scope of theclaims. The new claims are 
sought to be used to cover structures which came into existence 
after the original patent was granted, but before application was 
made for the re-issue, and that application was not made until 
seven vears after the original patent was granted. During that 
interval the defendant engaged in making the structures alleged 
to infringe. It is apparant that the plaintiff Knew this and took 
his re-issue in order to be sure and have claims, whieh would 
cover the defendant's structures. They did not infringe the 
claim of the original patent. The sections of their outer shell 
were not and are not united by tin solder, nor were nor are the 
structures without flanges or projections. The case must be 
controlled by the rulings in Miller es. Brass Company,(104 U.S., 
300); James es, Campbell, (/d. 356); Matthews es. Machine Co. 
(105 /d., 54); Bantz es. Prantz, (/d., 160); Johnson es. Railroad 
Company, (/d., 539), Gage es, Herring, (107 /d., 640) ; Clements 
es. Odorless Exeavating Apparatus Company, (109 /d., 641); Me 
Murray ers. Mallory, (111 /7., 97); Turner and Seymour Manu- 
facturing Company es. Dover Stamping Company, (/d., 319). 
The first three claims of No. 8,834 are adjudged to be invalid. 
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VII.—Re-issue, No. 8834, is void. 


(a.) It is void for want of novelty. 


As already seen, the only features of construction not fully 
and completely met by the prior state of theart, are the making 
of the shell of the fountain out of steel and soldering the over- 
lapping end-caps of such steel shell to the cylindrical body 
‘** without flanges ** and by ** pure tin ’’ solder. 

In the endeavor to cover and include defendant's fountains, 
the shell of which is made of iron, and in the fastening together 
of the parts of which riveted flanges and only ordinary lead 
and tin, solder was used, the patentee has eliminated from the 
claims all the features of novelty (if they can be called such). 

His claims are no longer limited to a ** Steel’ fountain, but 
to one having “‘ a rigid enclosing shell” (first claim) or ‘a cyl- 
‘* inder C, and ends B, B’'’ of unnamed material (second claim) 
or ** an exterior covering made in sections,”” of unnamed mater- 
ial (third claim) and in none of the claims is to be found the 
restrictions of the original claim, to the absence of flanges and 
to the method of soldering by pure tin solder, which was ex- 
pressly contained in ree. Bak claim, in the words ‘** soldered 
‘+ to the latter, in the manner substantially as described.”’ 

By eliminating these restrictions, the claimed structure is not 
diff-rentiated substantially from the old structures such as the 
Dows and Puffer generators, and Puffer's, Dows, Gross and 
other fountains. 


(b.) It is void because there was no*‘ accident, inadvertence 
or mistake,’’ in obtaining the original patent. 


On the face of the papers the possibility of the existence of 
a mistake or misdescription in the original patent is negatived. 

There was no ambiguity about the original claim. That was 
clear and specific and that such was the case is conclusively 
proven, as against the patentee, by the fact that that claim 1s 
repeated (with its restrictive limitations eliminated) in the sec- 
ond claim of the re-issue. 

Nor does it lie with the patentee to say that there was any 
mistake or misdescription or misstatement in the descriptive 
matter. This is proved conclusively as against him by the repi- 
tition of the same descriptive matter (with the single word 
‘* closely”’ eliminated) in the re-issue. 

It may be conceded that where the description of the reissue 
differs in some material respects from that of the original pat- 
ent, that a fair case for the exercise of judgment on the part of 
the Commissioner of Patents in deciding whether the state- 
ments of the original was defective or otherwise, or whether 
such defect was due to accident, inadvertence or mistake on the 
part of the patentee, may be made out, and that, if there are 
such material differences between the original and the reissue as 
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do not amount to a statement of a different and new invention, 
but can be seento be a re-statement of what was the real invention 
as gathered from such original, when taken in connection and 
with or inthe light of the prior state of the art, that then a de- 
cision of the Commissioner may be regarded as conclusive upon 
the question of the existence of errors and insufficiences, and 
upon the question of whether such insufficiences occurred by 
accident, inadvertence or mistake. 

But in the present case we have an instance of the repeti- 
tion in the re-issue of the identical phraseology of the original de- 
scriptive matter with one and only one word left out, and 
the repetition in the second claim of the re-issue of 
identically the same phraseology employed in_ the 
only claim of the original patent, with certain restrictive phrase- 
ology eliminated. In such case there is no room to invoke the 
doctrine that the Commissioner’s decision is conclusive upon 
the question of error or is even prima facie evidence of the 
existence of the statutory prerequisites, as it is plain to a 
demonstration that the sole and only purpose of the re-issue 
was not tore-state the nature of the invention, but simply to 
generalize the claims and add new ones. 

Such course of proceedings is unlawful. The occurrence and 
existence of an actual mistake in taking out the original patent 
must be proved either by direct proof, or the papers must at 
least show some ground for the Commissioner to ~. concluded 
that such was the case. 

(See cases cited by the Court below.) 

Mahn vs. Harwood, 112 U. 8., 354. 

Eachus vs. Broomall, 115 U. 8., 429. 

Brown vs. Davis, 116 U. 8., 237. 

Tres vs. Sargent, 119 U.S., 652. 

Parker and Wipple Co. vs. Yale Clock Co., 8 
Sup. Cl. Rep. 38. 


In McMurray vs. Mallory, Supra, this Court used words 
directly applicable to this case, saying : 

‘* The specification of the reissue upon which the suit is brought, and the draw- 
‘ings and descriptions of the drawings, were substantially the same as for the origi- 
‘‘nal patent. It is apparent, therefore, that the re-issue was not for the purpose of 
‘making the original specification more full, accurate and intelligible, or for the 
‘* purpose of eliminating from it what the inventor had the right to claim as new.” 


(c) The reissue is void even if for the same invention as the 
original patent. 


If the re-issue is for a different invention as compared with 
the original patent, then the re-issue is void on that account, but 
even if it be forthe same invention as the original patent the 
re-issue is still void, unless the original patent was inealid or 
inoperative, or so defective that a re-statement of the invention 

ras necessary. 


There is no provision in the statute for re-issuing a valid and 
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operative patent, and that the original patent was so in the 
present case is conclusively proved by the fact that the descrip- 
tive matter is not altered, except by omitting a single restrictive 
word, and that the claim is not altered except by omitting cer- 
tain inconvenient restrictions. ‘ 

The re-issue is no better nor clearer, nor specific, nor more 
operative than the original, 

It simply differs from the original in being less specific in the 
claims, as to an invention which is describcd in the descriptive 
matter in the same words, 

There was no case here for a re-issue. 


In California Co., vs. Vigorite Co., 6 Sawyer, 
p. 510; the Court said : 
‘* At present it ia sufficient to say that it is manifest that if the re-issued patent 
‘‘ standing alone would be valid sie operative, the original — to ao oe its 
no 


‘‘ claim would be valid and operative; in other words. that oundation for 
‘* the pretence that the original patent was invalid or inoperative for any defective 


‘‘ description. Its range or scope was more limited than the original that is 
‘‘all. It was a valid and operative patent to the extent of its claim, pot ery covered 


‘* the invention described. There was, therefore, no case presented u which the 
‘* powers of the Commissioner could be invoked. There was no in or inopera- 
‘‘ tive patent from a defect in the d ‘scription to be corrected by a re-issue.” 


Coon vs. Wilson, 113 U. S., 268. 
McMurray vs. Mallory, 111 U.8., 97 ; and 
other cases cited. 


In Burr as. Duryee, 1 Wall., 531, 577, it was declared that 
valid and operative patents could not be surrendered for the 
purpose of re-issuing with either ‘‘erpanded” or even with 
‘S equivocal” claims. And such is surely the case here. 

This Court has recently reiterated this doctrine in Parker 
vs. Yale Clock Co., 8 Sup. Ct. Rep., 38 43. 


ViIII._ The Re-issue, 8834, is invalid (and the 
original was also) because the specification 
does not state the “ whole truth’ with refer- 
ence to the alleged invention. 


We have heretofore shown that the original patent was 
original patent was not invalid by reason of errors in the des 
criptive phraseology, which rendered it insufficient to enable 
one skilled in the art to make and use the alleged invention, and 
that this is conclusively shown as against the patentee by the 
identity of the re-issued specification with that of the original. 

But though the invention may be sufficiently full to enable 
the invention to be practised ix some form, yet if it appears that 
the patentee has, with intent to defraud the public, reserved to 
himself certain beneficial knowledge which he acquired in regard 
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to the proper method of making the invention, that constitutes 
a different defence. 

In such case the knowledge of making the invention being 
suppressed,. for the purpose of preventing the public from 
practising it to as great advantage as could the patentee, there is 
a fraud perpetrated, and no re-issue, even one which subse- 
quently sets forth the item of concealed knowledge, is valid. 

Section 4920 of Revised Statutes, provides as a defence to a 
patent; 

‘‘That for the purpose of deceiving the public, the description and specification 
filed by the patentee in the Patent office was made to contain less than the whole truth 
with reference to his invention or discovery, or more than is necessary to produce the 
desired effect.” 

The answer in this case alleges, in the words of the statute, 
that this defense exists. 

The meaning and purport of the statute, referring to this de- 
fence is that the inventor shall exercise the utmost good faith 
towards the public in his description of the invention. 

He secures from the public a grant of exclusive right. for a 
period of years, in consideration of the full relevation to the 
public, in and by his specification, of his knowledge relating to 
the invention or discovery. 

It is not enough that he should give to the public just enough 
information to enable them to practice the invention, if he keeps 
concealed beneficial modes and manners of practising it, Known 
to himself. Such concealment is a suppression of the ‘*whole 
truth’ relative to the invention, and the defence is equally 
available, whether the specification is sufficient tuo teach the 
public a mode of practicing the invention or not. 

Curtis on Patents, 4th Edition, 256. 

Liardetos Johnson, Websters Patent Cases, 53. 
Wood vs. Zimmer, Id. 182. 

Morgan vs. Seward, Id., 175-182. 

Walker on Patents, See. 518. 


The evidence to prove this defence is found in the cross- 
examination of the complainant, Matthews himself. One 
instance of concealment of the ‘whole truth’ is as follows: He 
testifies that as early as the fall or winter of 1867 or 1868 he 
found it either absolutely necessary, or much better to use a 
particular Kind of steel for making his fountains (x-q 276 to 
281). 

When asked (p. 425) what Kinds of steel were better than 
others for the purpose, he says (272, x-q): 

“I think I ought not to disclose that, because I did not find it out until a long 
time, and I suppose this information would be valuable to the defendants if they 
knew it.” 

‘273 x-q —Do you decline to disclose it ?”’ 

“*The witness is informed by complainant's counsel that he is not obliged to disclose it 
if by so doing he will divulge an important secret in the manufacture.” 

‘‘A. The kind of steel I found best was a very soft steel.” 

276 x-q.—When did you ascertain it was better to have a soft steel for the pur- 
pose of making these fountains ?” 

‘‘A T cannot give the date exactly, but in the course of these experiments.” 
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" +o the date as nearly as you can.” 

‘*‘A. Well, I think I discovered them in the fall or winter of 1867 or 1868, almost 
‘‘assoon asI began. The difficulty encountered prevented my making heads by the 
‘* process I was then working.” 

" = a4 Did it require experiment to ascertain ?” 

“it " 


Now the patent does not disclose that any kind of steel is 
better than another for the making of the invention, much less 
that unless a particular kind of steel is used, and a special pro- 
cess of making employed, the person who attempts to make the 
alleged invention described, will try and fry in vain. 

The witness also described various other difficulties in the 
manufacture of his fountain, which he had, prior to his appli. 
cation, overcome, but the means of overcoming. which he has 
kept concealed. In addition to the difficulty of forming the 
heads, he says (p. 428), there was a difficulty in determinin 
the necessary thickness of the steel (x-q. 297); and (p. 429 
that the method of forming the heads by a press, as distin- 
guished from spinning, he had ascertained, was by far the 
most advantageous (x-q. 305, 202, 312). That these difficul- 
ties in the manufacture of the fountains were not such as could 
be readily overcome by ordinary mechanical knowledge, is con- 
clusively proved by the admissions of Mr. Matthews himself. 
He is asked : 

‘ 288 x-q. Were not the mechanical difficulties in the manufacture of your 
‘‘ fountain, which you have referred to, such as could be readily overcome by any- 
‘* body familiar with the art of constructing such vessels ?” 


‘“A. They. were not. With all my experience, and with all the light my experi- 
‘‘ ence has thrown unon it to manufacturers, the largest in the busi three manu- 
,, 


‘* facturers who made a large nu nber of those fountains, have recentl 
‘‘ their attempts to construct such fountains were complete S6@Uiiu=, 


This is in substance to say that notwithstanding all the 
light thrown npon the subject by Matthews’ own patent, the 
public cannot successfully practice (in a commercial way at 
least) the invention by the information it affords. 

Matthews admits that prior to the date of the application for 
the patent, he had overcome the difficulties in question, yet he 
omits to remove such difficulties for others by the specification 
of his patent. 

The law requires the specification to contain not only a clear 
description of the article patented itself, but @/so of the manner 
and process of “* making, constructing, compounding and us- 
ing,”’ and it is failure to comply with this direction of the law, 
which constitutes a suppression of the ** whole truth,’’ which is 
fatal to the validity of the patent. 

It is just as fatal if the inventor suppres es his best informa- 
tion on the subject of the proper mode of ‘* making” the thing 
patented, :s itis if he should suppress information as to what 
the thing itself is. 

Matthews tries, later in his deposition, to throw the blame of 
these omissions (p. 430) on his solicitor (x-q. 313-319); but this 
was an after-thought. His first answer (that to x-q. 272) was 
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to the proper method of making the invention, that constitutes 
a different defence. 

In such case the knowledge of making the invention being 
suppressed, for the purpose of preventing the public from 
practising it to as great advantage as could the patentee, there is 
a fraud perpetrated, and no re-issue, even one which subse- 
quently sets forth the item of concealed knowledge, is valid. 

Section 4920 of Revised Statutes, provides as a defence to a 
patent; 

‘That for the purpose of deceiving the public, the description and specification 
filed by the patentee in the Patent office was made to contain less than the whole truth 
with reference to his invention or discovery, or more than ‘is necessary to produce the 
desired effect.”’ 

The answer in this case alleges, inthe words of the statute, 
that this defense exists. 

The meaning and purport of the statute, referring to this de- 
fence is that the inventor shall exercise the utmost good faith 
towards the public in his description of the invention. 

He secures from the publie a grant of exclusive right. for a 
period of years, in consideration of the full relevation to the 
public, in and by his specification, of his knowledge relating to 
the invention or discovery. 

It is not enough that he should give to the public just enough 
information to enable them to practice the invention, if he keeps 
concealed beneficial modes and manners of practising it, known 
to himself. Such concealment is a suppression of the ‘whole 
truth” relative to the invention, and the defence is equally 
available, whether the specification is sufficient to teach the 
public a mode of practicing the invention or not. 

Curtis on Patents, 4th Edition, 256. 

Liardetos Johnson, Websters Patent Cases, 53. 
Wood vs. Zimmer, Id. 182. 

Morgan vs. Seward, Id., 175-182. 

Walker on Patents, Sec. 518. 


The evidence to prove this defence is found in the cross- 
examination of the complainant, Matthews himself. One 
instance of concealment of the *“‘whole truth” is as follows: He 
testifies that as early as the fall or winter of 1867 or 1868 he 
found it either absolutely necessary, or much better to use a 
particular Kind of steel for making his fountains (x-q 276 to 
281). 

When asked (p. 425) what kinds of steel were better than 
others for the purpose, he says (272, x-q): 

“I think I ought not to disclose that, because I did not find it out until a long 
time, and I suppose this information would be valuable to the defendants if they 
knew it.” 

"273 x-q —Do you decline to disclose it ?” 

“*The witness is informed by complainant's counsel that he is not obliged to disclose it 
tf by 80 doing he will divulge an important secret in the manufacture.” 

‘A. The kind of steel I found best was a very soft steel.” 

“276 + A did you ascertain it was better to have a soft steel for the pur- 
pose of making these fountains ?” 

‘*A T cannot give the date exactly, but in the course of these experiments.” 
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‘ oe the date as nearly as you can.” 

‘“*A. Well, I think I discovered them in the fall or winter of 1867 or 1868, almost 
**assoon asI began. The difficulty encountered prevented my making heads by the 
** process I was then working.” 

ie apt Did it require experiment to ascertain ?” 

** it . 


Now the patent does not disclose that any kind of steel is 
better than another for the making of the invention, much less 
that unless a_ particular kind of steel is used, and a special pro- 
cess of making employed, the person who attempts to make the 
alleged invention described, will try and fry in vain. 

The witness also described various other difficulties in the 
manufacture of his fountain, which he had, prior to his appli- 
cation, overcome, but the means of overcoming which he has 
kept concealed. In addition to the difficulty of forming the 
heads, he says (p. 428), there was a difficulty in determining 
the necessary thickness of the steel (x-q. 297); and (p. 429) 
that the method of forming the heads by a press, as distin- 
guished from spinning, he had ascertained, was by far the’ 
most advantageous (x-q. 305, 202, 312). That these difficul- 
ties in the manufacture of the fountains were not such as could 
be readily overcome by ordinary mechanical knowledge, is con- 
clusively proved by the admissions of Mr. Matthews himself. 
He is asked : 

‘ 288 x-q. Were not the mechanical difficulties in the manufacture of your 
“ fountain, which you have referred to, such as could be readily overcome by any- 
‘* body familiar with the art of constructing such vessels ?” 

‘‘ A. They were not. With all my experience, and with all the light my experi- 
‘* ence has thrown upon it to manufacturers, the largest in the business,,three manu- 


‘* facturers who made a large nu nber of those fountains, have recently that 
‘‘ their attempts to construct such fountains were complete (Gaia, , 


This is in substance to say that notwithstanding all the 
light thrown npon the subject by Matthews’ own patent, the 
publie cannot successfully practice (in a commercial way at 
least) the invention by the information it affords. 

Matthews admits that prior to the date of the application for 
the patent, he had overcome the difficulties in question, yet he 
omits to remove such difficulties for others by the specification 
of his patent. 

The law requires the specification to contain not only a clear 
description of the article patented itself, but a/so of the manner 
and process of ** making, constructing, compounding and us- 
ing,’ and it is failure to comply with this direction of the law, 
which constitutes a suppression of the ** whole truth,’’ which is 
fatal to the validity of the patent. 

It is just as fatal if the inventor suppres -es his best informa- 
tion on the subject of the proper mode of ** making” the thing 
patented, as it is if he should suppress information as to what 
the thing itself is. 

Matthews tries, later in his deposition, to throw the blame of 
these omissions (p. 430) on his solicitor (x-q. 313-319); but this 
was an after-thought. His first answer (that to x-q. 272) was 
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undoubtedly the true motive which possessed his mind. He 
suppressed the information because he supposed it would be 
valuable to others and be desired to keep it to himself. 
Positive and direct evidence of intentional suppression of the 

‘¢ whole truth’’ is not required in order to render a patent void. 
It is sufficiently shown by proof of any circumstances which in- 
dicates that such intention existed. 

Walker on Patents, Sec. 518. 

Gray os James, 1 Peters, 194. 

Dryson vs. Danforth, 4 Fish., 133. 


1X.—The defendants have not infringed the 
Re-issued Patent. 


If the defendants’ fountain is compared with the claims of 
the reissue, on any reasonable construction, there is no infringe- 
ment. 


(1.) The defendants’ ** shell”’ is not Matthews’ shell. 
(a.) It is not proved to be of séee/. 


(6.) The end caps are not united to the body * without 
tlanges,’’ on the contrary at the base of the defendant's foun- 
tains the union of the end cap and cylindrical body is made 
by means of a flange. 

(c.) The sections of the shell are not united by tin joints 
‘*made by soldering with pure tin,’’ nor in factare they united 
by any other solder. 

All the joints of the defendants’ fountain are made by 
rivets. ; 

When solder was used at all, it was the ordinary lead and 
tin solder which was made use of, and this for filling up and 
preventing leakage. 

(2.) The defendant s ** inner vessel’ is not such a vessel as 
Matthews claims in the re-issue. 

(a.) The inner vessel of Matthews is a ‘‘continuous’ 
vessel. 

(See claims of re-issue. ) 3 

This must mean a vessel in which all the parts have been 
united by soldering previous to the insertion in the shells. 

See Brevoort, p. 372, fol. 1010; Renwick, p. 311, fol. 881. 

This must be true, because inner vessels of tin which were 
continuous, in the sense of protecting the whole interior of the 
shell from access of the liquid in the fountain, were well known 
long prior to 1867, even to Matthews himself. 

The fountains made ever since August, 1879 (the date of the 
re-issue) by the detendant have no continuous inner vessels in 
this sense, 7. ¢., the parts of which are united by solder before 


> 


inner 
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insertion in the shell. The bottoms of defendants’ tin linings 
are secured by riveting in the lower end of the shell (see Bre- 
voort, p. 385, fols. 1041-2; Renwick, p. 341, fols. 951-2). 

The complainant can, of course, claim nothing as to foun- 
tains made prior to the date of his re-issue. 

There is no adequate proof as to how the parts of the tin 
lining of Exhibit E were united. It is admitted (p. 35, fol. 72) 
that the defendant, since August 5th, 1879, has made and sold 
one or more fountains in all respects like Exhibit E. 

No proof was introduced by complainants in making the 
prima facie case, as to how the parts of such fountain (Exhibit E) 
were put together. The undisputed evidence of Miller (p. 290, 
q. 8-27). and DeLacy (p. 321, q. 12-20) is that no fountains 
have been made since the date of the re-issue,in which the parts 
of the lining were united by solder previous to insertion. 

If the defendant, therefore, be bound by the admission 
(p. 35) it must be conclusively determined that Exhibit E. was 
made in the same manner as the testimony shows that all foun- 
tains since that date have been made. 

The complainants adopted an extraordinary course in regard 
to this part of the case. 

They introduce no evidence in making the prima facie case, 
as to how the lining in question was made. 

When the defendants took their testimony in the defence 
they repeatedly requested permission to remove some of the 
rivets from the bottom part of Exhibit E, so that the method of 
connecting the parts of the shell to the lining and to each other 
might be clearly exhibited and understood (p. 320, fols. 895-96). 

; be complainants’ counsel refusec this reasonable request 
(fol. 896). 

As a consequence defendants were unable to positively ex- 
lain the mode of construction of the lining of this particular 
ountain (DeLacy p. 321, f. 897, q. 19, Brevoort p. 282, f. 1086). 

The Complainants, in m king their rebutting case, and con- 
trary to propriety, then did the very thing that they had re- 
fused permission to the defendants to do. They cut out two 
rivets of thelower part of Exhibit E. (p. 513, f. 1293 

The doing of this was a plain confession on their part that, 
without doing it, their expert was unable to testify upon the 
subject as desired by them. But it will be observed that they 
have not cut a// of the rivets out, so as to determine certainly 
whether the bottom part of the lining is soldered to the body or 
not, but have merely shown, by taking out two rivets, that at 
one point there is such connection. The opposite side of the 
fountain, where they have nof cut the rivets, seems to indicate 
that the parts are fhere not united by solder. 

Under such circumstances, every doubt and difficulty should 
be resolved against the complainants. 

They seek to hold the defendant on a technical admission, 
when the facts clearly show that the very fountain which is an 
exhibit, was sold prior to the date of the re-issue (DeLacy, p. 
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$21, qg. 11). This identieal fountain was one sold by the Iron 
Clad Company to Mr. Hall, June 9, 1879, (De Lacy, p. 334, q. 
114). They refused to allow the defendants experts any oppor- 
tunity for full information of the structure of the fountain. 

Yet after such refusal, and in pretended rebuttal, gave their 
OWN expert such Opportunity. 

The burden of proof, to sustain the charge of infringement, 
is upon the complainants. 

Infringement is explicitly denied in the answer, and to over- 
come the foree of the answer, the supporting proof must be 
equivalent to that of two witnesses. 

Slessinger vs. Buckingham, 17 Fed., Rep., 
p. O44). 


This burden has not been sustained by the singular course 
taken by the complainants. 


(>.) The tin lining of the defendants’ fountain has no ‘neck 
b.”’ 

The neck 4 of the re-issue is a turned up portion of the tin 
lining, extending through the shell. This is make plain by the 
express alteration of the drawing from the original patent 
(Brevoort, p. 383, fols. 1037-1040 ; Renwick, p. 685, q. 2). 


(e.) If, as claimed at one time by complainant’s expert (p. 
566, x-q. 138-0), that, 

‘The inner vessel or lining is to be entirely free and disconnected from the 
‘* outer covering or shell. except at the neck, so that any difference in expansion or 
* contraction would not effeet such lining or interior vessel. which would be the 
“case if connections were made opposite each other, and which would serve for 
‘* fixed points between which the said lining would be held under different degrees of 
‘expansion and conraction ” 

’ e s ° eo eo e 

Then the defendants’ fountain does not infringe, for it has 
no such ‘free and disconnected” inner vessel or lining, but 
on the contrary it is fastened to the shell both at the bung, 
and all around the bottom. | 

There is, therefore, no tufringement, 


For all the reasons above stated, the Dis- 
missal of the Bill in the Court below was cor. 
rect, and the Decree should be affirmed with 
costs. 

, Respectfully Submitted, 

FreDEnICc H. Berrs, 
ERNEsT C. WEBB, 
Of Counsel for Appellee. 
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CATHERINE SHIELDS FT AL. VS. ARTHUR SHIFF. 1 


| Petition. Filed March 15th, 1883. 
State of Louisiana, Civil District Court for the Parish of Orleans. 


CATHERINE SHIELDs, widow, ete., «& als., 
v8. No. 8102. Division “A.” 
ARTHUR SHIFF. 


To the honorable the judges of the civil district court for the parish 
of ( yr le “ans: 


1. The petition of Catherine Shields, widow of the late Gabriel B. 
Shields, a resident of Mississippi, avers that she was a sister of the 
late Eustace Surget, formerly a resident of the State of Mississippi ; 
of Catharine C. B. Merrill, Dunbar S. Merrill, Jane S. Merrill, all of 
whom reside in the State of Mississippi; of Ann Me rill, wife of H. 
Albert DuBarry, and of said H. Albert DuBarry herein appearing 
to aid and authorize his wife; of E. Surget Merrill and Ayres P. 

Merrill, all of whom reside in Antwerp, Belgium, and of 
2 Francis S. Merrill, who resides in New York, all of whom are 

the children and only surviving descendants of Jane Merrill, 
their mother, who was a sister of the late Eustace Surget, and who 
stand in her stead by representation; and of Alfred V. Davis, Jr., 
and Lillie V. Davis, who reside in Louisiana, who are the children 
and only surviving descendants of Sarah Davis, their mother, who 
Was a sister of the late Eustace Surget, and who stand in her stead 
by representation. 

2. Petitioners shew that all of the above-named parties are nearest 
relatives and only heirs-at-law of the late Eustace Surget, who left 
neither ascendants nor descendants. 

3. Petitioners shew that the said Eustace Surget, in the year 1860 
and thereafter, owned certain property situated in the city of New 
Orleans, and described as follows, viz: 

Three certain lots of ground, with all the buildings and improve- 
ments thereon, situated in the second district in this city, in the 
square bounded by Rampart, Conti, Basin, and Bienville streets, 

and designated by the lots Nes. 5, 6, & 7, as per plan drawn 
3 by the city survevor on the 12th of May, 181%, and deposited 

in the office of De Armas, notary public, and measuring, lot 
No. 5, 32 feet LO inches front on both Rampart and Basin streets ; 
lots Nos. 6.& 7,each 31 feet front on both Rampart and Basin streets, 
all these lots having each a depth of 120 feet. 

A certain lot of ground, with all the buildings and improvements 
thereon, situated in the same square adjoining lot number 5, on the 
line towards Conti street, measuring 35 feet 3 inches, more or less, 
French measure, front on both Rampart and Basin streets, by a 
depth of 120 feet, acquired by purchase from R. P. Hunt, as per act 
passed before Theo. Guyol, notary public, dated April 18th, 1860, 
together with all the improvements, buildings, rights, privileges, 
appurtenances, and other hereditaments to the same be iasien or 
In anyWise appertaining. 

4th. Petitioners shew that in the suit of the United States vs. Thir- 
teen Lots of Ground, the property of Eustace Surget, No. 7078 of the 
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docket of the United States district court for the district of 
‘4 Louisiana, instituted under the act of Congress of July 17th, 

IS62, the United States proceeded to condemn and confiscate 
the hercinabove-described property as that of Iustace Surget, and 
all his right, tithe, and interest thereto, and to that end, in due 
course of procecdings, a decree of condemnation was made on the 4th 
day of April, Is65, and the said property thereunder was sold at 
United States marshals sale on the 50th day of Mav, IS65, to Ar- 
thur Shift, who became the purchaser at said sale. all of which ap- 
pecars fully from the record in said suit, to which special reference Is 
hereby made for greater certainty. 

5. Petitioner shews that said Shiff has been in possession of said 
property from February Ist, 1582. deriving rents and revenue there- 
from, and continues in possession of same. 

Gth. Phat Fustace Surget diced on or about the first dav of -Feb- 
ruary, ISS2, and that your petitioners have been entitled to the }Os- 
session and chjovinent of said) property since the date of the death 
of said: Surget, viz., Feb. Ist, PSs2. 

7th. That the value of said) property largely exceeds the sum of 

one thousand dollars, and that itis worth a monthly rent of 
9 two hundred dollars, which your petitioners are entitled to 

recover from sald Shiu? from the first day of February, 1SS2, 
to delivery of possession to then: of said) premises, which the said 
Shiff has and continues to detain legally. 

Wherefore, the preniises cohsidered, petitioners pray that Arthur 
Shit be cited to appear and answer this petition after due proceed- 
Ings had: that there be judgment in their favor, deereceing them to 
be owners of the Propercyv heremabove described, and entitled to 
the possession thereof since the first day of February, ISS82: and 
petitioners further pray for judgment against said Shitf for the sum 
of two hundred dollars per month for rent and damages for use 
and occupation of said) premises from the first of February, 1SS2, 
for each and every month, with legal interest on said amounts from 
the day they are respectively due until delivery thereof, and they 
pray for costs and veneral rele, 

(Signed) BREAUXN & HALL, 


Att ys for Petitioners. 
Answer. filed April Od. TSSS. 
CATHERINE SHIELDS, widow, ete.. & a/s., 


Us, 


ARTHUR SHUIFP. 


~No, S102. Division “A.” 


6 To the honorable the civil distriet court for the parish of 


Orleans: 


Into this court comes the defendant and, reserving the benefit of 


all manner of exception, for answer savs that he denies each and 
every allegation in the plaintiffs’ petition contained which is not 
hereinafter specially admitted. 

And for answer this defendant specially denies that the petitioners 
are, as they allege themselves to be, “the nearest relatives and only 
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heirs-at-law of the late Eustace Surget, who left neither aseendants 
nor descendants,” and requires strict and legal proof thereof. 

And defendant, further answering, says that he is the owner and 
in possession of the property described in the plaintiffs’ petition by 
good and lawful title, having acquired the same at a public sale 
thereof made by the civil sheriff of the parish of Orleans on the 
third day of August, ISSO, under and by virtue of a writ of seizure 
and sale issued by the late fifth district court for the parish of Or- 
leans in suit No. 10780 of the docket of said fifth district court, 

entitled Arthur Shiff vs. Eustace Surget, and in virtue of a 
I decree of said court In said suit for the foreclosure of the 

mortgage therem mentioned of the 28th of January, 1860, 
granted by Robert P. Hunt, a former owner, upon said property in 
favor of Edward Shilf for twenty-four thousand dollars, interest, 
attorney's fees, Ke, and which mortgage the said Eustace Surget, in 
his act of purchase of the Sth April, IS6O, from said Robert P. 
Hunt, assumed and promised to pay as partof the price, said Arthur 
Shiff being the holder of the note secured by said mortgage, as the 
Whole will more fully appear from said act of the 28th January, 
1S60, and 1S April, S60, before Theodore Guvol, notary public, and 
from the record and proceedings in said suit of Arthur Shiff vs. 
Eustace Surget, No. LO7S0, and in the matter of the defendant pray- 
Ing for a monition, No. —, of the records of this court which are 
praved to — taken and considered as part hereof. 

Wherefore defendant prays that plaintiffs’ demand be rejected, 
and that there be judgment in favor of this defendant with costs, 
and for general relief, . 

(Signed) T. GILMORE & SONS, 
bor Defendant. 


Ss Motion and Bule Absolute. 
extract from the Minutes, May 25, 1885. 


CATHERINE Sitetps, widow, ete, ¢f a/., ] 
-No. S102. Division “A.” 


is, 


ARTHUR SHEFF. | 


On motionof Breaux & Hall, and for the reasons therein, itis ordered 
that defendant show canse Friday, 25th May, why the evidence taken 
should not be read and used as evidence on the trial of the case, In 
so faras the form and manner of executing said commission are 
coneerned, 

The above rule having been submitted, ts ordered to be made ab- 
solute, and said evidence used on the trial of the cause upon its 
erits. 
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Notes of Evidence Taken in Open Court before the Hon’'l A. L. Tissot, 
Judge, May 29th, 1883. Filed June 14th, 1885. 


CATHERINE SHIELDS, widow, ete., ef al., ) 
vs. >No, $102. Division “A.” 

ARTHUR SHLFP. 

Colonel Breaux offers in evidence the return of the com- 
y mission issued to Frederich Parsons, United States commis- 

sioner residing in Mississippi, the testimony specially of Cath- 
erine Shiclds, George N. Koontz, T. Otis Baker, and Stephen Dunean ; 
also offers in evidence the certificate of the death of Eustis Surget, 
vised by the American consul in Parts on the l4th day of February, 
ISS2. Next offers in evidence the act of sale of Robert P. Tlunt to 
Surget, of date April ISth, 1S60, including the certificate of recorda- 
tion. Next offers in evidenee the records of the proceedings of the 
ease of the United States against 15 Lots of Ground, the property of 
Eustis Surgett,"No. 7978 of the United States district court, and of- 
fers of then record, speelally the title of SeIZUre and deeree of con- 
demmation; the writ of pthe adjudication under it, and the 
intervention of Arthur Shiff, and the decree of distribution ; also 
offers in evidence the statement of Mr. Davies to show that the rents 
of the property since the first day of ebruary, Iss, have been 
collected at the rate of S150.00 per month. 

Note.—Detendant offers in evidence the same paper to show the 
expenses on the’ property, taxes, insurance, and repairs, during 

the same period of time. It is admitted that Mr. Shit! has 
10 been in possession of that property sinee the mashal’s sale, 

and is still in possession thereof. Date of marshal’s sale, 
May, 8565. 

It is also admitted that the value of the property exceeds 85,000.00, 

Note.—Mr. Gilmore offers in evidence the record of the suit of 
Arthur Shit? awalnst Mustis Surget, No. 205 of the docket of this 
court, and LO7S0 of the late Sth district court, including the motion 
and the judgment thereupon, the jf. fa. and return, and everything 
therein. 

Note. —Colonel Breaux objeets, on the ground that it is immiate- 
rial to this suit what Mr. Eustis Surget may have done, or what may 
have been done against Mr. Surget, alter the contiseation of that 
property. That no proceeding against Mr. Surget, who was entirely 
disconneeted with that property, can possibly effect the heirs, who 
become the owners of that property in fee-simple from the date of 
the confiscation, and) that any proceedings against him during his 
lifetime cannot eflect their title, and therefore it is immaterial and 
Irrelevant to fo any issues between the heirs and the property con- 
fiscated, and, therefore, that the whole of these proceedings are ln- 

material. 
11 Objection overruled. Bill of exceptions reserved, and his 
note taken In leu thereof. 

Note.—Mr. Gilmore oilers in evidence the sheriff's deed of sale to 
Fred. Shitl, of the 5d of August, in contirmation of the adjudication 
in August od, 1550, and now filed. 
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Same objection, same ruling, same bill of exceptions. 

Note.—Mr. Gilmore offers in evidence the tax bills of State and 
city taxes and insurance bills paid upon this property. 

Note.—Mr. Gilmore offers in evidence the recordation of the act 
of mortgage from R. P. Hunt to Edward Shiff: also the recordation 
and the certificate from the recorder of mortgages; also certificate 
of recordation of the act from Hunt to Surget; also the certificate in 
the transeript at page 21 of the reinseription. 

Note.—Colonel Breaux offers in evidence certificate of the re- 
corder of mortgages to show that neither of those mortgages were 
reinseribed from TS60 to TST). 

Note.—Defendant offers in’ evidence copy of the will of Eustis 
Surget, no objection being made to the form or want of probate. 

Note.—Colonel Breaux objects, is boing entirely irrelevant to any 

of the issues before the court. 


11s The court admits the document for the purpose of show- 
Ing that the plaintiffs are not the legal heirs of the deceased, 
but that Mrs. Surget, the widow of the cleceased, Is, 


‘lo this restriction Upon the offer defendant execpts, and issues a 
bill of exceptions, 
A true copy ef the original on file in this office, 27th February, 
LSS. 
[SEAL] bk. A. LUMINATS, 
Dy Clerk. 


The above roots OL evidenee, left out by mistake in copying the 
record, is hereby supplied. 
Marelr 3. 1SS4. 


(Signed) BREAUXN & HALL, 
(Signed) T. GILMORE & SONS, 


Alt’ ys for Defe ndants. 


|~ (\ rtiticate of I corder of Mortgage x, Oije red mn Bride nee hy Plain- 
taj. biled June Vath, USs3. 


CATHERINE SHIELDS, Widow, &ce., ef al.) No. 8102. 
iis > oe 
¢ Division “ A.” 
Ar THUR SHIFP. j — 
KvGexnr May, Recorderof Mortgages 
for the parish of Orleans, 
Office: Cor. Roval and Conti streets. 
New Or LEANS, June 2d, 1883. 
|. the undersigned, recorder of mortgages in and for the parish of 
Orleans, do hereby certify that the mortgage granted by Rh. P. Hunt 
to Edward Shit! by act before Theodore Guyol, on the 28th Jan- 
uary, IS60, and duly recorded 50th January, 1860, in book 74, fo. 
ol, ana recorded in this ollice on the ?«| day of April, 1S7%, in 
hook 176, fo. 153, does not appear from the books of this office to 
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have been reinseribed between said dates of inscription and re- 
recording, 
[ SEAL. | (Signed) GhO. GUINDUET, 
Dy Ok. 


Bw: Slate Tie Peceipt for ISs2. Otiered in Levidence by Plaintiff. 
hihed June VAth. USS. 


Srareoor Lovist ana, Parish of Orleans : 


State tuxes for [Ts82. No. POUS, fol, 2S. ee 


SITELDS ) 
vs. » No. S102. Division “A.” 
SHTEP. | 
New Onneans, Dee. 1S, 1882. 
Received of Mo Arthur Shitf one linndred and cight °°, dollars, 
gqimount of State taxes for the vear ISSZ, on the property, ete, de- 
seribed (ot) the POVCPS¢ bye read in) Hecordaee with law, 
S1OS.00, (Signed) PP. L. BOUNY., 
lox Collector. 
Nottee. 
Suit. SPOS.00 
Madorsed : 


Representutve distriet eapital in trade, ete., Sep tbare No.— — ani 
e horses & carriages, ete. ~ 
“ furaiture, ete., 
PeConre, 
1 Real estate. sare No. 132 ons wane See 


Certittd ( Op af Lust Wi?) jel li sfitpacnt of Suvget Gitered in li idence 
hi, Plaintiti, A kiled June | bli. LSSS. 
[Stamy. | 


( OPN. 


It Be it known that [. Eustace Surget, formerly a resident of 
the cityof New Orleans, Louisiana, in the United States of 
America, and ai present residing ino the citv of Bordeaux, France, 
being of sound mind and of lawtui age, do hereby constitute and 
make this my last will and testament conjotuthly with a willof same 
tenare, and written mn French. | 
[vive and bequeath to my beloved wife. Marv Atwell Surget, nee 
Linton, all my property. both personal and real estate, of whiatso- 
ever nature or deseription, located either im the United States of 
America, in Great Britain, or tn Europe, to have and to hold in her 
own right, without reserve or equivecation, simply enjoining upon 
her to pay all my just debts, if any such exist. as promptly as pos- 
sible, and to restore to lor sister, Charlotte B. Surget, all articles of 
jewelry given tome by the said sister which formerly belonged to 
her late husband, Francis Surget, or in the event of the death of 
said Charlotte B. Surget previeus to my own demise, the said arti- 


— anni 
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cles of jewelry to be sold for the benefit of the Linton family in 
Washington city. 
[ further name and appoint my said wife as sole executrix 
15 of my estate, with the recommendation that she associate 
with her, as her adviser, my good friend, William T. Martin, 
of Natchez, Mississippi, and it is my desire that she present to the 
said William T. Martin, asa souvenir of myself, my large double- 
cased independent } of a second gold watch, with my monogram on 
one side and coat-of-arms on the other. 

This signed and executed by me, in the city of Bordeaux, France, 
this eleventh day of July, A.D. cighteen hundred and seventy-two, 
all former wills heretofore made and written by me being hereby 
revoked. 

(Signed) kK. SURGET. 
Codiedl. 

| hereby forcibly enjoin upon my dear wife, or should she not be 
living at the time of my own demise, upon my natural hetrs, to 
make Immediately unto Arthur Shitf of the eitv of New Orleans, 
Louisiana, a clear and valid tithe to certain property situated on 
Rampart street, in that city, and conveyed to him by me by notarial 
act executed by me before T. O. Starke, notary public, in the city of 
New Orleans, on the ISth July, 1866, the confiscation laws of the 

U.S. Government having deprived Mr. Shiff up to the pres- 

lt) ent time of the full enjovment and possession of said prop- 

erty, Which is justly his, it having been my fixed and honest 

Intention to make hima good and valid) tithe to the said property. 

This done and signed by me, this twelfth dav of November, 1S79. 
(Signed) MK. SURGET. 


I, the undersigned, notary public at Bordeaux, France, do certify 
and attest that the present copy of the will and testament of Mr. 
Mustace Surget is conformable to the original, depos-ed in WV ar- 
chives, and that all men can have porfeet contidence therein. 

Bordeaux, 14 dav of February, Pss2. 


[SEAL] (Signed) LIREAU, NP. 


Vu pour leg/s/ation de la signature de M. Lireau, notaire, par nous 
juge au tribunal de premiere instance de Bordeaux, delegué par 
monsieur le president. 

Bordeaux le 14 Fevrier, 1SS2. 


fr. s.] Signe. CALUE. 


UNITED Srates ConsuLate, BoRrDEAUX. 
[ do hereby certify that the annexed seal and signature are those 
of Calue, judge of the tribunal of the tirst instance of Bordeaux, 
ly France, and that to all official aets thus attested full faith 
and credit are and ought to be eiven. 
Witness my hand and official seal this fourteenth day of Febru- 
ary, eighteen hundred and eighty-twoe. 
[ros] 9 (Signed) GEO. W. ROOSEVELT, 
Tnited States Consul. 
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Tne STATE or Misstssipr1, Adams County: 


I, Ailison H. Foster, clerk of the chancery court of said county, 
do hereby certify that the foregoing is a true and perfect transcript 
of the copy of the original will and codicil thereto of Eustace Surget, 
late of Bordeaux, France, deceased, as the same remains on file (but 
wot vet probated) in my oflice. 

Witness my hand and the seal of said court, at the city of Natchez, 
this Ist day of June, A. D. 1885. 

[SmAL. | (Signed) ALLISON H. FOSTER, Clerk. 


( liftcate of Death of Eustace Surget. Offered in Evidence by Plaintiff 
biled June 5th, USS3. 


Departement de la Garende. No, ordre ——. lere section No. 169. 
Mairie de la ville de Bordeaux. 


[Timbre] SURGET, EUSTACE. 
18 Etat Civil.—Extrait. ; 


Du registre des actes de decés de Van 1SS2. 

he oremicr Féyrier, mil luit cent quatre vingt-deux, A quatre 
heures du soir, pardevant nous, adjoint duo maitre dela ville de Bor- 
deaux, délégue pour remplir les fonetions Votlicier de Vetat civil, ont 
comparu les sieurs Fernaud Barrevre, age de trente luite ans, em- 
plov. rue de Lyon, 67, et Frangois Monbauche, age de quarante 
deux ans, cmplové rue Cateos, 5, lesquels nous ont declare que Eustace 
Surget, dge de cinguante uno ans, matif de Natchez, Mississippi, 
(Etats-Unis), proprictaire, epoux de Mary Atwell Linton, fils de Fran- 
cois Surget et de Elise Dunbar, son époux, est décede ce matin a 
enze heures, rue de la Course, 115. 

Lecture fatte du present, los COnparant ont signe avec Hotis. 

Signe au registre: F. Barreyvre, FL Monbauche & adjoint de maire, 
ChheeGradeu, . 

Pour extrait conforme au revistre, delivre en Hotel de ville de 
Bordeaux, le dix Fevricr mil uit cent quatre vingt deux. 

Ioudjoint au Maire, 
[SEAL. | (iene) CLGADEU, 


1) Vu pour legalisation de la signature de Mr. Gadeu, adjoint, 
par nous jage du tribunal de premiére instance de Bordeaux, 
delegue par Mr. le president. 
(Signe) CALVE. 
Nota.—Le present acte doit étre legalise par le president du tribunal 
civil pour servir hors du departement cette legalisation cofite 25 cen- 
tines en sus des frais ci-apres, 
Le pe Nae ARAM en a Re ME ORR GT Te 
Droit dexpedition ce sii oat: sain: amen sake iain italia 4) 


(en en Le Sener: ae Meine Memerman on: wre 9 30) 


{ 
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Commission. Offered in Evidence by Plaintiff. Filed June 5th, 1883, 
Civil District Court for the Parish of Orleans. 


CATHERINE SHIELDS, Widow, KC., ) 
vs. -No. 8229. Civil District Court. 
Noan Reppick CoTTren « al. j 


CATHERINE SHIELDS et als. ) 
vs. -No. 8102. 
ARTHUR SHIFF. ) 


The State of Louisiana to Frederick Parsons, a Louisiana commis- 
sfoner, residing at Natchez, Miss., Greeting : 

Know ve, that we, reposing confidence in your prude nee and fidelity, 

do by these presents give unto you authority diligently to 
20) examine all witnesses whatever, as well on the part of the 

plaintiff as of the defendant, in a certain suit now pending in 
the civil district court for the parish of Orleans, wherein Catherine 
Shields ef als. are plaintiffs and Arthur Shiff is defendant. 

Witnesses: T. Otis Baker, Geo. W. Kountz, Catherine Shields, and 
Stephen Duncan, Natchez, Miss. 

Therefore we desire you that at certain times and places, by you 
to be appointed for that purpose, you cause the said witnesses to 
come before vou, that you then and there examine them apart upon 
their respective corporal oaths, first taken before you upon the Holy 
Evangelist, that vou reduce their examinations to writing, and cause 
the witnesses to sign the same, and when you shall so have taken 
them that vou send the same, with this commission, closed up under 
your seal to us, in our civil district court, in the city ‘of New Orleans, 
without delay. 

Witness the Honorable A. L. Tissot, judge of said court, this 12th 
dav of April, in the year of our Lord one thousand eight hundred 
and cighty-three, and in the 107th year of the Independence of the 
United States. 

(Signed) GEO. P. CAZELAR, 
Dy CVk. 


21 Tuterrogatories Propounded to Stephen Duncan & als., Annexed to 
Commission, & Offered in Evidence by Plaintiff. 
Civil Dist. Court. 
CATHERINE SHIELDS & als. ) 
rs. | -No. 8102. Division “A.” 
ARTHUR SHIFF. 

Interrogatories propounded to T. Otis Baker, George W. Kountz, and 
Catherine Shields, and Stephen Duncan, witnesses re siding in 
Natchez, Mississippi, the answers thereto to be used in evidence 

on the trial of the above-entitled cause : 


Interrogatory Ist. What is your full name, age, and residence 
Interrogatory 2d. Did you ever know Eustace Surget, late a rv -i- 
dent of Natchez, Mississippi? If so, state how long you have known 
2—097 
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him. Whether vou knew his father and mother, and whether they, 
or either of them, are living now, or were living on the Ist Feb., 
Issz, & whothey were? Whether be was ever married, and whether 
he left children of lis marriage or descendants ? 

Interrogatory 3d. If vou say that he left no descendants, and that 
hic father and mother were both dead at the date stated, then state 

Whether you know lis collaterals, by which we mean hits 
22 brother and sisters, ifany. Whe they were: whether living 

or dead on Feb'y Ist, 1882, and if dead, whetherany children 
of such brother and sisters were living at said date? Tf any, state 
who they were & whose children. : 

Interrogatory Ath. ff Vou say that le had Sisters, state Whom each 
one of cacm married, 

[nterrogatory oth. Do vou know what has become of said Eustace 
Surget? Where was he in the carly part of ISs2, and what then 
became of him ? 

lnterrogatory 6th. Do vou know whether the said Eustace Surget 
had, or was reputed to have, property in the city of New Orleans, 
State of Louisiana, in TS61, and thereafter? Tf vea, what became of 
it, and what was said to have become of it? 

Special interrogatory to Stephen Duncan, Esq.: Do you know any- 
thing of the death of Eustace Surget ? If Vea, state all Vou know 
about it, and how vou know it. 

[nterrogatory Sth. To ell the witnesses: This a suit instituted by 
the heirs-at-law of Eustace Surget to recover certain property situ- 

ated in’ New Orleans, formerly belonging to him, and con- 
23 fiscated at the suit of the United States Government under 

the act of Congress of July 17, 1862, and vou are hereby re- 
quired to state all facts within your knowledge thaeat hav aid them 
In their suit the same as if specially interrogated in reference to such 
facts. 

(Signed) BREAUN & TALE, 

Atforneys for Plaiutifis. 


Apr. i, "Sd. 
Agree mont, 


It is agreed that a commission to take the depositions of above- 
named witnesses shall issue, directed to) Frederick Parsons. a Lou- 
Istana commissioner, residing at Natchez, Mississippi, and that the 
ailidavit of materiality of testimony is waived. 

(Signed) T. GILMORE & SONS, Aiy-. 


Objections of Defi ndant. 


CATHERINE SHIELDs et al. 
Us, -No. S102, 
ARTHUR SHIFF. 
The defendant, reserving the benetit of all legal objections to the 
Interrogatorics propounded to the above-named witnesses, and prar- 
ticularly objecting to their 6th interrogatory as tending to prove 
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title to real estate by parol — propounds the following cross-inter- 
rogatories : 
24 1. What is vour business ? 
2. Were vou related to Eustace Surget, and in what 
degree ? | 
o>. When did vou last see him? 
4. Was he married more than once, and to whom, or when was 
such marriage dissolved ? 
® Did he have a last will and testament, and where is the same, 
Or a duly certified COPY of it: have vou seen it? 
Oth. Give the names and ages of all the collateral kindred of 
Hustace Surget, their residence, ages, and occupations. 
7. Tlow do you know the faets to which vou have testified ? 
Sth. State nothing except from your own personal knowledge. 
(Signed) T. GILMORE & SONS, 
for Def't. 


De positions of Cathe reine Shi lids. I (Htis Bak i. Stephen Dunean, (reo. 
WOW. Noonts. Offered in Evidence by Plaintiff. Filed June oth, 1888. 


C\THERINE SHIELDS ¢f al, 
vs, -No. S102. 
Anruur Suir. j 


The deposit ons of Catherine Shields, T. Otis Baker, Stephen 
2.) Prmenn, ane Creorge W. Koontz, witnesses on the part of 
plaintiffs im tie case of Catherine Shields ef o/s. es. Arthar 
Shifl, Noo StO2, now pending in the civil district court of the State 
of Louisiana, for the parish of Orleans, division “A” 
ln pursuance of the foregoing and annexed commission to me 
directed by the clerk of said court, did. at my office, in the city of 
Natchez, State of Mississipp, cause said witnesses to come before He, 
as follows: Catherine Shields, April 25th, Iss: T. Otis Baker and 
Stephen Duncan. April 26th, PSs3.and George W. Koontz on May 
Sd. ISS3: and said withesses, after having been by me duly sworn 
on the Holy Mvangelists to testify the truth, the whole truth, and 
nothing hut the truth, in answer to interrogatories and cross-inter- 
rogatories read to them: by me. and which titerrogatories and cross- 
interrogatories were received by me with said commission and are 
hereto annexed and returned with said commission and these depo- 
sitions, testified as follows, to wit: 
Answer to interrogatory Ist: My name is Catherine Shields; I 
din siXNtv-six vears of age: residence, Adams county, State of Mis- 
SIsspp. 
4) Answer to interrogatory 2d: [ knew him all his life; he 
Was mv brother: his father and mother were my parents; 
they were both dead on the Ist of February, 1882; he was married 
twiee, but left no children: he never had anv children. 
Answer to interrogatory Sd: L knew his brothers and sisters: they 
were Inine also: they were Fra-cis Surget, Lenox Surget, Jane Surget, 
Sarah Surget, and Catherine Surget, now Shields (myself): these 


12 CATHERINE SHIELDS ET AL. VS. ARTHUR SHIFF. 


brothers and sisters are all dead on the Ist February, 1882. Francis 
Surget left no descendants; Lenox Surget never was married ; Jane 
Surget married Ayes P. Merrill; she died in 1866, leaving the follow- 
ing-named children: Catherine Merrill, Anna Maria DeBarry, Dunbar 
Merrill, Jennie Merrill, Aves P. Merrill, Francis Merrill, Surget Mer- 
rill; Sarah Surget married Alfred V. Davis, and died leaving the 
following-named children: Alfred V. Davis and Lillie V. Davis. 

Answer to interrogatory 4th: Jane Surget marricd Ayes P. Mer- 
rill; Sarah Surget married Alfred V. Davis; I married G. Bb. 
Shields. ! 
Answer to interrogatory 5th: He died in Europe: he was 

it Boredeaux, France, in the early part of 1882; he died there 
on February Ist, 1S82. 
Answer to interrogatory 6th: Yes; 1 knew he had property in 
New Orleans, La., in IS61,and afterwards | heard that it was contis- 
cated by the United States after the occupation of the city of New 
Orleans by the Federal forces. 

Answer to Interrogatory 8th: IT have, I think, stated all I know 
about the matter. 

Answer to cross-interrogatory Ist: Land holder. 

Answer to X interrogatory 2d: [Tam lis sister. 

Answer to X interrogatory 3d: In 1876. 

Answer to X interrogatory 4th Ile was married twice: he first 
married Mrs. Flowers, the marriage was dissolved in Ts6: he after- 
wards married a Miss Linton; that marriage was dissolved by lis 
death. 

Answer to X Interrogatory 5th: T have been informed that he left 
a will, but I have never seen it; Ido not know where it is ora 
copy of it. 

Answer to XN interrogatory 6th: [f by collaterals, ts meant his 
brothers and sisters, and their descendants, | have answered that 

fully in answer to direct Interrogatory. 
28 Answer to X interrogatory 7th: My answers are made 
from ny own personal knowledge. 

Answer to X interrrogatory Sth: [ lave not. 


(Signed) CATHERINE SHTELDS. 


The further taking of depositions in this cause is adjourned to 
April 26, ISS5, at 12 neon. 
Witness my hand April 25th, 1583, at 3 p.m. 
(Signed) PRED. PARSONS, 


’ . : 
Con niissroner. 


APRIL 261i ISS3, 12 Noon. 
T. Ors BAKER, sworn: 
Answer to interrogatory Ist: My name is Thomas Otis Baker: 
my age, thirty-nine vears: residence, Natchez, Miss. 
Answer to Interrogatory 2d: | did know Eustace Surget, formerly 
. » | . . . . . . 
a resident of Natchez, Miss., but more recently aresident of Bordeaux, 
France. [ was acquainted with him from my boyhood, and had 


Oc. 
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intimate business relations with him from the year 1876 to the day 
of his death, having been during said last-mentioned period his 
general agent and attorney in the United States. I was 
29 acquainted with his father, but not with his mother. His 
~ father was Captain Frank Suget, and his mother Eliza Surget. 
lis said father and mother are not living new, and were not living 
on the Ist February, ISs2. I know this from not having seen them 
fora great many vears, and from the inscriptions on the tombstone 
In the family burving-ground, and from the records of the probate 
proceedings upon their estates in the office which is now known as 
the clerk of the chancery court of Adams county, State of Miss. I 
know that Mr. Eustis Surget lias been once married, and 1] have 
heard that his last marriage was a second marriage. | have never 
known or heard of his having any children by either marriage, and, 
of course, of no descendants. 

Answer to interrogatory 5d: Not being related to Ins family, 1 
cannot say that [have any personal knowledge of its genealogy, but, 
from Knowledge derived from general notoriety and repute, and from 
declarations of members of the family, made in connection with other 
proceedings than this, | could say that he had two brothers and three 

sisters. The two brothers were Francis and Lenox Surget; 
ot) both died prior to February Ist, S82, leaving no children 

or descendants of them. Ilis sisters were Jane, Sarah, and 
Catherine Surget. Jane married A. PL Merrill, Jr, and died) prior 
to February Ist, ISS2, and left surviving her seven children, now 
living, named Catherine C. B. Merrill, Anna Maria Merrill, now the 
wite of HL Abert DeBarry : Dunbar S. Merrill, Jane S. Merrill, Aves 
I. Merrill, Praneis So Merrill, and FE. Surget Merrill. Sarah Surget 
married Alfred Vo Davis, and dted prior ly February Jt ISS2, leav- 
Ine surviving her two children, now living, named Alfred V. Davis, 
Jr. and Lillie Davis. Catherine Surget married Gabriel b. Shields, 
and is new living. 

Answer to interrogatory 4th: DT have answered this fully in answer 
ter rnite PrOgalory oad, 

Answer to interrogatery 5th: Eustace Surget is dead, having de- 
parted this life on the Ist day of February, 1Ss2. Tle was then, and 
had been forsome time prior thereto, inthe city of Bordeaux, France. 
My knowledge of the fact of his death at the said time and place is 
derived principally from authenticated copies of the record of 

proceedings of the tribunal of first instance at Bordeaux, in 
ol connection with the opening, registering, and filing of his 

olographic will and testament, which were sent to me to be 
used in probating his said will in this country, some of which copies 
are now on file in the office of the clerk of the chancery court of 
Adams county, Miss. 

Answer to interregatory 6th: TL have no knowledge of Eustace 
Surget owning property in New Orleans In 1S61, or thereafter, ex- 
cept What [have derived from: common report, and some allusions 
to it in his dast will and testament. From these it would appear 
that he did own some property in New Orleans in or about said 
vear, and that it was confiscated. 
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Answer to interrogatory Sth: I know nothing more than what I 
have already stated in answer to the preceding interrogatories, 
Answer to cross-interrogatory Ist: Attorney-at-law. 
Answer to cross-interrogatory 2d: Twas not related to Eustace 
Sureet. 
Answer to X interrogatory Sd: [last saw him in the fall of 1876, 
When he was ona short visit to this country, 
2 Answer to NX interrogatory 4th: T know nothing more as to 
his marriages than what [ have stated in answer to direct 
Interrogatory 2d, except that lis last marriage was to Mary Atwell 
Linton, Who still survives lim. 
An-ewer to X interrogatory oth: Col. Eustace Surget left a last 
Will and testament, the original of which was deposited, and, | be- 
lieve, stu is deposited, with Mr Lerian, notary public in Bordeaux, 


France, and a duly certified copy of it is still on tile in the office of 


the clerk of the chancery court of Adams county, Miss. I have 
never seen the original, but have seen said certified copy. 

Answer to X interrogatory Gth: | know nothing more on the sub- 
ject of Eustace Surget- collateral kindred than what T have stated 
In answer to Interrogalory el, except that the residences of the prer- 
ties therein named sre, PE believe, about as follows: The legal resi- 
dences of Mrs. Catherine Shiclds, Miss Catherine Merrill, Miss Jane 
Merrill, Francis L. Merrill, Surget) Merrill, and Dunbar L. Merrill 
are, | believe, in the county of Adams and State of Mississippi, al- 

though —T think Francis LL. Merrill and Surget Merrill are 
33 away from home at present: Aves P. Merril is, 1 think, im 

New York city, but whether he has acquired a legal residence 
there or not To do not know: Ann Maria DeBary resides, [ believe, 
In Antwerpt, Beleitmi: Alfred V. Davis, Jr, and Miss Lillie Davis 
have their legal residence, To believes in the parish of Concordia, 
State of Lotuistana. 

Answer to X iaterrogatory 7th: For convenience, and to save re- 
versing all the matters referred to in this cross-interrogatory, T have 
stated the sources sud nature of my knowledge of the several facts 
In mV answers to the direct interrogatories, 

Answer to X interrogatory Sth: T have obeved this injunction as 
far as possible. 

(Signed) T. OTIS BAKER. 


STEPILEN DUNCAN, sworn: 


Answer to Interrogatory Ist: Stephen Duncan; age. 47 years; resi- 
dence, New York city. : 
Answer to Interrogatory 2d: 1 did know Eustace Surget; [have 
known him since my childhood; 1 knew both his father and mother; 
his father was Captain Francis Surget; his mother was Eliza 
od Surget, born Dunbar: both diced some time prior to Febru- 
ary Ist, ISs2: Eustace Surget was twice married, but left no 
issue by either marriage. 
Answer to interrogatory Sd: [know all his brothers and sisters : 
there were two brothers and three sisters, namely: Francis, Lenox, 
Catherine, Jane, and Sarah: Catherine was the only one surviving 
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on February Ist, 1882; Francis had no children; Lenox was never 
married; Jane left four sons and three daughters, namely : Dunbar, 
Aves, and Francis and Surget, Catherine, Annie Maria, and Jennet; 
Sarah left a son and daughter, Alfred and Lillie. 

Answer to interrogatory 4th: Catherine married Gabriel B. 
Shields; Jane married Aves P. Merrill: Sarah married Af’d B. 
Davis. 

Answer to Interrogatory 5th. Eustace Surget died at Bordeaux, 
France, on first February, 1882. 

Answer to interrogatorv 6th. [ knew that Eustace Surget had 
property In New Orleans in IS61; T heard that it had been confis- 
cated during the war; I have no knowledge what fina-ly became 

of it. 
be) Answer to special interrogatory to Stephen Duncan: I knew 
that Eustace Surget was dangerously ilin December, 1881, 
when I was in France, and [I saw a cablegram here in’ Natchez on 
the first February, ISs2, announcing his death; this fact was con- 
firmed by subsequent letters to me from friends and relatives abroad. 

Answer to interrogatory Sth: I know of nothing that can assist 
the heirs in the suit referred to. 

Answer to cross Interrogatory Ist: Tam a cotton planter. 

Answer to X interrogatory 2d: 1 was the second cousin of Eustace 
Surget. 

Answer to X interrogatory Sd: [last saw lim in Oct., PS7#. 

Answer to X interrogatory 4th: [le was twice married; first toa 
Mrs. Flower; 2d, to Miss Mary Linton. I do not know when the 
first marriage was dissolved: the second was dissolved ly his death. 

Answer to X Interrogatory oth: LT heard that he left a last will 
and testament, but do not know where it is deposited. nor have 1 
ever seen It. 

Answer to X interrogatory 6th: The kindred of Eustace Surget 

ix too numerous that PE canmot enumerate them, except so far 
ob as stated in my answer to interregatery Sd in direct examl- 
nation. 

Answer to X interrogatory 7th: | know the facts partly from au- 
thentie reports, but mainly from my own personal knowledge. 

Answer to X interrogatory Sth: TD have endeavored to confine 
mveelf to such facts as were known to me personally, 


s. DUNCAN. 
The further taking of testimony in this behalf is adjourned to 
May 2d, 1585, at 12 noon. 
(Signed) PRED. PARSONS, 
Comr La. in Miss. 
May Sp. 1SS5, 12 at noon. 
GEORGE W. Koontz sworn: 
Answer to interrogatory Ist: My name is George W. Koontz; my 
age 31 vears; residence, Natchez, Miss. 
Answer to interrogatory Sd: Tknew Eustace Surget; knew him 
all my life. I did not know his father and mother; Tam informed 


———_— 
——— 
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that they are both dead. He was married twice; he left no chil- 
dren by either marriage. 

Ans. to interrogatory 3d: I never knew his brothers; I knew his 

sisters; Catherine, Sarah, and Jane were their names: they 
od were all dead on February Ist, ISS2, except his sister Cathe- 

rine. Sarah left surviving her on the first February, 1582, 
Alfred and Lillie; Jane left surviving her Catherine, Maria, Dun- 
bar, Jennie, Avres, Surget, and Frank. 

Answer to interrogatory 4th: Catherine married Gabrell  B. 
Shields; Sarah marricd Alfred V. Davis; Jane married Ayres P. 
Merrill. 

Answer to interrogatory 5th: From information [T believe him to 
be dend in the early part of 1882. T believe he was in Bordeaux, 
lrance, when [| was informed he died. 

Answer to interrogatory 6th: Eustace Surget was reported to have 
had property in New Orleans, La., in TS61L; it was said to have been 
confiscated by the United States Government. 

Answer to interrogatory Sth: [can state nothing further in re- 
vard to the matter, 

Answer to X Interrogatary Ist: Bank elerk. 

Answer to X interrogatory 2d: 1 was not related to Eustace 
Surget. 

Auswer to X interrogatory 3d: In the fall or winter of IS76., 

Answer to X interrogatory 4th: T believe he was married 

35 twice: he was tirst marricd to Mrs. Flowers: divorced from 

her: Tcannot give the date; afterwards, in fall of TS76, he 

marricd a Miss Mary Linton; that marriage was dissolved by lis 
death. 

Answer to X interrogatory 5th: T do not know to my own per- 
sonal knowledge that he lefta last will and testament. [ have never 
seen it. TP have been informed that he left a last will and testament, 
however. 

Answer to X interrogatory 6th: Unless my answer to cliicf inter- 
rogatory third covers this question, T cannot answer it, as [do not 
know. 

Answer to X interrogatory 7th: T have stated the facts as | knew 
them, or have stated that my knowledge was assumed from infor- 
mation received, 

Answer to X interrogatory Sth: If [ lave, [ have so stated. 

(Signed) GEO. W. KOONTZ. 


All of which foregoing testimony [I reduced to writing myself, 
and each of said witnesses, after having their testimony read over 
to them, signed the same in my presenee, at the place and on the 

dates in the eaption mentioned. [further certify that said 
os) depositions were taken by me on the dates in caption hich- 

tioned, between the hours of ten a.m. and 3° p.m. of said 
days, and that said witnesses were examine- s-parate and apart from 
each other. 
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7 In testimony whereof, I have hereto set my hand and affixed my 
official seal, this May 3d, A. D. 1883, at Natchez, Miss. 
| [SEAL. | (Signed) FRED. PARSONS, 


Commissioner for Louisiana in Mississippi. 


Act of Sale of Robert P. Hunt to E. Surget. Offered in Evidence by 
Plaintiff. Filed June 1Ath, 1883. 


SHIELDS 
vs. » No. 8102. 
«<= SHIFF. 


Unirep States oF America, State of Louisiana : 


Le it known that on this eighteenth of the month of April, in the 
vear of our Lord one thousand eight hundred and_= sixty, and 
of the Independence of the United States of America the eighty- 
fourth— 

40 Before me, Theodore Guyol,a notary public, duly commis- 
sioned and sworn for the parish of Orleans, State of Louisi- 
ana, and in presence of the witnesses hereinafter named and under- 
signed, personally appeared Robert P. Hunt, residing in this city, 
who declared that he does by these prese nts grant, bargain, sell, 
assign, convey, transfer, and deliver, with all legal warranties, unto 
Eustace Surget, of the city of Natchez, State of Mississippi, here 
present, acce pling, and ae ‘knowledging de livery and possession— 
‘ss Ist. A lot of ground, situate in the second district of this city, in 
the square bounded by Rampart, Basin, Conti,and Bienville streets, 
and designated as lot No. five of sguare No. seven, on a plan drawn 
by the city surveyor on the 12th May, 1819, and deposited in the 
oflice of M. De Armas, late notary in this city; the said lot meas- 
ures thirty -two feet ten inches front on Basin street by one hundred 
and twenty feet in depth, running through from strect to street. 
2d. A lot of ground situate in the same square, adjoining the one 
above described, and measuring, in French measure, thirty-three 
feet three inches, more or less, front on Rampart street, a like front 
on Basin street, and one hundred and twenty feet in depth, 


4] running through from street to street. 
od. A lot of ground situate in the same square, designated by 
a the No. seven on the above-mentioned place, and having, in French 


measure, thirty-one feet front on cach of Rampart and Basin streets, 
by a depth of one hundred and twenty feet, ranning through from 
strect to street. 

4th. And a lot of ground situate in the same square, designated 
by the No. six on the above-mentioned plan, and measuring thirty- 
one feet front on each of Rampart and Basin streets, by a depth of 
one hundred and twenty feet, running through from street to street, 
all French measure. 

Sth. Together with the buildings and improvements on the said 
lots of ground, and all the rights, ways, privileges, and appurte- 
nances thereunto belonging or in anywise appertaining. 

The property firstly and se ccondly described was purchased by ghe 


| pT 


Sate nos 
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said Hunt from Robert J. Ward, by an act passed before P.O. Stark, 

notary in this citv,on the 19th January, 167: and that thirdly and 
fourthly deseribed was purchased by him from John Edgerton, 

42 by act passed before ‘T. Lavton, notary, on the 350th day of 
November, 1855. 

To have and to hold the said described property unto the said 
purchaser, his heirs and assigns, forever. And the said vendor does 
sereby cede and transter unto-the said purchaser all the rights and 
actions of warranty to which he himself is or may be entitled 
against all the former owners or proprictors of the property herein 
conveyed, subrogating the said) purchaser to the said rights and 
actions, to be by him enjoved and exercised in the same manner as 
thev might have been left by the said vendor. 

This sale is minde and accepted for and im consideration of the 
price and sum of sixty thousand dollars and interest, payable as 
heremmatter set forth, in deduction of which the said purchaser has 
paid the sum of ten thousand one hundred dollars in ready money 
to the said vendor, who acknowledges the receipt thereof and grants 
acquittance for the same. 

And in further deduction of said) price the said) purchaser has 
given and furnished his two several promissory notes for the sum 
of five thousand dollars each, drawn to the order of and = cndorsed 

by himself, dated this dav, bearing interest at the rate of eight 
433 per cent. per annum from date until paid, and made payable 

on the first day of October, eighteen lundred and sixty, 
Which notes, after having been paraphed by me, notary, identify 
them with this act, were delivered to the said vendor, who acknowl- 
edged the receipt thereof. 

And in order to secure the full and final payment of the said 
note in capital and interest the property above described remains 
specially mortgaged and lvpothecated in faver of the satd vendor, 
and in favor of any ¢ ther holder or holders of satd totes, the said 
purchaser pronusing and binding himself not to sell, alienate, or 
encumber the said property to the prejudice of this act. 

And, in final settlement and liquidation of said) price, the said 
purchaser does hereby assume and bind himself to pay and take 
up at maturity, in place and stead of said vendor, and to lis entire 
acquittance, the following-described promissory motes, secured by 
mortgage on the above-described property as hereinafter set forth, 
to WIt: 

Ist. Two promissory notes drawn by the said Tlunt to the order 
of and endorsed by himself, dated on the first dav of December, 

eighteen hundred and fifty-five, one for the sum of fifteen 
A4 thousand dollars, pavable live Vears after date, and the other 

for the sumvof nine hundred dollars, payable on the first day 
of December, eighteen hundred and sixtv, which said notes were 
given by the said Huntin part payment for the property thirdly 
and fourthiy above deseribed, and are secured by mortwage thereon 
in favor of Jolin Edgerton, his vendor, by act passed before Thomas 
Lavton, notary, on the 50th November, 1855. 
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2d. And six several promissory notes, also drawn by the said 
Hunt to the order of and endorsed by himself, dated on the twenty- 
eight- day of January last, bearing interest at the rate of eight per 
cent. per annum from maturity until paid, and made payable at the 
Bank of Louisiana, in this city, as follows: Four for the sum of five 
thousand dollars each, payable two on the fifteenth and two on the 
twenticth of January, eighteen hundred and sixty-two; and two for 
the sum of two thousand dollars each, pavable on the twenty-fifth 
day of the same month and vear, which notes are secured by mort- 
gage on the whole of said deseribed property in favor of Edward 
Shiffby an act passed in this office on the 28th day of January 

last. 
1.) Which said two mortgages are hereby assumed by the said 

purchaser to the extent of the notes above described, binding 
himself to fulfil and comply with all the conditions and clauses 
therein contained, and particularly with the obligation taken by the 
said Hunt, to keep the buildings on the said property constantly in- 
sured against loss by fire te an amount not less than twenty thou- 
sand dollars, and to transfer the policies of insurance unto the said 
Shih until the fall and final payment of the six notes lastly above 
described and secured by mortgage in his favoras hereinafter stated. 

All taxes due on the said property have been paid, according to 
the proper receipts exhibited to me, notary, and tt is free from en- 
culibrances, as appears from the annexed certificate of the recorder 
of morteawes, with the exception, first, of the mortyage granted by 
the said Tlunt by act passed before T. Layton, notary, dated 30th 
November, 1855, in favor of Jolin Edgerton, to secure the payment 
of twenty-cight thousand dollars of canital and four thousand five 
hundred dollars of interest: which mortgage is now reduced by pay- 
ment of thirteen thousand dollars on said capital and eighteen hun- 

dred dollars on said interest. 
It} Yd. And of the iertyrage eranted ly the said Hunt in favor 
of Edward Shith by act passed in this office on the 28th day 
of January last to secure the payment of the twenty thousand dol- 
lars interest and costs. 

And new to these presents came and intervened Samuel L. Moss, 
of this city. who declared that he had received from the said Robert 
P. fant tall pavment of two several promissory notes, which have 
been exhibited te me, notary, duly cancelled, beth drawn and en- 
dorsed by him, the said Hunt, for the sum of nine hundred dollars 
each, dated on the first dav of December, eighteen hundred and fifty- 
five, bearing interest at the rate of eight per cent. per annum from 
maturity until paid, and made payable on the first day of December, 
IS5S. and first of December, 1899, and both secured by mortgage In 
favor of John Edgerton, as above set forth. 

In consideration of which payment the said intervenor does hereby 
erant a fall release and discharged of the mortgage securing the 
same, fully authorizing and empowering the recorder of mortgages 
for this city to erase the same from his records, 
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47 Affidavit Annexed to Act of Sale. 


And now to these presents personally came and appeared Madam 

Sallie Ward, of lawful age, wife of the said Hunt, who, after having 
taken cognizance of the foregoing act, which I, the said notary, 
arefully read and explained to her, declared and said that she ap- 
prove and ratify the same, and that it is her wish and intention to 
release in favor of the said purchaser the property herein described 
from the »matrimonial, dotal, paraphernal, and other rights, and 
from any claims, mortgages, or privileges to which she may be en- 
titled, whether by virtue of her marriage with her said husband, or 
otherwise. | 

Whereupon T, the said notary, did inform the said lady, apart and 
out of the presence and hearing of her husband, that by the laws 
of this State the wife has a legal mortgage on the property of her 
husband, first, for the restitution of her dowry, and for the rein- 
vestment of the dotal property sold by her husband, and which she 
brought in marriage, reckoning from the celebration of the marriage; 

secondly, for the restitution and reinvestment of the dotal 
48 property by her aequired since marriage, whether by sue- 

cession or donation, from the day the succession was opened 
orthe donation perfected ; thirdly, for nuptial presents; fourthty, 
for debts by her contracted with her husband: and. fifthly, for the 
amount of her paraphernal property alienated by her, and received 
by her husband, or otherwise disposed of for his individual interest, 
That in making her intended renunciation she would deprive her- 
self irrevocably and forever of all rights of reclamation against the 
property herein described, whether under mortgage privilege or 
otherwise. 

And the said lady did thereupon declare unto me, notary, that 
she was fully aware of and acquainted with the mature and extent 
of the matrimontal, dotal, paraphernal, and other rights and privi- 
leges thus secured to her by law on the property of ler said lus- 
band, and that she, nevertheless, did persist in her intention of re- 
nouneing, and does formally renounce, not only all the rights, clans, 
and privileges hereinbefore enumerated and described, but all others, 
of any nature or kind whatever, to which she is or may be entitled 

by any laws now or heretofore in force in the State of Louisiana. 
4) And the said) Robert PL Hunt, being now present, aiding 

and authorizing the said Mrs. Hunt in the execution of these 
presents, she, the said lady, did again declare that she did and docs 
hereby make a formal renunciation and relinguishment of all her 
sald matrimonial, dotal, paraphernal, and other rights, claims, and 
privileges, in favorof the said purchaser, binding herself and her heirs 
at all times to sustain and acknowledge the validity of this renun- 
clation. 3 

Thus done and passed in my office, the day, month, and vear 
first above written, in the presence of William G. Latham and Paul 
Abat, witnesses of lawful age, domiciliated in this citv, who here- 
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unto sign their names with the parties, and me, the said notary, 
after the re ading the whole. 
(Signed) : SALLIE WARD HUNT. 
RK. P. HUNT. 
kb. SURGET. 
L. MOSS. ‘ 
W. G. LATHAM. 
PY. ABAT. 
THEO. GUYOL, NP. 


The foregoing is a true copy of the original act extant in the 
registers of Theodore Guyol, late notary public, Which are ino my 
possession and custody as his successor in office. 

(Signed) FELIX, McCULLOCH, 
; Not. Pub. 
New Orleans, April 10th, 1865. 


Du (' rtificate of Ie cordation Annercd to Act of Sale A Offered Ty) 
Bride nes hy Plaintiffs. 


I, register of convevances, certify. that the foregoing act has been 
recorded in my oflice on the 20th April, 1860, in book No. 54, folio 
114), 

(Signed) RELIXN, MceCULLOCH, 
Register. 
New Grleans, April 15, 1865, 


Act of Mortgage. R.P. Tlunt to Edward Shiff. Offered in Evidence 
hy Plaitif & Filed June 1Ath, 1885. 


SHIELDS 
rs. - No. S102. Division “ A.” 
SHIFF. 


Uxirep States of America, State of Louisiana: 


Be it known that on this twentyv-eighth day of the month of Jan- 
uary, in the vear of cur Lord one thousand eight hundred and sixty, 
and of the Independence of the United States of America the eighty- 
fourth, before me, Theodore Guyol, a notary public, duly commis- 
sioned and sworn for the parish of Orleans, State of Louisiana, and 

in the presence of the witnesses hereinafter named and un- 
51 dersigned, personally appeared Robert P. Hunt, residing in 

this ety, who declared and acknowledged that he is truly 
and justly indebted unto Edward Shiff, also of this citv, in the full 
sum of twenty-four thousand dollars, for which he has given and 
furnished his six several promissory notes drawn to the order of and 
endorsed by himself, dated this day, bearing Interest at the rate of 
eight per cent. per annum from maturity until paid, and made pay- 
able respectively, as follows, at the Bank of Louisiana, in this city, 
to wit, four for the sum of five thousand dollars each, payable, two 
on the fifteenth, and two on the twentieth of January, eighteen hun- 


Soe 
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dred and sixty-two, and two for the sum of two thousand dollars 
each, payable on the twenty-fifth day of the same month and vear, 
all which notes, after being paraphed by me, notary, to identify 
them with this act, were delivered to the said Shilf, who acknowl- 
edges the receipt thereof. 

And in case it shall become necessary to institute legal proceed- 
Ines for the recovery of the amount of the said notes or of any part 
thereof the said Robert PL Hunt binds himself to pay the fees of the 
aitormeyv-at-law who ay bye emploved for that Purpose, which fees 

are hereby fixed at five per cont. on the amount sued for, 
v2 Now, therefore, in order to secure the punctual pavinent 

of said notes at Mitty, with alleventual interest and attor- 
nev's fees, the said Rob’t PL Punt declared that he does by these 
presents mortgage, fleet, and specially hypotheeate, in favor of thre 
sald iivdward Shifl, and to secure to the use and benefit of any and 
all future holder or holders of the said notes, the said Mdward Shit? 
being here present and accepting, Ist, two lots of ground, with) the 
buildings ane improvements thereon, situate In the second district 
of this city, in the square bounded by Rampart, Basin, Bienville, 
and Conti streets, and designated by the number seven and six on 
aplan drawn by Jh. Pelie on the T1th of May, eghteen hundred 
and nineteen, and deposited in the office of Michel de Armas, taen 
notary, In this city, by act of the sixteenth dav of June of the same 
vear, said lots having each in French measure thirty-one feet front 
on each of Rampart and Basin streets, by a depth of one hundred 
and twenty feet, and being the same property purchased by the said 
Hunt from John Egerton by an act passed before Thomas Layton, 
notary, on the thirtieth day of November, 1555. 

2d. Ane another lot of ground, with the improvements 

De} thereon, situate In the same square, designated by the No. 

elevernon the said plan. and having thirty-two feet four mehes 
fronton cach of said) Rampart and Basin: streets, by one lunedred 
and twenty feet in depth. 

Od. Ane another lot of ground, with the improvements thereon, 
situate in the same square, adjoining the lot last described, and hav- 
Ing iM French measure thirty-three feet three inches, more or less, 
In front on each of said Rampart and Basin streets by one hundred 
and twenty fect in depth, Which said two lots secondly nid thirdly 
desertbed were purchased ly the said Punt from Robert J. Ward 
by an aet passed before TO. Starke, notary, on the nineteenth day 
of January, PSo7. 

He, the said Plant, promissiny ani binding himself not to sell, 
alienate, or encumber the said described property to the prejudice 
af this act. 

According to the annexed eortiticate of the recorder of hrortyacwes 
for this city there is no other mortgage in the name of the said 
Tlunt, nel recorded against the satd desertbed property than the fol- 
lowing, to wit: The one he granted by act passed before Thomas 

Lavton, notary, dated the thirtieth day ot November, Soe, 
of as lots Nos. six and seven, to secure the payment of twenty- 
eight thousand dollars capital and four thousand five hun- 
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dred dollars interest, which mortgage has been reduced by payment 
of thirteen thousand dollars on said capital and of eighteen hundred 
dollars on said interest. | 

And the said Hunt here declared that the said mortgage is now 
reduced by the further payment of two notes for nine hundred dol- 
lars.cach, due on the first December, 1858, and first of December, 
1859, which have been exhibited to the said mortgagee, duly can- 
celled and detaced. 

And the said) mortgagor moreover binds himself to keep the 
buildings on the said property constantly insured against loss by 
fire to an amount not less than twenty thousand dollars, and to 
transfer the policies of Insurance to the said) mortgagee, until the 
full and final payment of the said) aotes, hereby consenting and 
agreeing that the said mortgagee shall have the right to transfer 
such policies to any future holder or holders of the said motes, and 
that in case of failure of said nertyagor to etlect such Insurance 
the holder or holders of the said notes shall have the right to do so, 

and the reimbursement of all sums paid for that purpose 
oe) shall be secured by thie Present Iortwage ; but this clause 

shall not be construed as obligatory on such holder or hold- 
ers, or as making them liable for any loss, damage, or injury which 
may result from the non-insurance of the said outldings. 

And now to these presents personally came and appeared Madam 
Sallie Ward, of lawful age, wife of the said R. P. ILunt, who, after 
having taken cognizance of the foregoing act, which [, the said 
notary, carefully read and explained to her, declared and said 
that she approves and ratifies the same; and further, that it is 
her wish and intention to release in favor of the said mortgagee the 
property herein described from: the matrimonial, dotal, paraphernal, 
and other rights, and from any claims, mortgages, or privileges to 
which she may be entitled, whether by virtue of her marriage with 
her said husband, or otherwise. 

Whereupon T, the said netary, did inform the said lady, apart 
and out of the presence and hearing of her said) husband, that she 
had by Jaw a legal mortgage upon the property of her said hus- 
band, first, for the restitution of her dlowery ane for the reinvest- 
ment of the dotal property sold by her husband, and which she 

brought in marriage, reckoning from the celebration of the 
it) marriage: secondly, for the restitution and reinvestment of 

the dotal properiy by her acquired sinee marriage, whether 
by succession or donation, from the day the succession was opened 
or the donation perfected : thirdly, for nuptial presents; fourthly, 
for debts by her contracted with her said liusband: and, fifthly, for 
the amount of her paraphernal property alienated by her and re- 
ceived by her said husband, or otherwise disposed of, for the indi- 
vidual interest of her said husband: that in making her intended 
renunciation she would deprive herself irrevocably and forever of 
all rights of reclamation against the property herein described, 
whether under mortwage, privilege, or otherwise, 

And the said lady did thereupon declare unto me, notary, that 
she was fully aware of, and acquainted with, the nature and extent 


me mee a ere ae 
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of the matrimonial, dotal, paraphernal, and other rights and privi- ¢ 
leges thus secured to her by law on the property of her said hus- | 
band, and that she, nevertheless, did persist in her intention of 
renouncing not only all the rights, claims, and privileges herein- 
before enumerated and described, but all others of any kind or 
nature Whatever to which she may be entitled by any laws now or 
heretofore in force in the State of Louisiana. 
O7 And the said Robert P. Hunt being now present, aiding, 
authorizing the said Mrs. Hunt in the execution of these pres- 
ents, she, the said lady, did again declare that she did and does 
hereby make a formal renunciation and relinguishment of all her 
sald matrimonial, dotal, paraphernal, and other right, claims, and 
privileges in favor of the said mortgagee, binding herself and her 
heirs at all times to sustain and acknowledge the validity of this 
renunciation, 

Done and passed, at New Orleans, in my office, the day, month, 
and vear aforesaid, in the presence of William G. Latham and Paul 
Abat, Withesse s, Who have signed with the appe aurers anid Mic, notary, 
after reading the whole. 

(Signed) R. PL. HUNT. 
SALLIE WARD HUNT. 
ED. SHIFF. 
W. G. LATITAM. 
PAUL ABAT. 
THEO. GUYOL, NP. . 


The foregoing is a true copy of the original act extant in the re- 
gisters of Theodore Guvol, late notary public, which are in my pos- 
session and custody as his suecessor in ollice. 

New Orleais, April Sth, 1565. 

(Signed) RELIXN, MceCULLOCTI, 
; Not. Pub. 


en 


Certificate of Mortyages. 


Orrick oF MortGages, 
I, the undersigned, recorder of mortgages for the partsh of Orleans, 
city of New Orleans, State of Louisiana, certify the foregoing act of 
mortgage has been duly recorded in my office under date of the 50th 
of January, 1S60, in B. 7A, f 512. 
New Orleans, April 15, 1865. 
(Signed) J. W. MURDEN, 
heecorder. 


_ 
EE. ee ee an _—— Min ) 
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Expense Account. Offered in Evidence by Plaintiff. Filed June 14th, 


1883. 
SHIELDS 
v8. No. 8102. 
SHIFF. 3 


House No. 71 Rampart St. (Arthur Shiif). 


Expenses 1SS2: : 
1882, May 10. Paid city taxes 1882... ....... ....2..-...-00- $571 50 
June 24. Paid ins. premium one year to March 3d, 
FO acceininpinenenanets omeninaninnngatietalh nection ienere 44 42 
Sept. 22. Paid L.. Hein, re pairs scien ira ieiiiar teaver 43 16 
Dee. lo. “ 6 nena seein OF 30 
i es ere 108 OO 


: $824 42 


Expenses 15583 (to this date): 


1SS5. 
April 14th. Paid L. Hein, repairs ......-------- 
May 2% Ins. prem. 1 year to M’ch 3, ’S84----- $44 42 o2 42 
$826 84 
59 House No. 71 Rampart street. 


Receipt in 1882 and 1883. (Rent at $150 p. month.) 
Say from Ist Feb’y, 82, to May 51, °83, 16 months, at $150__ $2,400 
Leos commnissiens 06:3 per Get. 2.0.0 -cnccccsesnensecesucs 120 


$2,280 


Certificate of the Recorder of Mortgages. Offered in Evidence by Plaintiff. 
Filed June lAth, 1855. 


SHIELDS 
re. . No. §102. 
SHIFF. 


EUGENE May, 
Recorder of Mortgages for the Parish of Orleans, 
Office corner Royal and Conti Streets. 

I, the undersigned, recorder of mortgages in and for the parish of 
Orleans, do hereby certify that the mortgage granted by R. P. Hunt 
to Edward Shitf by act before Theodore Guyol, on the 20th Janu- 
ary, LS6O, in book 7-4. fo. ol, and oe in this oflice on the 2d 
day of April, 1879, in book 176, fo. 133, does not appear from the 

Looks of this otlice to have been reinscribed between said 
G0 dates of inscription and re-recording. 
(Signed) GEO. GUINDUET. 


4 af 197 


WAN CATIERINE SHIELDS ET AL. VS. ARTHUR SHIFF. 
Insurance Bill. Offered in Evidence by Defendant. Filed June 14th, 1885 a 


SHIEELDS | 
Us. > No. SLO?. 
SHIFE, 
Folio 4278. Ar. Denis. 
Arthur Shiffto New Orleans Insurance Company. 
Mstablished in 1805. 
Corner Camp and Canal Streets. 


lor premiums during March Sth, 1Ss2: a 
Under special tire policy No. 63001, build’g 22-2 2-2-2222 852 25 
No. — scaisdinnin Aeabiatis adalat ea 
No. — si\iianinnias cidtutchd io es 
No. — sei ttisttbci saiadaineieli ide cecal 
Open Gre pQtty NO... ..20...cnnwcmnds seeelne nee ( 
mentee * “NO WO... ond aes oddele ees 
Special . gn ee RM aE aT oe eM ETE I 
Open river “ eh i eo aah cipesabeecal cdaiiai i eaten AE os 
Special do. do., RG, tins aii dics iassintaanilee ecaccameneiipas ie Wee Ran ee 
ne ORONO «oo. oc exes oso wa cea ee eee Y 
l-> per cent. I ass cocci taicu shina earaanilentcmicrt 7 So 
S44 42 ie 


[Endorsed across the face :] (S11.) Please draw your check to 
the order of the company. Policy 65001, 
Insurance No. 71. Rampart, one vearto March 8, 85, 810450 (a 
, $42.25. 
New Orleans, June 24th, 1SS2. 
Received pavinent, 
lor the ('o., (Signed ) THe Ss, S. ii MTER. 


l 


ol Insurance Bill... Offered in Lividence by Defendant. Filed June Ath, 
ISS. 
SHIELDS 
Us. -No. S102. 


Sure. J 
Kolo 4278. Ar. Denis. 
Mr. Arthur Shilf to New Orleans Insurance Company. 
Removed to No. 3 Carondelet Street. 
Established in 1805. 


To premiums during March Sth, 1885: 


Under special fire policy No. 635001, buid’g i a ee SH? PHS 
No. — ll a i at ee 


Ee pete Pee ean dete HOON ae 
a ee Pe ay oes SN RNG eR 
NO, «= ea i 


a 
dl 
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Ce SW UT I FR iicieln cncen ess. ccmagadiaiineeienncets 
Ree CS 5 Ni Bi rc cts ese tii ne 
Special, icin cctin euiin wexcbaiod ae tetas ae 
Open river, imine ania ene 
Special, TN i gis oe ceecmemee ss Leena 
si1] rendered — ee Sueedae -«¢ oe een sembe oe aes 52 25 
Ber EE I, BI ite cicnies ors sec eatin. eee 


$44 42 


[ Rndorsed across the face:] Please draw vour check to the order 
of the company. 
New Orleans, May 29th, 1883. 
Received pavinent. 
(Signed) JOS. A. HINCKS, 
Act. Secretary. 


2 City Tae Te ceiptof S82, offered in hividence by Defendant. Filed 
June Ath, 1SS3. 


SHIELDS 
rs, -No. STOP. 
SHIFP. ) 


Citv of New Orleans, tax of ISS2. No. 1787. 


Received, May 10, 1SS2,0f Arthur Shiff tive hundred and seventy- 
one & 7°) dollars for tax, as deseribed below ; 


res CNG i. cts i rmeiinis aac oe. 
Hlorses, cows, and carriages oe encom oan weesceweoue 
Stocks in vessels ane corporations iba cet eee rove 
Money at interest, madse., or stock in trade .... ...2.--- 
Furniture, ete. i ies te erga = aod 
i ls nti cesses 

‘Total taxable DOOPETEY . . ... 02 cecencnam ce~ aus $18,000 OO 

(Signed) bk. kk. OBRIEN, 
| hor Administrator of Public Accounts. 
For what purpose Amount. 

City expenditures, police, and schools, 10 muails——. aes 
Pnterest and redemption public debt, 45 — — 


Special judgment tax levied by order of the United States 
circuit court and ordinance No, 7552, 16% mills ...--. --- 


Total rate of tax, 5.173 OU CBOE, serie niin adm we eons X71 50 
(Signed) INO. J. RULMER, 


hor Administrator of Finance. 
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63 Description of Real Estate. 
Ass’m’t No. of Where Situated. 


District. Square. 
The streets between which the property 
lies are here given, the first named be- 
ing thaton which it fronts. When one 
or more streets are underscored corner 
property facing these streets is de- 
noted. 
6 122) Ramp’t, Basin, Conti, B’ville to 4, 5, 6, 7, 
IRE SR eit RS 18,000 00 


State Tex Receipt for 1882, offered in Evidence by Defendant. Filed 
June 14th, 1885. , 


SHIELDS - 
vs. ~No. 8102. Division “A.” 
SHIFF. if 
STaTE OF LoutstaNna, Parish of Orleans: 
No. 2508 for 258. State taxes for 1SS2. 
NeW OreANs, Dee. 19th, 1882. 
Received from M. Arthur Shiff one hundred and eight 2,9; dol- 
lars, amount of State taxes for the year 1552 on the property, ete., 
described on the reverse hereof in accordance with law. 
$108.00. 
Notice, —. 
Suit, —. 
$108.00. 
(Signed) PL. BONNY, 
Pp. THORENO., 


6-4 Sheriff's Deed of Sale to Arthur Shi, Dik red in Lvidence by lh- 
fendant. Filed June 1Ath, 1Ss3. 


SHIELDS 
_vs. > No. 8102. Division “A.” 
SHIFP. 


Whereas I, Thomas Duffy, civil sheriff of the parish of Orleans, 
by virtue of a writ of seizure and sale to J. R. Alecée Gauthreaux, 
late sheriff, ard to me transferred, directed by the honorable the 
fifth district court for the parish of Orleans, in the suit of Arthur 
Shiif es. Hustace Surget, in suit No. LO7S0of the docket of said court, 
after having fulfilled and complied with all the previous legal re- 
quisites, did seize the following described property, to wit: Ist. Two 
lots of ground, with the buildings and improvements thereon, sit- 
uated in the second district of this city,in square bounded by Ram- 
part, Basin, Bienville,and Conti streets, and designated by the num- 
bers seven and six ona plan drawn by J. H. Pilié on the eleventh 
of May, 1819, and deposited in the office of Michel de Armas, then 


= 
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notary in this city, by act of the sixteenth day of June, 1819, said 
two lots having each in French measure thirty-one feet front 
O09 on each of Rampart and Basin streets by a depth of one hun- 
dred and twenty feet. 
2d. Another lot of ground, with the improvements thereon, 
sittiated in the same square, designated by the number eleven on 
the said plan, and having thirty-two feet four inches front on each 
of said Rampart and Basin streets by one hundred and twenty feet 
In depth. 

od. And another lot of ground, with the improvements thereon, 
situated in the same square, adjoining the lot last deseribed, and 
having in French measure thirty-three feet three inches, more or 
less, in front on cach of said Rampart and Basin streets by one hun- 
dred and twenty feet in depth. 

And after having given due legal notice to the said defendant of 
the said seizure in the manner pointed out by law, did advertise the 
said before described property for sale after the expiration of the 
legal delay from the time of said notice, to wit, on the third day of 
July, ISSO, by advertisements composed in English and French, an- 
nouncing the sule I take place iit the Merehants’ and Auctioneers’ 
Exchange, on Roval street, between Canal and Custom-llouse streets, 
in the second district of this city, on the third dav of August, 

ISSO, at 12 o'clock m. Said advertisements were Inserted and 
OH published in English and French in two papers in’ the city 

of New Orleans, to wit, in New Orleans Daily Demoerat in 
Mnglish and New Orleans Bee in French, from the said third day of 
July, ISs0, to the day of sale, being full thirty days from the date 
of the first notice given In the said newspapers. Said advertise- 
ments were Inserted and published in said newspapers on the 3, 10, 
7, 24. & Slst of July and the od of August, ISSO. 

And having further complied with and performed all the addi- 
tional previous legal requisites, said property having been duly ap- 
praised, did expose the same at publie sale, according to law, 
atthesaid Merchantsand Auctioneers’ Exchange,on the said third day 
of August, eightcen hundred and eighty, at 12 o’clock m., and at 
the same time and place of sale [ did announce, in a loud and 
audible voice, the terms and conditions of sale hereafter expressed 
and specified, and did read verbatim, and in a loud and audible 
voice, the certificate of the recorder of mortgages for the parish of 
Orleans and the city of New Orleans, delivered on the day of sale, 

and by which certificate it appears that there are no other 
G7 mortvages standing In the name of defendant, and recorded 

against said before-described property than the following, 
to wit: 

The drawing privilege on Ist property. 

The drawing privilege “ 2 5 

The drawing ’ “ 3d 

Bk 75.4. 224. ree. 20 April, ‘OO, The reversion he took per act before 
T. Guyol, notary, dated IS April, 1860, ap to $59,900.00, and costs, 
&e., now reduced to 821,000.00, init’s, costs, &e., of. 

vk 74. f 512, ree. 50 Jan., 60. The mortgage granted by R. P. 
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Huntin favor of Edward Shiff) per aet before T. Guvol, notary, 
dated 28th January, [S60, to secure 824,000, Int., costs, Ke. 

Bk 171, f. 692, ree. 2 April, 79. The mortgage be granted in 
favor of lis vender, Robert PL TLant. per act before Theo. CGuyol, 
notary, dated ISth April, 1860, to secure 810.000, int..costs,&e.. and by 
same aet the reversion hie took up to the sum of S39,.900, int., costs, 
avec. Of the hiorhoeage eranted by said KR. PL Punt, and recorded in 
b’k 74, f. 512, as aforesaid. 

B. 145, 8 159, ree, Sth June, “75. One m’t'ge, citv taxes, 1862, 
$100.00. 

B. 145, f. 159. ree. So June, 75. One m'tge, city taxes, 1862, 
$150.00. 

B. 164, f. 105, ree. 15 Mar., 77. 

No. LOTS. 

Bk —, record. on 30 June, ISSO. The one in favor of Arthur 

Shift resuiting from awrit issued by the oth district court on 
OS the 29th June, ISSQ. for the sum of SZO.000 and GO cents, with 

Interest stipulated on said writ, and costs of sult against said 
property, subject tog credit of SLOPO oF, 

And at the time and place of sale TP did read verbatim, and ina 
loud and audible voice, the certificate of the revister of Conveyances 
Inand for the parish of Orleans, State of Loutsiana, delivered on 
the day of sale, and by witch certificate 1 does not appear that said 
defendant attended sald before-described property acquired April 
IS, IS6O, regs in yk Sd. fo. PES except the sale made by him. to 
Arthur Shiff} by act before PT. O. Stark, N. PL, July Dsth, E866, reg. 
In bk SY, fo. G72. 

When Arthur Denis being the highest and last bidder for ae- 
countof Arthor Shit, the satd property was adjudicated to the 
suid Arthur Denis for account of the said Arthur Shitf for the 
price and sumpof nineteen thousand dollars (814,000), pavable cash, 
and Which Wiis settled for gs follows: 

Ist. The purchaser batlel in cash the costs and charges 
of the above-ontitled suit, amounting im all 
to six hundred and twenty-five dollars and 


LS64, S6.25. 


twenty cont... opreeronn Se ee S625 20 
Yd. And thesatd purchaser, being the plaintitfin 
6!) the above-entithed cause, and as such holder 


of the morteagwe the first in rank under which 
this sale was made, has retained tn lis hands on 
account of lis clatmr and of said hiortvage the 
balanceol the priceotadjudication, amounting to 
eighteen thousand three hundred and seventy- 
four dollars and eighty cents............-... $18,374 80 


Total amount of sale eR — §19.000000 


Now, therefore, know all men by these presents, that I, the said 
civil sherth in consideration of the premises, and by virtue of the 
laws of the Siate ol Louisiana 1) such CUS mde and provided, do 
sell ana {ranster the snd before cL scribed property to the sald A 
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thur Shiff. and all the right and title which the said defendant had 
in or to the said before-described property, to have and to hold the 
same to the said Arthur Shiff, his heirs and assigns, forever. 

In witness whereof, | have hereunto signed my name, at New Or- 
leans, in the State of Louisiana, this thirtyeth day August, in the 
vear one thousand cight hundred and eighty, and the 105th vear of 
thie Tiley ndenee of the United States of America. 

(Signed) hor THOMAS DUFFY, 
70 | Civil Nhe ri of the Parish of Orleans. 
WM. WALSHE, 
Dy Nhe rif. 

Signed In the presence of the followihe competent Witnesses : 

ERNEST RICKER. » 
JNO. S. GARREY. 


Registered in the CONVEVahee olliee, hook 112. folie 718, WX duly 


stamped, 
New Orleans, August 50, 1SS0. 
(Signed) L. ARNAULT. 2. ¢C. 


Recorded, New Orleans, August 3st, ISSO, in deed book No. one, 
folio- SS, SO, GO, & Glo of the eivil district court for the parish of 
Orleans. 

(Signed ) II. MIESTER, Dy Clerk. 


Orel 4g ( Vis Nuhinitted. 
Extract from Minutes. 
CATHERINE Sutenps, Widow, &e., ¢f «/, 
UN, -No, S102. Division “A.” 
Arruur Suier. | 
This Coase Calne on for trial this dav ; present, Col. (rus. A. Breaux 
for plaintiff, and T. Gilmore, Esq., for defendant; when, after hear- 
ing evidence, counsel, and pleadings, the case was submitted and 
taken under advisement. 


il Reasons for Judgment. Filed January 2d, USs4. 
Civil Dist. Court. 


CATHERINE SHIELDS. Widow, &c.. ¢f a7. 
rs. -No. S102. Division “ A. 
ARTHUR SHIFPF. 


** 


On the 28th of January, IS60, by an act before Theo. Guyol, no- 
tary public, Robert PL Tlunt. then by ine the owner of the property 
involved in this Controversy, Mortage dit to kdward Shilf to secure 
SIX promissory notes. four of S5.000) each. and two of $2,000 each, 
agevregating S24,000, 

Un the Isth of April following, P five sole this property to Kustace 
Surget by an act before the same Hoary, ane Surget, the purchaser, 
assumed to pay as part of the price the said mortgage for $24,000, 
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At the instance and pursuit of the Government of the United States 
in the case of the United'States vs. Thirteen Lots of Ground, the prop- 
erty of Eustace Surget, filed January 24th, 1565, being No. 7975 of 
the docket of the district court of the United States for the district 
of Louisiana, instituted under and by virtue of the act of Congress 
of July 17th, 1862, “to suppress insurrection, to punish treason 
and rebellion, to seize and contiseate the property of rebels, 
‘2 and for other purposes,” and the resolution of same date, 
explinatory thereof, reading as follows : 

“ Resolved, ete., That the provisions of third clause of the fifth 
section of an act to SUP press Insurrection, to punish treason and re- 
bellion, to seize and contiseate the property of rebels, and for other 
PUPpOses, shall be construed as not to apply, ' = * per eee 
any punishment or proceedings under said act be so construed as to 
work a forfeiture of the real estate of the oilender beyond his natu- 
ral life.” Statutes at Large, ed. 1865, p. 427, resolutions; act of 
July 17, 1862, same ed., p. o89. 

A warrant Issued, in obedience to which, as appears from the re- 
turns made Feb’y 14, 1865, the marshal/ seize: and took possession 
of the property described in the libel, and which comprised the 
property In question terein, 

On the 2d of May, 1865, a decree of condemnation of said prop- 
erty was entered, and said property was ordered to be sold at publie 
auction. 

On the 10th of April, 1865, a writ of vendifion- exponas was 
issued by the said honorable court, and thereunder, on the 17th 

day of May, 1865, the lots and improvements on Rampart 
5 street, revindicated herein, after due proceedings were sold 
to Arthur Shi, the defendant in this suit, for 822,000, 

On the 50th of May, 1565, on the intervention of said) Arthur 
Shitf, the proceeds of said sale were distributed by deeree of the 
court, and he received under his mortgage from said purelase price 
sald proceeds less costs and taxes due. 

Since said marshal’s sale and bp to the present time said Arthur 
Shiff has been in possession of that property. 

The 5th and 6th sections of the act above referred to, under which 
the proceedings adverted to hereinabove were had, made it the 
duty of the President of the United States to cause the seizure of all 
the estate, and property, Toney, stocks, eredits, and effects of the 
persons hamed in the said aet. 

And the 7th section directed the condemnation and sale of such 
property, and the mode of pore ood ng to effect the same. 

See Statutes at Large, vol. 12, p. 689, joint resolution. /d., 
|. O27 


( 


Under this legislation all the estate of the offender was to be 
seized and sold atter due proceedings, so that it might be made avail- 
able forthe purpose of the act. ‘Phis was done,as we have seen 

above, in relation to Eustace Surget. 
vl The first inquiry that naturally arises here is, what estate 
or property had said Eustace Surget in the lots of ground 
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and improvements described in the petition herein at the time of 
the seizure and condemnation pronounced by the United States court 
of Louisiana aforenamed? For it is evident that no other interest, 
estate, or property could be acquired by any one, and that no subse- 
quent event could enlarge the title acquired. We have seen that 
the property had come into Surget’s hands burdened with the mort- 
gage of the 28th of January, 1560, and subject to the mortgage and 
vendor's privivilege resulting from the act of purchase. 

The right of the mortgage- and privileged creditor was a jus in re, 
aright in the property. Civil Code, art. 5282; Troplong Priv. et 
Hyvpoth., vol. 2, No. 386. [t was in no manner displaced or divested 
by the confiscation proceedings. It continued to subsist in Edward 
Shitl, or in the holders of the notes,in the same manner as if no 
such condemnation under confiscation proceedings had taken place. 
So it was held by the honorable the Supreme Court of the United 
States in Day vs. Micou, 1S Wall, 162, atlirming the decree of our 
honorable Supreme Court in 26 A., po 1S.) There the highest tri- 

bunal of the land said: If, then,as we hold, the property and 
estate of J.P. Benjamin was all that was seized, or all that 

could be seized and condemned in this confiscation proceed- 
ings ; those who held other interests in the land were not bound to 
come in and assert their claims; their interest did not pass to the 
purchaser at the sale, and they remain unaffected by the decree of 
condemnation and sale thereunder. 

We find the same doctrine repeated by the honorable the Su- 
preme Court of the United States in the claims of Marcuard et al., 
20 Wail, 115. 

There that honorable court said: The parties now before us com- 
plain that they were not allowed to take the proceeds of the sales. 
Bui they ought not to have been allowed to intervene. They had 
no interest even; they were lien-holders in the confiscation pro- 
ceedings. It was only the right of Jolin Slidell, whatever that right 
was, that could be condemned and sold, and the sale under the 


judgment of condemnation in no degree disturbed their liens. By 


the decree of condemnation the United States succeeded to the posi- 
tion of Slidell, and the sale had no other purpose or effect than to 
make the thing confiscated available for the uses designated 
ah by the confiscation act. This was decided in Bigelow vs. 
Forrest, 9 Wallace, 339, and more recently in Day vs. Micou, 
IS Wall. 156. 

In the recent case of Avegno vs. Schmidt & Zeigler, our present 
supreme court said: “A correct Interpretation of the act of Con- 
gress of July 17, 1882, entitled an act to suppress insurrection, to 
punish treason and rebellion, to seize and confiscate the property of 
rebels, and for other purposes, as explained by a resolution adopted 
by that body on the same day, explanatory of said confiscation act, 
irresistibly leads tothe conclusion that all that can be sold by vir- 
tue of a decree of condemnation and order of sale under the act 
was a right to the property seized terminating with the life of the 
person for whose offense it had been seized. Bigelow vs. Forrest, 9 
Wall., 359. Since it was held in that case that although the claim- 


HIF 
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ant under his father was himself liable to confiscation under the 
act, as an officer of the Confederate army, such circumstance was no 
barto his reeovery. As a corollary from the main proposition it 
follows logically that the rights of other parties in the condemned 
property could not, in the least, be affected by the confiscation pro- 
coodings against the offender, and that a sale made under 
such proceedings could not impair rights of mortgage In 
favor of third persons in the condemned property, 
In the case of Day vs. Micou, 1S Wall, 160, this question was di- 
rectly involved in the controversy, and the Supreme Court of the 
United States cquivically adopted this interpretation, and speaking 
of mortenre rights, fone fide, acquired by third persons on the of- 
fender’s property, previously to tis offense, the court said their in- 
terest did not pass to the purchaser at the sale, and they remain 
unatlected by the decree of condemnation and sale thereunder. 
In the case fof] Waples es. Hays, Monition’s Transeript, volo, p. 
73, speaking of the rights of the mortgagee, the court said: As his 


_ 


lien was net condemned his rights under it would have been supe- 
rior to the tithe acquired hy Wales. 
After a careful examination and a patient study of the jurispru- 
dence, as established ly the decisions of the Supreme Court of the 
United States, we reach the conclusion that a sale of immovable 
property under confiscation procecdings, In accordance with the aet 
of Congress, has no more the effect of impairing the rights of mort- 
gage of third persons than an expropriation by private act or judi- 
clal process would under our laws. Hence it follows that, 
a admitting the perfect legality and binding foree and effect of 
the confiscation proceedings against Bernard Aveeno, and 
that he diad thereby boon completely divested of title to the fee, as 
fully as could have been accomplish d by a sheriil’s sale, under our 
practice the mortgage rights of Morgan were not in the least af- 
feeted ly the divestiture of tithe, and continued to attach to the 
properly, either in the hands of the United States or of the pur- 
chaser under the proceed ngs, or in the indefinite ownership of the 
fee, vested under the act in the presumption liens of Avegno. 
ni Morgan's rights having been unaffected by the contisea- 
tion procecdings, and his act of mortgage containing the clause or 
fact de non alicnando, the was authorized to PPO ed in foreclosing his 
Mortgage awanist Avegno, lis Miortegager, ih the same manner as 
though ho divestition of the latter's tithe and ownership had oc- 


* 


curred. ‘This rule isclementary in our practice, and at this stage of 


our Jurisprudence ie ed hol bye ~upported by authority. 
| eoneluce, that on the authority of the above CUSCs, | must hold 
with the defendant, that the interest of the defendant as holder of the 
Mortgage aforementioned Was hot disturbed or displaced by 
ww the confiscation procesdings; that only the interest which 
lcustuace Surgeet head al the time Wiis condenmed, and nothing 
more Was acquired by the Chited States or plaintiffs, or any one else. 
The proceedings in) confiscation anid forieiture Were limited to the 
purposes of the act, and must he strictly construed. It cannot be 
conceived how the circumstances that the defendant became the 
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adjucdicatee of the life estate at the confiscation sale, and received a 
portion of the price on account of his mortgage, could make any 
change in the relation in which he stood to the property as holder 
of a mortgage for the balance. The mortgage undoubtedly ex- 
tended to the fee the entire property, and covered all its subdivis- 
lons. | therefore believe that T can safely assert that the defend- 
ant had the right to foreclose, as he has done, the mortgage against 
Surget, the mortgagor. 

But it ix claimed that these proceedings were based upon paper 
long vears prescribed, and to enforce a mortgage lapsed for many 
vears for new reinseription, and therefore plaintifS can treat these 
proceedings as null, 

IT think not. Like the mortgage inthe case of Avegno vs. Selimidt, 

Shitl’s mortgage contained the fact de non alicnando. As we 
Ss) have seen above the confiseation proceedings did not disturb 

the contractual relations existing between Surget and Shaff. 
And as long as the debt was not prescribed, or, ff prescribed, and 
the debtor did not plead it, the foreclosure was in time. 

Besides all this plaintitfS claim the property herein as sole heirs 
of blood of the late Eustace Sureet, Now, | am not aware of any 
decision Intimating that heirs of the blood are entitled to secceed to 
the estate of the offender in preferenee to heirs instituted by testa- 
ment. The purpose of the act was not, and It seems not, to Fegulate 
the order of descent or suecession. | did not forfeit the offenders’ 
testamentary Capacity, 

That plaintiffs are Surget’s nearest collateral relatives is fully 
proved, but they do not seem to me tobe his heirs, even as to the 
<pecitic prranpn ry which they elaimn herein, 

It appears that Eustace Surget left a will instituting as heir his 
wife, thereby excluding lis collateral relatives: this he sects to 
have had the right to elo, 

This right was never forfeited or taken away. and no one can 
claim to sneceed to him. except that instituted heir. 

lor the reasons above stated judgment should be entered 
Sl herein against plaintils and in favor of defendant as praved 
for. And it is so ordered, 


duds pees yal. i nile vf if January Dial. ISS } 


CATIEERINE Siteips. Widow, ete. & a/s. 
Vs. No. S102. Division “A.” 
Arrimcr SHere. } 


For the reasons assigned in the written opinion of the court this 
day delivered and on tile. it is ordered, adjudged, and decreed that 
there be judgment in faver of defendant, Arthur Shiffh, and against 
plaintills, dismissing th sttd plaintiflS demand at their costs, and 
further deer elny the =stid Arthur siiifl to be the owner of the prPerpe- 
erly desertbed 1) plaintifls demand and purchased ly sat defend- 
ant at sheriffs sale on the Srd day of August, ISSO, in the suit 
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No. 10780 of the late fifth district court for the parish of Orleans, 
entitled Arthar Shiil vs. Eustace Surget. 
Judgment rendered January 2, 1854. 
Judgment signed January 11th, 155-1. 
(Signed) A. L. TISSOT, Judge. 


82 Motion fora New Trial. Filed January 7th, 1854. 


CATHERINE Suretps, Widow, & als. ) 
vs. -No. 8102. Division “A.” 
ARTHUR SHIFF. 


On motion of Breaux & Hall, of counsel for plaintiffs, and on 
suggestion to the court that a judement has been rendered against 
them in above-entitled cause, and that they believe and are advised 
that there is error to their prejudice — 

It is ordered that defendant do show eause on finding, the Pith 
instant, at TP} oclock a.m., why a new trial should) not be granted 
on the following grounds, viz: 

Ist. That the judgment is contrary to law and the evidence. 

2d. That the court isin error in holding that a party can foreclose 
a lapse mortgage on a prescribed claim against property which had 
passed into the lands of third persons, the proceedings of foreclos- 
ure being directed against the original mortgager. 

od. That the Court errs In its construction of the act of (Congress 
of July 17, 1862, being an act to suppress insurrection, &e., and the 

resolution of Congress explanatory thereof, nn holding threat 
85 that act does not deprive the offender against itofall mterest 

In property confiscated, so that he may not effect the same by 
will and ‘testament. 


4th. In not holding that under the statute of July 17th, 1862, of 


Congress, that the term “heirs” is a designation merely of the bene- 
ficiaries, Who necessarily are the heirs of blood only in so tar as 
concerns the property confiscated under the said act and resolution 
of Congress, and, therefore, that the tithe and rights claimed in this 
action rest In the plaimtuf. 


Rule for New Trial Dismissed. 
Extract from the Minutes, January 11, ’S4. 


CATHERINE SHIELDS & als. ) 
Us. -No. 8102. Division “A.” 
Artriuur SHIFP. 


The rule for a new trial herein came on for trial this dav. 

Present: Col. GQ. A. Breaux, for plaintiffs and movers, and T. Gil- 
more, Esq., for defendant, and after hearing counsel for the reasons 
orally assigned, it is ordered by the court that said rule be discharged 
at movers’ costs. 
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84 Motion for Suspensive Appeal. 
Extract from the Minutes of Jan’y 15, ’S4. 
Present: Hon. A. L. Tissot, judge. 


CATHERINE SHIELDS ef als. ) 
vs. »No. 8102. Division “A.” 
ARTHUR SHIFF. 

On motion of Breaux & Hall, counsel for plaintiffs, and on sug- 
vesting to the court that a final judgment was rendered herein on 
the 2d dav of January, ISS4,and signed on the I1th day of Jan- 
uary, ISSd,in faver of defendants, and that plaintiffS are advised 
and believe that thev are agreed thereby— 

It is ordered, adjudwed, and decreed that plaintiffs be granted a 
suspensive appeal to the supreme court of the State of Louisiana, 
on the first Monday of February next, there not being time enough 
to make out transcript before next return day, according to law, on 
plaintills’ furnishing bond, with good andsolvent surety, in the sum 
of one hundred dollars, conditioned as the law direets. 


Dond of Appeal. Filed January 15, 1SS4. 


9 


CATHERINE SHIELDS & als. ) 
rs. »No. S102. Division “A. 
&) ARTHUR SHIFF. 


Know all men by these presents that we, Catherine Shields & als., 
as principals, and Gustave A. Breaux, of New Orleans, La., as surety, 
are held and firmly bound unto James T. Clark, clerk of the civil 
district court for the parish of Orleans, his successors, executors, 
wdministrators, and USSIONS, in the sum of one hundred dollars; for 
the pavinent wherefore we bind ourselves, our heirs, executors, and 
administrators, firmly by these presents. Sealed with our seal, and 
dated in the city of New Orleans, on this fifteenth day of January, 
In the vear of our Lord one thousand eight hundred and eighty- 
four. 

Whereas the above bounded Catherine Shieids & als. have this 
day filed a motion of appeal froma final judgment rendered against 
them in the suit of Catherine Shields & als. vs. Arthur Shiff, No. 
S102, of the civil district court for the parish of Orleans, on the 2d 
dav of January, 1584, and signed on the eleventh day of January, 
Iss4: 

Now, the condition of the above obligation is such that the above- 

bound Catherine Shields & als. shall prosecute their said 
Sti appeal, and shall satisfy whatever judgment may be rendered 

against them, or that the same shall be satisfied by the pro- 
ceeds of the sale of their estate, real or personal, if they be cast In 
the appeal: otherwise that the said Gustave A. Breaux shall be 
liable im their place. 

(Signed) CATHERINE SHIELDS & ats., 

Per BREAUX & HALL, Att’ys. brary 
(Signed) GUS. A. BREAUX. SEAL. 
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S7 Claim of Mrs. B. Shiff, &e , offered in Evidence by Plaintiff. Filed 
April 15, 1865. 


STATE OF LOUISIANA: 
United States District Court, Eastern District of Louisiana. 
[NITED STATES ) 
'S. >No. TY7S. 


FreTEEN Lots or Grounp, Property of Eustace Surget. 


Arthur Shiff, residing in’ Paris, France, now in New Orleans, in 
his own right, and as the attorney-in-fact in behalf of his mother, 
Mrs. B. Shitfand of his brother, Eugene Shiff, also residing in Parts, 
comes into court and tiles this petition of claim and intervention, 
and respectfully represents that said claimants are the owners and 
holders of six promissory notes, all dated at New Orleans, the 28th 
of January, 1860, made by R. P. Hunt to lis own order, and pay- 
able at the Bank of Louisiana, in this citv, whereof two, for five 
thousand dollars each, are made payable on the 15th of January, 
[S62 two, for five thousand dollars each, on the 20th of January, 
S62, and two, for two thousand dollars each, on the 25th day of 

January, 1862, of which said notes the said Mrs. B. Shit? 
SS is the owner and holder of the four notes for five thousand 

dollars each, the said Eugene Shit of one of the notes for two 
thousand dollars. and the said Arthur Shitf of the other notes for 
two thousand dollars, 

That to secure the payment of said six promissory notes at ma- 
turity, together with all eventual interest at the rate of eight per 
cent. per annum, with attorney's fees in case of litigation, which are 
by the act fixed at five per cent. on the amount recovered, the said 
Robert P. Hunt, by aniact passed before Theodore Guyol, notary 
public, dated the 28th January, 1S60, mortgaged and hypothecated 
in favor of Rdward Shith, and of all future holder or holders of said 
notes— 

Ist. Two lots, with the improvements, in the second district of this 
city, in the square bounded by Rampart, Basin, Bienviile, and Conti 
streets, No. 6 & 7, each measuring 51 feet front on Rampart & Basin 
streets, by a depth of 120 feet. 

2d. A lot in same square 32 feet 4 inches front on Rampart and 
Basin by ul depth of 120 feet. 
3d. A lot adjoining lot last described, measuring 33 feet 5 inches, 

more or less, on Rampart and Basin streets, by one hundred 

Si) and twenty feet deep. The said Robert P. Hunt in said mort- 
gage covenantipg not to alienate or encumber the property 
aforesaid to the prejudice of said mortgage, said lots being the prop- 
erty secondly set out and described in the libel herein, and con- 
demned as forfeited to the United States under a decree of this 
honorable court on the — day of April present, for threasonable acts 
and doing on the part of the said Eustace Surget, who, by an act 
passed betore the said Theodore Guyol, under date the 1Sth day of 
April, 1860, purchased the same from the said R. H. Hunt, and as- 


CATHERINE SHIELDS ET AL. VS. ARTHUR SHIFF. 39 


sumed the payment of the notes aforesaid, the whole of which will 
more fully appear on reference to the said six notes, and the authen- 
ticated copies of the mortgage & sale annexed thereto as a part of 
this petition. 

Your petitioners show that in virtue of the premises their claim 
upon the proceeds of the property so mortgaged to them is entitled 
to priority to the claim of the United States, and should be paid by 
preference. 

Wherefore they pray that said claim may be allowed, and that the 
marshal/ be ordered to pay out of the proceeds of the property 
herein and in the said libel secondly described the amount thereof, 

together with interest at the rate of eight per cent. per annum 
HW) from maturity till payment, and five per cent. thereon for at- 

tornev’s fees, and that the same be paid to claimants in the 
proportion in which they are holders of said notes, to wit, to Mrs. 
B. Shiff the amount due upon the four notes for five thousand dol- 
larseach ; and tothe said Eugene Shitf and Arthur Shiff the amount 
due upon the two notes of two thousand dollars each, of which each 
are holders of one. That notes of this intervention and claim be 
served upon Rufus Waples, district attorney for the United States, 
and they pray for all further relief in the premises. 

(Signed) ki. BRIGGS, Proctor. 


Ajlida vil, 


Arthur Shiff, claimant herein, in his own behalf and as agent and 
in behalf of his mother, Mrs. B. Shitf, and his brother, Eugene Shiff, 
being duly sworn, says: That all three of the aforesaid claimants are 
loval citizens of the United States; that they left New Orleans for 
Paris in the vear eighteen hundred and thirty, and returned from 
thence to reside in New York in the vear eighteen hundred and 
forty-nine, from whence Mrs. B. Shitf returned to Paris in eight- 

een hundred and fifty-seven, and was followed by her son, 
1 the said Eugene Shilf in eighteen hundred and fifty-nine, 

where they have since that date resided; that the claimant, 
Arthur Shitf, left New Orleans with his mother in eighteen hundred 
and thirty and returned with her to New York in eighteen hundred 
and forty-nine, where he constantly resided up to eighteen hundred 
and sixty, when the death of his brother and the necessity of attend- 
ing to his family interests obliged him to pay occasional visits to 
New Orleans, returning from time to time to Paris, where he now 
permanently resides; that he has, in conformity with the requisi- 
tion of the authorities, taken the ammesty oath that no persons other 
than the claimants are direetly or indirectly interested in said claim, 
and that all the facts in said claim set forth are true. 


(Signed) ARTHUR SHIFF. 


Sworn to and subseribed before me, this 15th April, 1865, 
(Signed) K. LEOVY, 2’y Clerk. 
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UNITED STATES ] 
. rs. » No. 7978. 
THIRTREEN Lots or Grounp, Property of Eustace Surget. J 
9? To the Honorable Edward H. Durell, judge of the district 
court of the United States for the castern district of Louis- 

lana: 

The libel of information of Rufus Waples, attorney of the United 
States of America for the eastern district of Louisiana, who prosecutes 
for the said United States in his behalf, and being here present in 
court in his own proper person, in the name and behalf of the 
United States of America ast the “estate, property, money, stocks, 
credits, and effects,” licreimatter deseribed, and against all persons 
intervening for their interest therein ina case of seizure and torfeit- 
ure alleges, propounds, and declares as follows: 

I. Phat Benj. FL Planders, supervising spectal agent of the Treas- 
ury Department, by virtue of the act of Congress, approved on the 
seventeenth dav of July, in the yvear of our Lord one thousand eteht 
hundred and sixty-two, entitled “An act to suppress Insurrection, 
to SCIZC anid Coltiscate the Property ot: 14 bells. ane for other purposes,” 
heretofore, that is to “av, On the loth day of May, In the Vear ore 
thousand cight hundred and sixty-three, seized as forfeited to the 
United States at New Orleans, within said district, and within the 

jurisdiction of this court, nine lots of ground with the build- 
95 Ings and improvements thereon, situate inthe fourth district 

of this city, in the square bounded by Saint Mary, Pelieity, 
Camp, and Ches-nut streets, and designated by the Nos. 1, 2,3, 4, 5, 
6,7,5, a9, as per plan drawn by C. A. Tfedin, dated Dee. T1th, 
PSod, and deposited in the office of TL O. Stark, notary publie, beg 
plan No. Tt, and measuring lots Nos. 1. 2,5, 4,5. 6,7, and S each 
27 feet 2 inches front on Samt Mary street by a depth of 125 feet 2 
lines between parallel lines, dot No. L dx Ine the corner of Ches-nut 
and Samt Mary streets; lot No. measuring 55 feet Y inches 6 lines 
front on Sait Mary street by al depth of 125 feet 7 Inches 2 lines on 
the line dividine it from lot No. S,& 125 feet 7 Inches 6 lines ou the 
opposite side line, and IS feet width in the rear. 

All the aforesaid lots are bounded in the rear by an alleyway for 
the common use thereof. Acquired by purchase from Mandeville 
& Meilhenny as per act passed before Walter HL. Peters, notary pub- 
lic, dated January Sth, ISed. 

Three certain lots of ground, with all the buildings and improve- 
ments thereon, situate in the second district of this city, in the square 

bounded by Rampart, Conti, Basin, and Bienville streets, 
9.4 nid designated Oy the Nos. on GO 4, as per plan drawn hy 

the city SUuUTVeVor, on the 12th day of May, ISI, and deposi- 
ted in the ollice of M. de Armas, notary public, and measuring lot 
No, 09 02 teet finches fronton both Rampart and Basin street#: lots 
Nos. 6 & 7 each St feet front on braot li Rampart and Basin streets; 
all three lots having each a depth of 120 feet. 
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A certain lot of ground, with all the buildings and improvements 
thereon, situate in the same square, adjoining lot No. 5, on the line 
toward Conti streets, measuring 53 feet 5 inches, more or less, French 
measure, front on both Rampart & Basin streets, by a depth of 120 
feet, acquired by purchase from R. P. Hunt, as per act passed before 
Theedore Guyol, notary public, dated April 1Sth, 1860. 

II. That Eustace Surgent is and was on the 17th day of July, 
1S62, and previously thereto had been, the owner of the above-de- 
scribed property. 

[{l. That certain States, forming a part of the territory, and con- 
sisting a part of the United States of America, and especially enum- 
erated by the President of the United States in his proclamation, 

duly issued, and bearing date of the first dav of July, A. D. 
1) eighteen hundred and sixty-two are now engaged and were, 

at the time said proclamation was issued, engaged, and have 
since continued to be engaged, in armed rebellion against the law- 
ful authority of the United States. 

IV. That by the act of Congress of the United States, approved 
the 17th dav of July, in the vear of our Lord 1862, entitled “An act 
to suppress Insurrection, to punish treason and rebellion, to seize 
and contiscate the property of rebels, and for other purposes,” provi- 
sion was made for the seizure and confiscation of the property of 
persons engaged in armed rebellion against the lawful authority of 
the United States, and of other persons, as therein set forth. 

V. That the said Eustace Surget, subsequently to the said seven- 
teenth day of July, in the year of our Lord one thousand eight 
hundred and sixty-two,did act as an oflicer of the army of the rebels 
In arms against the Government of the United States, and that while 
owning property in a loyal State or territory of the United States, or 
of the Distriet of Columbia, he did aid and comfort to the rebellion 
against the United States, and did assist such rebellion. 

VI. That the said Eustace Surget, subsequently to the said 

seventeenth day of July, in the year of our Lord one thou- 
O46 sand eight hundred and sixty-two, did hold an office in the 

so-called Confederate States of America, after having held an 
office of trust or profit in the United States, and did hold an office 
or agency under the the government of the so-called Confederate 
States of America, or under one of the States thereof, said office 
being national, State, or municipal in its name and character, which 
said office or agency he accepted after the date of the pretended ordi- 
hance of secession of the State of Louisiana; that he did take an oath 
of allegiance to or to support the constitution of the so-called Con- 
federate States. 

VII. That the said Eustace Surget, subsequently to the seven- 
teenth day of July, in the vear of our Lord one thousand eight hun- 
dred and sixty-two, within a State or Territory of the United States, was 
engaged in armed rebellion against the Government of the United 
States, and — not, within sixty days after public warning and procla- 
mation duly given and made by the President of the United States, 
on the twenty-tifth day of July, in the year one thousand cight hun- 
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dred and sixty-two, cease to aid, countenance, and abate such rebel- 
lion, and return to his allegiance to the United States. 
We VIL. That the said Eustace Surget, subsequently to the 
seventeenth day of July,in the year of our Lord one thousand 
eight hundred and sixty-two, within a State or Territory of the United 
Stutes, was enguged in aiding and abetting an armed rebellion 
aginst the Government of the United States. and did not, within 
sixty days afier public warning and proclamation, duly given and 
made on the twenty-fifth day of July, in the vear one thousand 
eight hundred and sixty-two, by the President of the United States, 
cease to aid, countenance, and abet such rebellion, and return to 
his allegiance to the United States. 

IX. That by reason of the premises, the property herein deseribed, 
and ali right, title, interest, and estate of the said Eustace Surget 
herein, became and was forfeited to the United States, and ought 
to be condemned to their use. 

Wherefore the said ullorney, in the bathe and behalf of the 
L nited States of America, prays that process of tionition tay issue 
against the said) property, and the owner and owners thereof, and 
aginst all persons interested or claiming an interest therein, warn- 

lg them at some early day, to be named therein, to appear 

9S and answer this libel of information, and that an order of 

publication’may be made in the asual form, and that the court 

may grant such farther and other relicf as to law and justice may 

appertain and as this court is competent to give in the premises, 

and that, after due proceedings had, the same may be condemned 

to the use of the United States of America, and he prays for further 

relief, : 
(Signed ) RUFUS WAPLES, 

(NS. Dist. Atty for the Eastern Dist. of Louisiana. 


Orde 4 of Publication Annered to Lihel of Information. 
United States District Court, Eastern Distriet of Louisiana. 
UNITED STATES | 
Us. -No. 7978. 
THIRTEEN Lors or Grounpb, Property of Eustace Surget. 


Whereas certain property fully described in the libel tiled by the 
district attorney, and now of record in this court, together with all 
the improvements, buildings, rights, privileges, appurtenances, and 
other hereditaments to the same belonging or in any Wise apper- 
taining, and all the right, title, and interest of Eustace Surget 

therein, has been seized by the marshal of the United States 
og for the eastern distriet of Louisiana, by virtue of an act of 

Congress approved on the seventeenth day of July, in the 
vear of our Lord one thousand eight hundred and sixty-two, en- 
titled “An act to suppress Insurrection, to punish treason and rebel- 
lion, to seize and confiscate the property of rebels, and for other 
pUrposes 5 and whereas the United States attorney for the eastern 
district of Loutsiana did, on the 24th day of January, A.D. 1865, 
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file a libel of information in this court, praying the condemnation of 
sald property and real estate under the act aforesaid, and that process 
of monition issue against the owner and owners of said property 
and real estate, and all persons interested or claiming an interest 
therein, warning them at some early day to appear and answer said 
Information ; 

It is. therefore, on this 24th January, in the vear of our Lord 
eighteen hundred and sixty-five, ordered that notice be given to the 
owner and owners of said) property and real estate, and all persons 
Interested or claiming an interest therein, to appear and answer 
this information on the 15th day of February, 1865, and show 
cause, if any they have, why said property and real estate, and the 
right, title, and interest therein of the said Eustace Surget, should 

not be condemned and sold according to law, and that notice 
100 he given by posting il COpYV of this order Upon the front door 
of the court-house of the district, and by publication in the 
True Delta newspaper twice a week previous to said 15th day of 
February, 1865, the first publication to be on or before the 26th inst. 

N.O., January 24th, 1565. 

(Signed) Kk. HW. DURELL, Judge. 


Marshal's Warrand, offered in hevide nee hy Plaintiff. Filed February 
14th, 1S65, 


UNITED STATES 
rs, No. TOTS. 
Toinreen Lors ov Grounp, Property of Eustice Surget. | 


The President of the United States of America to the marshal of 
the eastern district of Louisiana, or to his lawful deputy, Greet- 
Ing: 

You are hereby commanded forthwith to seize and into your 
possession take the thirteen lots of ground fully deseribed in the 
libel tiled Iyy the cistricet attorney, and now of record, together with 
the buildings and improvements thereon, rights, wavs, privileges, 

snd other hereditaments thereunto belonging, and all the 

10] right, tithe and interest of Eustace Surget therein, now 

ibclled by the United States of America, for the canses set 
forth in the libel now pending in the district court of the United 

States for the eastern district of Louisiana: that vou do cite and 

adimonish the owner or owners, and all and every other person or 

persons having, or pretending to have, any right, title, or Interest im 

or to the same, to be and appear hefore a distriet court of the United 

States, for the district aforesaid, to be holden at the city of New Or- 

leans on or before the third Monday from the service hereof, to show 

cause, If any they have or can, whiv the sand property should not 
be condemned and sold agreeably to the praver of the hibellant: and 
how vou have executed this warrant that vou make return accord- 

Ing to law. 

Witness the Honorable Edward EH. Durell, judge of the said court, 
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at New Orleans, this 24th day of January, 1865, and the S9th year 
of the Independence of the United States. 
[SEAL. | (Signed) W.S. BENEDICT, 
Dy Clerk. 


102 Marshal's Return. 


Received January 25th, 1865, and in obedience to the within war- 
rant seized and took in my possession the within-deseribed prop- 
erty, posted copies of this warrant, the libel, and order of the judge 
on the door of the court-house, and published monition in the True 
Delta, a datly newspaper printed and published in New Orleans on 
the 27th January & 2d, 7, 11th Feb’y, 1865, 

(Signed) A. BOISBLANG, 
Py US. Marshal. 


United States Marshal’s Monition, Annexed to Marshal's Warrant. 
True Delta. Monitions. United States Marshal’s Monition. 
In the United States Distriet Court, Eastern District of Louistana. 


UNITED STATES 
Us, "a No. G8. 
TuirtTEEN Lots or Grounp, Property of Eustace Surget. } 


In obedience to a warrant issued in this court, to me directed in 
the above-entitled suit, [have seized and taken into my possession 
nine lots of ground, with the buildings and improvements 
103. thereon, situate in the fourth district of this citv, in the 
square bounded by St. Mary, Felicity, Camp, and Chestnut 
stkeets, and designated by the Nos. 1, 2, 3, 4, 5, 6,7, 8, & 9 as per 
plan drawn by ©. A. Tledin, dated December T1th, 154, and de- 
posited in the office of ‘T. O. Starke, notary, being plan No. 191, and 
measuring, lots Nos. 1, 2, 5, 4,5, 6, & 8, each 27 feet 2 inches front 
on St. Mary street by a depth of 125 feet 2 lines between the par- 
allel lines. 

Lot No. 1, being the corner of Chestnut and St. Mary streets ; lot 
No. 9 measuring 55 feet % inches 6 lines front on St. Mary street by 
a depth of 125 feet 7 inches 2 lines on the line dividing it from lot 
No. 8, and 125 feet 7 inches 6 lines on the opposite side line, and 18 
feet in width in the rear. All the aforesaid lots are bounded in the 
rear by an alley-way for the common use thereof, acquired by pur- 
chase from Mandeville & Mellhenny, as per act passed before 
Walter H. Peters, notary, dated Jan’y 9th, 1861. 

Three certain lots of ground, with all the buildings and improve- 
ments thereon, situate in the second district in this city, in the 
square bounded by Rampart, Conti, Basin, Bienville streets, and 
designated by the Nos. 5,6, and 7, as per plan drawn by the city 

surveyor on the 12th day of May, 1819, and deposited in the 
104 office of M. de Armas, notary, and measuring, lot No. 5, 32 
feet 4 inches front on both Rampart and Basin streets; lots 
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Nos. 6 and 7, 31 feet front on both Rampart and Basin streets, all 
three lots having each a depth of 120 feet. 

A certain lot of ground, with all the buildings and improvements 
thereon, situate in the same square, adjoining lot No. 5, on the line 
toward Conti street, measuring 33 feet 3 inches, more or less, French 
measure, front on both Rampart and Basin streets by a depth of 
120 feet, acquired by purchase from R. P. Hunt as per act passed 
before Theo. Guyol, notary, dated April 1Sth, 1860, together with all 
the improvements, buildings, rights, privileges, appurtenances, and 
other hereditaments to the same belonging or in anywise apper- 
tuining, and all the right, title, and interest of the said Eustace 
Surget thereon, now libeled by the United States for the reasons 
assigned and set forth in the libel in the above-entitled suit now 
pending in the said district court. And Ido hereby cite and admonish 
the owner or owners thereof and all persons having or pretending to 
have any right, title, or interest in or to the same to be and appear 
at a district court of the United States for the district aforesaid, to be 
holden at the city of New Orleans, on or before the third Monday 

from the date hereof, to show Cause, if any they have or can, 
105. = why the said property should not be condemned and _for- 

feited to the United States agreeably to the prayer of the 
libel. 

United States marshal’s office. New Orleans, 26th day of January, 
1S65. 

(Signed) CUTHBERT BULLITT, 
U.S. Marshal. 


Lite rie ntion A Claim of Bartholomew Mullen. Offers d in Evidence by 
Plaintil. Filed January 9th, 1865, 


In the United States District Court for the Eastern District of 
Louisiana. 


Tue Usrirep STATES 
No. 7978. 


Vs. 


‘ 
THIRTEEN Lots or Grounp, Property of FE. Sureet. 
. P a) 


To the honorable the judge of the distriet court of the United States 
for the eastern district of Loutsiana : 


Now comes into the said court Bartholomew Mullen, residing in 
New Orleans, and intervening for lis interest herein exhibits this 
his libel of intervention and claim: upon the property of Eustace 
Surget, hercin seized and now in custody of the marshal of this dis- 
trict, in virtue of a Warrant issued from this court in the above-en- 

tled cause, and alleges and articulately propounds as_ fol- 
106s lows: 

I. That the said Bartholomew Mullen is a loval citizen of 
the United States, and isa privileged creditor of the said Eustace 
Surget in the sum of three thousand six hundred dollars, for this: 
That the said Bartholomew Mullen sued out a writ of attachment on 
or about the 1%th day of November, 1865, in the sixth district court 
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of New Orleans, being a court of competent Jurisdiction, against the 
property of said Eustace Surget, agreeably to the laws of Louisiana, 
and that the sheriff! of New Orleans did seize and take into lis pos- 
session, under said writ of attachment, the property described in the 
Jibel of information tiled by the district attorney of the United States 
herein, and the said property did keep in his possession as so attached, 
from the said 19th November, 1863, until the present time ; that the 
cid writ of attachment was issued upon the petition, duly sworn to, 
and upon a bond duly given by said Bartholomew Mullen, in which 
petition it Was asserted that said) Eustace Surget was indebted to 
sald Bartholomew Mullen in a large sum of money, for which judg- 
ment was claimed by said Mullen against said Surget with  priv- 
lege on the property attached ; that after due proceedings of 

107) law Judgment was rendered by said court in said suit In favor 
of the said Bartholomew Mullen against the said Eustace 
Surget for the sum of three thousand one hundred and = sixty-nine 
dollars and sixty-three cents, with legal interest of five per cent. per 
annum from the oth Oetober, 1862, until paid, two dollars.and fifty 
cents costs of protest and costs of suit, with privilege upon the prop- 
erty attached ; that upon said judgment & in execution of the same 
a writ of fier’ facias was issued from the said sixth district court of 
New Orleans, directed to the sheriff of the parish of Orleans, who 
seized and advertised for sale according to law, under said writ, the 
property deseribed in the libel of information herein, on the 24th 
February, IS64; that the said seizure and execution is still in force, 


was staved by militarv authority, and that the seizure under attach- 
ment and exeeution aforesaid constitute by the law of Louisiana a 
lien and privilege in favor of the said Bartholomew Mullen for the 
amount of jis judgement aforesaid, sav three thousand six hundred 
dollars, upon the property seized by the United States marshal 
herein. 
108 I]. That the judgement in favor of Bartholomew Mullen 
against Eustace Surget, rendered by the sixth district court of 
New Orleans as aforesaid, has been reeorded in the office of the re- 
corder of mortgages for the parish of Orleans and city of New Or- 
leans, and by such register has acquired and has the effect of a 
general and judicial mortgage upon all the property of Eustace 
Surget in the parish of Orleans and city of New Orleans, according 
to the laws of Louisiana. 

Hd. Phat by the laws of the United States,as well as by the laws 
of Louisiana, the property of the said Eustace Surget is liable for 
sald debt and interest, and that said intervenor is entitled to be paid 
the amount of the indebtedness owing to him asaforesaid in preference 
over other creditors of said) Eustace Surget, and over the claims of 
the United States out of the property of said Eustace Surget now 
under seizure as aforesaid. 

[V. That the property described in the libel of information herein 
has been illegally seized by the United States marshal, the same 
being at the time under seizure by the sheriff of the parish of Or- 


~ and has never been released, although the sale of the property seized 
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leans, and that the seizure by the marshal cannot interfere with or 
prejudice the seizure by the sheriff. 

109 V. That the property described in the said libel of infor- 
mation herein was not seized by the supervising special agent 

of the Treasury Department as forfeited to the United States on the 

loth May, 1865, as alleged in the libel of information herein, inas- 

muchas the said property was not captured property ; neither was 

it abandoned property. 

VI. That ali and singular the allegations of facts herein contained 
are true. 

Wherefore this intervenor prays this honorable court to pro- 
nounce in favor of this his demand; that he be recognized as a 
privileged and hypothecary creditor of the said Eustace Surget im 
the manner and form and for the amount hereinbefore set forth, 
and that in case the property of said Eustace Surget herein seized 
be condemned and sold, then that this intervenor be decreed en- 
titled to receive by privilege and preference over the United States 
and over all other claimants, out of the preceeds thereof, the said 
sum of three thousand six hundred dollars, with accruing interest 
thereon ; and this intervenor prays for all such other and further 
relief and remedy as the nature of the case may require and to law 

and justice shall appertain. 
110 (Signed) BUCHANAN & GILMORE, 


Proctors of Intervenors. 
} L fiddavit, 


Bartholemew Mullen, being duly sworn, deposes: That the allega- 
tions of the forgoing intervention and claim are true. 


(Signed) BARTHOLEMEW MULLEN. 


Sworn to and subseribed before me, this 9th day of February, 
1865. 
(Signed) K. LOERY, D’y Clerk. 


Testimony for Libellant. Ojfered in Evidence by Plaintiff. Filed March 
7th, 1865. 
United States District Court, Eastern District of Louisiana. 
UNITED STATES. 
— >No. TU78. 
THe Prorerty or Eustace Surcer. 
Testimony taken before me, Chas. Claiborne, U.S. com’r, this 7th 
March, 1865, in presence district att’y. 
H. ©. Bexeptiet, being duly sworn, deposes and says : 
I knew Eustace Surget; [ knew him before the rebellion ; 
}1] he was a citizen of Natchez: he often travelled on the steam- 
boat of which I was clerk, and in this manner I became ac- 
quainted with him; my first interview with him was in New 
Iberia, Louisiana: be then held the office of major and ass’t ad). 
ven'l to General Dick Taylor, in the Confederate service ; he wore 
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the full rebel uniform of his rank, and was in armed rebellion 
against the Government ofthe U.S. This was during the vears 
1562, 1863, & 1864, up to the ISth March, 1864, at which time T saw 
him last, he then holding the same office of ass’t adj. gen] under 
General Dick Taylor. 

(Signed) H. O. BENEDICT. 


Sworn to and subseribed before me, this 7th Mareh, A. D. 1865. 
(Signed) Chis. CLAIBORNE, 


y ‘ ‘ ° ° ‘ 
U7. , ( ithe stoned. 


Testimony for Libellant. Offered in Evidence by Plaintiy. Filed March 
19th, Ls65, 


United States District Court, Eastern District of Louisiana. 


Uxirep STATES 
US. -No. TO7S. 
Tue Proverry or Eusrace Surcer. J 
112 Testimony taken before me, Charles Claiborne, U.S. com- 


niissioner, his 29th day of March, 1865, in presence of district 
attorney, 

Samcen M. Topp, being duly sworn for libellant, deposes and says: 

I knew aman named Eustace Surget, who resided at Natchez, 
Miss. 7 had seen him there, and also in this city, previous to the 
rebellion. Ile Wiis a cotton planter. 

After the rebellion broke out [ first saw him in Opelousas, La., on 
21st September, Isoz. Tle had the rank of a mayor and wore the 
uniform denoting his rank. Tle was adj. weneral tor Gren. Dick “Pay- 
lor, and was on his statland tm armed rebellion against the Govern- 
ment of the United States. Ile issued an order to me on said Sept. 
1Sev, to procecd to Alexandria, La.. lo tuke colmnanad ‘ot the post. J 
did so. 

After that time [received numerous orders from him. One of 
the orders was to shoot down the present governor of this State, J. 
Madison Wells, on account of his being an uncompromising Union 
man. | had divers orders from said) Eustace Sureet to shoot down 
Union men. 

These last orders were given me in August, 1863. [know 

115) these orders emanated trom him, because they were in his 

own handwriting, signed by command of General Taylor, E. 
Surget, adj. general. 

At the time the above orders were issued Maj. General Taylor was 
in the eastern portion of the State, with Walker's division, Conted- 
erate army. 

I last saw him on 29th Mareh, IS64, when he held the same posi- 
tion as adj. gen], and was still in armed rebellion against the Gov- 
ernment of the United States. 

[ never execeuted these orders to shoot down Union men. I saw 
Gov. Wells and spoke with him while T had the order in my pocket. 
I showed him the order. 
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Eustace Surget had me court-martialed for disobedience of this 
order. He preferred the charges himself. 

I. Surget is a man of about 5 feet 9 inches high, black hair, and 
a piercing black cve,and about 28 or 30 years of age; a very straight, 
dignified, voung-looking man. | 


(Signed) SAM. M. TODD. 


Sworn to and subseribed before me, this 29th Mareh, 1865. 
(Signed) CIS. CLAIBORNE, 


LS. Commissioner. 


114 Lite rrogatories vropounded fo Bartholemew Mullen, Intervenor 
Therein. = Filed April Ath, 1865. 


United States District Court, Hon. E. H. Durell, Judge. 
$ 


UNItrep STATES Of AMERICA ) 
Ux, a No. 7978. 
15 Lots or (ZROUND, &e., the Property of Eustace Surget. ) 


Qn motion of Rufus Waples, United States attorney, in behalf of 
said United States, libellants herein, on suggesting that Bartholemew 
Mullen has intervened in this case, claiming 85,600 dollars of the 
procecds of the property libelled herein, with lien and privilege 
therein, and on further suggesting that the said attorney, in’ behalf 
as aforesaid, herewith files interrogatories propounded to said inter- 
venor, it is ordered that Bartholemew Mutlen, intervenor heréin, be 
served with a copy of said interrogatories, and that said intervenor 
answer tbe same categorically in writing, and under oath, within 
one day from the service thereof, in default of which the interroga- 
tories shall be taken pro CONPESSY : 

Ist. Are vou friendly tothe organization styled “ The Confederate 
States of America”? 

2. Were you friendly to the so-called “ Southern Confeder- 
1S acy at the time vou took your oath of allegiance to the 
United States, tiled herein ? 

3. Have vou been friendly to it at any time since? 

ith. Did vou then desire, and have you since desired, the success 
of the so-called Southern Confederacy tr 

Sth. Did you then desire, and have you since desired, the defeat 
of the Federal army or any part thereof? 

6th. Did vou then desire, have vou since desired, or do you: now 
desire, that the States and people in rebellion shall gain their inde- 
pendence of the United States Government ? 

7th. Did vou then er do you now wish that the Government of 
the United States may fail in its efforts to coerce the insurgents, 
rebels, confederates, and traitors to obedience, and to subjugate them 
to Federal authority t 

Sth. Have you expressed in words or in writing a wish that any 
Federal general should fail to take Richmond, Vicksburg, Port 
Hlucdson, Charleston, or any other towh or any State ? If you have 
expressed a contrary wish, state particularly whether your sympa- 
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thies in this war are now and have been more with the Union 
116) than with the Confederate cause—more with President Lin- 

coln than with Jefferson Davis. 

9th. flave vou ever vielded allegiance to the * Confederate States 
Government”? 

10. Have you abjured that allegiance? State particularly the 

time and circumstances of your recantation. 

11th. Is vour present loyalty to the Federal Government merely 
rossive in its character, and not active so as to aid by all your power 
and influence in the suppressing of the rebellion, and the restora- 
tion of Federal rule in’ Louisiana and throughout the Southern 
States, and over the whole country? Tf vou have stated that vour 
loyalty is active, please state fully what you have done and are do- 
ing against the Confederacy and against the rebellion, and what 
vou have done and are doing for the Federal cause. 

Did you take your oath of allegiance filed herein with the 
Intention of again vielding allegiance to the Contederate authority 
in case they should regain possession of this city and State? 

Have your associates been and are they now with the triends 
and adherents of the Confederate Government in preference to the 
opponents of that Government ? 

I-4. Tfave vou ever aided the Confederate cause or its soldiers or 

its civil officers or its adherents or its svimpathisers, or any 

117 State In insurrection, by contribution of: Hiohney, hy loan, by 
word or act, or by any means? 

15. Have you so aided since taking the oath of allegiance, filed 


by you herein?) Tf you have answered atlirmatively to either of 


the last two questions, state whether vou sincerely regret that vou 
so aided, and whether you now wish that vour aid had been given 
to the Federal cause ? | 

16. Are you now secking to have vour claim allowed with the 
Intention of purchasing the property on which it is alleged to be 
privileged tor the purpose of restoring said property to its present 
owner (that is, its owner before confiscation) upon his future return 
to the city? 

I7th. Is any person interested with you whose interest is net in 
your bill of intervention ? 

sth. Are vou opposed to the execution of the confiscation aets 
passed by Congress, aid have you filed vour bill of intervention 
with any other motive than that of collecting yvour debt” 

th. Have vou taken the oath of allegiance filed herem with 
any other motive than that of collecting your debt and transacting 
business ? 

(Signed) RUFUS WAPLES, 
United States Atorney. 


CATHERINE SHIELDS ET AL. VS. ARTHUR SHIFF. ol 


11S = Note of Evidence. Offered in Evidence by Plaintiff. Filed April 
4th, 1865. 


UNITED STATES 
Us. No. 7978. 
THe Proverty or Eustace SurRGET. 


The libellants offered in evidence the adm’g war’t, monition, and 
marshal’s return, and the testimony of Hl. O. Benedict and S. M. 
Todd, taken before United States commissioner, filed 7th and 29 
March, 1869. 


Marshal's Return to Interrogatories Propounded to B. Mullen, Intervenor 
herein. See page QS. 


Received April 5th, 1865, and on the same day, month, and vear 
served a copy of the within interrogatories on Bartholemew Mullen 


personally. 
New Orleans, April oth, 1865. 
(Signed) M. EGAN, 


Dy U.S. Marshal. 


Answers of B. Mullen, Claimant, to Interrogatovies. Offered in Evidence 
hy Plaintih A filed Apral 6th, LSGo. 


Lnited States District Court. 
UNITED STATES : 
VS, ~No. TO78., 
I} Lors or Grounp, &e., the property of KE. Surget. 
aay The claimant, Bartholemew Mullen, answers the interrog- 
atories propounded to him by the district attorney, as follows : 
Interrogatory 1. No. 


" 2. NO 
3. NO. 
1. No. 
>. No. 
tH. No. 
i. 2 
>. No. 
‘) No. 


Respondent vielded the same allegiance to the Confederate States 
eovernment during the time that it was ‘the government de facto, 
and exereised military authority in New Orleans, that ali the citizens 
of New Orleans vielded te it, and ne other or further allegiance. 

_ Interrogatory berth, Respondent did abjure the said allegiance at 
the time and under the circumstances specified in his oath of alle- 
cianee to the United States, herein filed. Tle has remained in the 
city ever since the same has been occupied by the Federal Govern- 
ment, and has always demeaned himself as a loval citizen of the 
U.S. : 
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Interrogatory 11. Respondent was always opposed most 
120 = decidedly to the secession of Louisiana from the Union, and 
to the waging of war by Louisiana against the United States, 
and that he has contributed to the support of the Federal Govern- 
ernment, and continues to do so, by paying his taxes to the United 
States. 
Interrogatory 12th. No. He took the oath in good faith. 
rnterrogatory 13th. Respondent does not enquire into the politi- 
cal opinions of persons with whom he may choose to associate. 
Interrogatory 14th. Not to respondent's knowledge. 
Interrogatory 15th. This is answered by the two previous answers. 
[nterrogatory 16th. No. 
Interrogatory 17th. No. 
Interrogatory TSth. No. 


Interrogatory 1th. Respondent took said oath for the purpose of 


proving his loyalty to the Government of the United States. 
(Signed) Bb. MULLEN. 


Sworn to and subscribed before me, this 6th April, 1865, 
(Signed) CH’S BENEDICT, D*y Clerk. 


121 Writ of Vendition- Exponas. Offered in Evidence by Plaintiff. 
Filed June 3d, 1865. 


United States District Court, Eastern District of Louisiana. 
Unirep STATES | 
vs. | ae ee 
THIRTEEN Lots or Grounp, the Property of Eustace No. 1975. 
Surget. | 
The President of the United States of America to the marshal of the 
eastern district of Louisiana, or either of his deputies, Greeting : 
Whereas at a district court of the United States, holden at New 
Orleans, for and within the said district, on the fourth day of April, 
A. D. 1865, thirteen lots of ground, the property of Eustace Surget 
with all the buildings and improvements thereon, fully described in 
the libel on file, were, after prociamation and due proceedings had, 
decreed forfeited and ordered to be sold at public auction: These 
are, therefore, to command you to sell to the highest bidder, at pub- 
lie auction, at Merchants’ Exchange, IS Royal street. within said 
district, on the 17th day of May, 165, at 12 o'clock m., the said 15 


lots of ground, &c., first giving thirty days’ notice at least of 


122s the time and place of sale, by advertising the same in the 

True Deita, one of the newspapers printed at New Orleans. 
and by proclamation in the usual form on the day of sale, the money 
arising from the sale to be paid into the registry of said court, to be 
disposed of as the law in this case directs. 

And make due return hereof, with vour doings herein. 

Witness the Honorable FE. H. Durell, at New Orleans, this 10th 
day of April, A. D. 1865, and S9th vear of the Independence of the 
United States of America. 

(Signed) W.S. BERNARD, D.y Clerk. 
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Marshal's Return. Received April 10th, 1865. 
Unirep States or AMERICA, Eastern District of Louisiana: 
New Or LEANS, May 31, 1865. 
Pursuant to this precept, Lhave caused the property within named 
to be offered for sale at publie anetion, and to the highest bidder, at 
the Merchants’ Exchange, IS Roval street, on the day, hour, and 
place therein directed, having given thirty days’ previous notice of 
the time, place, and manner of the sale in the True Delta, one of 
the newspapers printed in the city of New Orleans, and by 
123 the erier on the day of sale, and at such sale the purchasers 
were as under, but there not having been bid two-thirds of 
the appraised value thereof, there was a portion of the property not 
sold at the first adjudication, which part was again advertised for 
sale full ten days, as per order of the lon. judge of the district court 
of the United States to that effect, In which advertisement the 
terms, place of sale, & conditions were fully set forth; and having 
complied with all the previous legal requisites, the preperty 2dly 
advertised was sold on the 80th day of May, 1865, as will be seen 
below, viz: 
Arthur Shit?: 
Five lots of ground in the square bounded by Rampart, 
Basin, Conti, & Brenville streets, in the second district 
of this city, with all the buildings and improvements 
VOU I iii i $22,000 OU 
2d sale—Geo. S. Mandeville: 
Nine lots of ground, with all the buildings and improve- 
ments, in the fourth district of this city, In the square 
bounded by St. Mary, Chestuut, Felicity, and Camp 


Strects: 
Note 1D CG FOR ic cc cdemnnnnneccne comma SO) 
I 0) 
1,800 00 
Total amount sales —. ce mein @eemes likes ee 
Iz Reference is also made to the certificate of mortgage hereto 


annexed, whereby the gross sales amounted to twenty-three 
thousand eight hundred dollars —— cents, which I pay over to C. 
(’. C‘larborne, bisty., the clerk ot the court aforesaid, to be disposed of 
as the court directs. 
Attest: A. BAUDOUIN, 
LP Marshal. 


Received from Cuthbert Bullett, United States marshal, twenty- 
three thousand eight hundred dollars, being (as he saith) the pro- 
coeds ot the aforegorng side, the Holes to be disposed oi as the court 
directs, and for which I have signed duplicate receipts. 

(Signed) W. SS. BENEDICT, 
Dy Clerk. 
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Mortgage certificate annexed, to wit: 

OFFICE OF MortTGaGeEs. 

The undersigned, recorder of mortgages for the parish of Orleans, 
city of New Orleans, State of Louisiana, certifies that in the ree- 
~ords in his office there are no other mortgages standing in the name 
of Eustace Surget, and recorded against the property deseribed in 
the printed ~lip hereto annexed, than the following, to wit: 

Int. B75, f 22d. The reversion hetook peract before T. Guyol, 

notary, the TS April, IS60, up to $15,900 and interest, 
125 Yd. BOOT, f 237. Of the mortgage granted by Robert P. 
HTunt in favor of his vendor, John Egerton, on the lots 6 & 7, 
secondly deeribed, to secure 825,000 as principal, and 34,500) as in- 
terest, now reduced to S15,900, as per act before T. Layton, hotary, 
the ?" November, 1855, 

od. B. 75, f 224. The reversion he took by the aforesaid act of 
Guyol up to 824,000 and interest. 

4. 2B. 7A O12, Of the morteage granted by said [unt in favor of 
Edward Shiffon the 4 lots, 2dlv & Sdly decribed, to secure $24,000 
and interest, as per act before said notary Guyol, on the 28 Jan- 
uary, 160. 

5. DB. 75, f. 224. And the one granted in favor of said ITfunt, his 
vendor, on the said 4 lots, to secure $10,000 & interest, as per said 
of Guyol, the TSth April, TS860. 

Gth. Bk T. M., No. 7, fo. 462. Recorded on the 7 November, 1853. 
The general one in favor of this city resulting from a judgment 
rendered by the oth justice court on the 1th Sept., 1853, for the sum 
of S14 and 40 cents, with interest stipulated in said judgment and 
costs of suit against I. Surevet. 

7th. Bk. M.. Nows, fo. 283. Recorded on the 13 Seprt., LSoo. 

12600 The general one in favor of the same resulting from a 

judgement rendered by the 2d justice court on the sth July, 

1855, for the sum of 89 and 40 cents, with interest stipulated in said 
judgement and costs of suit against the same. 

Sth. Bk J. 11, fo. 202.) The one resulting from the inscription of a 
writ of attachment, No. LO7S4, 6th district court, Bartholemew Mul- 
len vs. EK. Surget, on lot Sdly described, to pay and satisfy 83,169.65, 


Interest and. costs. 

Oth. Bk J. Mi. No. 11. fo. 385. Recorded on the 3d eb'y, LS65. 
The general one in favor of Bartholemew Mullen, resulting from a 
judgment rendered by the 6th distriet court on the 5th February, 
IS64, for the sum of S5.100 and 35 cents. with interest stipulated in 
said judgment and costs of suit against FE. Surget. 

loth. BOPL 1 fh ovo & ooh. The privileges in favor of the first 
& second draming districts, lying on the property in their respective 
limits. 


(Signed) J. W. MULDEN, 
New Orleans, May tenth, Ts65. Recorder. 


+ 
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127 Printed Slip annexed to Mortgage Certificate. 
In the United States District Court, Eastern District of Louisiana, 
UNITED STATES 
rs Sue aaa 
, . ‘ i -No. 7978. 
THIRTEEN Lots or Grounp, the Property of capil — 
Surget. 


By virtue of a writ of venditioni CLPOHAS, to me directed in the 
above-entitled suit, | will proceed to sell to the highest bidder, on 
Wednesday, the 17th day of May, 1565, at 12 m., at the Merchants’ 
and Auctioneers’ Exchange, No. 18 Royal street, the following de- 
scribed property, viz: 

For description of property, see page S6. 

Terms: Cash, at time of adjudication in U.S. Treasury notes. 

United States marshal’s oflice, New Orleans, 11th day of April, 
LS605. 

(Signed) CUTHBERT BULLITT, 
United States Murs val, 


Note of Fvidence. Filed May Oth. ISGS. 


UNItTep STATES | 
vs. No. 7978. 


15 Lots or Grounp, Property of EE. Surget. 


Mr. B. Shiff & a@/. offered in evidence the 6 notes marked 

PS 1,25, 4,5, & 6, act of mortgage marked O, act of sale P, & 

power of attorney 9% (judgment). B. Mullen offered in evi- 

dence oath of allegiance R, transcript of proceedings suit No. 10754, 

Gth district court of N. O., marked S, & certificate from mortgage 
oflice attached. Also his answers to interrogatories “ submitted.” 


Power of Attorney Marked a Filed Oth May, LS6.. 
Strate oF Loursiana, City of New Orleans : 
UNITED STATES 
vs, -No. TO7S. 
13 Lors or Grounp, Property of E. Surget. J 


I certify that by two several powers of attorney annexed to acts 
existing In the records in this office and passed before Theodore 
Giuvol, late notary, under the respective dates of the 9th and 21 
January, 1861. 

Mrs. Bazilise Shiff, Eugene Shiff, Theodore Shiff, and Adele 
Bougueret, his wife, and Mrs. Cora Gauttier, born Shiff, all formerly 
of New Orleans, U.S. of America, and now residing at Paris, in the 
Empire of France. Which parties have granted to George Urqu- 
hart, of New Orleans, the power to act for them generally and 

specially, in all and everything in which they are interested 
12) in New Orleans or elsewhere in the United States of Amer- 
ica, to sell or to buy, to encumber or hiyvypo itheeate, to accept 


, 
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or reject a succession, to contract a loan or acknowledge a debt, to 
draw or endorse bills of exchange or promissory notes, to compro- 
mise or refer a matter to arbitration, to make a transaction in mat- 
ters of litigation, to sell and transfer all or any property, real or 
personal shares, bank stocks er any other securities belonging or 
coming to them, to ask, demand, sue for, colleet and receive all 
debts, sums of money, dividends, rents, and any other value now 
due, or which shall be hereafter become due, owing or belonging to 
them from any source whatever, and to invest the same in any 
manner or In any securities as he shall deem best. 

To which said powers, in exercise of the power of substitution in 
said acts contained, the said George Urquhart, in his said capacity, 
substituted, nominated, and appointed Messrs. Arthur Shiff, Eugene 
Shiff, Theodore Shitf, Gustave Shiff, and Henry Shiff, of this city, 
to be the attorney in fact, in his place, of the said before-named 
constituents, fully authorizing and empowering them to do and per- 

form, jointly and separately, all and singular the acts, mat- 
130) ters, and things speettied and set forth im said annexed pow- 
ers of attorney, In the same manner, and to the same ex- 
tent that he himself is authorized to do and perform. 
(Signed) FELIX, McCULLOCH, 
Not. Pub. 


~tition offered ai Kvidenee hy Defendant, A Filed August 22, LSS. 
State of Louisiana, Fifth Distriet Court for the Parish of Orleans. 
ARTHUR SHIFF vs. EUSTACE SURGET. 


No. 10750, of the late fifth district court, and transferred by law 
to the civil district court for the parish of New Orleans, under the 
No. 200. 


To the honorable the judge of the fifth district court for the parish 


of Orleans: 


The petition of Arthur Shiait!, who resides in the city of 

131 =New Orleans, respectfully represents that, by an act executed 
on January 25th, 1860, before Theodore Guyol, a notary pub- 

lic in this city, Robert P. Hunt, a resident of New Orleans, declared 
and acknowled himself to be justly and traly indebted unto Edward 
Shiff, also of New Orleans, in the full amount of twenty-four thou- 
sand dollars, for which sum he exeeated and delivered unto the 
sald Edward Shiff his six several promissory notes, made payable to 
his own order and by himself indorsed, all dated on the twenty- 
eight-day of January, 1860, bearing interest at the rate of eight per 
cent. per annum from maturity until paid, four of said notes for the 
sum of five thousand dollars each, pavable, two on the fifteenth and 
two on the twentieth of January, 1862, and the other two notes, each 
for the sum of two thousand dollars, payable on the twenty-fifth 
day of the same month and year. That in order to secure the pune- 
tual payment of the said notes, together with all interest, the said 
sald Robert P. Hunt did, by said act,specially mortgage, aifect, and 
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hypothecate in favor of the said Edward Shiff, or any future holders 
of said notes, the following-described property, to wit: 
$2 Ist. ‘Two lots of ground, with the buildings and improve- 
~ tiiehis thereon, situate in the second district of this city, In 
hoe square bounded by Rampart, Basin, Bienville, and Conti streets, 
and designated by the Nos. seven and six ona plan drawn by Jh. 
Pile on the Lith dav of May, 1Si%, and deposited in the office of 
Michel de Armas, then notary in this city, by act of the sixteenth 
day of June of the sume vear. Said lots having each, in French 
ieastre, thirty-one feet front on each Rampart and Basin. streets 
by a depth of one hundred and twenty feet. and being the same 
Property purchased by the said Hunt from John Mverton by an act 
passed before Thomas Layton, notary, on the thirtieth day of No- 
vernber, 1855. 

Yd. Another lot of ground, with Jie improvements thereon, situate 
In the same square, designated by the No. eleven on the said plan, 
and having thirtv-two feet four inches front on each of said Ram- 
part and Basin streets by one hundred and twenty feet in depth. 

Sd. And another lot of ground, with the improvements thereon, 
situate on the same square, adjoining the lot last described, and 
Hea bhie’, In frenel; measure, thirty-three fect three Inches, more or 

less, in front on each of said Rampart and Basin street-, by 
Is) one Hundred and twenty feet in depth, which said ten lots, 

secondiy and thirdly described, were purchased by the said 
Hfunt from: Rebert J. Ward, by an act passed before T. O. Stark, no- 
lary, on the nineteenth dav of January, 1857. 

That the said Robert P. Hunt bound himself not to sell, alienate, 
or encumber the said) above-deseribed Property to the prejudice of 
sail vet. 

That the said six notes were duly paraplied ne varielur hy the said 
notary to identify them with the said act of mortgage, an authentie 
COPY of which ts hereto annexed and taade a prear'l of this petition. 

Petitioner further represents that, by another act extended on 
Apre Tsth, 1860, before Theodore Guyol, notary, the said Robert P. 
Thin: sold the said above-deseribed property, together with the 
buildings and improvements thereon, and all the rights, ways, priv- 
Leges, and appurtenahces thereunto belonging, or ih any wise ip 
pertaining, to Eustace Surget. then a resident of the city of Natchez, 
State of Missis=ipp 

That in consideration of the above purchase, and in part payment 

of the price of the said above-described property, and the 
13400 said Surget assumed and bound himself to pay aud take up 

at maturity in the place and stead of the said Robert P. Hunt 
the said six above-described promissory notes, amounting together 
to the sum of twenty-four thousand dollars, exclusive of Interest ; 
and also assumed the mortgage on said property securing the pay- 
ment of said notes, and that the said Hustace Surget, in the said 
act ot April iSth, S60, also bound himself mo- to sell, ulienate, or 
encumber the said property to the prejudice of the said act; all of 
which will more fuliv appear by reference to an authentic copy of 
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said act of sale and mortgage of April 18th, 1860, which is hereto 
annexed and made part of this petition. 
* Petitioner admits that the said notes are entitled to the following 
credits for amounts paid on May 17th, 1565: On each of the four 
notes of five thousand dollars the sum of three thousand three hun- 
dred and fifty-six 11}.100 dollars on account, on each of the two 
notes for two thousand dollars, the sum of thirteen hundred and 
forty-two 45} dollars on account. 
Petitioner further represents that the said Eustace Surget refuses 
or neglects to pay the balance due on said notes, though thereto 
amicably requested. 
135 That your petitioner is the holder and owner of the said 
six above-described notes, which are hereto annexed and 
made of this petition. 
That said authentic acts import confusion of judgment, and en- 
titles petitioner to executory process herein. i 
Wherefore, the premises considered, your petitioner prays that ai 
order of seizure and sale may issue herein, commanding the civil 
sheriff for the parish of Orleans to seize the said above-described 
property in whosesoever hands found, and to sell the same for cash, 
according to law, and that the process of the sale of the said prop- 
erty be appropriated by preference over all other creditors, to pay 
and satisfy your petitioner’s said claim for the sum of twenty-four 
thousand dollars, with interest at the rate of eight per cent. per an- 
num on ten thousand dollars from January 15th, 1862, until paid, 
subject to a credit of six thousand seven hundred and twelve 
223-100 dollars, paid on May 17th, 1565, and interest at the rate of 
eight per cent. per annum on ten thousand dollars from January 
20th, 1862, until paid, subject to a eredit of six thousand 
1586 seven hundred and twelve 223-100 dollars, paid on May 17th, 
1865, and interest at the rate of cight per cent. per annum on 
four thousand dollars from January 25th, 1862, until paid, subject 
tu a credit of twenty-six hundred and eighty-four 903-100 dollars, 
paid on May 17th, 1865, and all costs of suit. 
Further prays for all general and equitable relief in the premises. 
(Signed) T. GILMORE, 
ARTHUR DENTS, 
Attys. 
Orde 7. 


Let a writ of seizure and sale issue as herein prayed for and ac- 
cording to law. 
(Signed) W. H. ROGERS, Judge. 
New Orleans, 22d June, 1880. 
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Notice of Demand of Payment. 


STATE OF LourIstana, Parish of Orleans, City of New Orleans: 


~ 


Fifth District Court. 


ARTHUR SHIFF 
US. No. 10780. 
Eustace SurGet. | 
To Eustace Surget, New Orleans: 
137 Take notice that payment is deninded of you, within three 
days from the service hereof, of the amount specified in the 
praver of the accompanying petition, with interest and costs. In 
default of payment within that delay a writ of seizure and sale will 
issue, under the order rendered and endorsed on the said petition, 
and the property therein described will be seized and sold according 
to law. 
Clerk’s office, New Orlcans, this 25d day of June, 1880. 
(Signed) JOHN J. HANNAN, 
D'p. Clerk. 


She rifi's Return. 


Received June 23d, ISSO, and, after due and diligent search and 
enquiry, i was unable to find Eustace Surget, defendant herein, nor 
any agent to represent him, and I was credibly informed that he 
has left this State, and resides permanently in France. 

Returned same day. 

(Signed) T. A. BOYLE, 
D’y Sheriff. 


13s Notice on Demand of Payment on Curator. 
Srare oF Louistana, Parish of Orleans, City of New Orleans: 
Fitth District Court for the Parish of Orleans. 


ARTHUR SHIFF 
Us > No. 10780. 
EUSTACE SURGET. 
To Eustace Surget, absent from the State, through Henry C. Mil- 
ler, Esq., appointed by the court to represent: 

Take notice that payment is demanded of you, within three days 
from the service hereof, of the amount specified in the prayer of the 
accompanying petition, with interest and costs, and in default of 
payment within that delay a writ of seizure and sale will issue, under 
the order rendered and endorsed on the said petition, and the prop- 
erty therein described will be seized and sold according to law. 

Clerk’s office, New Orleans, this 24th day of June, 1880. 

(Signed) JIN¢ ). J. HANNA N, 
Dy Clerk. 
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Shi rites Lis fata. y 


Received June 24th, ISSO, and on June Zith, Pssu, ft served a 
copy of within notice of demand of payment and accompanying 
eotition and order personally on Tenry C. Miller, atty, appointed 
by the court to represent Eustace Surget, absent, defendant herein 

(Signed) . A. SPT ie, 
py Sheviti 


[eS Chath, of (uypator. hiled Panne Pith Iss) 


hafth District Court for the Parish of Orlean 
Lieruenr Sie 


espace Sturoaerr. } 


} 
' 


Betore me. John J. Tiannan, depaty el | ist) 
court tot thy porishof Orleans, personally eam anne ; Ppreared flenry 
C. Miller, who sclemmity swear- that be will well and taithfally per- 
forni all sihidl =]! tilsar thre duties cnt attorney at-law te Perper “chit thie 
defendait ay re-ddhi sO lielp hhity (rent. 


(Sioned) HEARY C. MILLER 


erk of the filth district 


i ' i 


Sworn to gud subsertbed before mie. New Oplennus. dun - ING 
(Signed) gxO. J. HANRBRAS, — 


[) pouty f ar ef 


STATE oF LOUISIANA 
Rifth Distriet Court for the Parish of Orlean 
ARTHUR SULEF 
KUSTACE SUGET. } 


1h The State of Lout<tana to the civil shernt] of the parish of © 
leans, Grreetine 

You are hereby commbnineded, 1} thre hiaithie of the Ssfate of [utis- 
lana and of the fifth distriet court for the parish of Oplcoauns, t FAL — 
and sell for eash and according to law the following-de-cribed prep 
erty, to wit: 

Ist. Two lots of ground with the buildings & improvements 
thereon, situate in the second district of this citv. in’ the square 
hounded by Rampart, Basin, Bienville, and Conti streets, and desig: 
nated by the Nos. seven and six. on a plan drawn by J’éh Pitie, on 
the Plth of May, IS19. and deposited in the office of Michel de 
Armes, then notary in this citv, by act of the sixteenth day of June 
of the same vear, satd two lots havine each, in French mensure 


thirty-one feet front on each of Rampart and Basin streets by a 
depth Ot Oe hundred aiid (Wenhtly te et 
Pd. Nunother lot of eround. with the Improvements thereon, sit- = 
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vate in the same square, designated by the Ne. eleven on the said 

plan, and having thirty-two fect four inéhes front on each of said 

Reapart snd Basin street- by one hundred and twenty feet in depth. 

od. And another lot of ground, with the Improvements thereon, 

situate in the same “pure, widjolning the lot last deseribed, and 

having, in French measure, thirtv-three feet three inches, 

1 i] more or tess, in front on each of sated Rampart and Basin 

streets by one hundred and twenty feet in.depth, all of whieh 

will more fully appear by reference to said act herety annexed and 
made part hereot. 

To pay and satisfy vour petitioners claim, to wit, twenty-four 
thousand dollars, with interest at the rate of eight per cent. per an- 
num on ten thousand collars from January loth, 1862. until paid, 
subjeet to a eredit of six thousand seven hundred and twelve 
22-700 dollars, } iid on May 7th, Sho. and interest at the rate of 
eight per cent. per annum on ten thousand dollars from January 
POth, Psevz.until paid, subject to a credit of six thousand seven hun- 
dred and twelve 223-100 dollars, paid on Mav 17th, 1865, and inter- 


estat the rate of cight per eont. per annum on four thousand dol- 
lars, from January Zoth, S62, until paid, subject to a credit of 
twenty-six hundred and eighty-four 00 25-100 [dollars], paid on 
Mav 171 ‘te teosts of suit. 
And what vou do in the premises vou make return thereof, to- 
eethoer wetlp this writ. to our said court, as the law direets 
Witness the Tbonorable Walter EL Rowers, judge of our said 
ie pe ort, this 29th dav of June.in the vear of our Lord one 
¢ | 4 3 


thousand eieht bhandred and eiehty, and in theone hundredth 
ane fourth vear ot thy Priclepenedene of the United States 
Sroned) INO. J. HANNAN, 
Dep Clerk. 


Sheriti’s Return Anvered to Writ. 
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2th, Psse, J. R. Aleee 
Gaanthreaux, late sheriff of this parish, seized the property deseribed 
inthe within oennexed notice of scizure. marked “A” which said 
notice (y} <eC17Z Ure Pristine df Re \\ ith tiie return on the reverse of the 
same. is herewith made part of said return eansed the seizure of said 
pProaperiy LO De LEN te “oy lod in the othee of the recorder of mort- 
gages In and jor the parish of Orleans and city of New Orleans, and 
his preuN dias Phi teeing rppeteds 
And after the legal delay had expired the said property was 
advertised for sale on the third day of July, ISSO, in the following 
manner, to wit, by advertisement composed in English and Freneh 
announcing the sale to take place at the Merchants and Auctioneers’ 
Exehange, on Roval street, between Canal and Custom-House streets, 
in the second district of this city, on the thard day of August, 
143 PSSGoat 2 o'clock mo: suid advertisements were inserted and 
published in English and French in two papers in the city of 
New Orleans, to wito in the N.O) Daily Democrat and New Orleans 
rom the said third day of July, 1880, to the day of sale, being 


| 
ful! thirty dav frors the date of the first notice ciVven in snd hnews- 


Recerved June tty. LS), ctl 
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papers; said advertisements were inserted and published in said 
newspapers on the 3d, 10,17, 24,51 July, and 3d) August, 1880, in 
Wnelish in the New Orleans Daily Democrat, and in French in the 
New Orleans Boe. And after farther having complied with and per- 
formed all the additional previous legal requisites, and after the said 
oreperty having been duly appraised, did expose the same at public 
sale, necording to law. at the said Merchants and Auctioneers’ Ex- 
change, on Roval street, between Canal and Custom-louse streets, in 
the second district of this eity,on the said third day of August, 
eighteen hundred and cighty, at 12 o’cloek m., and having first an- 
nounced in a loud and andible yotce the terms and conditions here- 
Inafter expressed and speetfied, and having also read verbatim, and 
bya doud and audible voice, the certificate of the recorder of mort- 

Cases for the parish of Orleans and the city of New Orleans, 
14400 delivered on the day of sale, and showing the mertgages and 

lions existing at the time of sale in the name et said defend- 
cunt ava thre said property, and also the certificate of the register 
of conveyances for the parish of Orleans and city of New Orleans, 
delivered on the day of sale ; 

When Arthur Denis, for ac. Arthur Shaiff, being the highest and 
last bidder, the said property was adjudicated fo the present sheriff, 
Thomas Duaily.to the said Arthur Denis, for account of the said Ar- 
thar Shith for the price and sum of nineteca thousand dollars 


(S19.000) payable cash and which was settled for in the following 


manner, to wit: 


Ist. The purchaser has patdin cash the costs and charges 

of this suit, amounting inall,as detatled on the reverse 

hereof, to the sum of six hundred and twenty-five "5 

| dollars | asa weal | neg canes H25 20 
Yd. And the said) purchaser being the plaintui in’ this | 

cise and holder of the morteage, the tirst in rank, un- 

der which thissate was made, las retained in his handon 

account of fis claimpand of said mortgage the balance 

of the pric ot adyudication, amounting to elghteen 


thousand three hundred and seventy-four py [dollars] 15,574 50 


Vinount of sale Ne anes MEE A aE. S1O.000 OO 
Returned Nov. 2both. 1SS0. 
M45) (Siened) EWEN RICKER, 
Dy Sherif. 


Charges Anneved fn Wret. 


Printing, ° Democrat: inn niciigu lic ieahtabilaiici gs peut a i a Iti SO 
Le, ae Be a ak alae as a a at ]45 St) 
(‘lerk’s fees ber gro ae! OER AM cee 1) GO 
Sherif] - tae alas ce a S 11 oo 
Mortgage corliGeetes occ ccndcowsse. dian nama 1 0) 
Conveyance si pee iit seit el te alk tn 1 50) 
1 O00 


Erasing mortgages... 2. ~~~ is setae tian elicitor kale ti 
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Appraiser fees ......-_-- Ie stallhssnind gion erkosacte annie bitin 10 00 
Exchange REISS Fa a Se RRL SEMIS 19 OO 
CR et Is iciBrnNndnemnuncududpudesssue 475 00 


Cater ec eee Ch. ee 5O OO 
») per ct., attorney's (ES De AE SSS Lass 32 


fo a ea ee viitasisiattel eid a 
State taxes 1S76, “77, & "TS, paid—---. oni dnaeiebienedinain 


tO eee 8 oe meme 
State & city taxes — to be paid pure haser......---- 
Claim, am’t due May 17, 1865___.___.-...-- smcnne GI4g08 
Int. 5 per ct. per annum from May 17, 1865, to August 
Oh, Sea ee 9 welcadceeciiiee a caatee ee 


51,666 41 
Correct. FE. & O. bo Nov. 26th, 1880 
(Signed ) : J. D. DAXTER, 
Dy Sheriff. 


1-46 Notice of Ne Dye Annexred tes Lieut 
STATE OF Lovutstana, Parish of Orleaus 
In the Fifth District Court for the Parish of Orleans. 


SHERIFF Ss Orrick, PARISH OF ORLEANS, 
Ni W ( ary KE ANS, Dati ened, ISSO). 


ARTHUR SHIFI 
x, ~No. LO7TS0. 
Eustace Surcer. | 
To —— 

Take notice that by virtue of a writ of seizure and sale here- 
unto me directed IT seize and demand of vou the rent now due, and 
which may hereinat[ter] become due, pending the seizure herein 
made, for the occupation of premises situated Rampart, Basin, Bien- 


ville. and Conti streets, which vou will pay over to me. 
(Signed) ADAM SCHMIDT, Jn.. 
Deputy She reff. 


Sheriff's Returi. 


And on June 50th, ISS0, T served a copy of within notice of rent 
garnishee on Alphonse Lelong, who pays 8125.00) per month, due 
July Ist, ISSO. 

" (Signed) J. HW. BOYLE, 
Dy Sif. 
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149 Advertisement annexed, to wit : 


iitth Distriet Court for the Parish of Orleans 


ARTHUR SHIFF 
Us, -No. 10780. 
Eusrace Surcer. J 


by virtue of a writ of seizure and sale to me directed by the hon- 
oracle the fifth district court for the parish of Orleans in the above- 
entitied cause, | will proceed to sell at publie auction, at the Mer- 
chants’ and Auctioneers’ Exchange. oval street, between Canal and 
Custom-Elonse streets, in the second distriet of this city, ani Tuesday, 
Anguat 5d, 1ss80, at 12 o'clock mm. the following-deseribed property, 
to wii 

Ist) f wo lots of ground. with the buildings and. unprovements 
thereo. situated in the second district of this eity, in the square 
bounded by Rampart, Basin, Bienville, and Conti streets, and desig- 
nated by the numbers seven and six ona plan drawn by Jh Piliee, 
on the eleventh of Mav. 1S19 and deposited in the office of Michel de 
Armas, then hotary itn thits city, hy act of the sixteenth day of June, 
ISI), said two lots having each in French measure thirty-one feet 
front on each of Pe ctranpoart and Basin streets by il depth of one hun- 

dred and Twenty feet. 
bow Yd. Another lot of ground, with improvements thereon, 
situated in the same square, designated by the number eleven 
on the said plan, and having thirty-two feet four inches front on 
each of said Rampart and Basin streets by one hundred and twenty 
fect mn depth. 

Sd. And another lot of ground, with the improvements thereon, 
sittiated i" thy siltie square, anid having in Kreneh bhieuastire thirty- 
three feet three inches, more or less, In front on each of said Ram- 
part and Basin streets by one hundred and twenty feet in depth. 

Seized in the above suit. 

z rhils eCush (oh) the Spot 

(Signed) J. R. ALCEE GAUTHREAUA, 


f i} i/ Nii rou of thie Parish of fjyl, (hii. 


Vi feo he) Appoint ‘tal Attorney hes Peeprese yl 1h fe ndand. biled ine 
YI 4h. ISSO 


Fifth Dist. Court 


Anvitr SHIFF } 
Us. No. LO7S0. 
irsTAce SuRGEr. } 


(ih) motion of Arthur Denis and T. Gilmore, of counsel for plant, 
and upon showing to the court from the return of the sheritf 

lol Lupo thie notice of demand herein jssted that the defendant 
is abeent from this Stateand residein France, and has left no 
known agent in this State, itis ordered that Henry ©. Miller, hese. bye 
appointed attorney to represent “aid defendant. to whom totice of de- 
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mand shall be given in the manner pointed out by law and contra- 
‘dictorily with whom the seizure and sale shall be prosecuted. 


Motion & Order. Kiled slugust Ith. ISSO. 
(Civil Dist. Court. 


ARTHUR SHLFF ] 
Vs. ~-No. PO. 
KisTace Surcert. } 


Qn motion of Tlenry C. Miller, appointed by the court to repre- 
sent the absent defendant, Eustace Sureet, itis ordered— 

That the fee of Henry (') Miller, a ; appotnted by the court to 
represent the absent defendant herein, Eustace Surget, be taxed at 
the sum of fifty dollars. 


Fie Affidavit as to Proofof Publication of Monition, and Notes of 
Proof Oiie red fo Homologat Nae. biled Nowe mber od. TSS. 


ARTHUR SHLEF 
iN, 


. ‘ 
Eesrace SURGET. 


) No. 10780, 5th Dist. Court. 
| No, 205, Civil Dist. Court. Parish of Orleans. 


Alexander T. Donavan; being duly sworn, says: That the moni- 
tion in the above-entitled cause, copies whereof in the English and 
French languages are hereunto annexed, was duly published in the 
New Orleans Democrat (a daily newspaper of good standing, pub- 
lished for at least one vear consecutively in the city of New Orleans) 
of the 22d and 28 September and oth, ld4th, and 20th October, LSS0, 
In the English language: and in the French language in L’Abeille 
de la Nouvelic- Orleans, a daily newspaper of good standing, pub- 
lished in the city of New Orleans forat least one vear consecutively, 
of the 22d and 28th September, and 5, 14, and 20th of October, 
ISSO. 

(Signed) ALEX. TL DONAVAN. 


Sworn to & subsertbed to before me, this Nov. Ist, 1SS0. 
(Signed) H. MIESTER, 
Dy Clerk. 


153 On the motion to homologate the monition in the above- 

entitled cause plaimtitl offers in evidence the entire reeord of 
this cause, including the writ of seizure and sale, and the sheriff's 
proceedings and return thereon: also the sherit? s deed, the applica- 
tion for monition, and the said monition, the New Orleans Democrat 
of the 22d & 2sth September, 5, 14, and 20th Oct., ISSO, and the 
L’Abeille de lan Nouvelle-¢ leans of the silbne dates, iis well iis the uffi- 
davit of Alex. T. Donavan, as above. 
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Judgine nt on Monition. Filed November 6th, 1S8U. 


ARTHL ' ouIFE \ No. 10780, 5 Dist. Court. 

; PR ee SE j No. 205, Civil Dist. Court, Division “ D.” 

And now appeared in open court A. Denis and T. Gilmore & Sons, 
of counsel for the plaintiff, who became purchaser at a judicial sale 
herein made by the civil sheriff of the parish of Orleans on the 
third day of August last past of the following-described property, 
to wit: 

First. Two lots of ground, with the buildings and improvements 

thereon, situated in the second district of this city in the 
154 square bounded by Rampart, Basin, Bienville, and Conti 

streets, and designated by the numbers seven and six on a 
plan drawn by L. H. Pilié, dated May 11th, 1819, and deposited in 
the oftice of Michel de Armas, then a notary in this city, by act of 
June 16th, 1819, said two lots having each, in French measure, 
thirtv-one feet front on each of Rampart and Basin streets by a 
depth of one hundred and twenty feet. 

Yd. Another lot of ground, with the improvements thereon, situated 
in the same square, designated by the number eleven and said plan, 
having thirty feet four inches front on each of said Rampart and 
Basin streets by one hundred and twenty feet in depth. 

Third. And another lot of ground, with the improvements thereon, 
situated in the same square, adjoining the lot last deseribed, and 
having, in French measure, thirty-three feet three inches, more or 
less, front on each of said Rampart and Basin streets by one hun- 
dred and twenty feet in depth. 

And who subsequently applied to this court, as the legal succes- 
sor of the late fifth district court for the parish of Orleans, under 

whose decres said property was sold for a monition, pursuant 
155) to sections 2570 to 2573 of the Revised Statutes of this State, 

for the confirmation of said sale, and said counsel having 
moved for the homologation of said monition, and the confirmation 
of said sale upon the proot submitted by them, and the court being 
satistied from the evidence adduced of the regularity of said sale, 
and that the meonition fas been inserted and published in the news- 
papers for the space of time, and in the manner pointed out by law, 
that the property has been correctly described, and the price at 
which it was purchased truly stated, and no cause being shown 
against the paver of the monition, it Is ordered, adjudged, and de- 
creed that said sale and said monition be contirmed and homolo- 
gated. 

Judgment rendered November 3d, 18so0. Judgment signed No- 
vember 6th, DSso, 


(Signed) No H. RIGHTOR, Judge. 


is CATHERINE SHIELDS ET AL. Vs. ARTILUR sSHIFE. 


Motion fiy Wothdraw Not: &. kiled ki hruary Lyi) SSI. 
ArntTirurn SHIFF 
Us, 
LUsSTACKE SURGET. 


| No. 10780. Sth Dist. Court. 
| No. 205. Civil Dist. Court. 


Qioinetton of Arthur Denis and T. Gilmore, of counsel for plaim- 
till, it is ordered that said) plaintiff have leave to withdraw 
Loot the six notes herein sued over pon leaving COP Nes thereot, 


Petition for Monition. hiled Septembe r Lots. PSSt). 
Civil Dist. Court for the Parish of Orleans. 


ArTHUR SHULER ) 
Us. No. 2D) 


Eesrace Surncer. J 


we petition of Arthur Shiff, plaintiff in the above-entithed sur 
which was transferred from the late fifth district court for the parish 
of Orleans, and filed and docketed in this honorable court, respect- 
fally Pepresenl 
That on August 3d. 1880. vour petitioner bought at sherill’s sale, 
as per deed registered in the pl. te August 50th, PSS, 
and recorded in the clerk's office of this court August olst, DSst. 
the followineo-desertbed Property, to wit: 
Ixt. Two lots of grounds, with the buildings and paproveme 


hits 
} . . : 5 ’ ! - ] 
thereon, situuvfed dp the se 


‘cond district ino this citv in the square 
hounded by Ranipart, Basin, Bienville, & Contr streets, ~ _— 
nated by the numbers seven and six on : plan drawn by J LH. 
Pilie, cated _ bith, IST, amd deposited in the offiee of Miche 
de Avmas, then ao notary in this city, by act of June let] 
levy IST), aul two lots having each. in Frenne measure, thirty-one 
fect front on each of Ramipart and Basin streets bv 1 dey th 
of one hundred and twenty feet. 
2d. Another lot of ground, with the improvements thereon, situ- 
ated in the same square, designated by the number eleven on the 
satd plan, suid having thirty feet four inches front on each of said 
Rampart aid Basin streets by onc hundred and twenty feet in depth. 
od. And another lot of ground, with the improvements thereon, 
situy ted in the same square adjoining the lot deseribed, and having, 
) French meastre, twenty-three feet three inches, more or less, front 
on each of said Rampart and Basin streets by one hundred and 
twenty feet in depth, 
That said property above described was sold under and virtue of 
awrit of seizure an d sale directed Ivy the late fifth district court to 
Rh. Aleoo Ganuthreaux, then civil sheriff? for the parish of Orleans, 
in the suit of Arthur Shiff es. Eustaee Surget, No. 10780) of the 
docket of <sicl COUTL, anid transterred ia Phromies Dutly, Lite CIVil 
sheril of said parish 
Phat soe Serene of said propre riv Vas tnade to your 
loS petitioner for the price and sum of nineteen thousand dol- 
lars, and that vour petitioner has complied with the ternis 
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and conditions of said sale by paying in cash the amount of six 
hundred and twenty-five dollars and twenty cents, in fall for all 
costs and charges of said suit, and by retaining im his hands the 
balance of the price, amounting to the sum of eighteen thousand 
three hundred and seventy-four dollars and eighty cents, on account 
ft his claim as plaintiff in said suit, and his mortgage, first In rank, 
under which said) property was sold, as will more fully appear by 
referonee to said sheriff's deed recorded as aforesaid in the clerk’s 
office of this honorable court, 

That your petitioner desires to obtain from this honorable court a 
monition, according to law, te cure any informality in the order, 
decree, or judgment of the court under which the sale was made, or 
any irregularity in the appraisement and advertisement, in time or 
manner of sale, or any other defect whatsoever, if there be any. 

Wherefore youd ie titioner prays that it may please this honor- 
able court to order that a monition issue in this suit as prayed for, 
and that your petitioner further prays for general relief, 

(Signed) ; 2 GILMOR I WV SONS, 
Gho. C. PREOP, 
Of Counsel. 


bot Order. 
Leta monition issiie here as praved tor and tn accordance with 


New Orleans, Sept. LO, 1550 


(Signed) W. TT. HOUSTON, Judge. 


( fasads fal \ in i datege tl hael Mortaa fi iaatn buyeclose d. biled Hp itine aa ISSO. 


hy CC 
No. LOGS80 Kifth Dist. Court. 


ARTHUR SHIFI \ 


MrsSTACE SURGET 


S000) New ORLEANS, January 25th, 1860. 
On the fifteenth January, 1862, after date, [ promise to pay to 

the order of LiL Vse lfat the Bank of Louisiana, in this CIty, five thonu- 

sand dollars, value received, with interest at the rate of eight per 

eent. per annute from maturity until paid, 

(ened) RnR. P. HUNT. 


No. 4678. Due 13-18 Jan.. 1S62 


| Endorsed across face:] Ne varictur. New Orleans, January 25th, 
IS60. (Signed) Theo. Guyol, not. pub 


Modorsed: (higned) Ro P. Hunt. (Signed) Arthur Shiff. 


This note is credited with the sum of 85,556.111, beng one-fourth 


of tlie ine | ocecds adjudged lin favor of Mrs. b Shiff 11) the « Case 

of the U.S. va. Prope vty of Eu. irgret, No. T97S5 of the docket, for 
principal, interest, and att'v fees 

The June Ss. "65 


Signed X. LOEW, D’y Clerk. 
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$5,000. NEW ORLEANS, January 25, 1860. 

On the fifteenth January, 1862, after date, I promise to pay to the 
order of myself at the Bank of Louisiana, In this city, five thousand 
dollars, value received, with interest at the rate of eight per cent. 
per annum from maturity until paid. 

(Signed) R. P. HUNT. 
No. 4677. Due 15-18 January, 1562. 
Mndorsed: (Signed) R. P. Hunt. (Signed) Arthur Shiff, 


This note is credited with the sum of 85,546.11, being one-fourth 
of the proceeds of vane” adjudged in favor of Mrs. Bb. Shiff in the 
case of the U.S. vs. The Property of E. Surget, No. 79738 of the 
docket, for prince ak interest, and att’y fees. 

June 8, “65. 


(Signed) K. LOEW, D. Clerk. 


$5,000. NEW ORLEANS, January 28th, 1860. 
On the twenticth January, 1862, after date, I romise to pay to 
the order of mysclf at the Bank of Louisiana, in this city, five thou- 
sand dollars, value received, with Interest at the rate of eight per 
cent. per annum from maturity until paid. 
161 = (Signed) R. P. HUNT. 


No. 4680. Due 20-25 of January, *62. 


[ Endorsed across face:| Ne varietur. New Orleans, January 28th, 
1860. (Signed) Theo, Guyol, notary pub. 


Endorsed: (Si@ned) R. P. Hunt. Signed) Arthur Shitf, 


This note is credited with the sum of $5,596.114, being one-fourth 
of the proceceds of sale adjudged In favor of Mrs. B. Shiff In the case 
of the U.S. es. Property of EK. Surget, No. 7978 of the docket, for 
principal, interest, and attorney's fees. 

June Sth, “65. 


(Signed) K. LOEW, D’y Clk. 


$5,000. NEW ORLEANS, January 25th, 1860, 

On the twentieth January, 1S62, after date, | promise to pay to the 
order of myself at the Bank of Louisiana, in this city, five thousand 
dollars, value received, with interest at the rate of eight per cent. 
per aunum from maturity until paid, 

(Signed) R. PL WUNT. 

No. 4679. Due 30-25 Jan’y, “62. 

[ Endorsed across face .| Ne variefur. New Orleans, January 2Sth, 
LS6O, (Signed) Theo. Guvol, N. PD. 


Mndorsed: (Signed) R. PL Tunt. (Signed) Arthur Shiff. 


Thisnote is credited with the sum of $5,356.11, being one- 
lor fourth of the proceeds of sale adjudged In favor of Mrs. B. 
Shit! in the case of the UL S. vs. Property of I. Surget, No. 
7878 of the docket, for principal and att’y fees. 
June Sth, 165. 
(Signed) K. LOEW, D’y Clerk. 


— = 
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$2,000. New Or.eans, January 28th, 1860. 
On the twenty-fifth January, 1562, after date, I promise to pay to 
the order of myself at the Bank of Louisiana, in this city, two 
thousand dollars, value received, with interest at the rate of eight 
per cent. per annum from maturity until paid. 
(Signed) R. P. HUNT. 


No. 4675. Due 25-28 Jan’y, 1862. 


Endorsed across face: Ne varietur. New Orleans, January 28th, 
1860. (Signed) Theo. Guyol, N. P. 

Endorsed : (Signed) R. P. Hunt. (Signed) Arthur Shiff. 

This note is credited with the sum of $1,542.45), being one-twelfth 
of the proceeds of sale adjudged in favor of Arthur Shiff in the 
case of the U. S. vs. Property of E. Surget, No. 7978 of the docket, 
for principal, interest, and att'y fees. June Sth, 1865. : 


(Signed ) K. LOEW, Dy Clerk. 
$2,000. New ORLEANS, January 28th, 1860. 
163 Onthetwenty-fifth January, 1S62, after date, I promise to pay 


to the order of myself at the Bank of Louisiana, in this city, 
two thousand dollars, value received, with interest at the rate of 
eight per cent. per annum from maturity until paid. 
(Signed) R. P. HUNT. 
No. 4676. Due 25-28 Jan’y, 1862. 
Endorsed: (Signed) R. P. Hunt. (Signed) Arthur Shiff. 


[ Endorsed across face:] Ne varictur. New Orleans, January 28,’60. 
(Signed) Theo. Guyol, N. P. 


This note is credited with the sum of $1,542.451, being one-twelfth 
f the proceeds of sale adjudged in favor of Eugene Shiff in the 
case of the U. S. vs. Property of FE. Surget, No. 7978 of the docket, 
for principal, interest, and att'v’s fees. June 8, "65. 
(Signed) K. LOEW. Dy Clerk. 


Monition. Extract from the New Orleans Democrat of Wednesday, 
October 28, 1SS0. 


Late Fifth District Court, State of Louisiana. 
ARTHUR SHIFF 
vs, >No. 10780. 
Eustace SURGET. 
The State of Louisiana to all whom these presents may come, 
Greeting : 
Whereas Arthur Shiff has purchased at a public sale 


164 made by the civil sheriff of the parish of Orleans, on the 
third day of August, 1880, under and by virtue of a writ of 
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seizure and sale, direeted by the late fifth district court for the parish 
of Orleans to J. R. Aleee Gauthreausx, then civil sheriffof the parish 
of Orleans, at the suit of Arthur Shiff vs. Eustace Surget. No. LO7TS0 
of the docket of said late court, and transfe rred to Thomas Dulty, 
now civil sheriff for said parish, the property hereinafter deseribe d. 
cud has applied to this court for a monition or advertisement in 
coniormity to law, and to sections 2570, 2871, 2572, 2573 of the 
revised statutes of Louisiana: 

Now, therefore, know ve, and all persons interested herein are 
cited and admonished in the name of the State of Louisiana and 
of the civil district court of the parish of Orleans, who can set upon 
any right, title, or claim to and in the property herematter 
dese rived, in COMSCETCTIECe of any informality In Lie order, decree, or 
judgment of the court under whieh the same was made, or any 
irregularity or illegality mn thi appraisement or advertisements in 
time or manner of “ale Jor for any other defect whatever, to show 

cause within thirty days from the day of this monition ts first 
[65 inserted in the public papers why the sale so made should 
not be contirmed and homologated. 

That at said sale of the hereinafter deseribed property Arthur 
Shiff became the purchaser for the price and sum of nineteen thou- 
sand dollars. 

Deseription of property as contaied in sheril’s deed of sale, regis- 
tered in the Conve Vvaher ofiice August oUth, ISSO, and recorded in 
the ch rk’ - oflice of the evil district eourt for the parish ot (drlenans, 
August 51, ISSO: 

Ist. Two lots of ground, with the buildings and improvements 
thereon, siiuated ino the second district of this city, in the square 
bounded by Raripart, Basin, Bienville, and Conti streets, and desig- 
nated by the numbers seven and six ona plan drawn by J. HE. Pike, 
dated Mav TI, ISI. and deposited in the otfice of Michel de Armas 
then a notary in this city, by act of June 16, IST said two lots hav- 
ing each mn lrench measure thirty-one feet fronton each of Ram- 
part and Basin streets by a depth of one hundred and thirty feet. 

2d. Another lot of cvround, with the Hit Provs ments thereon, situ- 

ated in’ the same square, designated by the number eleven on 
16600 the said plan, having thirty feet four inches front on each of 

said) Rampart and Basin streets by one hundred and twenty 
feet in depth 

jd. And another lot of ground, with the improvements thereon, 
situated in the same square, adjoining the let last described. and 
having in Freneh measure thirty-three feet three inches, more or 
less, front on each of said Rampart and Basin streets by one hun- 
dred and twenty feet in depth. 

New Orleans, September 10, 1880 

(Signed) WoT. HOUSTON, Judge. 
(Signed) JAMES T. CLARK, Cleri 


‘ 
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ertificate. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


T, James T. Clark, clerk of the civil district court for the parish of 
Orleans, do hereby certify that the foregoing one hundred and sixty- 
“ix pages do contain a true, correct, and complete transe ript of all 

the proccedings had, documents tiled, testimony and evidence 
l6y adduced upon the trial of the cause, wherein Catherine Shields, 

widow of Gabriel B. Shields, ef ads., are plaintiffs, and Arthur 
Shifls, defendant, instituted in this court, and now in the records 
thereof under the No, S102. 

ln testimeny whereof, TL bave hereunto set my hand and affixed 
the impress of the seal of said court at the city of New Orleans, on 
this seventh day of February, in the vear of our Lord one thousand 
eight hundred and eighty-four, and in the one hundred and eight 
vear of the Independence of the United States of America. 

[SEAL | (Signed) JAS. ‘TP. CLARK, Clerk. 


16S Clerk's Certificate for Extension of Time. Filed February Ath, 
7 ISS. 


SUPREME Court, CLERK'S OFFICE. 
STATE OF LOUISIANA: 


Civil District Court for the Parish of Orleans. 


(CATHERINE SHIELDS 
VS. -No. S102. 
ARTHUR Sure. 


CLERK'S Orrice, New OrLeans, Feb’y 4, 1SS4. 
| hereby certify that the transcript of appeal in the above cause 
has not been completed for want of time, and that a delay of ten 
davs is necessary to © un Jete the same, the return day having been 
fixed at too short a dute. 
[SEAL] (Signed) kA. LUMINATS, 
Deputy (7, rf Civil Dist. C7 


Sworn to & subseribed before ne, bkeb. 4th, 1SS4. 
(Signed) JULES VIENNE, 
Dry Clerk. 


Motion for kort nSiOn of Time. kilid February 4th. LSS4. 


On motion of Breaux & Hall, of counsel for ap pellant, and on 
Su ecestin Hy that the transe ripet in abeve-entitled case Is not ready, & 
will not Ine in time for filing on return day, as appears trom clerk’s 

certificate annexed thereto, and that ten days’ further time are 
169 required: , 
It 1s ordered that a delay of ten days be, ane is hereby, 
eranted to appellant within which to file the transeript of appeal. 


1") Sd, 
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Transcript of Appeal. 
Filed February 11th, 1884. : 
: (Signed) GEORGE W. DUPRE, Clerk. 
Cause Submitted. 


ixtract from Minutes. 
Tuerspay, Warch 27th, 1SS4. 
The court was duly opened. Present: Their honors Edward Ber- 
mudez, chict justice; and Felix P. Poche, Robert B. Todd, Charles 
i. Fenner, Thomas C. Manning, associate Justice-. 


CATHERINE SULELDS et als. 
rg. >No. 9091. 
ARTHUR SHIFF. 

This cause was called for trial, and having heard argument from 
Gustave A. Breaux, Esq., of counsel for plaintiffs and appellant, and 
from Thomas Gilmore, Esq., of counsel for the defendant, appellee 

herem : 
170 The court took said cause under advisement upon the briefs 
for parties in interest, and the papers now on file. 


Opinion of Supreme Court of Louisiana. Filed May 1th, 1854. 


CATHERINE SueLps, Widow, &c., et als., ) — 
US, » No. 9091, 
ARTHUR SHIFF. | 


Appeal from the Civil District Court, Parish of Orleans. 


Mr. Justice Pocnr: 

Plaintiffs sue as the sole heirs of blood of the late Eustace Surget 
for the recovery of Immovable property which he once owned in 
the city of New Orleans, and which was contiseated under the legis- 
lation of Congress of July 17, 1562, generally known as the * con- 
fiseation act.” ; : 

They allege that under that legislation the property in’ contest, 
which had been adjudicated under the confiscation proceedings to 
the defendant Shill, reverted to them as the legal heirs of Surget, - 
who died on the Ist of February, 1S82. 

lor answer the defendant pleaded the general denial, and asserted 

his ownership of the property under a title from the sheriff of : 
171) —s tthe: parish of Orleans by @ virtue of a writ of seizure and 

sale Issued in June, 1880, in his suit against Eustace Surget 
for the foreclosure of a mortgage securing the unpaid balance of 
certain promissory notes which he then held. 

Plaintitis have taken this appeal from a judgment rejecting their 
demand and recognizing the defendant as the lawful owner of the 
property. 

Eustace Surget acquired the property in April, 1860, and as part 
of the purchase price he assumed the payment of notes secured by — 


ee 
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mortgage on the same, executed by his vendor, amounting in capi- 
tal to $24,000. 

The property was confiscated in January, 1865, and sold in April 
following for $22,000 to the defendant Shiff, who had in the mean- 
time become the holder of the notes assumed by Surget at his pur- 
chase. After deducting costs and taxes, the balance of the proceeds 
of the saie were paid over to Shiff, who had intervened in the con- 
fiscation proceedings, and who applied said proceeds to the satisfac- 
tion pro tanto of his notes. 

As the mortgage which secured his notes contained the 

172s pact de non alienando, Shiff obtained executory process in 

June, 1580, by proceeding against Eustace Surget directly for 

the payment of the unpaid balance due on two notes, and, the de- 

fendant being an absentee, the procee «lings were carried on contra- 

dic torily with an attorney appointed by the court to represent him. 
The property was adjudic: ated to Shiffion the 3d of August, 1880. 

Eustace Surget died in France on the Ist of February, 1882, 
leaving a last will,in which he instituted his wife, who survived 
him, his universal legatee. 

Plaintiffs are shown to be the relatives of Surget in the nearest 
line, and to be his sole heirs-at-law. 

Under our views of the controversy, in the light of the estab- 
lished jurisprudence on the true and correct meaning of the confis- 
cation act, the pivetal issue in the Case hinges Upor the validity of 
the sale effected under the executory process instituted against Sur- 
get by the defendant Shift? in June, DSS. 

A proper solution of that issue involves a consideration of the 
question of the effect of the confiscation on the perpetual ownership 

or fee of the contiseated property. 

Li In the recent case of A Verne & als. vs. Schmidt & Zeigler, 

An., 585, we had occasion to consider some of the éffeets 
of proceedings instituted under that legislation. Under the guid- 
ance of numerous decisions of the Supreme (Court of the United 
States we established in that case the following propositions, which 
are to some extent involved in the present controversy, and which 
we shall therefore abstain from discussing In this opinion. 

Ist. The act of Congress of July 17, 1582, generally known as the 
“confiscation act, and the joint resolution of the same day explane- 
tory thereto, must be construed together. 

Yd. Ina sale — property confiscated thereunder, all that could 
be sold was a right to the property seized, terminating with the life 
of the person for whose offense it had been seized. 

od. Such proceedings and sale do not affect the rights of mortgage 
in favor of third persons on the property, which goes to the Govern- 
ment or to the purchaser cum: mere. 

Ith. A mortgagee under an act containing the pact de non alien- 

ando, can proceed against the mortgagor, after the latter's 
174 expropriation through confiscation proceedings, as though 
the latter had never been divested of his title. Bigelow vs. 
Forrest, 9 Wall, 389; Day vs. Micon, 1S Wall, 160; Waples vs. 
Hays, Morrison’s Transcript, vol. 5, No. 2. Under the principles 
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thus laid down resting on the high authority of the first tribunal oi 
the land, and which we do not understand to be untested by either 
panty inthe ease at bar. we conclude that the following Propositions 
ean be considered as fully established in the present controversy : 

Ist. That the tithe which Shitfacquired at the confiscation sale in 
\I- PSD. OX pired with Surget at his death. in TSS2. 

2d. iiat the mortgage riclits of Shiffon the tee of the contiseated 
property for the sceurity of the unpaid balanee of lis notes were not 
affected by that sale. but remained in full force notwithstanding his 
aequisition of a life estate im the property, and lis possession and 
enjovinent of the same under his title, and that in his ease there 
Wis no extinction of cither Line debt or the SCCUPILy by reason oft 
contust ij, iis pri Viele | 1 our code. 

In this connection we must here remark that we are in 


175) perfect accord with plaintiffs counsel in their well supported 

argumelt that the confiscation set. a hederal statute, must 
he construed and interpreted in all its effects under the rules and 
pri é pole sot the common law. lo hold otherwise would be to run 
eounter to all the decisions on this subject of the Supreme Court of 
the Lanitted s the tribunal of all others emiinenths not to sav 
exclusively, ciuailified to expound in the last resort all legislation 
emanating from the Congress of the United States, but above all te 
Wniterpre ta legislation so pecult ianits character, the o iteorowth tt) 
a terrific civil war and a relic of the feudal system onee prevalent 


mn Pnglal flence we cannot consider with AMV Vor the conten- 
tion of defendants counsel In them sel Vvocney of the proposition threat 
after confiscation the offender lad anv right or interest or remain 
der inand te the property thus wrested from him by the strong arm 
of the Government 


| ” , + } . otha d? - } ae ] ‘ — | 4] . 7 " Sirs eed «| 
hder tiie Comnon daw, the absolute ownhersiin of the conhiseates 


oe . = , . ° . , e 
PPPOpPere Was Wrevocabviyv Vested th the soverelren 1} the net of July 
— re +e) rr ’ , i } . . . . } { 1} ! . : ‘ e- 1} — 
Lit - ADL. bided Phan) ‘Sie oe Preece A bEdeLOrWWeray tt eerean rhelaa\ pier - 
Mied by the joint resolution explanatory thereto, it follows as 
ae . } ee . | ‘ . é } $7 ; +} ’ ' j . 
176 il looteal conclusion that its intended effect in the tainds of 


the framers would have been to completely forfeit the prrCrpo~ 
erty from thy Obie hieder anil tor Vest it or lysay! 1 ly rh the trove rridrrenet 
ean “ ’ + a.% . 3 ae + . ’ " “a? Fact : } 
with fil} Powel to transfer it to aid Mh ahbosoitte tithe. 


sg : rie” " 
But in our opinion that mtention wotld have been eontrolled bv 
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and would have vielded to the counter cheek of that provision of 
the constitution which had its etfeet Gn the legislators of that dav 
and drew from the restrictive declaration contained in the: joint 
resolut ()}), Dut the etieet of threat restriction Oy mited only (rp) the 


nature of the tithe Which the Government acquired under the con- 
fiscation, ania. hot On the divestiture of thie otlenders title. \\ lied ‘ 
mained complete and tinal 

Hlence in tre ating of this =ubject In the case of Wallace & a/s. rs 
Van Riswiek, 92 ULS.. p. 20% the Supreme Court of the United 


States uses the following strong andunambienous linenage: ° [twas 
not doubted that Congress might provide for forfeitures ctfective 
during the lite of the offender The doubt related to the possible 


duration of a forfeiture, not to the thing forfeited, or to the extent 


l 
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and efficacy of the forfeiture which it continued. It was to 
177) —s meet the doubt that did exist that the resolution was adopted. 
' . Plainly it should be so construed as to leave it in 
accord with the general and leading PUP pose of the act of which itis 
substantially ah pear, for Its object was not to defeat, but to qualify. 

That purpose, as we have said, was to take away trom an adherent 
of a public enemy his property, and thus deprive him of the means 
hy which he could aid the eheimy, : . 7 The obvious meaning 
is, that the proeecdings for condemnation and sale shall not affeet 
the ownership of the property after the termination of the offender's 
natural lite; atter his death the land shall pass or be owned as if it 
had not been forfeited. 

Nothing warrants the belief that it was intended that, while the 
forte iture lasts. if should het he complete dd, VIZ , & devolution pon 
the United Spates of the offender’s entire right. The same doctrine 
Was annomneed in the caseot Pike vs. Wassei, {4 U.S... 711. and was 
reathirmed i" the case of French vs. Wade. Le U. S., Lod: and, in 
the language of that exalted tribunal, we mav hold that it must 
now be considered as the settled rule of decision in that court. The 

practical effect of that rule on the case now before us is that 
17s after the condemnation the property Was completely and 

ebsolutely wrested from Surget, whe lost all control over or 
connection with if, to such an extent that a transfer of that property 
from: Shitt under lis contiseation titles, to Surget would have vested 
In the fattes nothine Dhbe nye than a life estate. la U.S., 13-4. [lence 
itisa sate and. mn faetoan unavoidable conelusion that he could 
make noe disposition whatever of the property which could bind the 
Government, his prestiaptive heirs, or any other party. Hence his 
home =! intention ae ratifving thre title acquired by Shiitt ut the con- 
fixeation sale could produce no effect, and did not complete the lat- 
ters title. Chatfraix vs. Slhill 92 U.S., 214. 

It Is, therefore, ele ar that ie eould bheot dispose of the property by 
will, and that the status of that property Was lot, as it could not be, 
affected by his last will made in France in the vear 1872. 

These considerations justify the conclasion that at the death of 
Surget, in TSS2, the property reverted to plaintiffs, lis legal heirs, 
unless the ieo was divested by the executory process instituted by 
Shitl in TSSO0. 

It will be noticed that in our decision of the Avegno case 
17 owe guardedly omitted to express any opinion as to the effect 
of the eontiseation on the fee, which we intimated to have 
been vested cither in the Government or in the purchaser at the 
confiscation sale. ‘The decision of that point was not necessary to 
the solution of the issues in threat CUse, Louit the necessitles of this case 
require i discussion of that Important question. As the Supreme 
Court of the United States has thus far eschewed that discussion, 
the task is hazardous and not free of difficulty. But although that 
exalted tribunal has not vet undertaken to finally “determine where 
the fee dwelt during the life estate” we are not left without some 
evuidance from the wisdom of its utterances in our search for light 
trl) the subject. 
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As we have shown above, the absolute forfeiture of the oftlencder’s 
title has been lie le] by that court as the Immediate effect of the CO 
fiscation. and the court bas also settled that the second cellect was “a 
devolution upon the United States of the offenders entire meht. 


This certainly sniel inevitably mel les the feo ~butund 4 § the effect of 


the jon! resolution the feo in the Gaovernment Was not to iy 1a" rhet- 
ih: ats duration depended upon and was limited — Lv ‘the 
IS) duration of the Life a) t | hoy otle bie ler, til whose death the f fee Ue 
verted absolutely and forever to his hetrs-at-law. [ence we 
conclude that during the life estate the fee dwelt in the Govern- 
ment, in trust for and forthe use of the presumptive heirs of the 
offender. “This conclusion | mage by the language of the Su- 
preme Court in tine case of Pike vs. Wassell, 94 U.S... 711, in whieh 
the pr pamaperve weirs of the offer nder a tremmpted and were allowed 
to reoula te the administration of the property i some particulars 
by the life tenants. ie C‘ourt said: 

‘tis true, asa he sex: rule, that so long as the aneector lives the 
Hers Pave no eet rest in his estave, but the question here is to the 
rights which the sihuaiied act has conterred upon the heirs ap- 
parent or presumptive of one whose estate In lands has been con- 
demned and sold. In Wallach vs. Van Riswick, without undertak- 
Ing to determine where the fee dwelt during the life estate, we de- 
eided that it was withheld from = contiscation exclusively for the 
benefit of the hers : 

They and they alone could take it at the termination of the Ife 
estate. The children of Albert Pike, as his heirs apparent, are also 

apparently the next m suecession of the estate. 
IS] Mither they or their representatives must take the title 
when ¢] herr fatter cies, If they do acer hold the fee, they are 
certainly the on ily Persolls how livine Who represent those for 
Whose ber nefit the jou resolution of Conevress Was passed. They at 
least ap pear | Oo have the estate In expectancy, 

Under ‘these cireui hstanees, as there is no one else to look after the 
interest of the succession. we neers that the Vo nay he prope ly per- 
mitted to do whatever is hecessaryv to protect it from forfeiture or 
Incumbrance.” 

We have made this copious quotation from that masterly opinion, 
not only because it anmiply bears out our conclusion that during the 
life estate the fee was held) by the Government and owned in ex- 
pectaney by the presumptive heirs, but for the additional reason 
that it effectually explodes the very crroneous theory advocated by 
plamtil’s counsel to the effect that the reversion of the fee to the 
next of kin by the act of the Government has no foundation in 
law, but depends entirely on its generosity. ‘Phe very reverse is the 
truth: the whole poliey of the Joint resolution was to restrict the 
ellect of the condemnation so as not to allect the right of the heirs 

of blood. Tenee it provided that" no punishment or pro- 
IS? ecedings under said act shall be so construed as to work a 
forfeiture of the real estate of the offender bevond his natural 
hfe” The next of kind therefore suceeeds to his author through 
the laws of nature and descent, and not through the etlect of the 
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confiscation law, which was shaped and circumscribed so as not to 
suspend or interfere with the natural and legal pre-existing rights 
of succession of the heirs of the blood. 

The advocacy of this extraordinary theory by plaintiff’s counsel 
was dictated by the necessities of their case, for under their system 
of attack against the validity of deftendant’s executory process, it be- 
comes urgent that during the life of the offender they should have 
occupied the status of third parties towards the property in litiga- 
tion. For the purpose of attack they claim to be third parties, but 
for the purpose of realizing the fruits of suecess they are trans- 
formed into heirs of the blood. The position is manifestly contra- 
dictory and absolutely untenable. If they are the donees of the 
United States and not the legal representatives or presumptive heirs 
of Eustace Surget, they are strangers in the cause, and there is no 

case before us. 
185 But under their own allegations, supported by the best of 
evidence, they are the nearest living relatives, and they were 
in 1880 the presumptive heirs of Eustace Surget, and therefore they 
were not third parties quoad the orteave foreclosed by defendant 
in his executory process. 

Ilence it follows that they can draw no comfort or relief from the 
want of reinscription of defendant’s mortgage, and hence it follows 
that they are concluded by the failure or refusal of Surget to plead 
the preseription on Shill’s notes, which is now set up for the first 
time by them as a bar to the foreclosure of defendant’s mortgage In 
1580. 

Could they be allowed to set up the plea of prescription in bar of 
the exercise of a right which has been exhausted by judicial enforce- 
ment, a line of attack not sanctioned by our jurisprudence, their 
plea would be met and defeated by a codicil in Surget’s will added 
thereto in 1879, in which codicil he solemnly charged his executrix 
with the noble mission of doing everything in her power to com- 
plete the tithe of defendant to the ve ry property now In litigation as 

an honest satisfaction of the very debt which his heirs-at-law 
184. now seek to avoid and defeat. 

Under the principles announced by the Supreme Court of 
the U.S. in the Pike case, these plaintiffs, who were then, as they 
are now, the only presumptive heirs of Surget, could and would 
have been permitted to defend the seizure and sale of this property 
In 1SS0. Evidently thev were not third or disinterested parties 
quoad that proceeding, and thus are bound by its effeet. 

All these considerations naturally lead to the legal conclusion that 
the fee was vested in the purchaser at the sheriff's sale in August, 
ISSO, and that the defendant Shitf, the lawful owner of the property, 
claimed by plamtilfs. 

Judgment affirmed. 

Todd, J., concurs in the decree. 


Mr. Chief Justice BermMupez concurring : 


I concur in the opinion and decree just read, which appears to be 
in furtheranee of the Federal jurisprudence, as expounded yy the 
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U.S. Supreme Court itself. I consider that it is necessary, In order 
to meet the issues presented, to ascertain and determine where 

the fee dwelt after the condemnation & sale of the property, 
185 and that the conclusion derived at may be reached from an- 

other standpoint. Writing on the right of property, civilians 
say that gi pe is perfect, or imperfect ownership is the right 
by which a thing belongs to some one in particular to the exclusion 
ot ity othe TS. 

It vests in him who has the immediate dominion of it & not in 
him who has a mere beneficiary right. It is pert et when perpel tual, 
& when the thing is unincumbered with any real right towards any 
ther Person than the owner. [t ts Irn pe feet when it is to termi- 


nate ata certain time or on a cond htion. Itis of the essence of the 
right «f ownership that it cannot exist in two persons tor the whole 
or entirety of the same thing. The ownership of Surget Was ah 


The tor- 
ferture arising out of his atd to the rebellion ad priv d him of the 
full or absolute ownership for the term of his natural lite, from the 
time of confiscation X condemnation. The dt eree of condemnation 
and sale vested an amiperfect ownership in the United States, which 
was to terminate When Surgett should die. Tt dismembered his 

pert i‘t oWnership rite two Hn) pre rh ct ownerships, the One a 
ISG compioment of the other, both peirts of one WX the -ahiie whole 


initio po riect: thasat Is, unqualified AY three fore pe rye Pieri. 


Laa 
When thiis x Veranee took place, the ULS., became the owher 
of the one, SuUrget re mauned the owner of the other Nothing in the 
act sUpvesis aby other ownership, nothing in the iain of the U 
5. & ©. us ty are ~ts any other mdividual as the tbsolute owner of the 
fee, until after the death of Surgett. 

fn the case of Rankin, 6 Mon, Ky. 551, a sinnlar question was 
presented WV Was <olyed a} the Same Sele, 

A person under sentence of death for the ertme of murder made 
his will & died before the execution of the sentence. 

The court said the validity or invalidity of the will depends upon 
the oS Whet wo bi thie hiwes of the State the testittor forterted 
the whole of his ¢ e upon beme convicied of the murder.: [ton 
state was forterted, there was noth- 
Ine he could transmit to others & the will would be inoperative: but 
if notwithstandn ae thas re Was how an entire fort iture of all his Us- 
tate, he Wiis € it}? able of disposing of liis brite rest bot forterted., WV us to 
that iterest, - it that what 1 miayv, his will can | 

anid ius he wljudsed valid. 
iS7 The statute of the Stat disp vosed of all the estate forfeited 

to the Commonwealth by directing it ‘shoul L pass & descend 
to his heirs. The cy tle ston till Pehigihe «| Wi hieothy I th) ( whole estate 
of the offender was, Lipoon his conviction of felony, forfeited - » the 
Commonwealth. Phe constitution of the State contained this clause. 
“That no attainder shall work corruption of blood, nor (exe pi clur- 
Ing the life ol the offi nder) iorfeitures of estate to the Commonwenlth.’ 
“Nor the absolute fee-stmple estate of the otlender 


} } } 
' 


the Conviction the Whole of iis ¢ 


‘te 


mivVe ho operation 


} latiads X ooods 
that according to the constitution was forfeited to the Conunon- 
wealth or attainder or conviction of felony. but it was the interest 
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or estate which the offender was entitled to during his life that by 
the law in force at the passage of the act was forfeited. The rever- 
sionary interest, or, in other words, that part of the estate which re- 
mained after the death of the offender, according to these laws, re- 
sided in him after conviction, must still be understood to reside in 
the offender though attainted or convicted. See Borland’s case, 4 
Mason, 174. Under the contiscation law, the fee, the perpetual own- 

ership could not be & was not forever divested. 
18S The explanatory or restrictive resolution of the original 
act is explicit on the subject: but, in the absence of any such 
legislative declaration or abridgem-nt, the original act would have 
been impotent to have accomplishe L that object, because of the in- 
superable inhibition of the constitution which forbids forfeiture 
beyond the term of the offender's lite. 

Had not the resolution been resisted by the executive, or passed 
notwithstanding, the potent arm of the highest tribunal in the land 
would undoubtedly, at the proper time, have struck a fatal blow, 
brand: | the high-handed measure, and denounced it as a lifeless 
form, Which should never have seen the light of day. 

The fee, then, continued to dwell in the offender, but barren of 
any profit, good, or advantage to him—without any right on his 
part to make it available in any manner during his life, though it 
necessarily remained subject to claims upon it. 

[tis “incredible that Congress, while providing for the confisea- 
tion of an enemy’s land, intended to leave in that enemy a vested 
interest he might sell, & with the proceeds of which he might aid 

in carrving the war against the Government. It can only be 
I89) upon the theory that the fee was not absolutely divested; that 

the creditors, anterior to the law, whose claims were secured 
by lien or mortrage, could have been recognized the right of coere- 
Ing payment by subjecting the property, notwithstanding confisea- 
tion and sale, and that at the offender's death it passes to his heirs, 
who take as though no forfeiture had ever oceurred. 

It is true that the proceeding is ca rem, but the law of the situs 
requires it to be conducted contradictorily with the owner, In order 
that the judicial sale may operate a valid divestiture of the title or 
fee, if the defendant were not the owner of the fee by the proceed- 
ing and sale following. But even assuming and conceding that the 
offender, Surget, was actually divested of his entire ownership, per- 
fect & Inipertect, and that the fee vested tn the United States, the 
divestiture would not be entitled to more eflect than it would have 
if Surget had himself, in the absence of any condemnation and sale, 
voluntarily parted with his ownership of the property. 

In such a case, under the terms of the contract of sale on which 

Shitf bases his claim, the alienation of the property 
100) by Surget could not have prejudiced him, as it contains the 
clause de non alicunando, which, under the laws of this State, 
authorizes him to proceed in the enforcement of his debt against 
the original debtor and mortgagor, regard le ss of the transfer and 
ignoring it, the property passing to the transferee or purchaser cum 
mere, or subject to that clause. From that standpoint it is there- 
11 —t07 
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fore immaterial whether the fee remained in Surget or passed to the 
Government. It was divested by the proceedings of ISSO & vested 
in Shall. 

Prescription is a means of defense created by the law for the 
necessity of things to which the individuals, in whose favor it 
evict. may have recourse or not as they may be deem better. They 
are under no obligation to set it up. When, therefore, they are sued 
in a case In Which they could not urge it, and do not do so, they 
are decmed to have waived the benefit of it. Under sueh eireum- 
stances, those who take from them, their heirs or assigns, are as 
equally estopped from: pressing it as effectually as the debtor him- 
self. 

As Surectt did not set Uy prescription or pre-emption prior 

1$)] to the sale of the property, hut, on the contrary, walved it, 

and recognized tithe in Shiff, as is shown by the silence & his 

will, the claim of Shit! continued in existence, was legal and yalid, 

and the expropriation became complete In his favor, as creditor, pur- 
chasing as if there never existed any prescription law. 

‘These and any other defences which eould have been & were not 
set up hy Surgett before the sale, the plamtitls, who are Surygett’s 
heirs & successors, and who have acquired no rights which he did 
not possess, and could not have exereised, cannot be permitted to 
assert and urge atter lis death. 

| therefore concur in the decree. 


Mr. Justice MIANNING *COnCUrring : 


One of the appalling consequences of attainder in England was 
the corruption of blood, whereby its heritable quality was destroved, 
and the person attainted was ineapacitated from taking lands or 
other hereditaments from his ancestors, or retalning those he already 
had, or transmitting them by descent to any heir. This consequence 
was forever averted from: our country by the explicit constitutional 

declaration, that while Congress shall have power to declare 
1920 the punishinent of treason, no attainder shall work corruption 

of blood, nor shall any forfeiture extend bevond the life of the 
person attainted. And therefore an act of Congress which should 
assume to confiscate the fee would be unconstitutional and null, and 
does not need an accompanying explanatory resolution to confine 
and restriet its operation, 

Since, then, corruption of blood is hot produced, and eCanhot he, 
by any procecdings tor attarnder or contiseation. the capacity to take. 
retain, and transmit lands is not affected, except by a forfeiture pro- 
nounced, and that cannot extend beyond lite. Thus, as the Gov- 
ernment calmhot in uv Taadibber touch the fee, so it cannot for any 
purpose hold the fee. : 

The tec must therefore either remain in the obnoxious party, with 
power to dispose of it by will, IN Which cVvert the plaintiffs have ho 
interest, and subject to a forced alienation of it by creditors, in which 
event the defendant acquired a eood title, or it must be in abevance 
during the continuance of the life estate. In either case the pro- 
eecdings taken by the creditor have divested and transferred the fee 
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to the purchaser under the executory process, and his title is 
193 therefore unassailable. 
I concur in the decree. 
Mr. Justice FENNER “ concurring:” 

| think it desirable to avoid, as far as possible, any decision upon 
vexed questions, arising under the confiscation laws, not absolutely 
essential to the determination of the instant controversy. Whatever 
inferences may be drawn trom the ex} ressions under—by the Supreme 
Court of the United States. in discussing the effect of these laws, that 
tribunal has not, as vet, explicitly decided whether or not condemna- 
tion & sale under them operated to destroy the will-making power of 
the owner as to real estate. 

| prefer not to anticipate the decision of that court upon this 
purely Federal question, 

If we can decide this case upon the strength of defendant’s title, 
Wwe need hot concern ourselves about the weakness ot that of plain- 
ttf. | 

lam equally indisposed to vex my mind with the consideration 
of the metaphysical problem as to where the fee of this property 

resided during the lifetime of Surget, the solution of which 
194 has been, thus far, consistently declined by the Supreme Court 
of the United States. 

For the purpese of this controversy, it matters not where the fee re- 
sided. Whereverit was, the Supreme Court has unequivoeally settled 
the doctrine that it remained subject to prior mortgages & privileges 
in favor of third persons, which were entirely unaflected by the 
confiscation proceedings, 

Neither did) these proceeding- alleet the debt due hy Surget to 
Shitf which was secured by the mnortpage 

The object and effect of the pact denon alienando under our laws 
are to secure to the hortgave creditor the right to foreclose his mort- 
gage by executory process directed solely agaist the original debtor, 
and to seize and sell the morigaged property, regardless of any sub- 
sequent alienation, | : 

Wetuake a long step towards climinating irrelevant questions 
and exposing the real & pivotal question in this case when we an- 
nounce as an indispensable proposition that if the executory pro- 
ceedings against Surget were regular: if at the date thereof the debt 
subsisted: if the mortgage securing the same were valid, and had 

been preserved by proper inscription and reinseription, the 
1h) purchaser at the sale under these proceedings would have ae- 

quired a valid tithe against all the world, regardless of who 
owned the foe at the date thereof, 

Indecd, | do not understand that the learned counsel of plaintifis 
would dispute the proposition. They claim that the title is invalid 
as against plaintiffs o two grounds, viz: Ist. That at the date of 
the foreclosure proceeding the debt of Shit! had been extinguished 
by prescription. 2d. That his mortgage had lapsed as to them by 
the failure to reinseribe it within the term preseribed by law. 

At this point we encounter other elementary propo-itions, too plain 


-~ 
~~ 
> 

= 


Sd CATHERINE SHIELDS ET AL. Vs. ARTHUK 


for dispute, establishing that, whatever force the above objections 
might have if urged by third persons, they have none in favor of 
the mortyagor or his heirs. As to prescription, the Inortgagor 
having failed to plead it, its effect is forever lost as to him and his 
heirs. 

As to the want of reinseription, — Inscription or reinserip- 
bis = necessary to preserve the mortyag is oninst the mortgagor 
and lus heirs. 

By this process of elimination we reduce this controversy 

196 = toa single question, viz: Are the plaintiffs heirs of Surget, 

Clauning tithe by virtue of | inheritance through him or are 

they third persons as to him, deriving title from the bounty of the 

Lonited States, conte ‘Tred Upon them: under the mere ly deseriptive 
quality ot heirs Of murgvet ? 

They have their ial it upon the Jatter hypothesis. If we confine 
ourselves to the plat lame of ss acts of (Congr =s, if is difficult 
to discern any foundation for such a theory. 

ln the act of July I7th. S62, and the exp! ahory youn resolu- 
tion, taken together, Congress provided tor the seizure and condem- 
nation of enenies’ property, and deeiared that when condemned i 
should © become the Ki. merry of the United States. and hmheay he dis- 
posed of as the court shill de cree, & the proceeds thereof pric inte 
_ Treasury for the ae aforesaid: but ne punishment or pro- 

aia nhder this aet shall be so eonstrued as to werk a forfeiture 
of the renal estiie ol the Crit rade r by vond lis natural lefe. 

This ts precisely what Coneress has said, and all that it has said 
(1) thiis sub et. 

It has mot assumed. to suy who should take the Property 
1LO7 after the offenders death It has not declared that at his 
death 1 thy y Prope Ytyv sho ile vest 1 thre offenders next of kin, 

or of the persons who u nder Cr St ld be his 

If such were the case, the contention of plaintils mieht find 
strony sup t. But Congress has Muply declarcad that the pro- 
ceeding: | not operate upon the property at all beyond: the 
period of ihe Offord rs natural life. At that boriene they ceuse to 
have ( at ct ania dre as if thie breed rever take li place. 

Suppose the pray islon Hil heen Liscat the procecd ings should het 
work a fortenture of the real estate of the offender bevond the 
period of twenty Veours from thre 7 chit Atl thie expiration (| that 
term would not the offender, if still alive, resume the property ? 

li he were dead, would not his heir take it? And why would 
they take it? Sunply for the reason that he was di ad, and that 
they were lis heirs, and as such entitled to take whatever would be- 
lone to him if living. 

And so, under the law as it is, Congress has noi touched th + prop- 

erty for any period bevond the oth ivder’s lite, 
les Llowever absolute the ownership of the United States, no 
property in the thing bevend that period ever passed to the 
United States. Congress has never said a word about the estate 
after the death. At that moment the ownership of the United 
States ended. The “forfeiture of the real estate of the offender” 
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ceased to have effect. Nothing disturbed or divested the offender’s 
ownership except the forfeiture, & that divestiture could only con- 
tinue so long as the forfeiture had effect. A forfeiture for a term 
cannot extend Leyvond the term; and when the term expires the 
estate divested thereby reverts in.the oreginal owner, if living, in 
his heirs, if dead. 

We are not concerned here with questions which might arise as 
to whether, under the common law of real property, the fee is sus- 
ceptible of dismemberment, or of being mn obevance or in gremio 
legis or in nubibus. We are dealing here with a statute, the exercise 
ot legislative power, which modifies and changes existing laws ac- 
cording to its will. If Congress had power over the subject-matter 
it could dismember the fee or place it where it chose. 

The word fee in its ordinary use embodies a composite idea. 

19 Discarding the feudal characteristics of the English system, 

Mr. Abbott gives the following detinition: “In Ameriean law 

a fee is an cstate of inheritance without condition, belonging to the 

owner and alienable by him or transmissible to his beirs absolutely 
and simply.” 

Such an estate existed in Surget as to its property prior to its con- 
demmation. Now the act of Congress, as interpreted by the Supreme 
Court of the United States, destroyed certain elements of Surget’s 
fee. Tt annihilated his ownership during his life. It destroyed ab- 
solutely his power of alienation. We may concede, for the sake of 
argument, that it destroyed even his testamentary capacity mn rela- 
tion to the property, but it unquestionably left in him the faculty 
of transmitting to his heirs absolutely & simply, because that Is a 
faculty coming into play only at the moment of lis death, and 
when the forfeiture terminated & ceased to have any effect whatever 
on tits riehts. Plaintitls cannot claim the title to this property after 
Surget’s death as derived from the United States, because the 
United States never took or held any such title. They ecan- 

not claim that the United States, in the exercise 
200 of legislative power, transferred the estate directly from 

Surget to them, irrespective of their right of inheritance, be- 
eause no such transfer is found in the statute and no language = sus- 
("t piitle of any such construction. Their only title rests tipon their 
right of inheritance from Surget, upon their being his legal heirs, 
thie bye neficlarics of the rietit vested im brim, W never forfeited, to 
transmit this property to his heirs. Coneeding the destruction of 
Surget’s testamentary capacity, the utmost they could claim would 
be the position of forced heirs under our law, whom the ancestor 
could not disinherit. But even such heirs, though treated in our 
law, in many respects, as creditors, could not oppose to the title of 
defendant herein the defenses of prescription of the debt or lack of 
reinscription of the mortgage. 

The learned judge of the court agua rejected the demand of plain- 
tiffs on the cround that Surget’s fostamentary Capacity Was not 
affected by the confiscation procecdings, and that his instituted heir 
suceceded to his rights at lis death. 
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Without intimating any opinion on that question, I have 
201 preferred to avoid it, & to reach the decree on different 


vrounds, 
lor these reasons 1 concur In the decree. 
Rehearing refused. - 


Judginent A Deeree. Eertract. from Minutes. 


Monpay, May 19th, 1SS4. 


The court was duly opened, pursuant to adjournment. 

Present: Their Honors Felix P. Poche, Robert B. Todd, Thomas 
(. Manning, Charles E. Fenner, associate justices. Absent: Edward 
Bermudez, chief justice. 


On Appeal from the Civil District Court for the Parish of Orleans. 


CATHERINE SHTLELDS, Widow, ef a/s. : ( 
rs, No. OOO]. 
ARTHUR SULEF. | 


Judemient affirmed, 

Mr. Justice Todd coneurs in the decree. 

The chief justice and Justices Manning and Fenner coneur tor 
the reasons stated in their separate opiitons, 


() Petition for Rehearing. hiled May th. ISS4. 


Supreme Court of Louisiana. 


CATHERINE SHLELDS «f a7, 
PN. No. Stor. 
ARTILCR SULFF. | 
‘To the hon. the jud 
ana: 


eos of the supreme court of the State of Louis- 


The petition of Catherine Shields & a/s. humbly pray a rehearing 
of the opinion and decree rendered in the above-entitled cause on 


the 19th day of May, ISs4. for the following, among other, reasons: 

Ist. Phat as next of heir they are entitled to take the real estate 
contiscated from an offender at the end of the lite estate, <> 

2d. Phat the fee to the confiscated estate vests absolutely In. the 
Government, with the right to dispose of same at pleasure: that 
under the law the next of kin takes the estate as a party designated, 
and through the how, not as an inheritance. 

Od. “Phat this tollows from the declared purpose and intent of the 
law, that the offender shall be deprived from the moment of confis- 
cation & forfeiture of all interest in and to the property. 

L. ‘Phat thereafter no act of his or proceedings against him ean 

atlect the fee to the Properly, 
203 oth. That any right of mortgage or lien which the court 
has said continues on the property, notwithstanding contis- 
cation, attaches only because quo ad such lien or mortgage — then a 
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quasi-alienation of the fee, that such mortgage or lien must there- 
fore be prosecuted against the property. 

6th. That under the well established decisions of the courts of 
Louisiana, such mortgage or lien must be a subsisting valid lien, in 
full force when its execution is sought; that in the instant case all 
mortgages sought to be enforced by the exeeutory proceedings in- 
voked were, upon their face, barred by preseription, 

7th. That as to this property, and under the will, these plaintiffs 
were third parties, not affected by proceedings against Eustace 
Surget. 

Wherefore petitioners prays that a rehearing be granted them, & 
for general relief 

(Signed) BREAUX & HALL, Attorneys. 
May 24, ’S4. 


I he aring Re fused, Lixtract from Minutes. 


WrpNnespay, May 28th, 184. 
The court was duly opened, pursuant to adjournment. 
204 Present: Their Honors, Edward Bermudez, chief justice, and 
helix P. Poche, Robert B. Todd. Thomas €. Manning, (‘harles 
ki. Fenner, associate justices. 
lis honor, the chief justice, pronounced the judgment and deeree 
of the court in this case. 
CATHERINE SHteLDs, Widow, ete., ef al. 
Us, »-No. 9091, 
ARTHUR SHIFP. 


It is ordered that the rehearing applied for in this case be refused, 


Writ of Error. Filed June 4. 18S4. 
Supreme Court of Louisiana. 


CATHERINE SHLELDS ef al. 
vs. ~No. 9091. 
ARTHUR SHIFF. J 


Writ of Error. 


Copy of a writ of error lodged in the eclerk’s office of the supreme 
court of the State of Louisiana. Copy in pursuance of the statute 
in such cases made and provided this fourth day of June, one thou- 
sand eight hundred and eighty-four. 

(Signed) GUS. H. BREAUX, 
Att'y for Plaintiff in Error. 
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205 = =Unirep STATES or AMERICA, 88 
Supreme Court of La. 


CATHERINE SHieLps ef al. ) 
v's. » No. G09]. 
ARTHUR SHIFF. 


fhe President of the Lnited States of America to the honorable the 
judges of the supreme court of Louisiana, at New Orleans, 
Grecting : 


Because, in the record and) proceedings, as also in the rendition, 
of the judgement of a plea which is in the sald) supreme court 
of Louisiana, before you, or some of you, being the highest 
court of law or equity of the said State in which a decision could 
be had. in said suit between Catherine Shiclds & a/s, and coger 
Shitl, yoni rein Was drawl in question the: validity of a treaty,or stat- 
ute of, or an authority exercised ag the United States, a the 
iockinn Was against their validity; or wherein was drawn in ques- 
tion the validity of a statute of or an salle ity exercised und- said 
State, on the ground of their being repugnant to the Constitution, 

treaties, or laws of the United States. and the decision was In 
| 206 in favorof such their validity; or wherein was drawn in 
| question the construction of a clause of the constitution, or of 
a treaty, or statute of, or commission held under the United States, 
and the decision was against the title, right, privilege, or exemption 
specially set up or claimed under such elause of the said constitu- 
tion, treaty, statute, or Commission: a manifest error hath happened 
to the great damage of said Catherine Shields ¢f a/s., as by their com- 
plaint appears. We being willing that error, ifany hath been, should 
he duly corrected, and full and speedy justice done to the parties 
aforesaid in this behalf, do command vou, if judgment be therein 
given, that then, under your seal, distinctly and openty, vou send 
the record and proceedings or oto said, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court, to be then and there 
held, that the record and proceedings aforesaid being lnspected the 
said Supreme Court may cause further to be done therein to correct 
that error, what of riehit [sinned | according to the laws and cus- ? 
207 = toms of the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of 


the said Supreme Court, the fourth dav of June, in the vear of our i 
Lord one hemaainil eleght hundred and eighty-four. 
[SE AL .| (Signed) kK. OR. TUNT, 


Clerk of the Cirenit Court of the United States 
for the Eastern District of Louisiana. 
GUS. H. BREAUX, 
Atty jor Plaintiiy tn kerror. 
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Allowed by me upon bond of one thousand dollars ($1,000), con- 
ditioned as the law directs. 
N. O., June 4th, 1884. 
(Signed) Kk. BERMUDEZ, 
Chief Justice Supreme Court of Louisiana. 


Bond for Writ of Error. Filed June 4th, 1884. 


Know all men by these presents, that we, Catherine Shields et ai., 
as principals, and Benedetto Onorato, as surety, are held and firmly 
bound unto Arthur Shiff, of New Orleans, Louisiana, in the full and 
just sum of one thousand dollars, to be paid to the said Arthur Shiff, 

his certain attorney, executors, administrators, or assigns; to 
208 = which payment, well and truly to be made, we bind ourselves, 

our heirs, executors, and administrators, jointly and severally, 
by these presents. 

Sealed with our seals, and dated this 4th day of June, in the year 
of our Lord one thousand eight hundred and eighty-four. 

Whereas lately, at a term of the supreme court of Louisiana, held 
in the city of New Orleans, in a suit depending in said cireuit court, 
wherein Catherine Shields & als. are plaintiffs and Arthur Shiff is 
defendant, being 9190 of the docket of said court, judgment was ren- 
dered against said Catherine Shields & als., plaintiffs, rejecting their 
demand, and the said plaintiff having obtained a writ of error, and 
filed a copy thereof in the clerk’s office of the said supreme court, to 
reverse the judgment in the aforesaid suit, and a citation directed to 
the said Arthur Shiff, commanding him to be and appear at the 
Supreme Court of the United States to be holden at Washington, 
the second Monday of October next: 

Now, the condition of the above obligation is such, that if the said 
Catherine Shields ef al. shall prosecute their writ to effect, and an- 

swer all damages and cost if they fail to make — plea good, 
209 then the above obligation to be void; else to remain in full 
force and virtue. : 

Sealed and delivered in the presence of— 


(Signed) CATHERINE SHIELDS eal, [L.s. 
” By BREAUX & HALL, Alt’ys. L. 8. 
, GUS. A. BREAUX, Alty. L. 8. 
| : B. ONORATO. 
Approved : 


(Signed) E. BERMUDEZ, 


Chief Justice Supreme Court of Louisiana. 


Unirep STATES OF AMERICA, | wo 
District of Louisiana, apg 


Personally appeared Benedetto Onorato, who, being duly s worn, 
deposes and says that he is the surety on the within bond; that he 
resides in the city of New Orleans, and that he is worth the sum of 
one thousand dollars over and above all his debts and liabilities and 
property exempt from execution. 

(Signed) B. ONORATO. 
12—997 
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Subscribed and sworn before me, this 4th day of June, 1854. 
[SEAL. | (Signed) T. McC. HYMAN, 
Deputy Clerk Supreme Court of La 
Approved : 
~ kk. BERMUDEZ, 
Ch lef Justice Sup. Ct of La. 


Ziv) Certificate of the Clerk of the Supreme Cours 
Unirep Srates oF America, State of Louisiana : 
Supreme Court of the State of Louisiana. 


I, George W. Dupre, clerk of the supreme court of the State of 
Louisiana, holding sessions at the citv of New Orleans, do hereby 
certify that the foregoing two hundred and nine (209) pages contain 
a full, true, and complete copy of the transcript of the proceedings 
had in the civil district court for the parish of Orleans, in a certain 
suit wherein Catherine Shields, widow, ete., ef als. were plaintiffs 
and Arthur Shiff was defendant; and also of all the proceedings 

had in this supreme court on the appeal taken by said Shields 
211) ef als., which appeal is now on the files thereof under No. 
9091. 

In testimony whereof, T have hereunto set my hand and affixed 
the seal of said court, at the city of New Orleans, this seventeenth 
day of June, in the year of our Lord one thousand eight hundred 
and eighty-four, and in the one hundred and eighth year of the 
Independence of the United States of America. 

[seAt.] GEORGE W. DUPRE, Clerk. 
Certincate of the Chief Justice. 
UNITED STATES OF AMERICA, State of Louisiana : 
Supreme Court of the State of Louisiana. 
I, Edward Bermudez, chief justice of the supreme court of the 
State of Louisiana, do hereby certify that George W. Dupre 
212 sis clerk of the supreme court of the State of Louisiana, hold- 
Ing sessions at the city of New Orleans; that the signature 
of George W. Dupre to the within certificate is in the proper hand- 
writing of him, the said clerk; that said certificate is in due form 
of law, and that full faith and credit are due to all of his official 
acts as such. . 

In testimony whereof, I have hereunto set my hand and seal at 
the city of New Orleans, this seventeenth day of June, in the year 
of our Lord one thousand eight hundred and eighty-four. 

(SEAL. | KE. BERMUDEZ, 
Chief Justice of the Supreme Court of the State of Louisiana. 
21500 THe Usirep Sratres or America: 
Supreme Court of the State of Louisiana at New Orleans. 
To Arthur Shiff, Greeting : 
You are hereby cited and admonished to be and appear at. the 
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Supreme Court of the United States to be holden at the city of 
Washington on the 2nd Monday of October next, pursuant to a writ 
of error filed in the clerk’s office of the supreme court of the State 
of Lousiana at New Orleans, wherein Catherine Shields & al. are 
plaintiffs in error and you are defendant in error, to show cause, if 
any there be, why the judgment rendered against the said Catherine 
Shields € a/., as in said writ of error mentioned, should not be cor- 
rected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Morrison Waite, Chief Justice of the Su- 
preme Court of the United States, this 4th day of June, in the year 
of our Lord one thousand eight hundred and eighty-four. 


[SEAL] E. BERMUDEZ, 
Chief Justice of the Supreme Court of Louisiana. 
214 [Endorsed:] R. Supreme Court. No. 9091. Catherine 


Shields & al. vs. Arthur Shiff. Citation. 


Return. 


Received June 4, 1884, by the U. S. marshal, and on July 8th, 
18S4, I served a true duplicate of this the original citation of error 
on Arthur Shiff, defendant in error herein, by leaving the same at 
his domicil in the parish of [Iberville near the town of Bayou Goula, 
about 105 miles from the city of New Orleans, in the hands of Mrs. 
C. Shiff, his wife, an adult person living and residing at said domicil, 
who informed me that the said Arthur Shiff lived and resided at 
said domicil, but was absent in Europe at the time of said service, 
and also that she was the wife of said Arthur Shiff, defendant 


herein. 
J. R. G. PITKIN, 
U.S. Marshal East. Dist. of La. 
By DAN. A. ROSE, 
Dy U. S. Marshal. 


Personally appeared before me Dan. A. Rose, a lawful deputy of 
J. R. G. Pitkin, t" S. marshal for the eastern district of Louisiana, 
and makes oath that he served a true duplicate of this the original 
citation of error on the defendant in error, named within, as set forth 
in his official return hereon. 

DAN. A. ROSE, 


D’y U. S. Marshal. 


Subscribed and sworn before me, July 11, 1884. 
E. R. HUNT, 
Commissioner United States Circuit Court, 
Eastern District of Louisiana. 


Endorsed on cover: Louisiana supreme court. No. 997. Cath- 
erine Shields ef al., plaintiffs in error, vs. Arthur Shiff. Filed 4th 
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Supreme | ourt of the 


OCTOBER TERM OF 1837. 
No. 61. 


IN ERROR TO THE SUPREME Court oF LOUISIANA. 


CATHERINE SHIELDS ef als., PLAINTIFFS IN ERROR, 
Us. 


ARTHUR SHIFF. DEFENDANT IN ERROR. 


ASSIGNMENT OF ERRORS. 


The Supreme Court of Louisiana erred: 


Ist. In holding that the fee to confiscated property being 
in the government during the lifetime of the offender, his next 
of kin take the property at his decease through him; whereas 
having no transmissible interest in the property, none could be 
acquired through him. 


2d. In not holding that as to the confiscated property, 
these plaintiffs were really third persons, having rights distinct 
and totally different from those of decedent. 


3d. In holding that a proceeding of foreclosure of confis- 
cated property on a prescribed claim, and a perempted and 
dead mortgage, directed against the offender, could conclude the 
rights of beneficiaries under the confiscation act. 


\ 


CATHERINE SHIELDS ef a/s.. ae Court of the United 


PLAINTIFFS IN ERROR, States. 
rs, October Term of IS8?. 
ARTHUR SHIFF. No. G1, 


This action is brought by the next of kin of Eustace Surget, 
to recover from the defendant. Arthur Shift, the property des- 
cribed in the pleadings. 

It is alleged that plaintiffS are the nearest of kin to the 
said Surget. 

That be was owner in [S860 and thereafter of the property 
deseribed. 

That in the United States District Court. in 1862, the Uni 
ted States caused to be seized and proceeded regularly to con- 
demn and confiscate the said property : and that a decree of 
condemnation and confiscation was rendered ; in May, 1865, the 
property was sold at marshal’s sale. and bought by Arthur 
Shitf, who has been in possession ever since. 

That Surget died February Ist, 1S8s2. 

The prayer of the petition corresponds with the allegations : 
it prays that the plaintiffs be decreed owners of the property 
and for rents from February Ist, 1Ss2. 

The answer, after a general denial, sets up title to the prop- 
erty in defendant by reason of purchase thereof in the suit of 
Shiff vs. Surget ina State Court. 

Later on, the will of Surget appointing his wife universal 
legatee was put in evidence : and upon that, the further defense 
is urged that the plaintiff’ herein are without interest in the 


property. 


3 


- The facts necessary toa decision are simple and not disputed. 

In May, 1865, at the suit of the United States against Eus- 
tace Surget. and upon proceedings, the property in contro- 
versy Was condemned, under and by virtue of the act of Con- 
gress of July 7th, 1862. Under this decree it was sold, and 
purchased by Arthur Shiff, the present defendant, as appears 
from the Marshal's Return, page 53 of the record. 

And it is admitted that Mr. Shiff has been in possession of 
the property from the date of the Marshal's Sale and was still in 
possession on the trial of the cause in the court of first in. 
stance. Record, p. 4. 

In January, 1860, Mr. Hunt, the owner of the property, 
granted a mortgage to Mr. Shiff, to secure the payment of six 
promissory notes, maturing in January, 1S62.  Aet, pp. 21, 22, 
and notes, pp. 69, 70, 71. 

Suiget. in April, 1860, purchased the property from Hunt, 
and assumed the payment of these mortgage notes. Record, 
p. ls, 

At the confiscation sale in May, 1865, Shiff being still the 
holder of these notes, bought the property for $22,000, as ap- 
pears from the Marshal's Return on the writ of venditione erponas. 
Record, p. 53, 

And on his intervention was allowed these entire proceeds, 
less costs and expenses, in part satisfaction of his mortgage 
claim: and these proceeds are credited, rateably, on the notes, 
as of date June Sth, 1865. Reeord, pp. 69, 70, 71. 

The certificate of the Recorder of Mortgages shows that 
this mortgage was not re-inseribed after January 20th, 1860, 
the date of its original inscription, until the 2d day of April, 
1879. Record, p. 25. 

June 22d, 1880, upon a_ petition by Arthur Shiff, filed to 
foreclose the mortgage granted to secure the six notes given in 
1860, the usual order of seizure and sale issued. Record, p. 58. 


4 . 


This proceeding was directed against E. Surget, who being 
an absentee, was represented by a curator ad hoc, appointed by 
the Court. 

At the sale under this proceeding Shiff became the pur- 
chaser. See Return of Sheriff. Record, p. 62. 

Th title thus obtained is pleaded in bar of the instant 
action. 

By his will, Surget bequeathes all his property, both per- 
sonal and real estate, of whatsoever nature or description, to his 
wife. Record. pp, 6, 7. 

It is conceded, and at all events abundantly proved, that 
the plaintiffs are the nearest of kin of the deceased, E. Surget: 
and, therefore, his heirs at law. 

The case, upon these facts, presents the following questions: 

Ist. Have the plaintiffs a standing in Court, to claim the 
property in controversy, notwithstanding the will of Surget ? 

2d. Was the foreclosure proceeding. under which Shift 
acquired the title of 1880, a valid proceeding as against these 
plaintiffs ? 

The correct answer to these questions is decisive of the 
controversy. 


ARGUMENT. 
I. 


Have the plaintiffs a standing in Court to claim the prop- 
erty in controversy, notwithstanding the will in favor of Mrs. 
Surget ? 

The terms of the will are: ‘IT give and bequeath to my be- 
loved wife, Mary Atwell Surget, née Linton, all my property. 
both personal and real estate, of whatsoever nature or descrip- 
tion, ete.” 


5 

-By what possible means can this be construed into a devise 
of property which did not belong to the testator, and in which 
he had no possible interest ? 

We understand readily that an offender, part of whose 
property was confiscated under the act of 1862, could transmit 
property, by will, which had not been confiscated, or which he 
had subsequently acquired : but it is impossible to understand 
that the will of a decedent can attect property confiscated, any 
more than property which he had disposed of during his life- 
time: simply, at death, when the will took effect, it was not his 
to will away. 

The will then does not purport in termsto give or bequeath 
anvthing other than that which belongs to the decedent: and if 
it did would be of no effect : for under the law of Louisiana, the 
legacy of a thing belonging to another is null. Civil Code, Arti- 
cle 1639. 

In confirmation of the principle, the Code provides that the 
legacy of a certain object is extinguished by the loss of the ob 
ject. C.C.. Art. 1643, 1700. 

It has been suggested, that Courts will not look to the laws 
of Congress to ascertain who are the heirs of a decedent: clearly 
not: but no one does this: what is suggested is clearly different : 
it is that an offender cannot affect the destination of confiscated 
property, or create a transmissible interest in himself in it, by 
making a will instituting an heir. 

Let us suppose for a moment, that the will under considera- 
tion contained a clause to this effect: I hereby bequeath te A. 
B. the property (in controversy). The question presented 
would not be whether A. B. could be made a devisee by the 
decedent’s will: but whether the decedent had any interest in 
the confiscated property which he could transmit to a devisee or 
legatee. 

If the question were presented in this form, this Court could 
not consistently hold that the offender had any interest in the 


property which enabled him to devise it—for you have held uni- 
forimiy that he was without any sort of interest in confisca- 
ted property : in principle there is no possible difference; and 
none can be made by changing the form of the question merely. 

It seems evident that the act of Congress did not and could 
not have contemplated a reservation which would have left a 
control of the confiscated property in the power of the offender: 
this Court has so declared repeatedly, as we shall show here- 
after. 

To the objection which might be raised, that the estate of 
Surget is testate : and that everything dependent upon it (con: 
ceding that confiscated property descends through the decedent, 
which we deny), we answer that an estate may be in part tes- 
tate and in part intestate. 

Demolombe, Vol. 21, livre LIT, titre I], Chapter V. See. 1, 
No. 11, says: Notre Code admet * ‘ ‘ 

2°, (ue Pon peut ne disposer par testament que d'une 
portion de son patrimoine, et mourrir partis testatus, partis 
tntestatus: quoting Pothier to the same effect. 

The law of Louisiana is the same. 

But, we repeat, the purpose of the act of Congress, in so far 
as the provisions of confiscation are concerned, was to with- 
draw absolutely from the offender the means of supporting a re- 
bellion against the government, as has been repeatedly decreed 
by this Court. 

To this end it seized, and disposed of all the interest of the 
offender in the property: it severed his connection with it, both 
during life, and for all time to come: his ** estate was separated 
entirely from that of his heir’s atter his death,”" to borrow the 
expression of this Court from the case of French vs. Wade, 102 
U.S. 132.) It was * a devolution upon the United States of the 
offender's eutire right..”. Wallach’s case. 1L Wallace, 209. 
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Again: ** Ifa forfeiture is equivalent toa grant or convey- 
ance to the Government, how can anything remain in the per- 
son, whose estate has been forfeited, which he can convey to 
another ?*’ 

See also Pike vs. Wassel, 94 U.S. 714. 

In the case of Chaffraix vs. Shiff, 92 U.S. 214, involving 
the title to the property in controversy, on the deed of E. 
Surget, vour honors decreed it to be valueless: if his absolute 
deed, ordinarily binding on all who acquire through him, could 
produce no effect whatever. how can he control the confiscated 
property by his will? 

Ordinarily any covenant, for instance of warranty, which 
is made as to property, is binding and obligatory upon the 
heir: C. C. 1999, 2008S.) But in the case of French vs. Wade, 
where Wade had bought his own property at confiscation sale 
against him, and thereafter sold it, with a full warranty of title, 
this Court held, that his sons were not barred from claiming the 
property by this warranty. The language of the Court is: 
‘* By the condemnation and sale, Wade's estate was separated 
‘entirely from that of bis heirs after his death: and the heirs 
“are not estopped by his warranty from asserting their title,”’ 
102 U.S. 154. 

If the heir is not bound by the warranty, how can it be said 
that he is concluded by the will of the offender? Affecting the 
destination of the property by will, is only attempting, in 
another form, to do, that which Surget and Wade both tried to 
do by their warranty deed: which this Court denied them the 
right to do. 

In the Wade case the precise question decided was, whether 
or not the heirs of Wade were bound by an obligation of war- 
ranty of the title to property bought by him at the confiscation 
sale of his own property, and resold by him under full war- 
ranty ? The obligation rests as surely for the warranty of the 


s 


author. as the right of heirship resides in the descendant 
WwW have seen that the Court adopted the view, as to the confis- 
eated property, that the offender could impose no obligation, 
because all relation to that special property. had ceased in him 
by the confiscation and forfeiture: and it seems to us, that the 
Court in obedience to thesame principle, must now necessarily say 
that the right of the next of kin to take the confiscated property 


under the law, is unaffected by any will or testament. 


In the Wallach ease, the contention was made that his heirs 
could not take by descent unless their father, at his death, was 
seized of anestate of inheritance : ¢. g. reversion or remainder: 
the answer was, ** that. even at common law. it was not neces- 
“sary that the ancestor should be seized to enable the heir to 
‘take by descent. Shelly's case is, that, where the ancestor 
“might have taken and been seized, the heir shall inherit.” 
But, outside of this, the instant case. as that of Wallach, must 
be determined by the statute. 


On this branch of the case. it is unnecessary to go over 
what the Court said in the Wallach case. We need only add, 
that the heir, for whose special and exclusive benetit, the reser- 
vation under the act of Congress was made, takes the property 
through the act: we shall have oceasion to show hereafter, 
that the fee to the confiscated property, during the life time of 
the offender, devolves upon the government here, as in England: 
the reservation made is merely descriptive of the person who 
takes the property. not of rights. 


In the case of Ware, Administrator vs. Hylton, 3 Dallas, 
245, the construction of Article tof the treaty under discussion, 
which reads: “ It is agreed that creditors, on either side shall meet 
* with no lawful impediment to the recovery of the full value, in 
‘* sterling money, of all bona fide debts, heretofore contracted,” 
the contention was made, that ** the provision is, that creditors 
shall recover, ete., aud there was no creditor, at the time of 


the treaty, because there was then no debtor, he having been 
legally discharged. The creditors described in the treaty were 
not creditors generally, but only those with whom debts had 
been contraeted, at some time before the treaty ; and is a descrip- 
tion of persons, not of their rights." It is proper to state that 
by an act of the Legislature of Virginia, all debts due to English 
subjects were ordered paid into ler treasury, and thus cancelled. 


So. we say, that the reservation made under the act, and 
Which this Court has repeatedly declared to be in favor of the 
heir, isa description of persons: persons known to the law as its 
creatures: the next of kin: the heir presumptive or apparent : 
whose rights depend upon the statute—excluding for this, and 
reasons already stated, the idea that the offender could control 
the destination of confiscated property by will. The distine- 
tion between the heir and devisee is well known. In the one 
instance the estate is cast upon the party by law: in the other, 
by the act of the testator : the same distinction obtains between 


the heir and legatee in the civil law. 


There is nothing inconsistent, therefore, as has been sup- 
posed, in the position assumed by these plaintiffs, in alleging 
themselves to be heirs. so as to take this property, and claiming 
that as to their rights upon confiscated property they are third 
persons to the decedent: in other words that they do not take 
through him: we repeat, they are merely persons designated 
under the act to take the property, and their rights depend up- 
on the statute: they could not be descendible from one who had 


no rights of any kind to transmit. 


The Supreme Court of the United States have held the con- 
fiscation Act. as explained by the resolution, to mean that the 
fee was withheld from absolute confiscation, exclusively for the 
benefit of the heirs. ** They, aud they alone, could take it at the 
termination of the life estate." Pike vs. Wassel, 94 U.S. 714; 
see, also, Wallack vs. Van Riswick. 11 Wallace, 209. 
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Phis is equivalent to saying that the heirs are not affected 


by the forfeiture : that, as to them, the result is precisely as if 


the language of the couftseation Act and resolution lad been, 
that at the death of the offender, the heirs. or the next of kine’ 


(which are’ convertible terms). would take the tee. 


That is certainly the import of the language of the Act; 
and we repeat, the Court las said. in substance, that it is the 


equivalent of the languace used, 


The question. then. is. whom did) Congress mean should 
cake the fee te contiseated and forfeited property. at the termin- 
ation of the life estate! 

Was if meant that the - herr of blood.’ ‘tthe next of kim” 
upon Whom the law devolves the estate, should take the tee: or 


that the devisee or levetee should take it! 


Heretofore, we have seen what are the accepted rules of in 


lerpretation of statutes : applying these principles to the case 


at bar. fben we say. that when the statute Tinted the effect (of 


forfeiture to the natural lite of the offender: tu other words 
and in the Language of the Court, that such effeet was not to 
reach the heirs, who alone could take the fee at the termination 
of the life estate: the natural and obvious seuse of the lan 
guage of the statute is that the heirs, as contradistinguished 
from the devisee and legatee, are the parties whom Congress 


intended to protect. 


There are obvious reasous for this interpretation © in) the 
first place, 1f Congress: had intended to permit the offender to 
dispose of the contiseated property by will, there is ne reason 
why it should not have said soz in the second place, if the pur- 
pose was to take property absolutely from the coutrol of the 
offender during his lifetime: to so separate him from it that he 


could, by no act or deed of his, affect it in the least degree, it 


is inconsistent to suppose that it was intended to permit him to. 


control it by will; in the third place, the reason of the limita- 


1 


tion has been declared to be to place the coufiscated property 
of the offender within the protection of the Constitution against 
attiainder: but attainder could only attect the heirs of blood; in 
the fourth place. the purpose and the etfeet of the act was to 
put the property of the offender absolutely bevond his control, 
Without limitation, or qualification, whatever: and therefore be- 
vond the reach of his will. 

Thus. whether we consider the language of the Acts as ju- 
dicially constructed, or its purposes, and the necessity for its 
enactment, we arrive at the oue conclusion that the intent of 
Congress was to sever all connection between the confiscated 
property and the offender; to plaice it absolutely beyond his 
reach at any time: and to establish a reservation as to the pro- 
perty in favor of the heir alone. 

But we are told that the successor of Surget is to be deter- 
mined by the law of the State where the property is situated; 
that by this law Surget lad the right to iastitute an heir: that 
by the designation of heir to take the fee, Congress could only 
have meant any heir, either at law orinstituted, as nemo vst haeres 
riventis, Wehave already shown that adevisee or legatee could 
not take the fee nnder the Act of Congress. But again, this 
asstuuption of our learned opponents is based upon the error, 
that there is no distinetion between a devisee or legatee, and an 
heir. 

For the purposes of the contiscation Act, we must seek defi- 
nitions of expressions used therein in the common law: The 
heir is **he who is born or begotten in lawful wedlock, and up- 
on Whom the law casts the estate in lands, tenements and heredi- 
taments immediately upon his death of the ancestor. 

bouvier Law Dictionary, verbo Heir—Leach vs. Cooper's 
Lessee, Cook's Tenn. Rep. 252. 

The devisee is a person to whom a gift of real proporty has 


been made by last will and testament. 
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In the one instance the estate has been cast upon the party 

law; inthe other. by the act of the testator; the same dis- 
tinction obtains between heirship and levacies uuder the civil 
law. 

Evidently. however. the language of the confiscation Act 
could not have referred to the varieties of Gevisees which the 
testate,, might institute under different statutes in different 
States; because, in the first place, it would give the offender 
the means of eonsbitessete defeatthe purposes of the confiseation 
Act. in that he could thereby control the property th. ough his 
will: and in the next place this would have left its interpreta- 
tion subject to no permanent rule; but have remitted such inter- 
pretation to the control of the circumstance of State residence 
of the offender. or of location of the property. It seems to us 
both more natural and logical to hold that the statute is to) be 
interpreted by the common law rule, whieh would avoid bot! 
of the suggested difficulties. 

duiagem wre Sele. wired: prenteetebhe (leneent ofthe 
preemie: amu weeted + tet Kewbile’. 

Nor is the maxim nemo est haeres vireatis obnoxious to the 
construction invoked, because the term heir, or its equivalent, 
is not necessarily used to denote a person whose ancestor 1s 
dead. There are many cases where it applies, although the an- 
eestor is living ; there it means the heir apparent. In this sense 
it is frequently used in the statutes. 

Dwarris on Statutes, Gould & Son’s ed.. p. 199. 

Lockwood vs. Dessup, 9 Conn, 274. 


Cox vs. Beltshoover, 11 Missouri, 142. 


Therefore, we say, that in this statute the intent was that 
the fee to the confiscated and forteited estate, which vested in 
the Government, was to be transferred to the heir apparent, the 
heir presumptive, at the death of the offender; in no event could 
the latter be permitted to designate to whom it should go, by 


}--- 
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will.or otherwise: the Government alone could and did deter- 
mine that the heir of the blood should not be prejudiced by the 
forfeiture: it held the tee, and placed it where it chose; it held 
it during the litetime of the offeuder, for the benefit of his heir- 
at-law at his decease. 

This answers fully the pretense that the right to institute 
an heir was neither forfeited nor taken away by the statute; 
the Goverument simply legislated as to confiscated property, 
leaving the offender free to ** will”” as to any other property of 
Which he might die possessed: as to confiscated property, he 
was declared to hold no relation of ownership or control which 
would entitle him to say aught concerning its destination either 
during his life or after his death; the two things are perfectly 
reconcilable. 

Title to property, in a civilized country, cannot be abey- 
ance: it must reside either with the individual or the Govern- 
ment: the idea of property, is inseparable from that of owner- 
Ship: in the matter of confiscated property, it is severed from 
the offender absolutely: completely: it does not devolve upon 
the heir until the death of the offender: it cannot be in imbibus: 
and we say. therefore, that it devolves upon the Government as 
it did in England. 


Can there be any doubt that but for the reservation of the 
concurrent resolution, the fee simple title, of confiscated prop- 
erty, would have devolved upon the Government ? 

Its power to confiscate has been judicially recognized : if it 
could contiseate for the whole, it could, at its pleasure, modify 
the exercise of the right: it could take a fee, to be dealt with 
at pleasure: and there would seem to be no objection to its fix- 
ing the conditions of the takiug at one time as well as another: 
the consequences would remain the same, 

Again, I say, theiefore, that the right of the designated 


person, the heir, is not derived from the offender: but from the 
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Crovernment. which alone owned and coutrolled it: that. there- 


fore, as to the property in controversy. they aW third persons, 


ho. uuder the authorities cited, are unatfected by the proceed- 


ings against the original debtor. 


(0. 3509: Reve Statutes, OLE. 


Lemelle vs. Thompson, of Aun. 10k, 


Walton vs. Boudurant, 50 Aum U1. 


Shepherd vs. Cotton Press, 2 Ann. 100, 


This brings us to the consideration of the second question 


presented for adjudication, viz : 


Wis the toreclosure proceeding, uuder which Shiff acquired 7 4 


the title of ISSO, a valid proceeding as against these plauotitts ? 


At the outse) the Court's attention is directed to that whieh t 


is obvious enough, viz: that Sarget and Shitt could not by a 
consent, decree, conter and divest rights whieh the law forbade 
them from divesting aud conferring directly : in other words 
they could not do indirectly. through the instrumentality of i 
consent judicial proceeding. that which they could not do 
otherwise without infringing the law: now, these parties lad 
been told by judgment of this Court that they could not con- 
tract with each other as to the lee of the confiscated property: 


thereafter, with a claim prescribed on its face, a mortgage dead 


for want of a principal cause, and lapsed by time. consequently 
with a perfect defense patent on the face of the action. they econ- 
sent that a proceeding shall be had. by which it is now averred 
the claim, iu this suit, is defeated. What. but a consent and 
void proceeding Was this ? 

It is said that the proceedings in conutiscation only attected 
the interest of the offender: that the rights of mortgage were 


uuatfected by them; that as the mortgage contained the act of 


lo 


non-alienation. proceedings against Surget were all sufficient: 
and> reat reliance is placed upon the case of the heirs of 


Avegno vs. Schmidt, 11S U.S. 297. 


fado not purpose questioning the doctrine of that case in 


so faras it holds that procecdings directed against the original 


Oblizor under an act oof morteag* imoorting a confession of 


judgement, ona valid. subsisting claim. are sufficient. under the 


laws of Louisinna. to direst title: under the facts of that ease. 


the decision may he conceded to be eorreet : but the instant is 


easily distinguished fromthat ease. In Aveeno vs. Schmidt, the 


action of foreclosure was brought ona living, valid. subsisting 


; | obligation: and under onr liw, as interpreted by numerous deci- 
sions, a proceeding against the original debtor, on a mortgage 
| with the pact de non alienando Was sufficient : but the facts in this 
case, are totally different : there was no existing elaim, or mort- 


eave when the action was tustituted: the claim was preseribed, 


f 
and the mortgage had fallen with it: it had not only pre 
‘ rempted. but is was dead, with the claim: as to all persons who 
had acquired rights tn that property there was no means of re- 
viving the claim and mortgage, so as to affect their rights to 
the property. 
i a It is just as certain. under repeated decisions of our Su- 
¥, preme Court, that on a claim se chreumstaneced, no proceeding 
f ean be had affecting. in any degree, third persoas, as that on 
A a Valid, subsisting mortgage you may proeeed without regard 
f to third persons; and | proceed to bring the authorities to the 
notice of the Court. 
In the first place, the authorities are full to the effect, that 
without aufhentic evidence of the interruption of preseription, 


no action via exccutiva lay. ** The jurisprudence on this point is 
tow firmly established to be questioned.” says the organ of the 
Court, in Pevroux vs. Lacoste, IS Annual, 627, quoting approv- 


ingly: 
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Splane vs. Daniel, 11 Rob... 449: MeMasters vs. Mather, 
fA. 419: Union Bank vs. Dosson, 7 A., 548: Fowler vs Beatty, 
fh AL 275. See also Taylor vs. Hill, 21 A. 627. 

The evidence in this ease is, that the notes matured in Jan- 
nary, 1S62: consequently, these notes were prescribed on their 
face in January, 1867. As the proceeding ef foreclosure com- 
meneed only in PSSO. itis clear. that the writ of seizure and sale 
was illegally granted: that at should have been denied, (we 
may add between parenthesis that so gross an illegality being 
permitted, is but cumulative evidence that the foreclosure was 
a consent proceeding, affeeting no right 

Cousent degrees decide nothing: they merely authenticate 
private agreements, rendering them executory between the par- 
ties. Their effect as to third persons is that of a transaction 
In authentic form. 

(inion Bank vs. Marin, 5 AL Ot Miehie vs. Armat. bo A’ 

The muniment of tithe of the detendant then, is a consent 
judgment and salethe repetition by means of a judieial ceremony 
of theact of sale from Surget to Shiffen which your Honors have 
set their seal of condemnation, to defeat the purposes and ends 
of the confiscation act. 

We assert with confidence that this Court will not permit 


the preceding to bar the rights of these litigants. 


The next position which we urge upon the Court is. under 
the decisions of our Court, applicable to the faets in this ease, 
that, whenever a party seeks to lay bands on property in which 
third parties have acquired rights. by executory process, it 


must be necessarily on a real subsisting mortgage: and not a 


pretended one: such person can be debarred of no defense by 


any proceedings between others to which ke was uo party. he 


defense is not open to the mortgager : but in addition he may 


oppose all defenses which the mortgagor could have opposed: 
and the mortgagor cannot deprive him of them by waiver or 
otherwise: nor can his rights to urge them be affected by any 
judgment to which he was not a party. . 


Such are the well established doctrines of our law, conse. 
crated in the fullest sense. in the well considered case of Louis- 


lana vs. Citizens Bank, 33 A. 708. They are doctrines applica- 
ble to the facts of the instant case, as distinguished from the 
case of Avegno vs. Schmidt. where the foreclosure was ona 
valid, subsisting mortgage : for, as if to emphasize the disting- 
uishing doctrine, the Court say in the Louisiana ease. ‘ The 
presence of the pact (de non alienando) does not make that a mort 
a fortiori, it does not make that 
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gage which is not a mortgage : 
a claim, which is extiguished. 


This case affirms substantially the doctrine in the case of 
MeDaniel NS: Lalanne, 28 A. 663, where the question was, : a whe Mom 
third power, where property was sought to be made liable, on a 
mortgage, to secure payment of a note prescribed on its face 
but on which judgment had been rendered against the maker, 
i § could plead prescription of such note: the Court say: ‘* We 
‘fare unable to perceive why he should not be allowed to plead 
‘* prescription in such a case. He was no party to the suit: and 
“his rights were not affected by the judgment. If the note 
‘* were prescribed when the suit against the debtor was instita-- 
‘*ted, the mortgage was dead, for the accessory obligation per- 


“ished with the preseription of the principal obligation: and 
“it was not in the power of the creditor or of the Court, to re- 
‘*vive the mortgage affecting property in the hands of third 
sia yn See N. O. Canal & Banking Company vs. Recorder, 
23 A. 29: 
But our law goes further, and holds. that where a note Seczu24 
vreed by mortgage has been revived by promise to pay, it cre- 
ates a new debt. but does not renew or create a mortgage. 


Iss 


Suecession of Kueler, 25 Ann 156. The case of Larthet 
vs. Hogan, PF Ann. Sot. and of Grayson vs. Mayo, 2 Aun. 927, as 
very strong and very clear to the point. When the obligation 
is prescribed, the rights acquired under such prescription are 
beyond the reach of the debtor, and cannot be changed by any 
act of his. to their detriment. | 

Thus, it appears, under these authorities, that in 1880, when 
the proceedings of foreclosure were instituted against Surget, 
the notes had beeu prescribed for long vears: they were extin- 
euished and the collateral obligations securing them, had per- 
ished with them : there was, therefore, no valid, subsisting ob- 
ligation: no valid, subsisting inecumbrance of, or right to, the 
property confiscated, upon which, proceedings prejudicial to the 
government or to the person designated by the act of confisca- 


tion to take it, could be maintained; as to such person the right 


to ureve the accrued prescription, and the lapsed inseription of 


the mortgage subsisted, and subsists now, 

The right of a creditor to pursue confiscated property in 
the hands of the purchaser of the life estate, depends upon his 
having conventional special rights upon the property itself, 
such as a right of morgage ; or a deed of trust: the reason is 
obvious: in all such cases, there had been an alievation of right 
inthe property itself, by the owner, which could not be seized, 
and confiscated : for all that the act permitted was the seizure 
and contiseation of the entire interest of the offender ; no mure. 
Day vs. Micou, IS Wallace. 161. 


li seems obvious, that if such rights did exist, and are per- 
mitted to expire and lapse without enforcement, then the situa- 
tion is precisely as if such rights had never existed : and the 
destitution of tithe and interest as to the offender was as complete 
ws if the creditor had been simply a general creditor without 
special conventional rights in the property : and as such he 
cannot proceed against the tee to contiscated property. 


—— 


e + ———! 
————~— — 


19 


There is then the most cogent reason for asserting that the 
attempt to affect the title, the fee. to the property in controversy 


by the foreclosure proceedings. was futile. 


li support of the position that the proceedings of foreclo- 
sure were insatticient to give tithe. under the frets of this case, 


I now ask the attention of the Court to this further view : 


It lias been sufficiently shown iv repeated decisions, that 
whatever became of the fee of contiscated property, it was cer- 
tainly absolutely divested from the offender : in Wallaech’s case 
the Court asserted it to be ‘ta devolution vpon the United 
States of the offenders entire right >” and it is there assumed 
that as forfeiture is equivalent toa grant or conveyauce to the 
government of the United States: uoer, as the Court say, was 
What was sold) under the confiscation act, techuically a life 
estate: the conclusion was, “taat it cannot dwell on the offender, 
we have seen, is evident.” Tits view Is emphasized and af 
firmed in French vs. Wade. lo2 U.S. 152, and in Chatfraix vs. 


Shift 92 UL S.. Bie. 


This would seem quite sufficient to demonstrate that pro- 
ceedings conducted against the offender, on barred and defunet 
Claims, are without effect as to third parties, possessed of the 
property: for it seems conceded and in its opinion our State 
Court assumes that if the plaintiffs are third persons, their 
reasoning does not apply. but. | propose now, to Show brietly 
that the title to confiscated property, does devolve upon the Ui 
ted States: that under the reservation of the statute, it 
there remains pending the life of the oifeuder, when by the 
happening of the suspending event. i devolves on the heir, for 
Whose exclusive benefit the reservation was made. 

If so. then. quo ad this property, the heir is in really a 
third person, in the tall sense of the Taw, as his rights are not 


acquired through the decedent: but divectly trom the statute. 
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The common law obtains in the United States: the system 
is derived from that of England : it has full force except where 
modified by statute: Story on the Constitution, Vol. 1, § 157. 


Journal of Congress, October 14, 1774. p. 27, ef seq. 


We may well, therefore, look to the source whence we de- 
rive it, for light, as beacoas to guide us, in ascertaining rights 
arising under it, in so far at least, as not modified by statutes. 

As has been determined, the right to confiscate the property 
of enemies, during the war, is derived from a state of war. It 
is a right inherent in the Government, growing out of the right 
of self-preservation: it isa common law right. Ware vs. Hyl- 
ton, 3 Dallas, 227. 

ln Kogland it reached not only the property of the offender, 
but in cases of treason, conviction operated corruption of the 
blood; as well as forfeiture of estates—and the forfeiture vested 
in the King, all lands and tenemeuts of inheritance, whether fee 
simple or fee tail, Llackstone, vol. 2d, p. 381. 

rhe forfeiture of fee was absolute and vested in the King: 
absolutely vested in the power, which, through its judicial tri- 
bunals, had the right to declare the forteiture and outhawry— 
that the blood’ of the offender was corrupted, was but a second 
and independent consequence, the reason for which was that 
offences against the Government should be restrained, not only 
by the sense of personal punishment, but also vy the passions 
and natural affections. The purpose of forfeiture of the estate 
is to take from the offender the ability to do harm by depriving 
him of the means of so doing; the result is to vest the forfeited 


property in the sovereign; he may make precisely such dispo- 


sition of it as he chooses. (See Heirs of Emerson vs. Hall. 13 


Peters, 415.) 
What we wish to make evident is that the fee to confiscated 


property, vests in the sovereign, with us, as it does in England, 
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whence the common law is ‘**our birthright and inheritance.’ 


The same causes, purposes and proceedings operate, under the 


law, the sume results. 


The constitutional power to confiscate and obtain fee to prop- 
erty. in the Government of the United States, is maintained in 
the Miller case, 11 Wallsce, 292. It flows from the right of self- 


preservation, under the common law. 


When, therefore, Congress passed the Act of 1862, to con- 
fiscate the propeity of rebels, it is reasonable to suppose that 
the contemplated effects of the Act would be similar to for- 
feiture of property in England, in so far as divesting the fee 
of the property from the offender, and vesting it in the sov- 
ereign. It isa matter of history, that the scruples of the Presi- 
dent. in view of the constitutional inhibition upon Congress to 
pass a bill of attainder, caused the passage of the resolution 
explanatory of this Act, restricting the forfeiture of the real 
estate to the natural life of the offeader. 

The necessary implication from the limitation is that the 
forfeiture would else have been absolute and complete; so far, 
therefore, from indicating that the fee. on forfeiture did not vest 
in the Government, it clearly indicates, as the opinion of Con- 
gress, that it did so vest: and that it was the intention that on 
the happening of a certain event, indefinite only as to time, the 
fee should revert to the heir. 

We say, therefore, that in the enactment of the law under 
consideration. Congress, in the exercise of its uuquestioned 
power, contemplated all the consequences of a torfeiture at 
common law, as they existed, notedly in England, whence our 
general system is derived, except only in so far as modified by 
the Act itself; the first and most important consequence being 


the vesting of the fee to the confiscated property in the sovereign. 


Now, in England, the conviction, imported the corruption of 
blood; has it ever been supposed, or suggested, that though the 
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heirs were incapacitated from taking anything under the law, 


the offender could rehabilitate them by devise or will, or divert 


eed 


the property. by instituting devisees ? 


The ready objection would have been, that he was power- 


less to affect the fee to property which belonged to the Govern- ‘9 


ment: and that none could not reach. as devisees, the fee which 


was divested from the devisor. 


Aud it would have sounded as strange doctrine to an Eng- 


lish Court, that this undoubted) result would have been a de- BI 


privation of the right to make a will in the aneestor. 


It has been urged that defendant was in. possession of the 


property from the date of the Marshal's Sale, the Sd of May, 


1865, with the consent of the owner: from which, though not 
boldly claimed. itis sought to have the Court infer that pre- 
seription was interrupted : and authorities are quoted to show, | | 
that pending the possession of pledges, prescription does not ¥ 
run against the secured debt: but the possession must be that 
of property pledged to secure the debt. to prevent prescription 
from running: it is not pretended that this was the ease: the 
possession of Shiff was simply that of a person enjoving a life 


estate. 


New Orleans Insurance Association vs. LaBranehe. 31 Aun. 


—— ee ee 


S45. 


lun the Avegno case, the sole question decided, as we under 


stand the decision, is, whether or not a party holding a valid, 


subsisting mortgage ona property confiscated, at the instance of — 


the United States. could proceed thereatier to enforce his rights 


of mortgage?) Whether the confiscation and sale divested these 


mortgage rights or not, as well as the tnterest of the offender in 


the property ? 


It is evident, therefore, that the question as to the channel 


of descent of the property to the claiming heir, was not in- 
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volved in the discussion: whatever was said on this subject was 


obiter dictum. 


As was claimed. and as we coneede in such a case, the 
claimant eould, under the laws of our State. under the non- 
alienation clause of his mortgage, disregard all persons other 


than the original obligor. 


That a part of the opinion is in strange conflict with the 
previous opinions of this Court. which has consistently de- 
clined to state heretofore, where the fee lay during the lifetime 
of the offender : who. in the Wallach ease, stated that the heir 


took. under the statute: who, in the Wafe case, refused to en- at 


force a contract of warranty on the son, in which he would 


| | have been bound, beyond all cavil. if he had taken the prop- 
erty by inheritance merely from the father. We submit, there- 
| fore, that this dictum, which is the only thing which careful 
¥ scrutiny has enabled me to find, is not to be regarded as authori- 


tative. 

This case cites the case now under review, on writ of error, 
as authority for the decision in the case of Avegno: I have, 
I think, sufficiently distinguished them, to claim that the decis- 
ion in one is not applicable to the other, and can form no legiti- 
mate authority for or against any proposition maintained in 
the other case. And it would be strange. indeed, if a ease, pend- 
ing on writ of error, could be cited approvingly in auother 


ease, and then this last decision cited to maintain the decision 


under consideration. It would be tantamount to citing the 


| opinion on review, as authority for its own approval. 


Under the laws of Louisiana, the Supreme Court is bound 


to make a synopsis of its decisions in each case; we may, there- 
fore, accept as the decided points in the instant case, those de- 
claved by the Court in its synopsis, without entering into a con- 
sideration of the fair opinions rendered. 


The Court hold, that by contiseation and sale the offender is 
stripped of all rights, titles and claims to the condemned pro- 
pertysand hence that he can make no valid deed or will of same. 

Phat the fee vests inthe Government, but in trust: whereas. 
I have demonstrated, T think. that the fee vests in the Govern- 


ment absolutely. 


That the heir succeeds to the offender by virtue of the laws 


of natare and deseent. 

If so. then, the author can will the property, for nothing 
prevents him in the law from so doing: two answers to this 
proposition can be made, either or both of which are conelnu- 
sive: first, by the liws of nature and descent, the heir of blood 
can take only that estate which belongs to the decedent: but in 
this very case this Court says he has none, which he can trans- 
mit: seeond, if the decedent has an estate which he ean trans- 
mit, then he can transmit by will, if he so chooses: and this 
Court says he cannot affect the destination of confiscated prop- 
erty by will. 

Logically, then, if the offender is stripped of all rights and 
title to the confiscated property : if the tithe devolves on the 
Government, and the heir of blood sueceeds to it as a desig- 
nated person, it follows, that, as to that property. he is a third 
person to the decedent: and may urge all the nullity of pro- 
ceedings used as a bar to his rights : and this much seems to be 
conceded by the State tribunal. if the positions herein advo- 
vated are legal. 

I submit therefore, that the judgment of the Supreme Court 
of Louisiana, should ne “heed Sin judgment entered for 
plaintiff. 

Respectfully submitted, 
GUs. A. BREAUN, 
Attorney tor Plaintiffs in Error. 
October, 1387. 


APPENDIX. 


1639, C.C. When the testator has bequeathed a thing be- 
longing to another person, the legacy shall be null, whether the 
testator knew or knew not that the thing did not belong to him. 

1643, C. C. The legacy of a certain object is extinguished 
by the loss of the object ; but if the object is only destroyed in 
part, as if a house bequeathed has been destroyed by fire, the 
legacy subsists for what remaius, that is, for the land on which 
it was situated. 

1700, C.C. The legacy falls, if the thing bequeathed has 
totally perished during the lifetime of the testator. 

3369, C. C. The registry preserves the evidence of mort- 
gages and privileges during ten years, reckoning from the day of 
its date ; its effect ceases, even against the contracting parties, 
if the inscriptiors have not been removed before the expiration 
of this time, in the manner in which they were first made. 

But this rule does not obtain with regard to the mortgage to 
which husbands are subjected for the dowry and other claims of 
wives, and tutors and curators towards minors, interdicted and 
absent persons, whose estates they administer, 

The re-inscription of mortgages is also dispensed with in 
certain cases provided for by special laws. 

Revised Statutes 3141. 

Article three thousand three hundred and thirty-three of 
the Civil Code, shall be so amended that it shall be the duty of 
the recorder of mortgages, or person acting as such, to cancel 
and erase, on the simple application in writing to that effect, 
by the owner, creditor of the owner, or other party interested, 
all iuscriptions of mortgages which have existed, or may exist 
on their record for a period exceeding ten years, without a re- 
newal of such inscription ; Provided, however, That this sec- 
tion shall not apply to mortgages, against husbands for the 
dotal and other claims for their wives, to mortgages against 
tutors and curators, in favor of minors, iuterdicted or absent 
persons, nor to mortgages in favor of the property banks. 


Supreme Court of the alunited States, 


OCTOBER TERM, 1884. 
No. 997. 


CATHERINE SHIELDS et AL., PLAINTIFFS IN ERROR, 
US. 
“"y ARTHUR SHIFF, DEFENDANT IN ERROR. 


ERROR TO THE SUPREME COURT OF LOUISIANA. 


To the Honorable Chief Justice, and the Associate Justices of the 


q Supreme Court of the United States: 

! 

' Arthur Shiff, defendant in this Court, and in the Courts of 

ae Louisiana in the cause aforesaid, respectfully represents to the 

Court that the writ of error, allowed and issued in this canse, was 

improvidently granted ; for that, there was not drawn in question 

and decided in the Supreme Court of Louisiana any one of the 

| questions alleged in the said writ, nor in the Statutes of the United 

| States, to authorize the writ to be allowed, and directed to that 

Court; nor to authorize this honorable Court to exercise a juris- 

diction to re-examine the judgment of the said Supreme Court of 

| Louisiana ; but, that, the judgment of the said Supreme Court is 


r final. The defeudant prays of this Court to dismiss the writ of 
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error, and the suit and to charge the plaintiffs with full costs in 
this cause. 

In case of the refusal of the motion to dismiss, the motion to 
affirm the judgment, under the rule number 6, is submitted and 
for the causes expressed in the rule to justify the motion. 


JOHN A. CAMPBELL, 
Attorney for the Defendant. 


SUPREME COURT OF THE UNITED STATES. 


CATHERINE SHIELDS ET AL., 
vs. 


ARTHUR SHIFF. 


Motion to dismiss the writ of error and the cause for the want of 
jurisdiction in the Court aforesaid. 


I. 
A STATEMENT OF THE REcoRD FILED IN THIS CouRT. 


The plaintiffs commenced a petitory action in the Civil District 
Court of New Orleans, to recover a number of lots of ground in 
the possession of the defendant, and the mesne profits. 

They claim to be the legal heirs of Eustace Surgett who died, 
February 1, 1882, without lineal heirs; they being the sister and 
the only nephews and nieces of Surgett. It is conceded that 
Surgett purchased this property in the year 1860, and that the 
plaintiffs are his nearest of kin as stated. The deed by which he 
acquired the property is in the Record, pp. 17-21, made by Robert 
P. Hunt and his wife, to Surgett, of date April, 1860. At the 
time of the death of Surgett in 1882, defendant had possession and 
received rents of the property thereafter as owner. 


' 


#; 
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II. 


The defendant’s answer is at page three of the Record. There 
is an issue upon the heirship of the plaintiffs. The defendant, at 
the date of the purchase of the property, by Surgett, in April, 1860, 
from R. P. Hunt, owned a mortgage made by Hunt and his wife to 
secure a debt of $20,000, of Hunt, in the form of negotiable notes, 
which encumbered the entire property and which mortgage is 
produced. Record, p. 22. The mortgage is shown by authentic 
act and contains the pact de non aliendo, in which Hunt obligates 
himself not to alienate or encumber the property to the prejudice 
of the act of mortgage. Record, p. 22, fo. 53. 

In the sale made by Hunt and wife in April, 1860, to Surgett, 
the existence of this mortgave of Hunt and wife to Shiff for $20,000 
with interest and cost of foreclosure is recited and declared, and 
Surgett assumes to satisfy the mortgage of Shiff, and to comply 
with all of the conditions and clauses of that mortgage watil & pay- 
ment should be made. Reeord, pp. 17-21. 

In June, 1880, the defendant, Shiff, obtained from a State District 
Court at New Orleans, to enforce the payment of the sum due 
upon the mortgage of Hunt, and the assumption of Surgett before 
mentioned, a writ of seizure and sale, or what is termed executory 
process in the Code of Practice. 

Surgett was then living. The property was seized, the notices 
of seizure made. ‘There was a sale under the process, and at the 
sale, August 3, 1880, Shiff was the purchaser. The Sheriff’s deed, 
dated Auzust 30, 1880, is to be seen, Record, pp. 28-31; the 
entire record is to be seen, Record, pp. 56-66. It will fully 
appear that the proceedings are regular, and that Shiff has a title 
founded on a mortgage of R. P. Hunt, the owner, and vendor 
assumed by his (Hunt’s) vendee, Eustace Surgett; and which 
binds this property, and which has been foreclosed in the legal 
and accustomed manner in the District Court. After the purchase 
by Shiff, the proceeding known in Louisiana as the proceeding by 
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MONITION to enquire of irregularities and illegalities was resorted 
to, and a decree of homologation, which declared that the Court 
was satisfied of the regularity of the sale, of the publication of 
notices according to law, the price was truly stated, confirmed the 
este. Record, p. 67. 

The answer of the defendant (Shiff) was thus established by the 
most authentic testimony, viz.:—the mortgage of Hunt and wife 
for the sum of $20,000, dated January 28, 1860, acknowledging 
that debt as shown by notes bearing interest at eight per cent. 
annually, Record, p.21; the sate of Hunt and wife of the property 
mortgaged to Eustace Surgett, dated April 18, 1860; and the 
assumption of the debt and the covenant to pay contained in that 
deed of conveyance by the purchaser, Eustace Surgett, Record, p. 
17, see p. 19, fos. 44, 45, 46; the seizure and sale, Record, pp. 56- 
66; sheriff’s deed, 28-31; the monition and proceedings under 
it, Record, pp. 67-72. The answer asserted that Shiff was the 
owner of the property embraced in the petition of the plaintiffs by 
a paramount title derived from Hunt and wife, an owner prior and 
paramount to any Eustace Surgett ever had, and under which and 
subordinate to, Surgett had ownership at all, by his own assump- 
tion and covenant as contained in the deed which conferred all the 
title he ever had and to which he was a party. This is the whole 
case and as plain as a case can be exhibited. 


III. 


On the 24th January, 1865, an information was preferred under 
the confiscation act of 1862, against Surgett, charging all of the 
various acts specified in that act for cause of forfeiture, among 
others, that he was an officer of the Confederate army and aided 
an armed rebeilion. 

The sale was made the 31st May, 1865, and Shiff purchased, 
obviously, in ignorance of the superior title he had as mortgagee. 
The opinion held on the subject is probably what is expressed in 
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the Record, p. 4. The counsel for the plaintiff objects that it is 
immaterial to this suit what Mr. Eustace Surgett may have done, 
or what may have been done against Mr. Surgett after the confis- 
cation of the property. That no proceeding against Mr. Surgett, 
who was entirely disconnected with that property, can possibly 
affect the heirs, who BECAME THE OWNERS OF THAT PROPERTY IN 
FEE SIMPLE, from the date of the confiscation, and that any pro- 
ceedings against him during his lifetime cannot affect their title, and 
therefore it is immaterial and irrelevant. Record, p. 4, note of Mr. 
Breaux. Whatever the United States confiscated, this defendant 
(Shiff) bought and paid for. Whatever Hunt and his wife 
hypothecated to Shiff in 1860, was not confiscated; nor was the 
debt from Surgett to Shiff; nor the security for that debt confis- 
cated ; nor could any ereditor.or heir of Surgett claim one cent of 
any of this property till the discharge of that mortgage made by 
Hunt and his wife in 1860. 


IV. 


THE JUDGMENTS IN THE Courts OF LOUISIANA IN THE 
RECORD. 


The following is a copy of the judgment rendered in the Civil 
District Court of New Orleans, Record, p. 35: This pagum was 
affirmed, Record, p. 86. 


JUDGMENT, RENDERED JANUARY 2, 1884. 


CATHERINE SHIELDs, WIDOW, ET AL., 
v8. 
ARTHUR SHIFF. 


For the reasons assigned in the written opinion of the Court 
and on file, it is ordered, adjudged and decreed that there be 
judgment in favor of defendant, Arthur Shiff, and against the 
plaintiffs, dismissing the said plaintiff’s demand at their costs, and 
further decreeing the said Arthur Shiff to be the owner of the 


6 


property described in plaintiff’s demand and purchased by said 
defendant at Sheriff’s sale, on the 3d day of August, 1880, in the 


suit No. 10,780, of the late District Court for the Parish of 


Orleans, entitled Arthur Shiff vs. Eustace Surgett. 
Judgment rendered January 2, 1884. 
Judgment signed 11th January, 1884. 


A. L. Tissot, Judge. 


It will be seen that the title which the defendant Shiff set up in 
his answer found on the second and third pages of this record, 
was established as valid and superior to the title which is set 
forth by the plaintiff’s as the nearest of kin of Surgett. Opinion 
of Tissot, Judge, Record, pp. 31-35. 

This judgment, manifestly, determines nothing except that the 
sale of property once owned by Eustace Surgett under the authority 
of a decree rendered by a Court of competent jurisdiction against 
Eustace Surgett, and founded upon a mortgage executed by a prior 
owner of the property, and which Surgett acknowledged and cov- 
enanted to pay, divests Fustace Surgett and his natural heirs of all 
right in that property. Manifestly there is not drawn in question 
the validity of a treaty, or statute of, or an authority exercised 
under the United States, in that judgment. These plaintiffs claim 
only as heirs of Surgett under the conditions of the code of Louis- 
jana, and this claim or pretension is not sufficient to recover 
property sold in the life of Surgett in order to pay Surgett’s 
debts under a judgment against Surgett. Nor is there drawn in 
guestion of the construction of the constitution, or of a treaty, or 
of a statute, or of a commission held under the United States; nor 
was there any decision made which extended beyond the local law 
of Louisiana embodied in the judgment. The judgment is clear, 
exact and comprehensive, of all that was needed to decide the title 
to the land between these parties. The opinion of the judge of the 
Civil District Court is direct and apposite to the support of the 
judgment he rendered and signed. Record, pp. 31-35. 
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In the Supreme Court there were four opinions, all of them 
carefully drawn, and the entire Court concurred to affirm the 
judgment of the District Court as recorded. Record, pp. 74-85. 


V 
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There was another issue presented in the answer of the defendant 
Shiff, which it was not important to decide, but which is adverted 
to in the opinions. Surgett removed to France after the war; 
there he died the first of February, 1882. He made an olographic 
will dated July, 1872, wherein his wife is instituted a universal 
legatee. Ina codicil to the will he “forcibly enjoins upon his dear 
wife, or should she be not living at the time of his demise, upon 
his natural heirs, to make immediateiy unto Arthur Shiff” a clear 
and valid title to certain property situated on Rampart street, &c., 
&e. Record, pp. 6, 7. 

This codicil bears date the 12th day of November, 1879. It is 
obvious that the heirs of Eustace Surgett inust be ascertained from 
the code and statutes of *Louisiana. It has never been supposed 
that we should inquire of any Act of Congress to ascertain who are 
to take an estate by succession from a deceased citizen of a State 
of the Union. 

The will constitutes Madame Surgett the universal legatee. “A 
universal legacy is a testamentary disposition by which the testator 
gives to one or several persons the whole of the property which 
he leaves at his death.” C.C., 1606. Surgett left no ascendants 
nor descendants living at the time of his death. No forced heirs 
under the code of Louisiana. | 

The will of Surgett in favor of his wife was the institution of an 
heir under these conditions. 

In Louisiana there are three kinds of heirs which correspond to 
three kinds of successions. ‘Testamentary or instituted heirs ; legal 
heirs or heirs of blood ; and irregular heirs. “The person who 
has become the universal successor of the deceased, who is possessed 
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of all his property and rights, and who is subject to the charges for 
which the estate is responsible, is called the heir no matter whether 
he be such by law, by the institution of a testament, or otherwise.” 
Revised C. C., 884. “A universal legacy is a testamentary disposi- 
tion, by which the testator gives to one or several persons the 
whole of the property which he leaves at his decease. When, at 
the decease of the testator, there are no heirs to whom a proportion 
of his property is reserved ‘by law, the universal legatee, by the 
death of the testator, is seized of right of the effects of the successor, 
without being bound to demand the delivery thereof.” Revised 
C. C., art. 1606, 1609. 

“ The effect of instituting an heir being the same as the institu- 
tion of a legatee, the Jaw is uniform; or to speak definitely, one of 
these words is a synonym of the other. Thus disappears a diver- 
sity in the ancient law.” This is an extract from the report of the 
framers of the Napoleon Code. : 

Motifs et discours, p. 422. 
3 Touillier, Tit. Don. and T., no, 492, p. 282. 5 Ann, 
199. 
15 Louisiana R., 562. 
Burnside’s Succession, 35 Ann. 


It will be seen, therefore, that according to the law of succecsion 
in the State where the property is situated, that whatever succes- 
sion Eustace Surgett had to transmit was legally and validly 
devolved upon Madame Surgett, the universal legatee, and not 
upon the heirs by blood. 

This would be a complete answer to the suit of these plaintiffs 
independently of that which arises out of the foreclosure of tlie 
mortgage and the sale of the property. The will of Surgett is in 
the Record, pp. 6, 7, fos. 14, 15. 

Nor are we able to discover that the constitution of the United 
States, nor the treaties and statutes of the United States, have any 
sort of connection with the subject matter of this controversy. 


GRA 
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The United States exhausted their faculties in reference to the 
land embraced in the petition by the sale made under the decree 
of condemnation rendered in the Circuit Court of the United 
States. A forfeiture applied to lands is a punishment annexed by 
law to some illegal act by the owner of the lands, whereby he 
loses a part or all of his interest therein, and they go io the party 
wronged as a recompense for the injury he has sustained. 


2 Black, Com., 267. 


The lands were forfeited in this case during the natural life of 
the offender to the United States. The United States sold the 
estate forfeited, and no question arises upon the right of the pur- 
chaser therein. 

The opinions of the Court of Leuisiana contain authorities 
which establish that the judgment of confiscation did not impair 
any right held by any third person as a mortgagee, or having any 
real right in the land. The opinions of this Court are all one way 
on the subject. 

The English authorities are equally clear. “The crown or its 
grantee on forfeiture, takes the estate subject to all charges bind- 
ing the party, though voluntary, if no fraud. But not subject to 
debts at large, and has the same cquity to be relieved against a con- 
veyance as the party had for a fraud upon him.” 


2 Vesey, Sr. 


The grantee of the United States was Shiff, and Shiff acquired 
the entire right which the United States had. But Shiff, inde- 
pendently of that right, had a mortgage of the full ownership— 
the fee simple—and the purchase under this mortgage vested in 
him all the property which Hunt and wife had conveyed in 1860 
in the act of mortgage. 

When Surgett died in 1882, there was nothing for his will made 
in 1872—or the codicil made in 1879, to apply to or to operate on— 
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because of the title under the foreclosure. But for the decree of 
foreclosure Madame Surgett would have been entitled under the 
will, rather than the natural heirs, 


JOHN A. CAMPBELL, 
Attorney for the defendant in error, 


SUPREME COURT OF THE UNITED STATES. 
October Term, 1884, No. 997. 


CATHERINE SHIELDS, ET AL., 
vs. 
ARTHUR SHIFF. 


To the plaintiffs in the suit aforesaid ; or their attorneys, Breovx 
and Hall, of New Orleans, Louisiana : 


The defendant in error will move the Supreme Court of the 
United States on the 25th January, 1885, at Washington city, or 
on such day after as the Court will appoint, to dismiss the writ 
of error in this cause and the said cause for the want of jurisdiction, 
and because the writ of error was improvidently allowed. 

The matter of objection will be found in the motion and this 
brief. 

JOHN A. CAMPBELL, 
Attorney for the Defendant, Shiff. 


DECEMBER JlsT, 1884. 


JoHN Murpuy & Co, Printers, BALTIMORE. 


Supreme Court of the GW. &. 


CATHERINE SHIELDS ET AL. 
US, 


ARTHUR SHIFF. 


STATEMENT oF Facts. 


The plaintitts, as the nearest of kin of Eustace Surgett, claim in a peti- 
tory action, a square of land in New Orleans. The plaintiffs would 
have been entitled to the land except. that the defendant has a superior 
and a paramount title, 

Kustace Surgett purchased this property in the vear 1860 from R. P. 
Hunt and his wife. R. P. Hunt and his wife, in January, 1860, mort- 
waved the property to this defendant for 320,000, ascertained by notes. 

In April atter Surgett purchased the property subject to this mort- 
cage, This mortgage was enforced under a proceeding of executory 
process, and at the sale Shiff purchased. There are monition proceed- 
ings and the sale was confirmed. The record of the Distriet Court in 
New Orleans, the deeds made to Shiff by the sheriff. The Supreme 
Court of Louisiana affirmed the title of the defendant. 

Avegno ex. Sehmidt, 115 U.S. 205, 
Dav rx. Mieou, 18 Wall. 156. 
20 Wall. 114. 


” Black. Com., 267. 
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surgett made a will instituting his wife his heir. The universal 
legatee is seized of right of the etfects of the succession without being 
hound to demand delivery. 


C.C., Arts. 1606-1609, 


The etiect of instituting an heir being the same as the institution of 
a universal legatee, the law is uniform. 
3 ‘Touillier, No. 492, |). 2S, 
» Ann., 199. 
LD Louis, 562. 


Burnside Suceession, 55 Ann. 


JOHN A. CAMPBELA,, 


Attorney tor Defendant. 


Supreme Court of the Wnited States, 


No. 997. 


CATHERINE SHIELDS, WIDOW, et AL., 
ws. 


ARTHUR SHIFF. 


MOTION TO DISMISS THE APPEAL BECAUSE NO 
QUESTION IS EXHIBITED WITHIN THE 
COGNIZANCE OF THE COURT. 


The plaintiffs, as the nearest of kin of Eustace Surgett, deceased, 
would have been entitled to the property sued for, but for two 
insurmountable obstacles. Surgett was deprived of all of his title 
of every sort by a sale made under the decree of the district Court 
of the parish of Orleans, before his death enforcing a mortgage 
made by him under which Shiff was the purchaser; the Supreme 
Court of Louisiana decided that the proceedings were regular, and 
that. the proceeding was not affected by prescription or other plea. 

The facts of this case are of the like kind of those in a case of 
Bernard Avergno decided during this term, Mr. Justice Wood 


pronouncing the opinion and judgment. 
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_ A second obstacle, and quite as formidable as the other, that 
Eustace Surgett made a will and instituted as his heir, his wife. 
The forced heirs, had there been any, would have shared in the 
estate, if any; but these are collateral relatives, and yield to the 
universal legatee. Under the Confiscation Acts, the life estate 
was condemned and sold; but that was all. The Act of Congress 
made no interference with what remained, In this case the mort- 
gage to Shiff was superior to the seizure as having been made 
some years before. The Supreme Court of Louisiana decided that 
the title, under the mortgage sale, divested Eustace Surgett of all 
of his tithe—of all the title he had in April, 1860, the date of the 
mortgage of Surgett to Hunt, which Hunt conveyed to Shiff. 
This title steers clear of any claim specified in the 709th section 
of the Revised Statutes. The United States confiscated and sold 
an estate, right, title, under the decree. Shiff purchased the land 
and holds that title. He bought the remainder under the mort- 
gave decree—all in the life of Surgett. Surgett died and left a 
will making his wife his universal legatee. 

The United States never made a title to any of these plaintiffs 


nor conferred a right upon them. 


JOHN A. CAMPBELL, 
For the Defendant. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBLK TERM, 1884, 
No. 997. 


CATHERINE SHIELDS Er Aus.. PLaintirrs in Error, 
CUCL SUS 


ARTHUR SHIFF. Derenvant in Error. 


On tue Motion to Dismiss. 


Brief of Plaintiffs in Error. in Opposition to the Motion. 


GUS. A. BREAUX, 
Of Counsel for Plaintiff in Error. 


FEBRUARY, 1885. 


ee - 


A. W. Hyatt, Print, 73Camp St N, O—31,170 
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SUPREME COURT OF THE UNITED STATES. 
OOCTORER TERM, T8845, 
No. 997. 


CATHERINE StHlELDS Er Aus... Plamntirrs 1n Error, 
CULTSUS 


ARTHUR SHILEF. Derexpanr in Error. 


Ce ete 


Q\ true Morioxn ro Dismiss. 


Brief of Plaintiffs in Error, in Opposition to the Motion. 


The claimants are the nearest of kin to Eustace 
Surge!, who died without leaving descendants. 

As such they claim the property in controversy, 
under the act of Congress of 1862, commonly Known as 
the Confiscation Ael. and the resolution of the same 
body explanatory thereol, for that, say they, the said 
property was libelled and condemned and sold under 
heey of the proper court; ihe proceedings ha\ ing 
been tustiftufed because Eustace Surget, the owner, was 
an offender ageiust the United States, rendering his 
property Hable to condemnation nud sJe under said 
act. 

The relationship, condemnation and sale, the pos- 
session of the property by the defendant, and the death 
of Surgel, are conceded upon, the record and evidence, 
For answer to the ciaim, it is averred, first, that 
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surget left a will, insliiutine hits wile as universal lega- 
lee: that the claimants conscanentiv, though next of kin, 
caine! take the property under the reservation of the 
statute of 1S62, as explained by the eesolution of Con- 
gress. } 

2d. That, even if these claimants could take the 
confiscated property of Sureet al his death. im the in- 
stant case, they are debarred from so doing. because, at 
the time of, and prior to the condemnation sale. the 
property was affected with a mortgage, Which was sub- 
sequently foreclosed, the defendant becoining the pur- 
chaser at such foreclosure and sale and thus oblaining 
perfect title against the world. 

This broader question, subdivides tito several cor- 
ollary questions, one of which necessarily is, as. to 
where the fee to the property resided during the Iife- 
time of Surget, affer the condemmuation sale; for upon 
the solution of that question depends the validity of 
the proceedings, in) foreclosure: another is, ia whose 
favor is the constitutioual and statutory reservation 
made? Is itin favor of the heir of blood: or in faver 
of the devisee or legaice? 

A third question is, whether the next ot kin or 
heir takes from the governinen! or whether hie takes 


from the offender: for if tie butler have the power of 
will over the property, or ta offer words may institute 
a devisee to lake if, He property is subject to his control, 


notwithstanding condemmitiog «aid eoutiseation., 


These are surely federal « ions; they seek the 


inlerprelation of a Unite t S ates stetule—one which 


. 
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has given the Conrl great concern: they are so omni- 
present, so inseparably iatertwined with the considera- 
lion of any question raised in every aspect of the case, 
that it ts ulterly tmpossible to consider any of them 
Whether of State law aud practice arising herein, with- 
oul thei playing (hem full part. 

It is certain, and will not be denied, we think, that 
the iustant suit was brought to enforee rights, which, 
if they exist aft all, are derived from the Act of Con- 
gress of July 17th, S62; it is not easy to conceive of 
auy issue made in such a case, which does not, in some 
mode. involve the construction of that statute, or the 
application of some of its provisions, 

Now the question presented at the very treshold 
of this cause is: lave the nearest of kin, under 
the statute of the United States. the right to stand 
in judgment! for the claim of contiseated property, after 
the death of the offender, to the exclusion of the 
legatee or devisee instituted by his will ? 

Like a question of jurisdiction, it is one whieh is 
necessarily in the case. and imust be adjudged, before 
Peissihe fo othe:ss—for al the claimants have no stand- 
ing in Court. ii is ne concern of theis what becomes of 
the property—ibhere their pursuit ends, 

Shoulda the Court give them the standing in Court 
to Which they believe the lov envities them, then the 
question arises: are the procecdings in foreclosure 
eoneiusive against them ? 
ple facts ave that these proceedings were instituted 


only in Augusi, 1550. © Jiccord, p. 66. 
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They were proceedings @ rea directed against 
i ) ‘ 


ustace Surgel, who was then in burope, upon promis. 


sory notes on Which the fast payiicoui was made May 
Vili, S65, as appears by the petition; the mortgage 


secured io Slifl was recorded d0Ui January, PSG0, and 
Is shown hy lhe certificate of the inorigage oliice iol 
j 


lO have been re-recorded until the 2a day of April, 


ISo9. 0 Transcript, p. 25. 


Under the laws of Louistana. under this state of 


facts, the debt and imorigage being both prescribed, 
were Wilhoul effect against the property. as to third 
persolls, wud UO procecdities couid be laken, will o” 
Wilhioul the consent of ihe original obligee (and the 


facts of the cause leave to doubt that this was a consent 


proceeding,) Which could by any possibility, disturb or 


affect the rights of third persons in the property. 

(See authorities). C. CU. 3360; 55 Aunual, 708; 
34 Annual, LOiS. 

The State Court has decided thai (o entorce a pre- 
tended right upon property which las passed inte other 
haus, the claim aiust be a valid) subsisting clalu aud 
right, and nol a preseribed one, 35 Attual, 7655 54 
Annual, 1045. 

it is obvious, therefore, tial Ue Court must tirst de- 
cide Where the fee in the property resided at the tine of 
Lhe attempted foreclosure; if in Surges. tien the tore- 
closure is good, becuse, as io lim, there was no need 
of ve-inscripliion, But if the claim was) prescribed, and 
the recordation of the thorigage ceased lo lave any 


effect, and the fee resided in the government or was in 
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the heir with a suspensive condition, then the owner of 
the fee must be before the Court if his interest is to 
be affected by thie proceediiges of foreclosure, 

The Court must then decide, under the Federal 
statute Whether the plaintiffs take Utle under Surget 
or through tue Government: in olner words, whether 
Surget bad a (iansmiissibie interest in the property, 
Which lis leims,as such, dilerited from him and through 
him. dlow could lie lave such transmissible interest 
iu the face of the iaany deetsions of this Court that 
his entire interest in the property was divested by the 
condemnation and sale? 

Again. tie claim and mortgage having lapsed under 
the laws ol the Stale, any action on the debl was a mere 
personal action against Surgel, who, il may be con- 
ceded, had the right lo plead prescription or nol at 
pleasure; but no plea or want of plea in any action 
against litu, could revive lapsed rights, against prop- 
erty Which liad passed oul of lis possession, and upon 
Which other and opposing riguis bad been aequired, 
lience, In delermining even this question, which is 
claimed to be not a Federal one, it is indispensable to 
decide under the law of 1562, what lad become of the 
fee to the property under its condemuation and sale, 
Obviously these Caniol be separated any more than in 
a sVilogisin a conclusion cat be separated trom a 
premise, 

Again, il is said, that “it has never been supposed 
that we should inquire of any act of Congress to ascer- 


lain Who are lo take an estate by succession froma 
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GC. 809. The registry preserves the evidence 
of morhoeiges ad privileges Chipriyie bea Veurs, reckoning 
from ile day of ils date; its effect ceases. even against 
the contractiue parties, if the tiscription hiave not been 
renewed before the expivaltou of this time. to the man- 
nerounowiiei they were first made, 

ClO. 3540, Actionon * * — notes payable to 
order or bearer ’ . ” aud those on all promis- 
sory notes, Whether megoliabie or not, are prescribed 


ly live years. 


